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@ A. Proeme to the ſecond Part of the Inſtitutes. 


we have treated of ſuch parts of the Common Laws, Statutes, 

and Cuſtoms, as he in his three Books hath left unto us. We 

are in this ſecond Part of the [-ſtitutes to ſpeak of Magna Char- 
ta, and many ancient and other Statutes, as in the Table precedent do 
appear. 

It is called Magna Charta, not that it is great in quantity, for there Marlb. cap. 5. In- 
be many voluminous Charters commonly paſſed, ſpecially in theſe P** 1" 
later times, longer then this 1s; nor comparatively 1n reſpect that 1t 1ara ſuper Chartes. 
is greater then Charta de Foreſta, but in reſpe& of the great impor- Pat 193: E291 
tance, and weightineſs of the matter, as hereafter ſhall appear: And Mirvor cap. %e. 
\ likewiſe for the ſame cauſe Charta de Foreſta, 1s called, Magna Charta y ar EA 
- p oreſta, 'and both of them are' called Magne Charte libertatum git none of 

ng id. b” Rot. Pat. 20. 

King Alexander was called Alexander Magn, not in reſpect of the SETLOSE 

largeneſs of his body, for he was a little man, but in reſpe& of the for' in Com. Eſ- 


|; h # ns . . . ſex. Rot, Parl. 
greatneſs of his heroical ſpirit, of whom it might be truly ſaid, 2» £-o00k 


I: the firſt Part of the [»ſtitutes, following Littleton our Guide, 


Mens tamen in paruo corpore magna fuit ; 


So as of this Great Charter it may be truly ſaid, that it is Magrmnm 7 
parvo. | 
And it is alſo called Charta libertatum Regni; and upon great rea- 
ſon it is ſo called of the effet, 244 liberss facit : Sometime for the 
ſame cauſe, Communis liber tas, and le Chartre des franchiſes. 
|  Therebe fourends of this Great Charter, mentioned inthePreface, The Ends. 
viz. 1. The honour of Almighty God, &c. 2. The ſafety of the Kings <q FREIPIC & 
Soul. 3. The advancement of *Holy Church ; and 4. The amendment © 
of the Realm : four moſt excellent ends, whereof more ſhall be ſaid 
hereafter. | 
By Charter bearing date the 11 day of February, in the 9 year of By what Authori- 
King H.3. and ſecondly, by that Charter eſtabliſhed by Authority of 7? 324 when: 
Parliament then ſitting, and fo entred into the Parliament Roll ; the 
 Witneſles to the ſaid Charter were 31 Lords Spiritual, viz. Stepher 
Langton Archbiſhop of Canterbury, E. Biſhop of London, B. of Bath, 
P, of Wincheſter, H. of Lincoln, Robert of Salisbury, W.ot Rocheſter, W. 
of Worceiter, F. of Ely, H.of Hereford, R.of Chiceſter, William of Exe- 


ter, 


eA Prom. 


The great provi- 
dence.and policy 
for -preſervarion 
of it. 


25 E, I, cap.T. 


ter, Biſhops. The Abbot of St. Edes, the Abbot of S. Albans, the Ab- 
bot of Battaile, the Abbot of S. Augrſtines in Canterbury, the Abbot of 
Eveſham, the /ybbot of Weſtminiter, the Abbot of Burghe $. Peter, the 
Abbot of Reading, the Abbot of Abirdov, the Abbot gf Malmesbury, 
the Abbot of Wizchcombe, the Abbot of H;de, the Abbot of Certeſey, 
the Abbot of Sher»borr, the Abbot of Cerre, the Abbot of Abbotebury, 
the Abbot of: M:z4dleton, the Abbot of Sclby, the Abbot of Cirence- 
ſter;, And 33 of the Nobility, viz. Hubert de Burgo, Chict Juſtice of 
England, and 32 Earls and Barons, viz. Randall Earl of Cheiter and 
Lincoln, William Earl of Salzsbury, Wiltiam Earl of Warren, Gilbert 
of Clare Earl of Glonceſter and Hertford, William de Ferrars Farl of 
Derby, William Mandevile Earl of Eſſex, H. de Bigod Earl of Norfolk, 
William Earl of Albemarle, H.Earl of Hereford, Fohn Conſtable of Che- 
iter, Robert de Ros, R. Fitzwalter, Rob. de Vipount, William de Bruer, 
R. de Mount fichet, P. Fitzherbert, William de Aubeine, Robert GGreſly, 
Reginald de Brehus, Fohn de Movenne, F. Fitz-Alen, Hugh de Morti- 
mer, Walter de Beauchamp, William de S. John, Peter de Malolacu, Brian 
de Liſle, T. de Multon, Richard de Argentein, Jeffrey de Newill, William 
Maudint, John de Baalim, and others. - 

There were.many of the great Charters, and Charta de Foreſta, put 
under the Great Seal, and ſent to Archbiſhops, Piſhops, andother men 
of the Clergy, to be ſafely kept, whereof one of them remain at this 
day at Lambeth, with the Archbiſhop of Canterbury. 

Alſo the ſame was entred of Record in a Parliament Roll. 

And after King E.1., by AC of Parliament did ordain that both the 
ſaid Charters {ſhould be ſent under the Great Seal, as well to the Jus 
ſtices of the Foreſt, as to others, and to all Sheriffs, and to all other 
the Kings Officers, and td all the Cities through the Realm, and that 


* the ſame Charters ſhould be fent to all the Cathedral Churches, and 


; that they ſhould be read and publiſhed in every County four times 
In the year in full County, viz. .the next County day after the feaſt of 


S. Michael, and the next County day after ChriSizzas, and the next 


_ County day after Eaſter, and the next County day after the Feaſt of 


The quality, ,' 


Mat. Par. fol.246 X 
AS in 


Paſch. $s H.3. tit. 
Mordaunc'f.53. 


Stade: 2 s'E. To * 


How, and upon 
what grounds It 
hath been impug- 
ned. 


S. Fob. 

Jj was for the moſt part declaratory of the principal grounds of the 
fundamental Laws of England, and for the reſidue it is additional to 
ſupply ſome defects of the Common Law 5 and'it was no new decla- 
ration: for King John 1n the 17 year of his raign had granted the 
like, which alſo was called Magna Charta, as appeareth by a Record 
before this Great Charter made by King H.3. 

Home ne ſuer” Mordanc' apud Weſtmorterinm des terres in auter Coun- 
tie, car ceo ſer encont Leſtatut de Magna Charta ſinon que illa aſſiſa ſemel 
interminata fuit coram TJuſtic'. oy 

Alſo by-the faid At 'of 25 E:t. (called Confirm Chartar' ) it is ad- 
judged in Parliament'that the Great Charter, and the Charter of the 


- - Foreſt ſhould be taken as the Common Law. | 


Soon after the making of this Great Charter, the young King by 
evil Counſel fell into great miſlike with it, which. Hubert de: Burgo ſum- 
mus FJuſticiarins Anglie perceiving (* who 1n former times had been a 
great lover, and well deſcrving Patriot of his Country, and learned - 

the 


@A Proeme. 
the Laws (for Rot. clanſ; 11 H.3. membr. 44. I find that he, and many Ror.clauſ, 11 H.z. 
others were Juſtices [tinerart in 5 H.3. and I have ſyen a fine levied be- Memb.44. 5 H.3. 
before him, and ſix other Judges, between Stepher de Wamceſle,and the 
Abbot of Hales) yet meaning to make this a ſtep to his ambition(which 
ever rideth without reins ) perſwaded and humored the King that he 
might avoid the Charter of his Father King Joh» by dureſs, and his 
own great Charter, and Charta de Foreſia alfo, for that he was within 
age when he granted the ſame, whereupon the King in the 11 year of 
his raign, being then of full age, got one of the great Charters; and of 
the Foreſt into his hands, and by the counſel principally of this Hubert 
his Chief Juſtice, at a Councel holden at Oxford, unjuſtly cancelled 
both the ſaid Charters, ( notwithſtanding the ſaid Hubert de Burgo 
was the primier Witneſs of all the temporal Lords to both the faid 
- Charters ) whereupon he became in high favour with the King, inſo- 
much as he was ſoon after (viz. the 10 of December 1n the 13 year of 
that King, created to the higheſt dignity that in thoſe times any Sub- 
je&t had ) to be an Earl, viz. of Kent. But ſoon after ( for flatterers 
and humoriſts have no ſure foundation ) he fell into the Kings heavy 
indignation, and after many fearful and miſerable troubles, he was 
juſtly, and according to Law ſentenced by his Peers in open Parlia-, Rot.clauſ. 19 H.3 
ment, and juſtly degraded of that dignity which he unjuſtly had ob- gg” pl 
tained by his counſel for cancelling of Magna Charta, and Chareſta de atergo& 12. 
Foreſtia, And the King by his Charter granted, £x0d nos firmiter & 
integre tenebimus judiciun de Haberto de Burgo per Barones dictum ; he 
was buried in the Frier Predicants where Whitehall 15 now built, fo as 
no Monument remains of him at this day. 

In this advice Hyubert fe Burgo either diſſembled his opinion, or 
groſly erred (as ever ambitious flattery bedazles the eye, even of them 
that be learned) firſt, for that a King cannot avoid his Charter, albeit 
he make it when he 1s within age, for 1n reſpect of his royal and poli- 
tick capacity as King, the Law adjudgeth him of full age. Secondly,it 
being done by Authority of Parliament, and enrolled of Record, it 
was {trange that any man {hould think that the King could avoid them 
in reſpect he was within age. Thirdly, 1t was to no end to cancel one 
where there were {o many, orto have cancelled all, when they were of 
Record in the Parliamen Roll, or to have cancelled Roll and all when 
they were, for the molt part,but declaratories of the ancient Common 
Laws of Erglard, to the obſervation, and keeping whereof, the King _ 
was bound and (worn. What ſucceſs thoſe potent and opulent Sub- OG 
jects, Hugh Spercer the Father, and Son had, for g1vIng raſh and evil & ft. m_ 
counſel to King E. 2. enconter forme de 14 grand Chartre, T had rather 
you ſhould read then I ſhould declare. 

After the making of Magna Charta and Charta de Foreſta, divers ue clauſ. Antio 
learned men in the Laws, that I may uſe the words of the Record, kept '* "3 ut 
Schools of the Law 1n the City of Loxdor, and taught ſuch as reſorted 
to them, the Laws of the Realm taking their foundation of Magra 
Charta, and Charta de Foreſta, which as you have heard, the King by 
11l advice ſought to impeach. #» | | 

The King 1a the 19 year of his reign, by his Writ, commanded the 19 H.3. ubi fupra. 

Mayor 


es 
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Mayor and Sheriffs of London, 2nod per totam Civitatem Londen cla- 

' mari faciant &» firmiter prohiberi, ne aliquis ſcholas tenens de legibus in 

eadem Civitate de cetero ibidem leges doceat, & ſi aliquis ibidem fuerit 

hujuſmodi ſeholas tenens, ipſum [ime dilatione ceſſare fac' 3, Teſte Rege,ehc. 

11 die Decembris, Anno Reg ſui decimo nono. But this Writ took no 

better effe& then 1t deſerved, for evil counſel being removed from the 

King, he in the next year, vis. i the-20 year of Ins raign compleat, 

and in the one and twentieth year current, did by his Charter under 

his great Seal confirm both Magna Charta, and Charta de Foreſta, he 

Marlb. cap.s, being then 29 years old. And after in the 52 year of his reign eſta- 
IS E. 4 13: bliſhed and confirmed both the ſame by Ac of Parliament, with the 


20 'y oY clauſe,” 2nod contravenientes per Dominum Regem, cum convitti faerint, 
I4 I. 4. 2, & 3» 


| Bfo, Afen fan? graviter puniantur. 'Hereby ſhall ſome opinions and reſolutions in our 


licenſe 10. Books be the better underſtood, which ſpeak of alienations without 
licenſe before or after 20 H. 3. which year was named for that the 
King then confirmed the ſaid great Charter, and in hke manner did 
King E.1. by A& of Parliament in the 25 year of his raign : and the 
ſaid two Charters have 'been confirmed, eſtabliſhed, and commanded 
to be put in execution by 32 ſeveral Acts of Parliament in all. 
of whar high efti- This appeareth partly by that which hath been aid, for that it hath 
"agg it hah (© often been confirmed by the wile providence of ſo many Ads of 
oy Parhament. 
And albeit judgments in the Kings Courts are of high regard in 
Law, and Judicia are accounted as Juris difa, yet it is provided by 
A& of Parliament, that if any judgment be given contrary to any of 
Confirm. Chart. , the points of the great Charter, or Charta de Foreſta, by the Juſtices, 


dy 2 Te or by any other of the Kings Miniſters, 8c. it ſhall be undone, and 


2 parr, fol.3s. holden for nought. | 
25 E-1. ubtſupr%. An that both the ſaid Charters ſhall be ſent under the great Seal to 
all Cathedral Churches throughout the Realm there to remain, and 
{hall be read to the people twice every year. 
42 E.3. cap.r. The higheſt and moſt binding Laws are the Statutes which are eſta- 
25 E.1.ubi ſupra. bljiſhed by Parliament, and by Authority of that higheſt Court it is en- 
| acted (only to ſhew their tender care of Magna Charta, and Charta de 
Foreſta) That if any Statute be made contrary to the great Charter, or the 
Charter of the Foreſt, that ſhall be holden for none: By which words all 
former Statutes made againſt either of thoſe Charters are now repeal: 
ed ; And the Nobles and great Officers were to be ſworn to the ob- 
ſervation of Magza Charta, and Charta de Fore3ta. 
Magna fuit quondam Magne reverentia Charts. 
We in this ſecond Part of the [-ſtitwtes, treating of the ancient and 
other Statutes have been inforced almoſt of neceſhity to cite our anci- 
ent Authors, Bra&or, Britton, the Mirror, Fleta, and many Records, ne- 
* ver before publiſhed in print, to the end the prudent Reader may dif- 
cern what the Common Law was before rhe making of every of thoſe 
Statutes, which we handle in this work, and thereby know whether 
the Statute be introducory of a new Law, or declaratory of the old; 
which will conduce much to the true ufderſtanding of the Text it (elf. 
We have alſo ſometime in this and other Parts of the Iſtztutes, cited 


the 


OS ner Mena 
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the Grand Cuſtumier de Normandy, where it agreeth with the Laws of 
England, and ſometime where they diſagree, ex diametro, being a Book 
compounded as well of the Laws of Ezgland, which King Edward the 
Confeſſor gave them, as he that Commenteth upon that Book teſtifieth 
(as elfwhere we have noted ) as of divers Cuſtoms of the Dutchy-of 
Normandy, which Book was compoſed in theraign of King Her.3. viz. 
about 40 years after the Coronation of K.Rzchard the firſt, 3 Septemb. 
Anno 1. of his raign, Ar. Dom. 1189. about 138 years after the Con- 
queſt, See that Book c.22. f.29.4. and the Comment upon the ſame, 
&@* c.112. In which Cyſtumrier a great number of the Courts of Juſtice, 
of the original Writs, and of many other of the titles of the Laws of 
England, are not ſo much as named or mentioned. And ſeeing we have 
in theſe, and other parts of our I»ſtitntes, cited the Laws and Statutes 
of divers Kings before the Conqueſt, and in the Conquerors time, we 
have thought good for the eaſe of the Reader, to ſet down the times 
wherein thoſe Kings lived, and deceaſed. Inas began to raign An.Dom. 
* 689. and deceaſed 726. Aluredus, alias Alfredus, alias Elfredus, began | 
to raign Az, Dow. 872. and deceaſed 901. Of this Alxred it 1s thus In Hiſtoria Elienfi 
written, Aluredyus acerrimi ingenii princeps per Grimbaldum & Johan- fol.38. lib.2. 
nem dodijſimos Monachos tantum inſtruitus eſt, ut in brevi librorum on- I 
 ninm notit9om haberet, totummque novum & vetus TeStamentum in enlo- 
ginn Anglice gentis tranſmutaret ( cujus tra»ſlationis pars nobis feliciter 
accidit. ) This learned King in advancement of Divine and humane Cl: Caius D, m; 
knowledge,by the perſwaſion of thoſe two Monks founded the famous ©" 
Univerſity of Cambridge. Edwardys, fon of the ſaid Alured, began to 
raign Ar. Dozz.901. and deceaſed 924. © Ethelſtanus, alias, Adelſtane a Fortis, ſapiens, 
eldeſt Son of the ſaid Edward began to raign Ay. Dow. 924. and de- © /Timnatus RN 
ceaſed 940. þ Edmunds began to raign Ar. Dom. 94G. and deceaſed Anglian in Me. 
946. c Edzarus began to raign Ar. Dom. 959. and deceaſed 975, 4 E- pwn _— 
thelredys began to raign Ar. Dom. 979. and deceaſed 1016. © Canutws Hozon alin Brill: 
began to raign Ar, Dom. 1016. and deceaſed 1035. f Edwardys began 40". | 
to raign Ar. Dom. 1042. and deceaſed 1066. 8 Willielmus Baſtards ply x - La 
began to raign Ar. Dom. 1066. and deceaſed 1087. | d Named in 
Some fragments of the Statutes in the raigns of the aboveſaid Kings Nomeiday. Glouc, 
do yet remain, but not only many of the Statutes, and AQts of Parlia- ſham.Adelredus. 
men, but alſo the Books and Treatiſes of the Common Laws both in oh POT he 
theſe and other Kings times, and ſpecially in the times of the ancient cur Rex. q 
Brittons ( an ineſtimable loſs) are not to be found. 105 Ron called 
It 1s to be obſerved that in Domeſday, Haroldas, who uſurped the rr wrunyy 4 FM 
Crown of Ergland, after the deceaſe of King Edward the Confteflor, is cs es Edwar- 
never named per nomen Regis, ſed per nomen Comtis Haroldi, ſen He- 5:6, Ag 
raldi  Nnd therefore we have omitted him. | que jicebat trans 
In citing of the abovyeſaid Laws originally written in the Sgxon 44" 94e Bet 
tongue, we have referred you td M. Lawbard, who accurately and ye is in Dome: 
faithfully tranſlated the ſame ifito Latin, one page containivg the Sax- . x hog a ods 
on, and the next the Latin, arſd 1s 1n print (for our manner 1snot to cite Williclaus, vel 
any thing, but ſo to referthe Reader, as he may eaſily find itz) Sed yt W. Rex. 
irrieuique ſuns tribuatur honos, all thoſe Statutes 1n the raigns of all the 
aboveſaid Kings were of ancient time plainly and truly tranſlated into 


Latin, 


» 
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Latin, ( whereof we have a very ancient, if not the firſt Manuſcript) 
which no doubt did not alittle abbreviate M. Lambard's pains. 

Upon the Text of the Civil Law, there be ſo many glofles and in- 
terpretations, and again upon thoſe ſo many Commentaries, and all 
theſe written by Doftors of equal degree and authority, and therein 
ſo many diverſities of opinions, as they do rather increaſe then reſolve 
doubts and incertainties, and the profeſſors of that noble Science ſay, 
That it is like a Sea full of waves. The difference then between thoſe 
gloſles and Commentaries, and this which we publiſh, is, that their 
gloſſes and Commentaries are written by Doctors, which be Advo- 

cates, and ſo in a manner private interpretations : And our Expoſiti- 
ons or Commentaries upon Magna Charta, and other Statutes, are the 
reſolutions of Judges in Courts of Juſtice in judicial courſes of pro- 
ceeding, either related and reported in our Books, or extant in judi- 
cial Records, or in both, and therefore being colleQed together, ſhall 
( as-we conceive ) produce certainty, the Mother and Nurſe of re- 
Regula. poſe and quietneſs, and are not like to the waves of the Sea, but $tatio 
bene fida peritis - for Judicia ſunt tanquam Juris dida. 


Finis Progmii, 


But now let us peruſe the Text. 
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| EDITA Anno nono H.3. {nf : - 


"ENRICUS Dei Gratia Rex Angliz,'Dominus Hibet- 
nix, Dux Normaniz, & Aquitaniz, & Comes Andegavie, 
Archiepiſcopis, Epiſcopis, Abbatibus, Prioribus, Comiti- 

bus, Baronibus, Vicecomitibus,  Prazpoſitis, Miniſtrrs,” & 

omnibus Ballivis, & fidelibus ſuis, preſentem Chartam inſpeQuris, * © 
*falutem. Sciatis quod nos intuity Dei, & pro ſalute animz noſtre, 
&c. & ad exaltationem ſanaz Eccleſiz, '& emendationem regr\i 16+ 


'ſtri, ſpontanea & bona voluntate noſtra, dedimus & conceſiimus Ar- 


chiepiſcopis, Epiſcopis, Abbatibus, Prioxibus, Comitibus, Baronibus, 
8& omnibus liberis de Regno noſtro,. has Jibertates ſubſcript, ' tenend? 
in regno noſtro Angliz inperpetuum. es re CLEMO 


. bi : LH Nog t ERQI , . w_ 13-5 
C Henricus Det gratia Rex Angliz, &c. ] Concerning the Stiles.of __m firſt part of 


the Kings of England, both befoze and aftet this King, and how often they al- =» Por > 


cered the ſame, ſe in the firll part of the Inſtitutes, Secione prima, 


C Archiepiſcopis, Epiſcopis, Abbatibus, Prioribus, Comitibus, 
Baronibus, &c. '] This 07 the like particular direction, this Kinix- and his 
Pzogenitozs befoze him uſed; and ſo vid E.1. E.2, & E.3. KingR:;2. tn his Let- 
ters Patents uſed a moze general and compendious direction, viz. Omnibus ad 


quos preſentes literz pervenerint, &c. which direction is uſed to this day, ſaving _=_ _ wy Of 
; « , = , , . - reamble of t 5 
in Charters of Creation of Dignities, the directions to this day are Archiepiſ- Chanusandofthe 
-» Forreſt, bur the 
| | ww of rheChar« 
X i . . Js, 49.2 | tinnem tersthemſelves are 
C Nos intuitu Det, 250 Ay anime nollrs ad exaltationem =3themlety: £1 

; atIONem Regnt noir 1; ];: Pere be four notaz Charter of King 
ble cauſes of the making of this great Charter rehearſed, x, The honour of 7#»,An. 17. ofhis 


copis, Epiſcopis, Ducibus, Marchionibus, 8c. and hiis teſtibus tn the end, 


fan&z Ecclcfiz, & emen 


God, 2. Fo2 the health of: the Kings Soul, h Foz the exaltatton of holy \;; 
Church 3 any Fourthly, foz the amendment of the Kingdom. 


Conſcience, the advancement of the Church, and amendment of the Kingvom; dines\continebant. 


granted and allowed co all the Dubjects of the Realm. Pag-244- 


C Spontanea, 8 bona voluntate noſtra. ] theſe wozds were added, 
foz that King John, as hath ben ſaid, made the like Charter in effec; and ſought 


to avoid the lame, pzetending it was made by dureſſe, 


This great Charter is divided into 33 Chapters, 


B | CAP, 


t.Par. pag 246, 
Nux ex parte max- 


Theſe be thoſe excellent Laws contained in this great Charter, and digeſted #m« !eges anciquas 
into 33'Chapters, which tend to the honour of God, the ſafecy of the Kings © 778" conſuetu» 


» 


# 
it 


"Mga (harta Cap.1, 


CAP. IL. 


Mprimis, Concefſimus Deo, & hac przfenti Charta noftra confir- 
mavimus pro nobis & heredibus noſtris inperpetuum, quod 
Eccleſia Anglicana libera fit, & habeat omnia jura ſua integra, & 11- 
bertates ſyas illzſas. Conceſſimus etiam, & dedimus omnibus liberis 
hominibus regni noſtri, pro nobis & hxredibus noſtris inperpetuum, 
has libertates ſubſcriptas 3 Tenend' & habend' ets & hxredibus ſais, de 
nobis & hxredibus noſtris inperpetuum. 


Iaeey leges ſeu 1ap5- - Sanftam Dei, inprimis, Ecclefiam liberam facio, ita quod nec ven- 
tutiones Regis Ae1; dam, nec ad firmam ponam, nec mortuo Archiepiſcopo five Epiſcopo, 
vel Abbate aliquid accipiam de dominio Eccleliz, ſeu de hominibus , 
ejus, donec ſucceſſor in eam ingrediatur, & omnes malas conſuetudines, 
quibus regnum Angliz injuſte opprimebatur, inde aufero. 


Ccape1, 


C Conceſlimus Deo. ] ,We have granted to God: when any thing is 

Kranted fo2 God, it is deemed in Law to be granted to God, and whatſoever 

ts granted to his Church fo2 his honour, and the maintenance of his Religion 

. . and Hervice, is granted foz and to Godz Quyod datum eſti Eccleftiz, datum eſt 

bee the firſt pare” © *And this and the like were the fozms of ancient Ads andGzants, and thoſe 

of the Inſtitutes; ancient Acts and G1ants mult be conſtrued and taken as the Law was holden ac 
Se&.1, that time when they were made, 

Pere in this Charter, both in the title and in divers parts of the body of the 

Charter, the Bing tpeakerh in the plural number,.conceſſimus z The firſt King 

that J read of befoze him, that in his grants waote in the plural number, was 

King John, Father of our King H.3. other Kings befoze him w2ote in the ſin- 

-- gular number, they uſed Ego, and King John, and all the kings after him, Nos. 


" C Pronobis & hxredibns noſtris inperpetuum. 7] Theſe wozws were 
added to avoid all ſcruples, that this great Parliamentary Charter might live 
and take effect in all ſucceſſions of ages fo2 ever. Poze of this wozd (heirs) 

; Hereafter in this Chapter : When Pro nobis, hzrcdibus & ſucceſſoribus noſiris 
came in, ſhall be ſhewed in his fit place. 


C QuodEccleſia Anglicana, &c.”] This at the making of this great 
Charter, extended not to Ireland, noz to any of the Kings fozrain Dominions; 
but by the Law of Poynings, made by the Authozity of Parliament in Ireland, in 
Anno 11 H.7. allthe Laws and Statutes of this Realm of England befoze that 
_ = 02 made do extend to Ireland; (o as now Magna Charta doth extend into 

reland. 


CQuod Eccleſia Anglicana libera fit.] Thac is, that all Eccleſiaſtical 
perſons within the Realm, their poſſeſſions and gods ſhall be fred from all un- 
juſt exactions and oppzeſſions, but notwichtanding ſhould pield all lawful duties 
Lither to the King oz to any of his @ubjeds, ſo as 1ibera here, ts taken fo? liberata, 
foz as hath been ſaid, this Charter 1s declarato2y of the ancient Law and Liberty 
of England, and therefoze no new freedom is hereby granted, (to be diſcharged of 
lawful tenures, ſervices, rents and aids) but a reſtitution of ſuch as lawfully 
they had befoze, and to fres them of that which had been uſurped and incroachev 
upon them by any power whatſoever ; And purpoſely and matertally, the Char- 

| ter 


ik, 


Cap.z. : Magna (hart As 3 


” — 


ter ſaith Fccteſia, beranſe Eccleſia non moritur, but moriuntur Eccleſiaſtici, and 
this extends to all Eccleſiaſtical perſotis of what 02der oz quality ſocver, 


C Et habeat ommia jura ſua integra. ] That is, that all Ecclefiaſtical 
perſons ſhall enjoy all their lawful juriſdictions, and other their rights wholly Fr 
without any diminution 92 fubtractton whatſoever z and jura ſua pzove plainly, "+3 "_ lam. 
that no new rights were given untothem 3 but ſuch as they had befoze, hereby * *** tet5: 
are confirmed 3 and great were ſometimes their rights, fox they had the third 
part of the poſleſlions of the Realm, as ft is affirmed in a Parliament Roll, 


Et libertates ſuas 1llzfas. ] Libertates are here taken in two ſenſes. 
It. Fo the Laws of England, ſo called, becauſe liberos faciunt, as hath been ſaid. 
2. They are here taken foz p2iviledges held by Parliament, Charter oz p2eſcri- 
ption mo2e then o2dinary 3 and in this ſenſe it is taken in the Writ De liber- Regiſt. fol. 19. 8 
tatibus allocandis, and in another Writ De libertatibus exigendis in itinere, but it 252+ F.N.B. fol, 
ts but libertates ſuas, ſuch as of right they had befoze 3 Jura Eccleſiz publicis xqui- x; 4 
parantur, 
""Cvery Archbtſhopzick and Biſhopzick in England are of the Kings foundation, 
and holven of the King per Baroniam, and many Abbots and P2iozs of Wonaſte- 
ries were alſo of the Kings foundation, and did hold of him per Baroniam, and 
in this right the Archbiſhop and Etſhops, and ſuch of the Abbots and P2iozs as 
held per Baroniatn, and called by Writ to Parlfament, were Lozds of Parlia- _ 
ment ; aud this is a right of great hono2 that the Church, viz. the Arcbbiſhop _ ne re? 
and Eifhops now have. Ecclelia eſt infra ztatem, & in cultodia Domini Regis, 1. ;, fo1. Ft _— 
qui tenetur jura & hereditates ſuas manutenere & defendere 3 And in other «ez Triu. 22 E.r. in © 
£0203 tt is faid, Eccleſia que ſemper eſt infra #tatem tungitur ſemper vice minoris, Com. Banc. Rot, 
nec eſt juri conſotnam quod infra #tatem exiſtentes, per negligentiam cuftodum ſu- F144 Ub.2. 
orum exhzredationem patiantur ſeu ab af&ione repellantur. | 
They are viſcharged of purveyance foz their own p2oper gods, See hereafter c.21 
And chis was the ancient Common Law, and ſo declared by divers Acts of [4 53<12Seat-2 
Parliament, and there is a Writ in the Regiſter toz cheir diſcharge in that be- cz. 3 Eee fol, 26: 
half: And this is not reffrained by the ſaid Act of 27 H.8. foz chereby it is p20- Regitt. 289. 
vided that the Purveyo2 ſhall obſerve the Statutes foz them p2ovided, ſo ag V!d- 27 H.8. c.24+ 
where the Purveyoz is p2ohibiced to purvey by any Statute, the ſaid Act of \'% Po{#a. c.21- 
27 H.8. ſetteth him not at liberty, 
And true it is,that Cccleſiaſtical perſons have moze and greater liberties then 
other of the Kings Dubjects, wherein, to ſet down all, would take up a whole 
Uolnme of it ſelf, and to ſet down no example, agreth not wich the Office of 
an Erpoſitozz therefoze ſome few examples ſhall be erp2eſſed, and the ſtudious 
Reader left to obſerve the reſt as he ſhall read them in our Looks, and other 
Authozities of Kaw. Pp | | 
If a man holdeth Lands o2 Tenements, by reaſon whereof he ought ( upon Regiſt. $2. F.N.E; 
election, gc.) to ſerve in a tempozal office, if this man be mave an Eccleſiaſtical 175» 
perſon within holy D2ders, he ought not to be elected to afiy ſuch office, and if 
he be, he may have the Kings Writ fox his diſcharge, and the wozds of che 
Uric are obſervable, Rex, &c. Cum-ſecundum legem & conſtetudinem Kegni 
noſiri Angliz Clerici infra ſacros ordines conſtituti ad tale officium eligi nor debe- 
ant, nec hactenus conſueverunt, &c. and the reaſon thereof is erp2eſted in the 
Writ, Quia juri non eſt conſonum, quod hii qui (alubri ſtatu animarum, 8c, ( in 
tali loco, &c. ) deſerviunt, alibi extra ( eundem locum ) fecularibus negotiis com- 
pellantur. 
Wy this Writ it appeareth that this was the ancient comnioti Law, and cu- 
ſtom of England, and had a ſure foundation, Nemo militans Deo, implicet ſe ne- 2 Timot, c.2, 
gotiis ſecularibus, ut ei placeat cui ſe probavit. Eccleffaſtical perſons have chis 
pziviledge that. they. ought not in perſon to ſerve in war, Allo Eccleſiaſtical Li*-fo1.20. Regiſt, 
perſons ought to be quit and diſcharged of Tolls and Cuſtoms, Avirage, Pon- ————— 
tage, Paviage, and the li}.e, foz their Cccleſiaſtical gods, aud if they be mo- - 
leted cherefkoze, they have a wzit foz their diſcharge, T which wait it appearerh 
2 Lyat 


AM, agna (harta. Cap.1. 


that this was the ancient Common Law of England. Rex, &c. cum perſone 
Eccleliaſticx ſecundum conſuetudinem haCtenus in Regno noſtro ufitatam, & a 
probatam 3 ac ad tclonium, paviagiutn & muragium, &c. de bonis ſuis Eccleſiaſti- 
cis alicubi in codem Regno preſtand? nullatenus teneantur, &c. | 
F.N.B.29. Regiſt. If any Cccleſtaſtical perſon be in fear oz doubt that his gods oz Chattels, o2 
289. Beaſts, oz the gods of his farmoz, #c. ſhould be taken by the miniſters of the 
King, fo2 the buſineſs of the King, he may purchaſe a p2orecion cum clauſula 
nolumus, 
See the expoſition , Diſtrefſes ſhall not be taken by Sheriffs v2 other of the Kings miniſters in 
of the Stature of the inheritance of the Church wherewith it was anciencly endowed, but other- 
Artic. Cler: caP-9+ qyire it is of late purchaſe. | 
Jf any Eccleſiaſtical perſon knowledge a @tatute Merchant oz Stattite Sca- 
ple o2 a Recogrizance in the nature of a Dcatitte @taple, his body ſhall not be 
taken by fozce of any p2oceſs thereupon, and fo2 moze lurety thereof the Writ 
thereupon to take the body of the conuto? is (1 laicus fit. 
Regiſt. 300 F.N.B, Af a perſon be bound in a Recognizance in the Chancery 02 in any other 
266.4,16 E-3 Court, c. and he pay not the ſum at the day, by the Common Law, if the per- 
proces rs Re- fon had nothing but Eccleſiaſtical gods, the Recognize could not have had a 
giſt, Judic. 22. 1,,1i fac to the Sheriff to levy the ſame of theſe govs, but the Writ ought to 
be directed to the Biſhop of the Dioceſs to levp che ſame of his Eccleſiaſtical 
Kods, | | | 
* 18 E, 2. Proc. * Jn an action bzought againlt a perſon (wherein a Capias lieth) foz example, 
205.9 E.3.30 An account, the Sheriff returns quod clericus elt beneficiatus, nullum habens lai- 
24 E-3-44+ 25E*3- cum feodum, in which he may be ſummoned, in this cafe the plaintiff cannot 
4: yo «8. have a Capias to the Dheriff to take the body of the perſon, but he ſhall have a 
34 E.3. Scire fac. UWrit to the Wiſhop to cauſe the perſon to come and appear, ut if he had re- 
153. 45E-3-6. turned quod clericus eſt nullum habens laicum feodum, then is a Capias to be 
47 E.3-14. 27:5. granted £0 the Sheriff, foz that it appeared not by the return that he had a be- 
as 1 th c.o, nefice, ſo as he might be warned by the Biſhop his Dioceſan, and no man can 

*- ***.”” be exempt from julkice. © moe of this matter Artic. Cleri. cap.g. 

Secundum legem & conſuetudine Regni Angliz clerici in decenna, &c, poni non 
Briton, fol. 19. B. debeant, vel ea occafione diſtringi vel inquietari non conſueverunt: and Eccleſtaſti- 
Flera |1b.2.cap.45. cal perſons are not bound to appear at Tournes oz views of Frankpledge, 
ya ms. Eut hereof this little taſte ſhall in this place ſuffice, with this, chat as the 

* PArte2M-% overflowing of waters do many times make the river to lole his p2oper chanel, 
ſo in times paſt Cccleſiaſtical perſons ſ&king to extend their liberties beyond 
their true bounds, either loſt oz enjoyed not that which of right belonged to 
them, 

C Conceſlimus etiam & dedimus omnibus liberis hominibus Regni 


no(tri, &c.'] Theſe wozvs ( omnibus liberis hominibus Regni ) do include all 
perſons Eccleſiaſtical and Zempozal incozpozate politick oz natural, nay thep 


extend alſo to villeins,fo2 they are accounted free againſt all men ſaving againit 
the Lo2ds, 


See the Stature of (| Has libertates ſubſcriptas. 7] Peze it is to be obſerved that the afoze- 
4 hgh _—_ fatd clauſe that concerned the Church only, is in favour of the Church general 
wor re oh 7, without any reſtraint, but this clauſe that concerns all the Kings ſubſecs hath 
neral, a reſtraint by reaſon of this wozd (ſubſcriptas) which reſtraineth libercates to the 
38 Chapters of this great Charter, 
* Mich. 3 * Note that Courts of Juſtice are alſo called /;bertates, becauſe in them the Laws 
+17 EI. : hy Rags» 
in Com.Banc. Rot, Of the Realm que liberos faciunt, are adminiſtred, 


See the firſt part as fan: Hoved 
of the Infiitur, EfOres 102 NEredes, 


Sc.1, C De nobis. } Jn this place theſe wozds are not inſerted co make alegal 
| tenure of the King, but to intimate that all liberties at the firſt were derived 


from the Crown, 
CAP. 


Marlebr. cap.1o. 


Litt, Se. 189, 


Cap.2: Magna ( harta. 5 


CAP. II. 


"Al quis Comitum, vel Baronum noſtrorum, five aliorum tenentium 
de nobis in capite per ſervitium Militare, mortuus fuerit, & cum 
deceſlerit, heres ejus plenz ztatis fuerit, & relevium nobis debeat, 
habeat hzreditament' ſuum per antiquum relevium, ſ{cilicet, heres vel 
hzredes Comitis, de com' integro, per centum libras; hzres vel hzre- 
des Baronis, de Baronia integra, per centum marcas, hzres vel hzredes 
Militis, de feodo militis integro, per centum f{olidos ad plus. Et qui 
minus habuerit, minus det, "46A 9 antiquam conſuetudinem feo- 
dorumi; 


C $i quis Comitum vel Baronum. ] at this time there . was never a Ror. Part. anno 
Duke, Parqueſs, 02 Uiſcount in England, foz if there had been, they had ( no 17 E: 3-1. 5. fo. x, 
donbc) been named in this Chapter + the firſt Duke that was created ſince the !2 alu principis, 
Conqueſt, was Edward the Black P2ince, in t1 E. 3. Robert de Vere Earl of 
Oxford, was in the 8 year of Richard the ſecond, created Marquels of Dublin Ror. Pat. 8 R.2. 
in Ireland, and he was the firſt Marqueſs that any.of our Kings created, 

The firſt Uiſcount that J find of Recozd, and that ſat in Parliament by that Roc Par 18 4 6. 
ns was John Beaumont, who in the 18 year of H. 6. was created Uitrount 22-Febr. 

caumont, 


C Comites. '] Dicuntur Comites, viz. quia in Comitatu five a ſocietate no- Bradt. liv, r fo.5.h. 
men ſumpſerunt, qui etiam dici poſſunt Conſules A corſulendo : Reges enim tales i _ ro 
fibi afſociant ad conſulendum'& regendum populum Dei, ordinantes eos in magno _ 
honore, & poteſtate, & nomine; quando accingunt eos gladiis, ringis gladiorum, 

&c. gladius autem fignificat defenſionem Regni & Patriz. 


C Barones. ] Sunt & alii potentes ſub Rege quidicuntur Barones, hoc eſt, ro- Bra. ubiſupr4, 
bur belli : And where ſome have thought that Baro is no Latin wozd, we find it Ad Artic. Ep.s. 
in Tullies Epiſtles, Apud Patronem, Et alios Barones te in maxima gratia poſui, Inqui, 45 E. 3+ | 
Galfridus Cornwall tenet manerium de Burford de Rege, per ſ{crvitium Baroniz, 
ut it is to be underſtod, that if the King give Land co one and his heirs, Te- 
tend de Rege per ſervitium Baroniz, he is no Lozd of Parliament until he be 
called by Writ to the Parliament. Theſe which, are Earls-aud \Zarons have 
offices and duties annexed to their dignities of great truſt and confivence, fo 
£wo purpoles, 1. Ad conſulendum tempore pacis. 2. Ad defendendum Regem & 000g. in 
Patriam tempore belli. And pwdent Antiquity hath given unto them two en- Ha. ng Fey : 
ſigns to reſemble, and to put them iti mind of their duties fo? firſt chey have Narchumb. Caſe 
an honourable and long robe of ſcarlet reſembling Counſel, in reipec where- &c. , 
of they are accounted in Law, Do magno concilio Regis. 2. They are girt wich | 
a ſwo2d that they ſhould ever be ready to defend their King and Country :. Any Glany, 1.g. 4; 
it is to be obſerved that in ancient Recozds the Barony ( under one wozd ). in- ' 
cluded all the Nobility of England, becauſe regularly all Noblemen were Wa- 
rons, though they had a higher dignity, and therefoze of the Charter of King 
E.1. in the Expoſition of this Chapter hereafter mentioned, the concluſion is 
Tcſtibus Archiepiſcopis, Epiſcopis, Baronibus, &c. Do placed, in reſpect that Ba- 
rones included the whole Nobility: and. the great Councel of the Nobility, 
when there were beſides Earls and Barons, Dukes and Parqueſſes, were all $4. 4t;/p. 
comp2ehended under the name De la Councel de Baronage. 9 


C Sive 


SES Srnr—  _ 


% 
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C Sive aliorum tenentwum 1m capite. ] Jt is wozthy of obſervation, 
with what great judgment this Statute concerning relief is penned 3 Foz by 
the Act of Parliament called, The Afliſe of Clarendon, Anno 10 H.2. Anno 
Domini 1164. it is thus enacted; Archiepiſcopi, Epiſcopi, & univerſe perſone 
Regni,qui de Rege tenent in capite,habcant poſſcſſiones ſuas de Rege,ſicut Baronia, 
& inde reſpondeant Julticiariis & miniſtris Regis,& ficut cxteri Barones debent in- 
tereſſe Curiz Regis cum Baronibus,&c. Theretoze this Chapter beginneth,Si quis 
Comitii, vel Baronum Do as (as to relief of an Carl oz Baron) it is not mate- 
rial that he hath Baroniam, unleſs he be Noble, that is, Garl 0) Baron, any 
dthers being not Noble, but holding in Capite, ſhall pay relief accozvin 


to the 
Knights fees which he hath. S& hereafter Cap. 3 1. who ſhail be ſaid to Jotd in 
Capite, 


C Per ſervitium nulitare. ] Foz this ſ& the firlt part of the Jnfticutes, 


— 103, 112, 154, 157, 126, 127. whereunto you may add this Recozd fol- 
owrng. | 


fil. 8 E.r.inBatic, Per Aſſzſam Johatmesde Moylſe, qui eft infra #tater, implacitat Tho. 

__ _ ,, de Weylaund &- Mary. nx. jus pro uno Meſſuag. ii. molendinis. iv. acris 

cited in the firſt Þrat?, &* xii 5. red. in FEaſt{pithheld ext Algate. pſt oc. ad war.Rad. 

part of the Inſti. Ce Berner., qui war. & dic; quod nibil clamat nift cujtod. eo quod Johan- 

St(6157« FI M"8* nes pater diffs Johannis texnit de eo predifia ter. per homag. &- ſervic. 

| ui d, & inveniendi quendam hominem pro eb in turri London. cum arcu- 

bus &- ſagittis per quadraginta dies tempore guerre. J_ dic. quod 

tenet ten. predid. per homagium & ſervitium quorundam calcariorum vel 

v3 d. pro omni ſervic. Et fic ommittendo multa ex utraque parte mani- 

 feſte patebit per verd, Fur. & per Jud. Car. quid in hac afſ. terminatunt 

Peredifiom.  fuit. Tur. dic. quod predida ten. tenent. de predido Radulpho per ho- 

+ Trin, 17 Er. in 724giHm Q ſervice unins paris calcariorum deauratorum vel ſex, den. * & 

Bane, ROte 29: St 7nven. quend. boxtinem pro ipſo Radulpho #2 turri Lond. cum arcub. & 
op. Walt, de Hop- ; j , RD 

tors Caſe, Acc. Jagit. per xl dies tempore guerre in boreal, Angulo turris predife pro 

* The Judgment» 07723 ſervic', * Et quia compertum eſt, &c. quod Radulphus cognoſcit in: 

reſponc. quod predif. heres tenere debet eadem ten. per predid. homag. 

ſervic. predi@, calcar. vel ſex denar. & per ſerjantiam inveniendi un 

hominem pro eo in pred. turri per xl dies, & manifeite liquet quod hujuſ= 

modi minores ſerjantie que debent fieri pro Dominis ſuis de quibus tenent 

tenementa ſua per alios quam ſeipſos nullam inde dabunt cuſtodian eiſdem 

Dominis, nec dare debent licet iidem Domini infra atatem heredum per 

regligentiam propinquorum parentum hujuſmods cuſtodias occupaverint, 

;ſte Radulphus 20 poteSt dedicere quod unquam aliquam habuit ſciſinaut 

de predi@, Cuſtod' niſt per occupationem ſuan &* negligentiam parentun 

predigi heredis anteceſſoris fui dum infra etatem fuit, &» non alio jure. 

Conſiderat. eſt quod predi@. Johannes rec. inde ſeiſ. ec. & damn, Cxl. 


7 s. vii d. Oc. Valorterr' per annum xxl. x d. 


See 11 H.4.72. S£ the firlt part of the Inſtitutes, Sec. 155. & 157. and note the diverſity be- 

& 24E.3-322 twenſuch a tenure of the King, foz in that caſe it ſhould be a tenure by Gzand- 
ſerjanty, and that Gzand-ſerjanty, fo2 the greateſt part is to be done within the 
Realm, and Knights ſervice out-of the Realm, as Littleton there ſaith, 


C Plenz xtatis, ] Þ& the firit part of the Inftitutes, $cQ, 104. 


C Ant: 
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 C Antiquum relevium ſcilicet,&c. ] Congerning the. Relevinm 
vide 1. Part Inſtitut, Sect. 103. Jt ap earerh that th retief hers {ef bown is che 
ancient relief, and” was certain ac the Common Law z But, there had bien of 
long time an heavy incroachnient of an TORY reliet at will. and ;pleaſy 
which under a fair term was called rationabile Relevium, and chis: Ac had ju 7 
cauſe to fap, Per antiquumrelevium, fo2 tn the raigh of H.2. ©zandfather to Hz, 
the King exactedan incertain relief, fo2 ſo Glanvill ſaith, wha waoge.jy, his time, 
De Baroniis vero nihil certum Statutumeſt, quia juxta voluntatam,  Miſericordiag Glanv.l. g. c.4. 
Domini Regis ſolent Baronie ge {on de releviis ſuis Loan Regi, latisfaceye, Ockham ap. 
And Glanvill under the name of Waronies doth include Earldoms alſo, ſo the RT” 
relief of all the Nobility was taken as incertain. at that time, anp therefoze worn. cap. 24. and 
how neceſſary it was that the ancient relief ſhould be reffozed is.gvident, - | -; the Commenr 


| | f Me - thereupon, 

C Scilicet heres vel hxredes. | ©f this wozd (heir) ſe che firlt part, of 
the Inffitutes, Sc&. 1. whereunto yoit may add that, which was there. omitted , 
concerning the Antiquity of deſcents, which the Germans had agreeable with 
the ancient Laws of the Baicons, continued in England to this day, out of chat 
faithful and learned Yiſtozian, whoof the ancient Germans.ſatth 3 Hzredes Tacitus de moribys 
ſucceſloreſque ſui cuique liberi, & nullum Teftamentum : #1 liberi non ſunt, proxi- Gf4norm. 
mus gradus in poſſeſſone;, fratres, patrui, avunculi, 8c. Wherein we obſerve thre 
things. 1. That foz defaulc of childzen and bzethzen, the Uncle, xc, and not the 

ather, 02 any.tn the right line aſcendenc ſhould inherit, but the collateral onz 

y. 2. That by the Common Law no Teſtament oz lat Will could be made of 
Land, 3- That of ancient time Succeſſores wore Synonyma with hzredes. But 
in this ancientStatute it is pertinently ſaid, heres, AD not ſucceſſor, fo; every 
Wiſhop of England hath a Barony, and ſo had'many Abbots and Ppiozs (in re- 
ſpect whereof they were Lo2ds of Parliament ) and yet they paid no relief, 
becauſe their ſucceſſo2s came to it by ſucceſſion, and not as heir by inheritance 
And this Act ſaith , Habeat hereditatem ſuam, And they are ''ſeiſed in Jure 
Epiſcopatus Monaſterii, 8c. de Comijtatu integro & de Baronia integra. + The 1Ba- 
rons in Domeſday are accounted amonglt the Tenants in'Chief, Vide Glany. 
lib.g. cap. 6, Magna Charta cap.3z1., . - _ , OE Cs * 

It is to be underſtodthat of ancient time ( as it evivently appeareth by thig Brat. lib.2.f.95.4, 
Chapter, and by oux Boks ) every Earldom and Barony were holden ' of the hs 16 E, 3, - 
King in Capite, which pzoveth that both the Dignicies of the Earl and the Bay Ln@*.2 woe? 
ron, and the-Earldom and Barony were derived from the Crown, - Andit is to Avour. 126: © + 
be known that the fourth part of the yearly value of an Earlvom, a Barony, 22 E-3.18. 18. 
and the living of a Knight, was the ancient relief that this Chapter ſpeaketh 65 = 
of. And foz that of ancient time, þ a Knights living was eſtemedat 201. per 40722" 45E3. 
ann, (which in thoſe days was ſufficient-to maintain-the dignity of a Knight ) forfeir 12. 10 8.7. 
his ancient c relief was 5 1. which is the fourth part of his living by one year, 19. a- 

The yearly value of a Barony was co conſif} of 13 Knights fees, and a © 200 nb, part 
quarter, which by juff account amounted to 400 Parks by the year, therefoze > hr Fo 2 44 ”" 
his relief was as is here ſet down 100 Marks, © [OO Sos. As. 

D& an aucient Banuſlcript intituled, De modo tenendi Parliamentum, &c. 6 x E.2. cap.r. 
tempore Regis Edwardi filii Regis Etheldredi, qui quide modus fuit per diſcretiores 7 "74g ML. 2. 
Regni coram Willielmo Duce Normannorum '&'Conqueſtore 8 Rege Angliz ipſo Bar Cars: 
conqueſtore hoc tempore precipiente recitat 8 per ipſum approbat, &c. Df the gal. 33,34 
Authozity and Antiquity whereof you may read in the fourth part of the Inſti ' 
tutes Cap. of the Court of Parliament, Et hic infra. | ; 
_ Now every Earldom conſiſted of the value of an entire Barony any an half, 
which amouted to 20 Knights fes amounting; to 400 1. per annum, aud ety 
koze his ancient relief here called Antiquii relevium, being the fonrch part of the 
pearly value of his Earldom was 1001, Jn that excellent Charter which King 
H.1. made on the day of his Cozonation, Communi Concilio & aſſenſu Baronum 
Regni Angliz, amongft other things it is thus contained, Omnes malas conſuetu- 
fines, quibus Regnum Angliz opprimebatur, inde aufero, quas malas conſuetudi- 

nes 


SCG mare. | 
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* ;, Ed. filit 
Etheldredi, 


| he 


nes exinde ſuppono. Si quis Baronum meorum, Comitum, five aliorum, qui deme 
tenet, mortuus fuerit, by ſuus non redimet terrarn ſuam, ficut facicbat tempore 
fratris mei, ſed legitima& juſta relevatione relevabit eam, ficut homines Baronum 
coxum legitima & juſta relevatione relevabunt terras ſuas 3 Dominis ſuis, &c. 

eoemm * Regis Edw. vobis reddo cum illis emendationibus,quibus Pater meus emen- 
davit confilio Baronum ſuorum.” PoE NO#, 28. 


_ « By thig Charter it appeareth, 1. That there was a lawful and juſt relief, to 
' be yaidby the Earl, any Baron, which implieth a pzopoxtionable relief accozp- 


- tnx tothe value of the living, by reaſon of this wozd ( Juſta ) which cannot be 


+ Intended of an uncertain relief, bur of the juſt relief, upon the Computation of 
-..."* foſmany Lnights Fees contained in the Modus, whereunto this Charter hath re- 


{2 Tation, +2: Jt appeareth that there was an unjuft relief, in the time of William 


Jater leges Canuti 
Cap. 97, 


* ;, Baronis, 


Rufus his Bzother, which upon ſearch we have found in an ancient Panuſcript 
in the Libzary of Archbiſhop Parker, which we have ſ&n, and will cranſcrive, 
in that Language that we find it, 


De releefe al cunte te al Roy afert 8. chivals. enſtences, & enſebees, ©» 
4, Hanberts & 4. Hawmes ©: 4. eſcues, O* 4, launces, &+ 4. eſpees, les 
aultres, &* 4. chaceurs &+ 4. paleſiees a freins & a cheveſtre. 

De rehiefe a barun 4. chivals les 2, enſtenes & enſeeles &» 2. hauberts 
& 2. hawmes & 2. eſcus, &* 2. eſpees &*-2, launces, & les autres 2. chi- 
wals un chaceur &* un palſrey a "hou OO a cheveſtres, 

De reliefe a vavaſſur a ſon liege ſenior doit 5 quite per le chival ſon 
pier trel come il avoit jour de ſon mort, &+ per ſon hawme, &- per ſon eſe 
& pet ſor: haubert, &- per ſon lance, &+ ſil fuit diſaparoile, que il noult - 
chival ne arme juſte quite per C. ſol, 

Le relief al villain le meliour avoir que il averad 2. Chivals, 2. Boefs, 
2. Vaches durrad a ſon ſeignior, &* puis ſont touts les villains in ftanks. 


pledge. - | 


In K. Carutxs time, Relevatio Comtis fuit 8, equi, 4. ſellati, 4. inſel- 


| lati, & galeg 4. & lorice, 4. cum 9, lanceis, & totidem ſentis;& gladii, 


4. & * CC. mance anri. 

Paſtea * thani Regis, qui ei proximm ſit, 4. equi, 2. ſellati, 2. non ſel 
lati; 2. gladii. 4. lancee, & totidem ſcuta, & galea cum lorica ſua, & 50. 
mance auri. ib 
* ' Et mediocris thani equus cum apparatt ſuo & arma ſua &- halitangin 


Weit-ſexa, &c. 


 Laftly, This Chapter of Magna Carta is but a reſtitution and declaration of 
the ancient Common Law, and that antiquum relevium of the Earl, and Baron 
was certain, \o-now-joyning both together, this certain relief here ſec down is 
legitimum, juſtum & antiquum relevium, mentioned in the Modus, &c. 

It is ſaid that there be ancient p2ecedents in the Exchequer, that he that held 
by a Dukedom, which being valued at two Earls livings, ſhould pay accozding 
to the pz0poztional atid julf fourth part of his living by year, 2001. And a 
Marqueſs that held by a Parqueſdom, who ſhould have two Waronies, ſhouly 
pay foz his relief 200 marks, What the value of the living of a Uiſcount 
ſhould be, A have not heard, but certain it is he ſhould pay the fourth- part of 
the yearly value of his Uiſcounteſdom, 


Þuc all this is to be intended, where the King granteth a Dukedom, Pars 
queſvom, Carlvom, Uiſcounteſdom, oz Barony to hold, as here it is ſpoken, de 
nobis in Capite per ſervitium militare, viz. De Comitatu integro & de Baronia in- 
tegra, & qui minus habuerit, minus det ſecundum antiquam conſuetudine feodorum. 


Wu 


— 
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Cap.2. - 


But in ſome caſes the heir of an Carl, oz a Baron, may pay the relief exp2eſ- com.mich.rg E.3. 
ſed in this Statute, albeit he hath not ſo many Knights Fees, as is abovelaid 2 Rot.8. ex parte © 
foy if upon the creation of the Earl the King did grant any Pannozs, Lands, 02 wp Thel. Com, 
Annuity per Comitatum, & nomineComitis, oz ſub nomine & honore Cornitis,oz - ho rm". 
the like, he ſhould pay C li. foz relief, and ſo of the Baron, mutatis mutandis,fo2 com.gil. 7 8.4. ; 
a ſpecial reſervation may derogate from the Common Law, Rot.2.Rot.Cart.36 

But otherwiſe it is if the Pannozs, Lands, oz Annuity be granted unto the SISED the Earl 
Carl, ut idem Comes ſtatum & honorem Comitis melius manutenere & ſupportare OO _ 
poſit, 02, ad ſuſtinendum nomen & onus, 02 the like; Fo? then the Earl hold- 
eth not per Comitatum, 02, nomine Comitis. . 

But now the ancient manner of creation ts altered, foz now, when the King 
creates a Duke, a Marques, an Earl, a Uiſcount oz Earon, he ſeldom creates 
a Dukedom, Parquiſdom, Earldom, &c. ad ſuſtinendum nomen & onus, viz. to 
grant him Bannozs, Lands, Tenements, fc. to hold of him in chief, fox com- 
monly upon creations the King grants to rhem created an annnityz And there- . Rs. tk .- 
fo2e at this day Noblemen do pay ſuch reliefs, as other men uſe to do, in reſpec ,, x... ene » 
of their tenures, fo2 as the heir of a Knight ſhall not pay relief, unleſs he have cap.3. Won 
a Knights Fee, #c. ſo the heir of an Earl, oz Baron, ſhall not pay relief by this 
great Charter, unleſs he hath an Earldom, oz Xarony, as is afozeſaid, 


C Ad centum folidos ad plus.] And this was the ancient relief foz a G1anv.1iv.s, cap.4. 
Knights Fee, and ſo it was holden in the reign of H.2. foz Glanvil ſaith, dicitur lib.g.fol.12g. © 
autem rationabile relevium alicujus juxta conſuetudinem regni de feodo unius mili- Anthony Lowes 
tis pcentum ſolidos, ſo as the F# of a Knight at that time was certain, vir. the gar 1,4, gems. 
fourth part of his living per annum, and ſo ought, as appeareth, the relief of the licibus. 
Nobilicy to have ben in certainty, though they were not permitted to have it » part of the Inſti. 
fo, which ſavoured of the power of a Conqueroz to kep the Nobility under, oz *Se2- 103.112, 
co make himſelf the moze amiable to them. | | Vide Beaten abi 


; . . ſupra. 
C Secundum antiquam conſuetudinem feodorum. ] This is obſer- Britron cap 69. 


vable, thac theſe certain and pzopoztionable rates are accozding to the ancient f!213-<-17. 
cuſtom of reliefs. -ootup. 1 op 
* A Knight holds Land by Gzand Serjanty,he is not within this Statute,and giicur. $-&. : 54. 
therefo2e ſhall not pay the relief of a Knight declared by.this Act, but the heir be- 157. 
ing of full age at the deceaſe of his Anceſtoz, - ſhall pay the value of his Lands Lit.Se&t.156. 
fo2 one year which is his Primer ſeiſin, | 
2Eut here it is demanded, ſ&ing Lictleton ſaith, that tenure by Co2nage, if it 
be of any other Lo2d then the King, is Knights ſervice, what relief the Peir of 
ſuch a Tenant ſhall pay, o2 whether he ſhall pay any relief at all. Littleton in 
the ſame place ſaith, that tenure by Coznage dzaweth unto it ward,and marriage, Mich.18 E.r. in 
and ſpeaketh nothing of relief, and by this ac relief is to be payed accozding to 22 Banco Kor. 84. 
the quantity of the Knights fee, viz. De feodo militis integro per centum ſolidos jag neo _ 
& qui minus habuerit, minus : but a tenure by Coznage hatch no ſuch quantities, cumberlana: 
nec ſuſcipit majus & minus,and therefoze tenure by Coznage,though it be Knights Jo-Swinborns caſe 


ſervice, is not within this Statute; Pereof you may read a Reco2d to this effec, 4 £9704874ne 


Inter Fohannem Craiftoke querentem verſus Idoneam de Leybourne que 
diſtrinxit ipſum per averia prorelevio dando, pro terris in Dunſton, Bramp- 
ton yanene which, Eſeclyve, & Boulton, que valent Cli. per ann. que te- 
net de ea per homaginm & Cornaginm. Et ipſe dicit quod talis eſt conſuetu- 
do patrie deWeſtm. quod heredes poſt mortem anteceſſorum ſuorum debent 
relevare terras ſuas F pars: de quibws, &c. ſecilicet ſolvendo pro relevio 
quantun terre valent per annum, que de ipſis dominis tenentur, niſt de mi- 
2:0ri ipfis dominis poſſunt ſatisfacere, unde ipſa advocat captionem pro rele- 
vio ſecundum predittam conſuetudinem, Fc. | 

Johannes negat talem eſſe. conſuetudinem, ſed cn quod tenet tene- - 

fo __ amenta 
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menta predifa per Cornag' xxv 5. vi d,& dicit quod anteceſſores ſui prins 

duplicarnnt anteceſſor. ipſias Idonee ſolvendo Lis. Ipſa dicit quod cunt Jo- 
 hannes cogr', quod ipſe tenet predifta ten de ipſa per cornaginm, ad quod 

bujnſmodi relevinm mere eſt acceſſor', ratione conſuet' prediGe. Et dic quod 
idem Johannes exigit tale relevium verſus tenentes ſnos in eadem patria a 

terpore quo non, Oc. Et de conſuet nterq; pou" ſe ſuper patriam. Ideo 

ven” Fur in Cra. S. Johannis Baptiſte, &c. Inſuper Idonea dic: quod dus 
plex eſt teuura in Com. Weſtmerl, ſcilicet, una per Albam firmam, &- alia per 
iba firma Corna- Cornagium. Et quod tenentes per Albam firmam poſt mortem anteceſſoruns 
gium. ſnorum debent duphicare firmam ſnam tantum. Et tenentes per Cornaginm 
poſt mortem anteceſſ. ſuorum tenentur reddere valorem terrarum ſuarum 
unins anni. Et fohannes e contra dic quod — patrie eſt quod he- 
redes non ſolvant niſt auplicando Cornaginm, | 


BraR 1.2. fo.24. Bracton li.2.f0,84. cap.36. nu.2. Et imprimis de feodo militari quale fit rationa- 
\ vide Glanv.l7., bile relevium antiquum de feodo militari diſtinguitur in Carta libertatum,ca.2, &c. 
\ my And in the ſame Chapter, nu.7. ſaith thus, De ſerjantiis vero nihil certum expri- 
_ #c Fitur, quid vel quantum dare debeant hzredes, ideo juxta voluntatem Dominorum 
$40 Dominis fatisfaciant pro relevio, dum tamen ipſi Domini rationem & menſuram non 

excedant, I 
Lit.SeR. t11, Certain it is,that he that holdeth by Caſfle-guard ſhall pay no Eſcuage,fo2 Eſ- 
cuage mult be rated acco2ding to the quantity of the Knights fes,as foz a whole 
Lit.Se&.97. Knights f&, 02 half a Knights fe, Fc. and of that nature is not Caltle-guard. 
Lir.Sc&.111. Littleton treating of Calfle-guard, ſaith, that in all caſes where a man holveth 
| by Knights ſervice, ſuch ſervice dzawech to it Ward and Warriage, and ſpeaks 

not there of relief, 


CAP. IIL 


I autem hzres alicujus talium fuerit infra #tatem, Dominus ejus 
non habeat cuſtodiam ejus, nec terrz ſux, antequam homagium 
ceperit 3 & poſtquam talis hzres fuerit in cuſtodia, cum ad ztatem 
ervenerit ( ſcilicet xx annorum) habeat hxreditatem ſuam fine re- 
how, & line fine, ita tamen quod fi ipſe (dum infra #tatem fuerit ) 
fiat Miles, hilominus terra remaneat in cuſtodia Dominorumſuorum, 
uſque ad terminum predictum. 


35 8.6.52. C Hzres. ] This Statute is only to be intended of an heir male, whereof 
hzres is derived : and who ſhall be heres, &c. D& the firſf part of the Inſtitutes, 
lib.1. ſe&.1,2,3. Cuſtumier de Norm.gg. and the Expoſitions upon the ſame. 


See the Cuſtumier © Antequam homagium ceperit. | Foz homage ſe the firſt part of the 

peel >areky cap-29. Inſtitates, Se&t.85. and it is to be obſerved that in England and France tit is called 
A Se a Homage, Homagium, and'in Italy Vaſſalagium. 

Er cap.32. le Dome have thought that theſe wozds are co beunderftod that the heir within 

Latine Com, fol. age ſhall not be in Ward until the Lo2d hath taken the homage of ſome of the 

48+b, anceſtozs of the UWard, ſo as the anceſto2 of the heir may die in the homage of 

the Lo2d 2 fo2 in a Writ of Ward bzought by the Lozd,it is a god plea to ſay that 

the anceſtoz died not in his homage, and the Dtatuce ſaith not Antequam _—_ 

| uum 
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faum ceperit, but homagium generally 3 and, ſay they, if the Lozd Hould re- 15 E.3. Relief 6 
ceive homage of the heir, he ſhould not be in ward at all, & PE 
But this is not the right intendment of theſe wozws, but the Dtatute meant \,, pry $ b, 415 
that the homage ſhould be taken of the heir himſelf; and that for the benefit of Bric fol. 17, 
the. heir, and ſo doth it appear by 4 our oly Boks that wzote ſone after this Fleca li. r.ca.g. 
Statute, and contemporanea expoſitio eft fortiffima in lege, and ſo do: the wozys er Or Ca. 9. Y, 2. 
themſelves of this Law impozt, and the reaon thereof is notable, which was, ; ME | 
that befo2e the Lozd ſhould have benefit of Wardſhip, he ſhould be bound to two 13." pI $ 
things; þ1. To warrant the Land to the heir, and to that end che heir might gard. 155. 
have a Wit, De homagio capiendoz 2. To acquit him from ſervice and other ALS, E.2.f,65.Þ. 
duties to be done and paid to all other Lozds, both which the Lozd was bound "hoy Quiatins 
to do (cas the Law was then holden) if'the Lozd accepted homage de droit of cafe. Homage aun- 
his Tenant, (in ſuch ſo2t as the Lod is, if he receiveth homage aunceſtrel at ceſtrel onily bind- 
this day ) but otherwiſe it is of homage in fait ; 4 Homagium eſt juris vinculum, © to warranty, 
quo quis aſtringitur ad warrantizandum, defendendum, & acquietandum tenentem MO DOage i 5 4th 
{uum in ſcſina verſus omnes per certum ſervitium in donatione nominatum & ' ex- quiral. 
_ preſſum 3 & etiam vice verſa,quo tenens aſtringitur ad tidem Domino ſuo ſervand? Sce the firſt part 
& ſervitium debitum faciend?. e We have an ancient Manuſcript of a caſe ads 2! *be Iofticues 
judged in a Wzit of Cuſtoms and Services between Alexander of Poulton, any £0:143- fol. r01- 
Robert de Norton, that homage is. of an higer nature to divers purpoſesthen homage. 
eſcuage. 1. f Fo2 that homage bindeth to warranty, which eſctage doth not, « Tr. 9 E. 2. 
2, Pome is ſo ſolemn as that it cannot be done again as long as the Tenant 4774. _ 
chat mane it liveth, but eſcuage may be given every other year, g And Littleton {Þ72@4- 78. Brit. 
> , 4 HOR ſupras 
ſaith that homage tis the moſt honourable ſervice, and humble ſervice of reve- ,; x. ;.oac. 54 
rence,and yet it is true that eſcuage taking. it foz ſervice,dzaweth to it homage, Temp.E.1. gar.go. 
þ JBut at the Common Law, if a man holding Land by Knights ſervice, had *M5.n remp.E.r. 
made a &ift in frank-marriage, and the donee had died, his heir wichin age, the Aw CES part 
heir ſhoulv be in Ward befoze any homage received, Quia dominus non potelt fee. 149, 
capere homagium uſque ad tertium haredem, and this Dtatute is to be inten- e Lir. ſeg. 85. 
| ded where homage was to be received by Law;yet did the Tenant in judgment {<4 99. 
of Law die in the homage of the Lozd, oz otherwiſe he could not be in Ward, * 73 4-3: 8: 42. 
a caſe wozthy of great conſideration, ; 
z1But after when it was reſolved foz Law,and ſo held to this day,that homage 7 35 £6: gard. 72. 
of it ſelf doth not bindthe Lo2d to any warranty oz acquital, unleſs it were ho- 4 7-11-Lir.ſe& 
mage aunceſtrel,which either is wozn out,andvery rare in England at this day 3 
then accozding to the old rule, Ceſſante ratione legis ceſſat ipſa lex he heir 
tannot bind the Lozd to receive homage in this cate; but if the tenure be by ho- 
mage aunceſtrel, there the Lo2d ſhall not have the cuſtody of body oz land be- 
fo2e he receiveth homage of the heir, fo2 that homage bindeth him to warran- 
ty arid acquital, and conſequently within the reaſon of this Law, 
k Pere is to be noted that one within age may do homage, but he cannot do age yt 19. 
. 3 . "—_ 
fealty becauſe that is to be done upon oath;Hoc obſervato,qd* fiminor homagiti fe- of the Inftinites. 
cerit,nullum tamen juramentum hidelitatis,antequam ad ztatem pervenerit,przſtabit, Lit.lib.2. cap. ho. 


De moze concerning this matter, 1.part.Inſtitut.lib, 2. cap. Homage & Fealty, 748 & fealty, 


C Fiat miles. ] We mave a Knight ; And his tenure of ſervice is called Ser--/ Lib. 6. fo.73. Sir 
vitium militare, Knights ſervice,! and therefoze if the King create the heir within Prue Druries caſe, 
age,a Duke, a Parqueſſe, an Carl, a Uiſcount oz a Baron, yet he ſhall remain 15 E*4 7: Pl. 
in Ward foz his body, but if the heir ofa Duke, oz ofany other of the Nobility g@, 
be made a Knight, he ſhall be out of Ward: fox his body; If the heir in Ward Sec hereafcer ver- 
be created a Knight of the Garter,a Knight of the Bath, a Knight Banneret, oz 9 75nd. 
a. Knight Batchelo2, he ſhall be ouc of Ward foz his body foz that he is a 
Knight, and ſomewhat moze, and the Statute ſpeaketh generally Unleſs a 
Knight, and therefoze within the wozds and meaning of this Law, and the 
Soveraign of Chivalry hath adjudged him able to do Knights ſervice, 

And this wozd Fiat, be made,p2oveth that Knighthood ought'ro be by creation 
oz making, and cannot be by deſent; BET | 
C 3 | « ut 


OS 


Av. aate. i.e ABS. of, 
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a See Sir Drue a But albeit the heir be made « Knight within age, yet is he not fre of che 
Druries caſe, value of his marriage; foz that was veſted befoze in the King, oz other Lozd, 
OS anv the King being Soveraigi of yy hath adjudged him of full age, 
that is, able to do Knights ſervice, to this intent, to free his body from cuito- 
dy, but neither to bar the King; 02 other Lo2d of the value of the marriage, ns 

moe then if he had attained to his full age of 21 years; 


. Lib.8.fol.19t. C Kenianeat in Cuſtodia Dominorum ſuorum. ] This wozd ( rema- 

hr Mary Confts- at) implieth that this Dtatute is to be itnderſtodonly, where the heir after he 
y E.4.10.PLCom, be in Ward is made Knight wichin age, foz when the heir apparent is made 
269. Knight within age in the life of the anceſto2, and the anceſtoz dieth, his heir 
2 E,6.tit.gard.Br. within age, he ſhall be out of Ward both foz body and Land, becauſe the Dove- 
-— "__ Browns \,ign of Chivalry hath adjudged him of full age, and able to do Knights ſervice 
Sir Drue Drurſes i the life of his anceſto2, ſo as in that cafe no title of Wardſhip did ever ac- 
caſe; ab# ſure. Pl. cute, and there can be no remanere 03 refidue, but of that thing that had his 
Cotm.Ratcliffs caſe eſſence 02 being; | 


CAP. IV. 


Uſtos terrz hujuſmodi hxredis, qui infra ztatem fuerit, non ca- 

plat de terra hzredis, nifi .rationabiles exitus, & rationabiles 
conſuetudines, & rationabilia ſervitia, & hoc fine deſtrutione, & 
vaſto hominum & rerum. Et fi nos commiſerimus cuſtodiam alicujus 
talis terrz Vic, vel alicui alii, qui de exitibus terrz illiusnobis debeat 


zeſpondere; & ille de cuſtodia illa, deſtruQtionem, vel vaſtum fecerit : 
Nos ab eo capiemus emend', & terra committatur duobus legal' & diſ- 
cretis hominibus de feodo illo, qui de exitibus terre 1Jlius nobis reſpon- 
deant, vel illi cui nos illam afſignaverimus. Et fi dederinus, vel ven- 
diderimus cuſtod' alicyjus talis terrz, & ille inde deſtruCtionem fece- 
rit, vel vaſtum, amittat illam cuſtod*, & tradatur duobus diſcret* & 
legal' hominibus de feodo illo, qui ſimiliter nobis reſpondeant, ſicut 
prxdi&' eſt, [ Vide Gloc. cap.5. W.1.ca.21.] 


C Cuſtos. '] 9 Kwper, ſome derive the wozd acura & ſto, quia cuſtos eſt is 
cui cura rei ſtat cuſtodiend?; and thereupon ſometime he is called Curator, in 
French he is called a Gardien, ſo as his name cuſtos doth put him in mind of 
his office and duty, that is, not only to keep and p2eſerve the Lands and-Tenc- 
ments of the Ward committed to his cuſfody in ſafety, but alſo to educate and 
bzing up his Ward vertuouſly, and to advance him in marriage without diC- 
paragement. Vide 1 part Inſtitut. Se&. 103. of the cauſe and end of Wardſhip 3 
and ſ& the 4 part of the Inſtitut. cap, Court of Wards and Liveries. 


| org (54, - CKRationablles exitus. ] Exitus is derived ab excundo, and fignifieth the 
SS E.3.6, eats and p2ofits iſſuing out 02 coming of rhe Lands oz Tenements of the 
24 E-3.28,299- ard, which mult be taken by the Gardien in reaſonable manner, and there- 
foze to exitus, rationabiles is added, fo that nothing that is unreaſonable is al- 

lowed by Law. | 


Bra.li.z.fo89, QC Rationabiles conſuetudines. ] That is, things vue by cuſtom 02 
p2eſcription, and appendant oz appurtenant to the Lands oz Tenements in 
Ward, as advowſons, commons, waif, ſtray,wzeck, and the like alſo the _ 
| nable 


Cap.4  eIMagna (harta. 


nable cuſtoms, fines, &c. of Tenants in Villenage, oz by Copy of Court-Roll 
where fines be incertain : fo2 though the cuſtoms, duties, fines, oz the like 
be incertain, yet if that which is exacted 02 demanded be unreaſonable, it is 
againſt the Common Law. Foz this wozd ( conſuetud' ) and the divers ſignifi- - 
cations thereof, ſ& hereafter cap. 30. | 
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C Et rationabilia ſervitia. ] This alſo, as appears by Glanvill that wzote Glanv. lib. g. c.8. 
in the Reign of H.2. was the Common Law of England, that incertain ſervices W-7- cap-37- 
and aivs ought to be reaſonable ; foz, ſaith he, the Lozd may rationabilia auxilia 25 #3 ©P+7- 
de hominibus ſuis inde exigere, ita tamen moderate ſecundum quantitatem feodo- 
rum ſuorum. & ſecundum facultates, ne minus gravari inde videantur, vel ſuum con- Contenementum, 
tenementum amittere 3 and that which he ſpeaketh there of aids, is to be applied 
to all incertain ſervices, cuſtoms, fines, oz duties, | 

But it may be demanded, Pow and by whom ſhall the ſaid reaſonableneſs in 


the caſes afo2eſaid be tried * This you may read in che firft part of the Inſti- 
tutes, Sedt.69, 


C Et hoc ſine deſtructione & vaſto hominum & rerum.7] Foz theſe Marleb. cap. 19: 


wozds, Deſtruction and Waſte, ſ& the firſt part of the Inſtitutes, Sec, 67. and mirror. cap.s. 
the DfOtatute of Gloc, CaP.5» S 2, l, 4» fol. 57. 


C Et fi nos commuiſerimus, Cc. ] Foz this wozd commiſerimus, vide the 
firlf part of the Inſtitutes, Se. 58. & 531. Yere the Committee of the King is 
taken fo2 him to whom the King commitcteth the cuſtody of the Land to one oz 


m92e 3 by this wo2d commiſimus, reſerving a Rent, Quamdiu quis alius plus dare 
voluerit, and there the King remain Gardien, | 


C Nos ab eo capiemus emenda. ] guy this may be upon an office found, Regiſt fol.72.73: 
v2 by Writ directed to the Sheriff to this effect , Quia datum eſt nobis intel- libs -4-4,06 
ligi, &C. | 20H 3.Waſte 138: 


_” . IR 12-- ; 4o AfhC. Pl. 22. It, 
C Et ſi dederimus vel vendiderimus alicui cuſtodiam,&c.] Jn this incrat. Raſt. 616. 


caſe the King granteth, oz ſelleth the very cuſtody ic ſelf, ſo as the grant&'o2 
vende becometh Guardian in fac: and that this diſtinction between the Com- 
mitts and G2ante was by the Common Law, hear what Glanvill ſaith, Si vero Glanv. lib.7. c.I0- 
Dominus Rex aliquam cuſtodiam alicui commiſerit, tunc diſtinguitur utrum ei cu- 
ftodiam pleno jute commiſerit ita quod nullum inde reddere computum oportet ad 
Scaccarium, aut aliter : f1 vero plene ei cuſtodiam commiſerit, tunc poterit, &c. ne- 


gotia ſicut ſua re&e diſponere. King H. 7. granted a Ward to the *Dutches of 


Buckingham, quamdiu in manibus ſuis fore contigerit z Aud afterwards the King 


made a ſpecial Livery, as by Law he might, to the heir within age, and it was 
adjudged, as Juſfice Frowick repozted, that the Duches was without remedy 3 
but otherwiſe it had been if che grant were durante minore #tate heredis, oz, 
durante minore tate & quamdiu in manibus noſtris, &c. 


ut here it may be materially demanded, What if the Committre o2 Gzancee 7 E-3-12413- | 
doth waſte, and the King during the minozity taketh no amends, what remedy 3 Es, Walk 2. 
hath the hetr after his full age 2 The anſwer is, That he ſhall have an action ap 1 44 F. N. B. 
of Waſfte, aud that by o2ver of the Common Law t and then it is further 59.e.g 60. c. Vide 
doubted and demanded, What ſhall the Heir then recover, fo2 the UWardſhip .»otabile recordun.- 
candot be lolf, ſing the heir is of full age, neither by this Statute noz by the M- 325-1: Coram 
Stature of Gloc. To this the anſwer is very obſervable that ſing that the putiin. Sec hiere- 
Wardhhip.cannot be loft, andthe Wafe, being to the heirs vifheriſon, ought after in the Expo- 
not to remain unpuniſhed, that the heir ſhall recover treble yamage, foz that pe- ficion upon rhe 
nalty is annexed tothe action of Waſte ; and therefoze if an action of Waſte Scarvte of Glos: 
were given againſt Tenant in tail apres poſſibility, generally the plaintif hall *'5 
recover treble damages, becauſe they are annexed to this ſuit, ut if the King 
do take amends, then the heir at full age ſhall have no action of Waſte. 


C Amittar 


-- © Magna (haria Cap. 5: 


Bra&on 1.4. f.285, * C Amittat Cuſtodiam. ] This is underſtwvof the land, and not of the 


316,317 bddy, fo2 the wo2ds be tradatur duobus, &c. qui de exitibus terr# nobis inde re- 


Gloc. c. 5s. Dier ,.. 
23H8. foes, Pondeant. 


Britt, £33.24. © *Nota, ſince this Statute of Magna Charta divers other Dtatutes againſt 
* W.1.c.21. Gloc, Waſtes and deſtructions in the lands of Wards have been made. CN 
C. 5. Artic. ſup. At the making of this Dtatute, the King had not any pzerogative in the Cu- 
os I = ſtody of the lands of Idiots during the life of the Jdiot,foy if he had had,this Act 
* L.;. cup. mh would have p2ovided againſt Waft, #c. committev by the Commite, oz aſſignee 
| of the King to be done tn their poſſeſſions, aſwell as in the poſſeſſions of wards, 
but at this time the gardianſhip of Jdiots, #c. was to the Lo2ds and others ac- 
coding to the Courſe of the Common Law. And Jdiots from their nativity 
were accounted always within age, and therefoze the Cuſtody of them was per- 
petual ſo long as they lived, fo2 that their impotency was perpetual, And the 
102d of whom the Land was holden, had not a tenant that was able to do him 
ſervice, And therefoze within the reaſon of a Cuſfody of a minoz oz of an heir 
Fleralib.r.cap.1o. Within age in Caſe of Wardſhip. And this appeareth by Fleta, Solent tutores 
$ Solenr. Idiotarum &.ſtultorum cum corporibus corum perpetuo, quod licitum fuit & pro- 
* Nora, the cauſe yiſym, eo quod ſe ipſos regere non noverint, * nam ſemper judicabantur infra #ta- 
ds ation dy (em: vel quia verumque plures per hujuſmodi cuſtodiam exheredationes compa=- 
of Parlia- \ : [ . - 
ment. Mirror c.r. tiebantur, proviſum fuit, & communiter conceſſum quod Rex corporum & heredi- 
c.9. SEn auter tatum hujuſmodi idiotarum & ſtultorum - ſub perpetuis cuſtodiam obtineret, dum 
maner acc.JBritton. tamen a nativitate fuerint idiotz & ftulti z ſecus autem fi tardz 3 quocunque Do- 
©.66.f01,167«b-ACC. Jrino tenuerint, & ipſos maritaret, & ex omni exhzredatione falvaret; hoc curn ad- 
jeco quod Dominis feodorum & aliis quorum interfuerit ut ſervitiis, redditibus 
& cuſtodiis uſque ad legitimam #tatem ſecundum conditionem Heodorum, releviis 
& hujuſmodi nihil juris deperiret. | | 4 
But then it is demanded, when was this pzerogative given to the King # 
17E.2.capy. OCertain it is, thatthe King had it befoze the Statute of 17 E.2. de prarogativa 
3 E.3. tit.gar.q, Regis, fo2 it appeareth in our Boks, that the King had this pzerogative, Anno 
Britton cap.66, 3 E.2, And befo2e that, it is manifeſt that the King had it befoze Britton wzote 
fol.167. b, in the Reign of E.1. as you may read in his bok. 
Brac.l.g. 421. 4 And it is as clear, that when Bra&on wzote ( who wzote about the end of the 
Sranf. prerog, c:9- Reign of H. 3.) that the King had not then this pzerogative, 
fol.33-34 And therefoze it followeth, that this prerogative was given to the King E.r. 
befoze that Britton wzote, by ſome Act of Parliament, which is not now ex- 
tant, And it appeareth by the Mirror of Juſtices agreeing with Fleta, that this 
pzerogative was granted by Common aſſent, Vide lib.4..Beverleys Caſe fol126. 


CAP. V. 


Uſtos autem quamdiu cuſtodiam terrz hujuſmodi habuerit, ſu- 

ſtentet domos, parcos, vivaria, ſtagna, molendina, &c. ad ter- 

ram 1llam pertinentia, de exitibus terrz ejuſdem, & reddat haredi cum 

ad plenam ztatem pervenerit, terram ſuam tot inſtauratam de caru- 

* Glany. 1.7, c.g. Cls, & omnibus aliis rebus, ad minus, ficut illam recepit. Hxc omnia 

ec bp < 11- obſerventur de cuſtodiis Archiepiſcopatuum, Epiſcopatuum, Abbati- 

See the firſt Lo arum, Prioratuum, Ecclefiarum, & dignitatum vacantium, quz ad 
#  -— Fans nos pertinent, except* quod cuſtod* hujuſmodi vendi non debent. 

See prer. Regis, 
c.14. W.1. ca.2l That this was the Common Law appeareth by *Glanvill,who ſaith;Reſiituere 


vo" —_ . autem tenentur cuftodes hereditates ipſis hzredibus inſtauratas & debitis acquieta= 
#* <<» 3539 


vide cap.3z, 5 Juxta cxigentiam temporis cuſtodiz & quantitatis hzreditatis, 


q Hzxc 
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Hxc omnia obſervantur de cuſtodiis Archicpiſcoporum, &c. | | 

The Cuſtody of the tempozalties of every Archbiſhop, and J8iſhop within the - 
Realm, and of ſuch Avbies, and Pziozies,/as were of the Kings foundation, af- | 
ter the ſame became void, belonged to the King during the vacation thereof by 
his pzerogative : fo2 as the ſpiritualties belonged during that time to the Dean 
and Chapter, de communi jure, oz to ſome other Eccleſiaffical perſon by p2eſeri- 
ption, oz compoſition, ſo the tempozalties came to the King as founder, and this 
doth belong to the King, being patronus & protector Eccleſize, in ſo high a pzero- 
ative incident to this Crown, as no ſubject can claim the tempozalties of an 44juzged 21 E.r, 
Archbiſhop, oz Biſhop, when they fall by grant oz pzeſcription./ 

EEut as, In omni re naſcitur res que ipſam rem exterminat, unleſs it be timely x4g.a. 
p2evented ( as the wozm tn the wad, oz the mothe tn the cloth, and the like) fo 
oftentimes no p2ofeſſion receives a greater blow, than by one of their own coat : 
Foz Ranulph an Cccleſiaſfical perſon, andKing Will.Rufus his Chaplain, a man 
ſubaco ingenio, and profunda nequitia, was a facto2 foz the King in making mer- 
chandize of Church livings, in as much, as when any Archbiſhopzick, Wiſhop- 
rick, 02 Ponaſtery became void firſt, he perſwaded the King to kep them vofd 
a long time, and converted the pzofits thereof ſometime by letting, and ſome- 
time by ſale of the ſame, whereby the ctempozalties were exceedingly waſted and 
deſtroyed. Secondly, after along time no man was pzeferred to them per tra- 
ditionem annuli & baculi, by livery of ſeifin, frely, as the old faſhion was, but 
by bargain and ſale from the King, to him that would give moſt, by means 
whereof the Church was ſtuffed with unwozthy, and inſufficient men, and many 
men of lively wits, and towardlineſs in learning deſpairing of pzeſentment tur- 
ned their ſfudies to other p2ofefltons. This Ranulph, fo2 ſerving the Kings 
turns, was advanced, firff, to be the Kings Chancelloz, and after to be Wiſhop 
of Dureſme, who after his advancement to ſo high dignities, made them ſer- 
vants to his ſacrilegious and ſtmonatcal deſigns, King Henry the firſt ſeing this 
miſchief, and fozeleing the great inconvenience that would follow thereupon, 
was contented foz his own time to bind his own hands, to the end the Church 
now naked and bare might receive ſome comfozt, and have means to p2ovide 
things neceſſary fo their p2ofeſſion, and calling, Þe thereupon at his Cozona- 
tion made a Charcer to this effect, Quia regnum oppreſſum erat injuſtis exaQioni- See this charter ar 
bus, ego in reſpeu Dei & amore quem erga vos omnes-habeo, ſanctam Dei Eccle- _ ny wn hey 
fiam iumprimis liberam fac? ita quod nec vendam, nec ad firmam ponam, nec mor- GD es 
tuo Archiepiſcopo, five Epiſcopo vel Abbate, aliquid accipiam de Domino Eccleliz 
vel hominibus cjus, done ſucceſſor eam ingrediatur, & omnes malas conſuetudi- 
nes, quibus regnum Angliz opprimebatur, inde aufero. Ye committed the ſaid 
Ranulph then Biſhop of Durham to pziſon fox his intolerable miſdeeds, and in- 
jurtes to the Church, where he-lived without love, and died without pity, ſa- 
ving of thoſe, that thought it pity, he lived ſo long. ; 

C Vendi non debent : Fleta, ubi ſupra, ſaith, vendi non debent nec legari pet Fler. 45 ſuprz. 
the King may commit the tempozalties of them during the vacation, as by the br 4 _ 
Dtacute of 14 Ed. 3. appeareth, ans oi 


CAP. VI 


He autem maritentur abſque diſparagatione. 


This is an ancient maxim of the Common Law : ſ&@ moze hereof in t 
firft part of the Jiifficutes, Sc.107,108,10g. ha F 


CAP. 


"TO — mn EE EE IELIEESSSS 


BraR, lib.2, c. 40, dies poſt obitum mariti ſui. '| And this is called her Quarentine, and if 


OW —. 


— 
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CAP. VIL 


Ya poſt mortem maritt ſu1 ſtatim 8 ſine difficultate aliqua, 
habeat Maritagium fuum & hzreditatem tfuam : nec aliquid 


__ dote ſua, nec pro maritagio ſuo, vel pro hzreditate ſia ha- 
benda, quam hereditatem maritus ſuus, & ipfa tenuerunt ſimul, die 
obitus iplius mariti fui: & maneat in capitali meſſuagio mariti ſui, 


per CORY poſt obitum mariti ſui, infra quos dics afſigne- 
tur e1 dos ſua, nifi prius et aſſignata fuerit, vel nifi domus illa fit ca- 
ſtrum : & {i de caſtro receſſerit, ſtatim domus ei competens provide- 
atur, in qua poſſit honeſte morari, quouſque dos ſua et aſlignetur, ſe- 
cundum quod prediqum eſt: & habeat rationabile eſtoverium ſaum 
interim de communi. Aftignetur autem ei, pro dote ſua, tertia pars 
totius terrz mariti ſui, quz fuit ſua in vita ſua,  nifi de minori fuerit 
dotata ad oftium Eccleſiz. Nulla vidua diftringatur ad fe maritandam 
dummodo voluerit vivere fine marito: Ita tamen quod ſecuritatem 
faciat, quod fe non maritabit ſine aſlenſu noſtro, fi de nobis tenue- 
rit, vel ſine aſſenſu Domini ſui, 1 de alio tenuerit. [ Prerogativa 
Regis cap.4. 


BraRt, 13.2. fol.98, It appeareth by Bracton of ancient time, that a woman being ÞPeir,ſine Do- 
Fleta, 1.$, cap. 23, MINorum diſpoſitione & aſlenſu, hzreditatem habens, maritari non poteſi, nec ctiam 
25 8.6.52, Marth in vita anteceſſorum de jure fine afſenſu Domini capitalis,quod fi olim fecifſent, ha- 
Par.407 reditatem amitterent fine ſpe recuperandi, niſi ſolum per gratiam ; hodie tamcn 
aliam panam incurrunt, ſicut inferius dicetur, & hoc ideo ne cogatur Dominus ho- 
magium capere de capitali inimico, vel de alio.minime idoneo. 
Mirror, c.1. Alloit appeareth by the ſame Authoz, quod fi mulier dotem habens pro vc- 
ages My a luntate ſua alicui nuberet, przter aſſenſum Warranti ſui de dote, olim ex tali cauſa 
the Inſtitutes 6 35 dotem amitteret nunc tatnen non amittet. ; 

Item cum ſemel legitime maritatz fuetint, & poſtea viduz, iterum non cuſicdien- 
tur ſub cuſtodia Dominorutn, licet teneantur afſenſum eorum requirere maritandi 
ſe, &c. Andherewithagreeth Glanvill, who w2ote befo2e this Statute, 

Glany.1.9.cap.12, HYereby you may ſ& what had been uſed of ancient time in theſe caſes : Tut 

Fleral. 3, cap. 23+ at this day widows are p2eſently after the deceaſe of cheir husbands without 
any difficulty to have their marriage ( that is, to marry where they will with- 
out any Licence , 02 aſſent of their Lo2ds ) and their inheritance , with- 
out any thing to be given to them 3 but in this b2anch the King is not included, 
as hereafter in the end of this Chapter ſhall appear, 


C Et maneat in Capitali Mefſuagio mariti ſui per quadraginta 


Britton, c.103. the Widow be witholden from her Nuarentine, ſhe ſhall have her Uirit, De 
Flera, tb.s. c. 23» quarentena habenda to the Sheriff, which reciting this Statute, is in nature ofa 
Commiſſion to him, Quod vocatis coram vobis partibus prxdidtis, & auditis inde 
carum rationibus, eidem B.C. Viduz plenam & celerem juſtitiam inde heri faciatis 
juxta tenore cartz przdidtz, ne pro defeCtu uſtitiz querela ad nos perveniat iterata. 
Regiſter, 175, By fo2ce of which Writ, the Sheriff may make pzoceſs againit the defendant, 
F.N.B. 161. retoznable within two oz thz& days, #c, aud may, and ought ( if no juſt cauſe 
be Hewed againſt it ) ſpedily to put her in poſſeſſion; aud the rea- 
ſon -why ſuch ſped is made, is fo2 that her Quarentine is but foz fozty 


Days. 
& Vidua, 


x 


C Vidua, &c. maneat, &c. ] Therefoze if ſhe marry within the fozty 7 Mar. Br.Dower 
days, the loſeth her Quarentine, foz then her Widdowhod is paſt, and ſhe hath '*** 
p20vided fo2 her ſelf, and the Quarentine is appzopziated to her Widdows 
eſtate, 


Cap.7 = Magna (barta. | 


. 


C Infra quos dies affignetur ei dos. ] Here it appeareth how ſpeedily Bricton ca.x0g. 
Dower ought to be aſſigned, to the end the Widdow might not ve without - 
livelthod, 


C Poſt obitum mariti ſui. ”] The day wherein the husband dicth ſhall be Oe 1% 2.96. 
accounted the firſt day, ſo as the ſhall have but thircy nine after. | 18-59 -& Mat, 


CC Nifi donws illa fit caſtrum.] This is intended of a Caffle, that is Era8.li.2. fol.4s; 
warlike, and maintained fo the neceſſary defence of the Kealm, and not foz a Friteonca. 103. 
Caſtle in name maintained foz habication of the owner, but herecf i& moze in a * apa, of 
the firlt part of the Inſtitutes, Sect.36. & 242. De edibus kernelatis. Kernellare, 3oE.c.vouch.298. 
02 cernellare, by ſome ts derived from the French wozd kerner, oz cerner, to fo2- 8 H.3. Dower 196. 
tifie, inviron, 02 incloſe round avout $: And by others, from karnean, oy carnean, $ 98:3: _ 194, 
a battlement of a wall; oz from karnele, oz carnele, imbatteled, oz having imbat- ;] iy _. 
tlements 3 and the truth is, it beareth all theſe ſignifications in the Laws of ny.15. y 
England, and the uſe of it in Caſtles and Fo2zts was to defend himſelf by the Eſcheat g. E.r. 
hicther place, and to offend the aſſailants at the lower. m.88. 

Brittons wo2ds be, Si le chict mees ſoit chief del Countee, ou del Barony, ou 
Caſile, &c. Do as it appeareth by him that the is not to have her Nuarentine of 
that, which is Caput Comitatus, ſeu Baroniz, and with him agreeth Fleta, but 1p; ſupra, 
Briton only ſpeaketh de Caſtro. The ancient Law of England had great regard 
of honour and o2der: 


Britton ubl ſupra, 


C Statim domus ei competens provideatur, 1n qua poſit honeſte 
morart. | But this mult ve of a houſe whereof ſhe is Dowable, foz he muſt Britton ubi ſupra; 
have her Nuarentine of that, whereof ſhe may be endowed; 
C Et habeat rationabile eſtoverium interim de communi. 

Britton faith, Que cux cient des iſſues del intier de les terres lour covenable (u- Britton ubi ſupra: 
ftenance, &c., | 

Fleta ſatth, Ubi inveniantur ei neceſſaria honeſte de hzreditate communi, donec Fleta ubi ſupra. 
rationabilis dos fuerit ei aſſignata. | TD 

90 as cſtoverium here is taken fo2 ſuſtenance : There is an opinton in our 19 H6.14.b. 
23Eowks, that the Widdow cannot kill any of the Dren of the husbands, whiles Kegiltr.175. 
the remain tn the houle But the Regiſter ſaith, Quod interim habeant rationa- 
bilia eſtoveria de bonis corundem maritorum, which ſemeth to be an erpoſition of 
this 1Bzanch, ny 
 Inthe Statute intituled, De catallis felonum, it is ſaid, Cum ibidem captus Ver.Mag. Chart, 
coram Jufticiariis noſtris fuerit convictus de felonia, tanc. refid catallorum ultra 2 part fol.65. 
eſtovertum ſecundum Regni conſuctudinem nobis remaneant; where eſtoverium BraWli.3. fo.137, 
fignifieth ſuſtenance, oz aliment, o2 nouriſhment. This wozd eſtoverium 
cometh of the French verb clover, id eſt, alere; to ſuſkain o2 nouriſh, and this 
agreth with the ſaid old Boks, and in this ſenſe it is taken 1n the Dtatute | 
of Gloc. Trover eſtovers in viver & veſture, that ts, things that concern the nou- ©19<-<a.4- 
riſhment, 02 maintenance of man in victa & veſtitu, wherein is contained meac, 
Dink, garments, and habitation. Alimentorum appellatione venit victus, veſtitus 
& habitatio. ; 

K... eſtovers are reſtrained to wods, it ſignificth houſebote,hedgebote,and 

ploughbote, | 


bl 


D C Afbie- 


18 NS Magna (bart Cap.8. 


C Aſlignetur autem et pro dote ſua tertia pars totins terrz mariti 
ſu, &c. Sx& fo2 this in the firſt part of the Inſtitutes, Se&.37, 


Prer. Regis cap. 4 (| Nulla vidua diſtringatur ad ſe maritandam, &c. This is to 
Stamford Prer.17. ye underſtod of Widdows Tenants in Dower of Lands holden of che King 
Arm's wb a, by Knights ſervice in chief, and thereupon ſhe is called the Kings Widdow, 
& 29.b. | and if the. Kings Widdow marry without licence, ſhe ſhall pay a fine of the 
value of her Dower by one year. _. 
Rot.Pat, 4 F.1. And the reaſon of this Law is yielded wherefoze they ſhould not marry 
m.31. without the Lings Licence, Ne forte capitalibus inimicis Domini Regis mari- 
Brad. ubi ſupra. tontny, 
Fleta Md. 1. 02-12 qndold Readers have yielded this reaſon, left they hould marry unto ffran- 
gers, and ſo the treaſure of the Realm might be carried out, and others ſay that 
3s 8.6.52, Forreſ, £2 reaſon is foz that upon the aſlignment of her Dower the 1s ſwozn in the 
hancery, Que «| ne marier fans licence, 6 pur ceo fi el fait encont ſon ſerement 
cl terra fine, 
Dthers lay that it is a contempt to marry Without the Kings Licence, and 
againſt this Dcatute, and therefoze fo2 this contempt the ſhall make a fine, 
35 H.6.52. If theKings Tenant in Capite dye ſeiſed, his heir female of full age, if Ge 
15 E.4-13s marry without the Kings Licence, the ſhall pay no fine, fo ſhe {fs no Widvow, 
and the wozds be nulla vidua diſtringatur, &c. | | 
Ror,Parl, anno If the Nue&n being the Widdow of a King be endowed, and marry wichout 
CREWE, the Kings Licence, becatiſe ſhe is endowed of che ſeiſin of the Kinghimſelf, Ge 
ts out of this Dtatute ; But at the Parliament holden in anno 6 H.s. it isenacey 
by theKing, the Lozds Tempozal, and the Commons, chat no man ſhould con- 
trac with, oz marry himſelf to any Nuen of England, without the ſpecial li- 
cence o2 aſſent of the King, on pain to loſe all his gods and lands; to which 
Act the Biſhops, and other Lozds Spiritual gave their conſent, as far fozch, as 
the ſame ſwerved not from the Lawof God, and of the Church, and fo as the 
fame impozted no deadly ſin, 


See the firſtpartt Q{ Si de alio tenuerit. ] This is to be underſtod, where ſuch a licence of 
of the Inſtitutes, marriage in caſe of a common perſon, was due by cuſtom, peelcription, oz ſpe- 
Sea.174. cial tenure, the wozds being fi dealio tenueritz and this Expoſition is appzoved 
by 0 ga and continual uſe and experience, Ec optimus interpres legum con- 

uctudo, 


CAP. VIIL 


Os vero, vel Ballivi noſtri, non ſcifiemus terram aliquam, vel 

Pl.Com.457. inSir redditum pro debito aliquo, quamdiu catalla debitoris prx- 

Tho.Wrothescaſe {entia ſufficiunt ad debitum reddendum, & ipſe dedit* paratus fit 

TOR inde fatisfacere. Nec pleg? ipſius debitoris diſtringantur, quamdiu 

Cale, &c; Ipſe capitalis debitor ſufficiat ad ſolutionem ipfius debiti. Et fi 

capitalis debitor defecerit in folutione debiti, non habens unde ſol- 

vat, aut reddere noluerit cum poſlit, plegii de debito reſpondeant, 

& {1 voluerint, habeant terras & reddit debitoris,. quouſque fit eis ſa- 

tisfact' de debit, quod antea pro eo ſolverint, rf capitalis debitor 
monſtraverit, ſe cfle quietum verſus eoſdem plegios. 


{{ Nos 
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Caps, 


 C Nos vero. | Theſe wozds being ſpoken in the politick capacity do 'ex- 
tend to the ſucceſſo2s, fo in judgment of Law the King in his politick capacicy 
dieth not, 


—_— 


C V<l ballivi noſtri.”] Jn this place the Sheriff and his Underbailiffs See the firſt part 
are intended and meant, and to this day the Dheriff uſeth this in his Returns, - br ae egg 
Infra ballivam meam, fo2 Infra comitatum, &c. cap 28. 


C Non ſeifiemus terram aliquam, vel redditum pro debito aliquo, $ee Artic. ſuper 
quamdiu catalla debitoris przſentia ſufficiunt ad debitum reddendum,”] FAartcP-12-ll-3.. 
Wy ozder of the Common Law, the King foz his debt had execution of the bo- jjaq yerverts caſe. 
dy, lands,.and gods of the debto2 : This ts an act of grace, and reftraineth the 5; Eliz. Dier 224. 
power that the King befo2e had, Walter de Chir- 

tons caſe. 24 E. 3+ 


C Redditum. } Foz the ſeveral kind of rents, ſe the firſt part of the In- Ds fun prin- 
ſitutes 3 Lit.lib.2, cap.12. whereunto pou may add, 1. Redditus afſiſus, 02 red- cipalis excuti an- 
ditus affiſe : Uulgarly rents ofMſſiſe are the certain rents of the Freeholders, 94a” pervenratur 
and ancient Copiholders, becauſe they be aſſiſed, and certain, and doth diſtinguiſh rol ee : a 4pm 
the ſame from redditus mobiles, Farm rents foz life, pears, oz at will, which are @ wy... < ny 
variable and incertain. 2. Redditus albi, White rents, blanch Farms, o2 rents, 29. 18 E x. Star. 
bulgarly and commonly called quitrents 3 they are called white rents, becauſe de quo Warranto 
they were paid in filver, to diſtinguiſh them from wo2zk-days, rent cummin, > repa hoe ace 
rent cozn, #c, Andagain theſe are called, z. Redditus nigri, black maile, that Enmier ac 
is, black rents, to diſtinguiſh them from white rents ſg Rot. clauf. 12 H. 3. Norm.cap.60. 
m. 12, Rex conceſſit hominibus de Andevor maneria de M.F.A, 8&c. Reddendo per Vide 43ELc.13. 
annum ad Scaccar Regis Lxxx li. blanc, de Antiqua ftirma. 4. Redditus reſoluti 
be rents iſſuing out of the Bannozs, 8c. to other Lozds, #c. Feodi firma, fee 
Farm, foz this kind of rent, vide infra Gloc. cap.s. 

After the Statute of 33 H.8. cap. 39. was made fo2 levying of the Kings debts 
the uſual p2oceſs to the Sheriff at this day is, Quod diligenter per ſacramentum 
proborum & legalium hominum de balliva tua, &c. inquiras quz & cujuſmodi bo- 
na & catalla, & cujus precii idem (debitor) habuit in diQa balliva tua, &c, Et ca 
omnia capias in manus noſtras, ad valentiam debiti prxdi&*, & inde fieri fac? debi- 
tum predict*, &c. Et fi forte bona & catalla przdi&? ( debitoris ) ad folutionem 
debiti prxdi? non ſufficerent, tunc non omittas propter aliquam libertatem, quin 
eam ingrediaris, & per ſacramentum prefat proborum, & legalium hominum dili- 
genter-inquiras, quas terras, & quz tenementa, & cujus annul valoris, idem (debi- 
tor) habuit, ſcu ſciſitus fuit in difta balliva tua, &c. Et ea omnia & fingula in quo- 
rumcunque manibus jam exiſtunt, extendi fac*, & in manus noſtras capias, &c. Et 
capias przdict? debitorem,ita quod habeas corpus przdi&? (debitoris) ad fatisfac' no- £1 
bis de debito predid”. See cap. 18. Glanv. 


Whereby it appeareth, that if -the Gods and Chattels of the Kings 319.043; Bron 
Debtoz be ſufficient, and ſo'can be made to appear to the Sheriff, whereupon ca.52.&.N.B 137-f- 
he may levy the Kings debt, then ought not the Sheriff to extend the Lands, Pl.Com.q4c.Pepys 
and Tenements of the Debtoz, oz of his heir, oz of any Purchaſer, oz terre- uf; ca 
Tenant, To conclude this point with the Authozity of old anv Ancienc | 


ca(e, 11.9.f0.17,18. 
Ockham. Nt | 22.40 .* pa 
Terrz & tenementa debitoris regis, ad quaſcunqz manus quocungz titulo devene- 21 E.4.21. 
xunt, poſt debitum Regis inceptum Regi tenentur, ti non aliunde ſatisfacere poſſit, Ockham, ca, quod 
vicecomes a fun- 


C Nec plegii ipſius debitoris. } ag pledges 2 ſureties ts kepthe peace, n= 
pledges foz a fine co the King upon a contempt, tc. are within this bzanch, but ca.50.fo.73.8c.76- 
otherwiſe it-is of mainperners, and this appeareth by Glanvile to be the Com- Glanvil li,10. ca-3+ 
mon Law befoze the making of this Ae, 

And the Authoz of the Pirroz ſaith, ceux ſont pleges queux pleviſher aut choſe 
que corps de home, car ceux ne {ont proprement pleges, mes ſont mainperners pur 
ceo que ils ſuppoſont pleviſhables ſont liver a ceux per baille Corps pur Corps. 

D 


2 C Ec 
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C Et ſi capitalis debitor defecerit in folutione, &c. aut reddere 


noluerit cum poſit. '] Some have thought that this bzanch hath taken away 
the next p2ecedent concerning pledges, but both do ſfand well together, foz 
reddere naluerit cum polht muſt be underſfod, when the pzincipal is- able, any 
pet his ability cannot be made to appear, being in money, treaſure, oz the like, 
o2 in debts owing to him, which he conceals, and will not reddere, fo as de non 
apparentibus, & non exiltentibns eadem eſt Lex, and in that caſe plegii de debito 
reſpondeant, and yet the fo2mer bzanch concerning pledges doth and, where the 


pledges can make it appear to the Sheriff, that he may levy the Kings debt : 
l the Statute of Articuli ſuper cartas cap.11, 


"37 vr * «Upon theſe wozds ſome have ſaid that the Writ de plegiis acquictandis is groun- 
Reg.158. 43 E.3. Ved, and ſ&ing no mention is made in this Statute of any ded, the pledges ſhall 
112. 44E.3.21. ' have that Wric without any deed, And if the pledges have any deed, covenant, 
48 E.3.28. 32E-3- 92 other aflurance foz their indemnitte, then may they take their remedy at the 
m——— 4 fats. Common Law) # but it appeareth by GlanvileFhat this was the Common Law, 
Min 22 => 150, f02 he ſaith, Soluto vero co quod debetur ab iplis plegiis, recuperare inde poterint 
6 Glanvil lib.1o. ad principalem debitorem, f1 poſtea habuerit unde eis ſatisfacere poſſit per principale 
caP-42se placitum, and ſet down the © Writ de plegiis acquietandis. | 

Sw = Note here is a Chapter omitted, viz. nullum ſcutagium, vel auxilium ponam 
Wendoy.Walſ.qo. in regno noftro nifi p commune concilium regninoſtri, which clauſe was in the 
Vide poſtea Stat. Charter, anno 17 Regis Johannis, and was omitted in the exemplification of 
de Tallagio con- this great Charter, by Ed.1. vide Cap.30. 

cedendo. 34 K. 1. 


« Briton cap. 28 © Et f1 voluerint, habeant terras, & redditus debitoris, &c. ] 


— 


C AP. IX. 


Ivitas London' habeat omnes libertates ſuas antiquas, & conſue- 
tudines ſuas. Praterea volumus, & concedimus, quod omnes 
aliz civitates burg, & villz, & Barones de quinque portubus, & om- 


nes alii portus, habeant omnes libertates, & liberas conſuetudines ſuas. 
Articuli ſuper Chartas cap.7. | 


Mirror ca.5.5.2. d This Chapter is excellently interp2eted by an ancient Authoz, who ſaith, 

Flera lib.2. cap.48. Jn pointe que demaunde; que le Citic de Londres cit ſes auncient franchiſes, & ſes 
PI.Comfol.goo. 4 .nk Cuſtomes eſt interpretable in celt maner, que les Citizens cient lour fraunchi- 
+ 9 + HHeY ſes, dont ils ſont inherit per loyal title, de dones, & confirmements des royes, & 


28. Afſiſ.24- les queux ilz ne ont forteits per nul abuſion, & que ilz cient lour franchiſes & cu- 
25 E.3.26. ſtomes, que ſont ſufferable per droit, 8 nient repugnant al Ley : Et le intepretation 
ue ;. _ que eſt dit de Londres ſoit intendudeles cinque ports, & des autres lieusz And this 
chartas IT incerpzetation agreeth with divers of our later Eoks, - 

CaP.9. 7 Res It is a maxim in Law, that a *.1an cannot claim any thing by cuſfom oz p2e- 
nient imprimee. ſcyitton againſt a Dtatute, unleſs the cuſtom, o2 p2eſcription be ſaved by ano- 
b + $4 ” $.. ther Dtatute; F02 example, They of London clatm by cuſfom, to give lands 
See the feſt of the Without licence to Po2tmain, becauſe this cultom is ſaved, and pzeſerved, not 
Iaſtir.Se&.7.31, only by this Chapter of Magna Charta, but by diders, other ©catytes, 8 fic de 
8 H.7.4-b. c#teris. D& moze in particular concerning London, in the fourth part of the In- 

| ſtitures, Cap. of the Courts of the City of London, 


CAp 


- . 


Cap.10,11. Idagna Chart, 21 


GAP. X. 


] Ullus diſtringatur ad faciendum majus-ſervitium de feodo Mi- cufumicr de 


 litis, nec de alio libero tenemento, quam inde deberur. Norm. cap. 114+ 
fol.132. b, 


That this was the ancient Law of England. appeareth by Glanvill, and alſo G1tany.1.12. c 
that the Urit of Ne injuſte vexes was not grounded upon this Act, appeareth al- Reg.fol. 4. & pee 
ſo by him, foz he ſaith, Et alia quzdam placita, veluti, ti quis conqueretur ſe Curiz Breton fol. 329. 
de Domino ſuo, quod conſuetudines, & indebita ſervitia, vel plus ſervitii exipit ab > wn l. 5. Cap. 38% 
eo, quam inde facere debeat : And ſetterh down the fozm of the Writ of Ne in- a ; ion S " 
juſtes vexes 3 Rex N. ſalutem, Prohibeo tibi ne injuſte vexes, vel vexari permitras Es 
H. de libero tenemento ſuo, quod tenet dete in tali villa, nec inde ab co exigas, aut 
exigi permittas conſuetudines vel ſervitia, que tibi inde facere non debet, &c. 

And another ancient Autho2 which waote of the ancient Laws long befoze Mirrorc. 2. 5 19 
this Statute, maketh mention of the Writ of Ne injuſte vexes, ; Kcap.g.S1. 

- Hereby it appeareth how they are deceived, that hold that this Writ is groun- x.N,s. x0. e. 

ded upon this Act, and how neceſſary the reading of ancient Authozs is, to give Pl. Com. 243. b. 
the ancient Common Law his right, as hereby it appeareth, 

- The wod# gf the Statitte be,  nullus diftringatur, therefoze if the Lozd in- p1, com 04 
croach moze Ront of the ſame nature, -by the voluntary payment of the Te- 15H. 5. 11.6.0 
nant, he ſhall not avoid this incroachment in an avowzy, but in an Aſſife,ccfſavit, 39 H.5-5-b. 22 AN. 
92 ne injulte vexes, the Tenant ſhall avoid the incroachment ; This rule holdeth 59:23 3-33: 
not in caſe of a ſucceſſoz, oz of the ilſue in tail, fo2 they ſhall avoid it in avowny, 234.773 3,54 
but ik the lervice incroached be of another nature, the Tenant ſhall avoid that 202. 18 E. 2. ibid. 
ſeiſin in an avow2y, foz majus ſervitium implieth a greater eraction of the ſame 217 20 E-3. ibid. 
nature : if the incroachment of the ſame nature be gotten by cohertion of dis ' 3": E.4.2, 
rels, there the Tenant ſhall avoid that ſeifin inan avowzy, foz nullus diſtrin- 2 x TO hy 
gatur ad faciendum majus ſervitium. But if an incroachment be made upon a 423. F.N.B.1o.h. 
Tenant in tail, oz Tenant fo? life, oz any other, who cannot maintain a Writ 

of ne injulte vexes, n02 a contra formam collationis, ' noz other remedy, he thall S** the firſt pare 
have an action upon this Statute 3 fo this Statute intendeth to relieve choſe, © "© 12% See 


which had no remedy by the Common Law, 


Ommunia placita non ſequantur Curiam noſtram, ſed teneantur Mirror cap.s. $ 2, 
in aliquo certq loco. Articuli ſuper chartas, cap.7. 


Wekoze this Statute, Common Pleas might have ben holden in the Kings 
Wench, aud all oziginal Writs recurnable tnto che ſame Bench : And becauſe 
the Court was holden Coram Rege, and followed the Kings Court, and remo- 
vable at the Kings will, the Returns were 1Ibicungue fuerimus, &c. whereupon 
many diſcontinuances enſued, and great trouble of Jurozs, charges of parties, 
and delap of Juſtice, fo2 theſe cauſes chis @:atute was made, | 

C Communia placita. J Yere it is to,be underſtod, a diviſion of Pleas, 8 
foz Placita are divided in Placita Coronz, and Communia Placita : Placita Coron# Mirror ca.r. $ 4: 
are otherwiſe, and aptly calledcriminalia, oz mortalia, and placita communia arg Scamt. Pl.cor.t,1. 
aptly called civilia: Placita Corone are divided into high Treaſon, milpzilion of V4 <a: 17+ 
Treaſon, petic Treaſon, Felony, tc, and to their accelſozies, ſo called, becauſe 
they aze contra coronam & dignitatem 3 and of theſe the Court of Common Pleas 

| cannot 


_ 


ML agna ( harta, Cap. 1; 


cannot hold plea 3 of theſe you may read at large in the third part of the Inſti- - 
tutes. Common 02 civil pleas are divided into real, perſonal and mixt. « 

Vide cap. 17+ They are not called Placita Corone, as ſome have ſaid, becauſe the King jure 
Coronz ſhall have the ſuite, and Common Pleas, becauſe they be held by com- 
mon perſons, Foz a plea of the Crown may be holden between common perſons, 
as an appeal of murder, robbery, rape, felony, mayhem, #c. and the King may 
be party to a Common Plea, as to a Quare impedit, and the like, 

Now as out of the old fields muſt come the new con, ſo our old boks do ex- 
cellently expouud, and exp2eſs this matter, as the Law is holden at this day, 

Glany.1i.z.c.z, Cherefoze Glanvill ſaith, Placitorum aliud eſt criminale, aliud civilez where Placi- 

- tum criminale, ts Placitum Corone 3 and Placitum civile, placitum commune, na- 
| med tn this Dtatute, | 

BraR, 1.3.f.101.b And BracQtor that lived when this Statute was made, ſaith, Sciendum quod 

Flera, 1.2, cap. 58+ omnium aCtionum five placitorum, (ut inde utatur xquivoce) hzc eſt prima diviſio, 
quod quzdam ſunt in rem, quzdam in perfonam, & quzdam mixtz; Item earum 
quz ſunt in perſonam, alia criminalia, & aliacivilia, ſecundum quod deſcendunt ex 
malehciis vel contraCtibus 3 Item criminalium, alia major, alia minor, alia maxima, 
ſecundum criminum quantitatem. 

Fleta, 1i.r,cap.1s, Fleta ſaith, Perſonalium injuriarum' quzdam ſunt criminales, & quadam civi- 
lesz criminalium quedam fententialiter mortem inducunt , quzdam vero mi- 
nume. 

Eritton fol, 3. &c, Britton calleth them pleas dela Corone, and Common Pleag,,and the Court 

- taketh his name of the Common Pleas, | . 
Zo treat of the juriſdictton of this Court, doth belong to another part of the 
Inſtitutes, but a wozd 02 two of the Antiquity of the Court of Common Pleas, 
which is the lock and key of the Common Law. | 

Glanv.1ib.1r, c.x, OGlanvill ſaith, Placita in ſuperioribus, 6c. ficut 8 alia quzlibet placita civilia, 

& lib. 2, cap.6. &c. ſolet autem id fieri coram Juſticiariis Domini Regis in Banco refidentibus, 8c. 
And in another place, Coram Juſtic? in Banco ſedentibus, | 

BraR. 1.3.f.155.b. _ BraQon in divers places calls the Juſtices of the Court of Common Pleas.as 

& 1098. b. Glanvill did, Juſticiarii in Banco refidentes, fo called foz that the Returns in the 
Kings Bench, are Coram Rege ubicunque fuerimus in Anglia, as hath been ſaid, 
becauſe in ancient time it was, as hath ben ſaid, removable, any followed Ye 
Kings Court. 

Artic.ſuper Cart, And therefoze all Writs returnable, Coram Juſticiariis noſtris apud Welſtm, 

CaP+5- are returnable befoze the Judges of the Common Pleas, and all Writs retur- 


: = vg —_—_ nable, Coram nobis ubicunque tunc fuerimus in Anglia, are returnable into the 


Kings Bench, 
"© "VI Britton ſpeaking of the Court of Common Pleas, faith, Ouſter cco voilloms 
que Juſtices demurgent continualment a Welim, ou ailours, ou nous voudrous ordi- 
naire a pleader Common pleas, &c. 
Fleta li. c.28.8& $4 Fleta ſaith, Habet & ( Rex ) curiam ſuam & juſticiarios ſuos reſidentes, qui re- 
| cordum habent in hiis, que coram eis fuer? placitata, & qui poteftatem habent de 
omnibus placitis, & a@ionibus realibus, perſonalibus, & mixtis, &c. 
3-7 Eqs, Its manifeſt that this Court began not after the making of this Act,as ſome 
St. 12, b Have thought, fo2 in the next Chapter, and divers others of this very gzeat 
| Charter mention is made De Juſticiariis noftris de Banco, which all men know to 
be the Jultices of the Court of Common Pleas, commonly called the Common 
barre 02 the Bench, and Do, and Stud. taith, that it is a Court created by 
Cuſtom. 
The Abbot of B. claimed conuſance of plea in Writs of Aſſiſe, #c. in the 
times of King Echeldred, and Edward the Confeſſoz, and befoze that time, time 
out of mind, and pleaded a Charter of confirmation of King H. 1. to his pzede- 


ceſſoz, and a grant, &c, ſo that the Juſtices of the one Bench, oz of the other 
ſhould not intermeddle, 


& Cc. 
D 


. If 


Cap. 11. Magna (barta, COT > "a 


It appeareth by our Eoks that the Court of Common Pleas was in the 4 E.3.49. 
Reign of H. 1. ' 39 E.3.21. 

That there was a Court of Common Pleas in anno 1 H.z. which was bes Rot. par, 1 H.3, 
foze this Act 3 Martinus de Patcſhull, was by Letters Patents conſtituted chief 
Juftice of the Court of Common Pleas in the firlt year of H.3. 

It is reſolved by all the Judges in che Erchequer Chamber, that all the 9 E.453. 
Courts, viz. the Kings Bench, the Common Place, the Exchequer, and the | 
Chancery, are the Kings Courts, and have ben time out of memozy, Iffint que 
home ne poet ſcaver que eſt plus auncient, 


C Non ſequantur curiam noſtram.”] Divers ſpecial caſes are out of 21 8.3. brief-8833 

1. The King may ſite any actton fo ommon Plea in the Kin , 
fo2 this general act doth not ertendto the King, WR Oe Cal > oa 

2, * If any man be in cuſtodia Mareſchalli of the Kings Bench, any other map 31 E 3-prer. 28. 
have an action of Debt, Covenant, oz the like perſonal action by Will in the 27 53-50 
Kings Wench, becauſe he that is in cuſtodia Mazeſchalli ought to have the pzivi- , 5 £22105 
ledge of that Court, and this Act caketh not away the piviledge of any Court, Pl. Com. 208.b. © 
becauſe if he ſhould be ſued in any other Court, he ſhould not in reſpec of his 30 Af. p-20. fimil. 
pziviledge. auſwer there, and ſo it is ofany officers, oz miniſters of that Court : 

The like Law is of the Court of Chancery, and Cſchequer, 

- 3: Any action that is Quare vi & armis, where the Ring ts to have a fine,may 
be purchaſed out of the Chancery, returuable into the Kings Bench, as ejeRi- 
one _ tris, Ne & _ fo2cible entry, _ = like. 

4: And a replevin may be removed into the Kings Bench, becauſe che King 9 8.9.10, 10 E.2, 
is to have a fine, and ſo it is in an Aﬀiſe bzought in the County Lhe the Aſhe 84. i Bf: 
Bin ns Wench is, | | | I2.Reg.F.N.B.177 

5- Albett oziginally the Kings Bencb be refrained by this Act co hold plea 14.7714 15 53: 
of any real action, #c. yet by a mean they may, As if a Writ ina real agion be * *' 
by judgment abated in the Court of Common Pleas,ifchis juvgment in a Writ 
of Erro2 be reverſed in the Kings Bench, and the Writ adjudged gov, they 
thall pzoced upon that Urit in the Rings Bench, as the Judges of the Court 
of Common Pleas ſhould have done, which they do in the default of others, foz 
neceſſity, left any party that hath right ſhould be wichont remedy, oz thac there ES 
tould be a failer of Juſtice, and therefoze Dtatuces are always fo tobe erpoun- 5 4c Mirton, 
ded, that there ſhould be no failer of Juſtice, buc rather chen chat ſhould fall ouc, NO, 
that caſe (by conſtruction) ſhould be excepted out of the Statute, whether che 
Statute be in the negative, o2 affirmative, 

6. Jn a redifſciſin, o2 the like, 


C Curia noſtra.'] Are wos collective , and not only extend to the 
Kings Bench, but inco the Court of Eſchequer. Vide Artic. ſuper Cart. cap.4. 
When judgment is given befoze the Sheriff, and the Tenant hath no gwdg, FeN.B, 190, 224: 
fc. in that County, he may have a Certiorare to remove the Recozd into the ogo, 
Kings Bench, and there have execution,fo2 that ts not Placitum. S&# moze here- 
of in the fourth part of the Inſtitutes, Cap. Df the Court of Elchequer. 


CAP. 


24 TY wk Magna (harta. Cap.12. 


CAP. XII. 


Ecognitiones de nova difſeifina, & de morte anteceſſoris, nori 
R capiantur niſi in ſuis comitat', & hoc modo 3 Nos vero fi ex- 
tra Regnum fuerimus, capital' Juſticiar' noſtri mittent Juſticiar” no- 
ſtros per unumquemque comitatum, ſemel in arin', qui cum Militibus 
eorund' com', capiant in com 1llis affiſ. przdidt'. Et ea que in ad- 
ventu ſao in illo comitat* per Juſtic* noſtr* prxdiQ”, ad ditas affifas 
capiend' miſſos, terminari non poſſunt, per eofdem terminent* alibi 
in itinere ſuo. Et ea quz per coſdem propter difficultatem aliquorum 
articulorum terminari non poſſunt, referant* ad Jufticiar' noſtros de 
banco, & ibi terminentur. 


Wefoze the making of this Dtatute,the Urits of Aſſiſe of Novel diſſeiſn,any 

Mordanc* were returnable, either coram Rege, o2 into the Court of Common 

Glanv1.13.c.3.8 Pleas, and to be taken there, and this appeareth by Glanvill, Coram me, vel 
33- F-N.B.177.f coram Juſticiariis meis. But ſince this Dtatute, theſe Urits are returnable, 
Regiſtrum, Coram Juſticiariis noſtris ad affiſas, cum in partes illas venerint 3 by fozce of theſe 
wozds, Mittent Juſticiarios noſtros per unumquemque comitat noſtrum ſemel in 


anno ,- qui cum militibus eorundem comitatuum capiant in cotnitat illis aflifas 
of 5 - 
predic”. 


Mirror c.s. 62 © Nifi in ſuis Comitatibus.*] This tended greatly to the eaſe of the 

See W.2, cap.30+ Jtr028, and foz ſaving of charges of the parties, and of time, ſo as they might 
follow their vocations, and pzoper buſineſs, and che rather, foz that the Alliſe 
of Novel diſſeiſin, was frequens & feltinum remedium tn thoſe days, and ſo was 
the aſſiſe of Mordanc? alſo : It is a great benefit to the ſubject to have julkice ad- 
minilkred unto him at home tin his own Country, 


See the fir part F02 an aſſiſe of Novel diſſciſin, and aſſiſe of Mordanc” ſe the firit part of the 
of the Inſtitures, Inſtitutes, | 


SeR.234. , . . a+ 10 
Bra&..4.fol.164- And where Bracon ſaith, Succurritur ei, ( 1 diſſeiſito) per recognitionem aſſiſz 


novz difſeiſine multis vigiliis excogitatam, & inventam recuperande poſſeſſionis 

gratia, quam difſeifitus.injuſte amiſit, & fine judicio, ut per fummariam cognitio- 

nem abſ{que magna juris ſlemnicate quaſi per compendium, negotium terminetur. 

9g the Cuſtumier de Normand?, ( compoſed, as hath been ſaid, in 14 H.3. ) Sec. 

91.& 93. of the Aﬀſiſe of Novel diſſciſm, which being invented and framed in 

See the Preface of England, as Bracton and others have teſtified, mult of neceſlity be tranſpoztey 
ata part of the into Normandy. 

aig 15ut where we yield to Bracon, that the Aſſiſe of Novel difſeifin was fo in- 

Glany. 1.13, c.3.8 Vented, ſo he muſt yield to us, that it was a very ancient invention, foz Glanvill 

33- Cuſtumier de maketh mention thereof, andof the Aſſiſe of Mordaunc”, as hath been ſaid, and by 

Norm. ubi ſupra. the Mirror alſo the antiquity of Afſiſe De novel diffcifin doth appear, who ſaith, 


ite "ag that this Writ of Alſiſe of Novel diſſeiſin, was o2pained in the time of Ranulph 


de Glanvill. 

But the caſe of 26 Aſſiſe befoze touched, doth p2ove that the Writs of Aſiſe 
are of far greater antiquity, foz there it appeareth that in an Aſſiſe of Novel 
diſſeiſin, clatmed to have Conuſans of Plea, and Writs of Aſliſe, and other ozi- 
ginal Writs out of the Kings Courts by. p2eſcription time out of mind of man, 
in the times of S.Edmond,and S. Edward the Confeſſoz, ings ofthis Realm,be- 
koze the Conqueſt, and ſhewed divers allowances thereof : but true it is, as the 
ancient Authozs affirm,that a new fozm of Writs of Aſſiſe,foz the moze you 

rxecoverp 


Cap. 2, Magna Charta. 25 


ths. 


” — 


recovery of poſſeſſion, which were called Feſtina remedia was invented in Eng- 
hand fitice the Conqueſt, and were called Brevia de ailifa novz difſeifine; whic 

Writs lo altered continne ſo until this day, and accozding to the alteration is 

cited in the Cuſtumier, cap 93.fol.107.b. 

If an Aſſiſe be taken in proprio comitatu, and the tenant plead, and after the 24 £3.25. 
Alliſe ts diſcontinued by the non venu of the Julkices;this Act extends co the Afſ- 2 E-3-23-1. 
ſiſe, but not to areattachment thereupon, fo2 that the Aſſiſe was firſt arraigned * <4-7+ 
and examined in the p2oper County, neither doth chis Ac extend'to a Writ of 
attatnt, bought upon the verdict of the recognito2s of the Aſſiſe : And herewtth 5 E.3-55,55. 
agrethBritcon, who ſaith, Et tout conteine la grand Chre des franchiſes, que af- pong ry et . 
cuns aſliſes ſoient priſes in Counties, pur ceo ne intent nul que certifications, & at- ay "gy dn 
taints auter foitz eſtre pledes, &e. | | 

And Bractor faith, Et fi ad hoc ſe habeat communis libertas, quod affiſe extra BraRon lib.g. fol, 
comitatum capi non debeant, non ſequitur quod propter hoc remaneant juratz in 9 
corn capiendz 3 aliud enim habet privilegium atliſa, & aliud jurata. 

An Allſiſe is bzouxht in the Kings Bench, then being in the County of Suff. 5 E.3.55,56. 
(ap it may be, as hath bn ſaid) of landslying in that County, the tenant plead 29 E-3-all-84. 
in bar, the plaintiff reply and pzay the Aſliſe, the Kings Bench is removen to 
Weltm. and there the pl pzayed the Alliſe, this @tatute is, that the Aſſiſe ſhall 
not be taken but in the County, and now the Kitigs Bench ts fn another Coun- 
ty, and the oziginal cannot go out of this plare, foz when a Reco2d is once in 
this Court, here it mult remain, wherefoze by the advice of all the Judges, the 
Alliſe was awarded at large, quia nihil dicit, atid a -Niſfi prius granted in the 
Toutity of Suff. that there might = Alliſe be taken. A caſe wozthy of obſerva- 
tion, how by this expoſition both the parties ſute was pzeſerved, and the pur- 
vien of this Dtatute obſerved, | 

Pet in ſdme caſe notwithſtanding this negative Statute, the Aſſiſe ſhould ; x,,, anice 292 
not have been taken in his p2oper County, Aud therefoze if a man be diſſeiſed of x13 E.3. Juricd. 23. 
a Commote oz Lo2dſhip Parcher in Wales, holden of the King in Capite, ag Rot. Parlitam. de 
foz example of Gowre, the Writ of Alliſe houlv have been directed to the She- 7 OW 
riff of Gloc. within the Realm of England, an albeit the land of Gowre was 3 E,z.cap.s. 
out of the power of the Sheriff of Gloc. being out of his County, within the 
dominion of Wales, and this Statute ſaith that the Aſſiſe ſhall not be taken but 
tn his pzoper County, yet was the Aſſiſe taken in the County of Gloc. and 
Judgment thereupon given and affirmed in a Writ of Trro2 : and the reaſon is 
notable, foz the Lozd Marcher though he had jura Regalia, pet could he not do 
Juſffice in his own caſe,and if he ſhould not have remedy in this caſe by the Kings 
Writ out of the Chancery in England, he ſhould have tight and no remedy by 
Law given foz the wzong done unto him, which the Law will not ſuffer, and 
therefo2e this caſe of neceſſity is by confkructon ercepted out of the Statute; 

And it was well ſaid inan old bwk, Quamvis prohibetur quod communia placita 20 H. z.tir. brey. 
non ſequantur curiam noſtram, non ſequitur propter hoc, quin aliqua placita ſingu- 881 
laria ſequantur Dominum Regem, and the like in this negative Dtatute. 

Pereby it appeareth (that J may obſerve it once foz all) chat the beſt Expoſt- 
£029 of this and all other Dtatutes, are ottr boks and uſe oz experience, 

Poze ſhall ve ſaid hereof in the Expoſition of the ®tacute of W.2. 


C De morte anteceſloris. ]} © the fir part of the Inſtitutes, Se&:234. 
Cuſtumier de Norm.cap.g8.fol.115. 


C Nos vero fi extra Regnum fuerimus, Capitales Juſticiarii noſtri.] 
Zhis Capitalis Juticiarius (when the King is extra Regnum, out of the Realm) 
is well deſcribed by Ockham, Rege extra Regnum agente, bria dirigebantur ſub 
nomine prelidentis Juſtitiarii & teſtimonio ejuſdem. This is he that is conſtitu- Rot. Parliament 
cedby Letters Patents when the King is out of the Kingdom, co be cuſtos ſive 235-3: v.11, 
gardianus Regni, keeper of the Kingdom, and locum tenens Regis, and fo2 his ? prog =, 


tithe {8 Prortx, ſuch as was Edward Duke of Cornewall 13 E. 3. Lionel Duke of 2; E.3. fol,27: 
| CE Clarence 


eMagna ( harta. Cap.1 2s 


Clarence 21 E. 3. Andthe telie to all oziginal Writs were teſic Lipnello filio no- 
ſtro chariflimo'cultode Angliz &c. John Duke of Bedford 5 H. 5. Richard Duke 
of Warwick 3 E.4. and many others, befoze whom as kepers of the Kingdom, 
Parliaments have been holden,and as hath been ſaid, the cefte of oziginal Writs 
are under the name of the Keeper, which no officer can do, when the King is 
within the Realm. Jn 8 H.5. a great queſtion aroſe whether if theKings Lieu- 
- renant, 02 Keeper of his Kingdom under his teſte, doth ſummon a Parliament, 
the King being; beyond Dea, and in the mean time the King return into En- 
gland, whether the Parliament ſo ſummoned might pzoceed: it was doubted 
3 H.c.cap.1. that in przſentia majoris ceſſaret poteſtas minoris, and thefoze it was enacted that 
| the Parliament ſhould p2oceed, and not be diſſolved by the Kings return. Now 
that this Dtatute is tobe intended of ſuch a Lieutenant o2 Keeper. of the King- 
dom, it is p2oved by this Act it ſelf, Capitales Juſtitiarii noſiri mittent Juſtitiarios 
noſtros, that is, they ſhall name and ſend Juſtices by authozity under the great 
Heal under their own telte,which none can do but the King himſelf if he be pze- 
ſent, 02 his Lieutenant, o2the keeper oz guardian of his Kingdom, if he be, as 
this Act ſpeaketh, extra Regnum: andthis Expoſition is made ex verbis & viſ- 
ceribus Acus. Wut then it is demanded, whether this locum tenens Regis, ſeu 
cuſtos Reghi, was called capitalis Juſtitiarius befoze the making of this Act, and 
this very name you ſhall read in Glanvile, who ſaith, Preterea ſciendum, quod 
ſecundum conſuetudines Regni, nemo tenetur reſpondere in Curia Domini ſui de 
aliquo libero tenemento ſuo fine prxcepto domint Regs, vel cjus Capitalis Juſtitia- 
rii, where Capitalis Juſtitiarius is taken foy Cuſtos Regni. 
Glanvillib.12. At is to be obſerved, that befoze the Reign of King Ed. 1., the Kings: Chief 
CaP.25s Juſtice was ſometime called ſummus Juſtitiarius, ſometime prefidens Juſtitiarius, 
_ W- ſometimes Capitalis Juſtitiarius. Jn anno primo E.1. his Chief Juftice was 
you may op” "0" . 
read more in the Called Capitalis Juſtitiarius ad placita coram Rege tenenda, and ſoever ſince ; and 


4 part of the In- this Chief Juſtice is created by Writ, and all the reſt of che Juftices of either 


ſtirut. cap. of the 43 
Court of Kings Lench, by Letters Patents 


Bench, In Glanviles time, and befoze, the Kings Juſtices were called Juſticiz, the 
Glanvil.lib.2.c.6, returns of UWrits being coram Juſticiis meis, ſo as the Kings Juſtices were anti- 
Hovend.fol.413- ently called Juſticiz, fo2 that they ought not to be only Juſti in the concrete,but 
ipſa Juſticia in theabſiradt. Dince that time, as by this great Charter in many 
places it appeareth, they are called Juſticiarji a Juſticia. The honourable manner 
Forteſcue cap. $1. Pf the creation of theſe Juſtices you may read in Forteſcue. 


12 8.4.20. 29 AM, (| Alibi in Itinere ſuo. ] This is taken largely and beneficially, fo2 they 
pF _ 5-90 mapnot only make adjoznment befoze the ſame Juſtices in their Circuit, but 
4 Ge SY alſo to Weſtm. oz to Serjeants-Inn, o2 any other place out of their Circuit, by 
b Regula. the Cquity of this Dtatute, and accozding as it had been always uſed $ Foz con- 
c 48 E.3-7-. 47 All. ſtant allowance in many caſes doth make Law, 

I: 39 eſs Gy — «The Scatute ſpeaking only of an adjoznment in Alliſe of novel difſeiſin,&c, 
pry Gta and yet a Certificate of an Aſliſe is within this Statute. 

* q H.6.9. b Sed rerum progreſſus oftendunt multa, quz initio previderi non poſſunt. 


3E.3.16.8 Aſl.15 c Time found out, that becauſe the Juftices of Aſſiſe came not but once in 
Is 26 _ the year, and that any adjoznment could not have been made by this Ac,unleſs 
MEL io, the Jurozs had given a verdict, foz this Act faith, propter difticultatem aliquorum 
20E 3a,123- Aarticulorum, and not upon demurrer, doubtful plea, Eſtoppel, 8c. * o2 fo2.p2e- 
22 E.3.5. 29a\l.7- ſervation of the Kings Peace, and no p2oviſion was made by this Act, if the tex 
34 all-3: 43 all.l» jn the Aſſiſe of Mordaunc. had made a fozrain voucher, oz plead a fozrain plea : 
4 "#2 all theſe are holpen by the @tatute of W. 2. cap. 30. as ſhall appear when we 
come thereunto, 


CAP, 


Cap.13,14- IMagna (harta. Wo 27 


CAP. XIIL 


A Slſiſede ultimaprzſentatione ſemper capiantur coram Juſticiariis 
de banco, & 1b1 terminentur. 


- 


It appeareth by Glanvil, that befoze this Statute the Writ of Darrein pre- Glanvil.lib.13; 
ſentment was retoznable coram me vel Juſtic. meis, And the reaſon of this Act = By 19. iN 
was foz expedition, fo2 doubt of the laps. v5 ——_ 

Wp the @tatute of W.2. it is pzovided, that Juffices of Niſi prius may give Britton cap.g0. 
Judgment in an Alliſe of Darrein preſentment , and Quare Impedit; fol.222, a 

eta I1b.g.C.II. 

Regiſt.fol.30. 

| | F.N.B.fol.30. 

" W.2.Cap-30- 
5 Mar.Dief 135 
9 Eliz, Dier 260» 


CAP. XIV. 


Iber homo non amercietur pro parvo deli&o, niſi ſecundum mo- 
dum illius deliti, & pro magno delifo ſecundum magnitu- 

em delicti, falvo fibi contenemento ſuo : & Mercator eodem 
modo, fſalya merchandiſa ſua, & villanus alterius quam noſter, eo- 
dem modo amercietur : ſalvo wainagio ſuo, fi inciderit in miſe- 
ricordiam noſtram.. Et nulla przdiftarum miſericordiarum ponatur; 
nifi per ſacramentum proborum & legalinm hominum de vicineto. 
Comites & Barones non amercientur, nift per pares ſuos, & non 
nift ſecundum modum delifti, Nulla- Ecclefiaſtica perſona amer- 
cietur ſecundum quantitatem beneficii fui Ecclefiaſtict, fed ſe- 


cundum Jaicum tenementum ſuum, & ſecundum quantitatem de- 
Iii, 


C Liber homo. ] A fr& man hath here a ſpecial underftauding, and is 
taken foz him, quitenet libere, fo2 a free-holder, as it is taken in the venire fac. 
where duodecim liberos, &c. homines are taken foz freeholders, aud this appear- 
eth by this Act which ſaith, ſalvo contenemento ſuo, whereof moe ſhall be ſaid 
in this Chapter, The wo2ds of this Act being; liber homo, tt extendeth as well 
to ſole Cozpozations, as Eiſhops, #c. as to lay men, but not to Co2pozations 
aggretxate of many, as Wayoz andCommonalty,and the like,foz they cannot be 


Vide W.1.cap.6. 
comp2ehended under theſe wozds liber homo, &c. | 


C Amercietur. ] This Ac extends to Amerciaments , and ot to. w.,r.cap.1g. 
Fines impoſed by-any Court of Juffice : what Amerciaments be, and where- 11H 4.5. 
of this wozd Amerciament cometh, ſ& the 8 bok of my Reports, ſe alfo £19-8-fol.35,40+ . 
there, that this Statute is in ſome caſes of Amerciaments, to be intended of ©*<y{lics caſe. 
p2ivate men, and not of Amerciaments of Dfficers, oz Pinilters of Juſtice, any. 1.9. ca.tr; 
lo as liber homo ts not tntended of Officers, oz Miniſters of Juſtice, And Fleta li. 2.c.60. 
how, and in what caſes the afferement ſhall be, pou ſhall alſo read there, toge- 20 E-2- a8ion ſur 
ther alſo with the ancient Authozs, and many other Kuthozitics of Law, con- © Sor #4 ” 
cerning theſe matters. TT ROFE. 
It appeareth by Glanvile that this Act was made in affirmance of the common 
Law, as hereafcer ſhall appear, but yet the wy. de moderata miſericordia, 
| 2 is 


Magna ( harta. Cap. I4. 


is grounded upon this Statute, fo? it reciteth the Dtatute and giveth remedy 
to the party that is exceſſively amercied, 


C Salvo contenemento ſao. ] -Firſt foy the wow, you ſhall read it in 
Glanyil, ubi ſup. Glanvile, Eſt autem miſericordia Domini Regis, qua quis per juramentum legalium 
hominum de vicineto catenus amerciandus efi, ne quid de ſuo honorabili contege- 
mento amittet.' 
BraRon lib.z, fol. And Bratton. Salvo contenemento ſuo. 
Fleta, continentia. | | £ 
2: F02 the ſigcnification, Cotitenement ſignifieth his countenance, which he 
yg hath, together with, and by reaſon of his free-hold, and therefoze is called con- 
x E.3.cap.4. tenement, oz continence, and in this ſenſe doth the Dtatute of 1 E.z.and old Nat. 
—_— 1:1, Brev.ule it, where tountenance is uſed fo2 contenement $ the Armoz of a Sol- 
ot, detltdlet**  'vier is his countenance, the boks of a Schoi!er his countenance, and the like, 


116, 
Flera lib.1.c-43. . 
W.1.cap.6. 


C Et Mercator eodem modo falva merciondiia fra. ] Foz Trave 
and Traflique is the livelihod of a Merchant, any the life cf the Commoti- 
wealth, wherein the King and every ſubject hath intercit, for the Ferchant is 
the god JEailiffe of the Realm to expo2t and vent che native commodicies of 


the Realm,and to impozt and bring in the neceſſary comncodities fo2 the defence 
and benefit of the Realm, 


C Et villanus alterius quam noſter eodem modo amercietur falvo 


See the firſt part wainagio ſao. 3 ' "=p | , nd 
o& the Velliies, 3 Vere Villanus is taken foz one that is a bond-man, nativus 


Se&-172.189, de ſanguine 02 ſervus, | 
A Uillein is free to ſue, audto be ſued,by and againſt all men.ſaving hisLozy, 


C Salvo wainagio ſuo. ] Wainagium, is the contenement oz countenance 
of the Uillein,and cometh of the Saxon wozd Wagna, which lignifieth a Cart oz 

Waine, wherewith he was to do Uilletn ſervice, as to carry the vung of the 

po ey = part. 102d out of the ſcite of the Mannoz unto the Lozds land, and caſting ic upon 
Sc.192 © the ſame, and the like, and it was great reaſon to ſave his wainage, fo2 other- 
wiſe the miſerable creature was to carry it on his back 3 it is ſaid here Waina- 

gio ſuo, but pet the Lozd may take it at his pleaſure, 

3Euc hereby it appeareth,that albeit the Law of England is a Law of mercy, yet 

is it a Law which is now turned into a ſhadow, fo2 where by the wiſdom of the 

Law, theſe amerciaments were inſtituted to deter both demandants and plain- 

tiffs from unjulk ſuits, and tenants and defendants from unjuſt defences, which 
was the cauſe in ancient times of fewer ſuits, but now we have but a ſhadow of 


Cicero. it, Habemus quidem ſenatuſ-conſultum, ſed in tabulis reconditum, & tanquam gla- 
dium in vagina repoſitum, | | 


C Comites & Barones non amercientur nifi per pares, &c. ] 
Mirror cap.1. Although this Statute be in the negative, yet long uſage hath pzevailed againit 
Se&.3. it, fo2 the amerciament of the Nobility is reduced to a certainty, iz. a Duke 
"Mp 101, an Carl 51. a Eiſhop who hath a Earony 51. &c. in the Mirror it is ſaid 

»:2+ that the amerciament of an Earl was an C1. and of a Waron an C marks. 


—_— dicted only 5 1. nd ; 

Smt pt.cor.fol _ If a Noble man and a common perſon ſoin in an Action, and become non- 
25b. ſute, they ſhall be ſeverally amercied 2 viz. the Noble man at Cs. and the Com- 
Mirror ubi ſup. mon perlon accozding to the Dtatute, therefoze when a Nobleman is plaintiff, 


@ 34 fol.17.-b. it is policy rather to diſcontinue the Action, then co be non-ſuit, 


\ C Per Pares.] Wyhis Pers, that is, by his equals, 


mngmurmm—_—_g 


Cap.rs. x Magna (harta ts 29 


a _ | 


* The ceneral diviſion of perſons by the Law of England, is ether one that is 
noble, and in reſpec of.his nobility of the Lo2ds houſe of Parliameiit, oz one of 
the Commois of che Realm, and in reſpec chereof, of the honſe of Commons 0 Ha 
fn Parliament+ and as there be divers degrees of Nobility, as Dukes; Par-  ___ 
queſſes, Earls, Uiſcounts and Barons, and yet all of them are compzehetides WE 
within this wozd, Parcs, ſo of the Commons of the Realm, there be Knights, 

Eſquires, Gentlemen, Citizens, Yeomen and Eurgeſſes of ſeveral degrees, 

and yet all of them of the Commons of the Realm, and as every ofthe Nobles 

is one a Peer to anothe2, though he be of a ſeveral degre, ſo is it of the Com- 

mons3 and as it hath been ſaid of Ben, ſo doth it hold of Noble Women, ci- 

ther by birth, oz by mariage, bit ſee hereof Cap.29. 

BraQon ſaith, Comites vero vel Barones, non ſunt amerciandi, niſi per Pares Brad. 1.3.f, r16.b. 

. faos, & ſecundum modum delicti, & hoc per Barones de Scaccario, .vel coram ipſo 94-4 —__ Fleta 
Rege. Nulla Ecclelaſtica perſona amercietur ſecundum quantitatem beheticii ſui Vide - --qaſe 
Eccleſiaſtici, ſed ſecundum Laicum tenent ſuum. MN ; 


Britton c,2, f.35, 


Scaccarii parte: I, 
8 | _ or +.7.1:--. 5,5, © Cp Of Ancient 
C Eccleſiaſtica perſona. ] Fox Eccleſiaſtical perſons, and their diver- *7* the Barons 


ities, and degrees, ſ& the firſt part of the Jnſticuces, ubi ſup. =o y oomomg ye! 


> h "> £70 NOTE WRT. | Peers of the 
C Beneficium. ] WBenefice, Beneficium is a large wozd, and is taken fo2 Realm. 


any Ecclefiaſtical pzomotion oz Spiritual living whatſoever . hong 
; Here appearetha pziviledge of che Church, that if an Eccleſtaſtical perſon be $ca.123, 
amercied (though amerciaments belong to the King) yet he ſhall not be amerci- ; 

ed in reſpect of his Eccleſiaſfical pz omotion, oz benefice, but in reſpect of his lay 

fe, aad accozding to the quantity of his fault, which is to be affered : and Bra- Bra&.l.3, f.116. 
Qon ſetteth down the oath of the afterers of amerciaments, & ad hoc fideliter Fleta l.s, cap.43, 
faciend* athdabunt amerciatores, quod neminem gravabunt per odium, nec alicui 

deferent propter amorem, & quod celabunt ca que audierunt, 


CAP. XV. 


N, T Ulla villa, nec liber homo diſtringatur facere pontes, aut riparias, 
nift qui ab antiquo, & de jure facere confueverunt tempore 
Henrici Regis avi noſtri, 


Pere it is to be obſerved, that in the Reign of King John, and of his elder 
bzother King Richard, which were troubleſome and irregular times, divers op- 
p2eſſions.eractions and tnjuries,were.incroached upon the Subject tu theſe Kings 
names, foz making of Eulwarks, Foztreſſes, Bzidges and Banks, contrary to 
Law and right. | 

2ut the Reign of King H. 2. is commended fo2 thzee things, firff, that his 
P2tivy Counſel were wiſe, and expert in the Laws of the Kealm. Secondly, 
that he was a great defender, and maintainer of the rights of his Crown, and of 
the Laws of his Realm, Zhirdly, that he had learned and upzight Judges, who 
executed Juſfice accozding to his Laws, @Therefoze foy his great and never dp- Scecap. 35.37. 
ing honour, this and many other Acts made in the Reign of H. 3. do refer to his = chart. de Fo- 
Reign, that matters ſhould be put in ure, as they were of right accuſtomedin p00 phil 12, 
his time, ſo as this Chapter is a declaration of the Common Law, andſoin the 13 k.2.c 5. 48.4. 
Reigns of H.4. andH. 5. the Parliaments refer to the Reign of King E.1. who cap.2. 3 H.s. c.8. 
was a Pzince of great foztitudve, wiſdom and juſtice, 

- And divers S:acuces refer to King Edw.3, who was a noble, wiſe, and warz 27 H.6. cap.2, 
1ike King, in whoſe Reign, the Laws did pzincipally flouriſh, | 
C Riparia, 


: Magna (harta. Cap.16,19, 


C KRiparia. ] Js here taken foz Ripa, which is extrema & eminentior terre 
| ora, quam fluvius utringe alluit, © HENS: 1 
4H.8.c.i. 2&3 Wut the makin of bulwarks, foxtreſſes, and other things of like kind, were 
Phil, & Mar. 3: gt pzohibited by this Act, betauſe they could not be ereced, but eicher by the 
Phil.r, King himſef, oz by Act of Parliament; 


CAP. XVI. 


\, [ Ullz ripariz defendantiir de cztero, nifi illz que fuerunt in 
1 VN defenſo tempore Henrici Regis avi noſtri, & per cadem loca, 
& coſdem terminos, ficut efle conſueverunt tempore fuo, 


That is, that no owner of the Banks of Rivers ſhall ſo app2op2iate; oz k@p 
the Rivers ſeveral to him, to defend oz bar others, either to have paſlage, oz fiſh 
there, otherwiſe, then they were uſed in the Raign of King H.2: | 

Mirror cap.s. $2, This Dtatute, faith the Mirror, is out of uſe, Car pluſors rivers ſont ore ap- 
propries 6 engarnies, & miſe in defence, que ſoilount eftre commons a pilher 6c 
uſer en temps le Roy Henry 2. 


CAP. XVIL 


Ullus Vicecomties, Conſtabularius, Coronator, vel alii balivi no- 
ſtri teneant placita Coronz noſtrz. 


hy Due of the miſchiefs befoze this Statute was, That none of them here na- 


med, could command the Biſhop of the Dioceſs to give the delinquent his Cler- 
Bra. 1.3. fol.r06. Ky, Where he ought to have it, foz as Bracton ſaith, Nullus alius, preter Regem, 
nay oe f.248. poilit Epiſcopo demandare, &c. And therewith agreth our other old, and later 
4 £355.40 £22 Þoks, that the Biſhop is not to attend upon any inferioy Court, noz that any 
1484-27. 15E.z, nferio2 Court can wzite unto, oz command the Biſhop, but the King, (that is) 
conuſans 41. the Kings great Courts of Recozd, and ſuch, as ſince that time have authozity 
14 H.7.26. by Act of Parliament, | | 
areal7, 7935 Another cauſe was, that the life of man, which of all things in this wozld, 
Paſch. 20 E, x I the moſt p2ecious, ought to be tried befoze Judges of learning, and expert- 
Coram Rege Kanc, ence in the Laws of che Realm : Foz ignorantia Judicis eſt ſxpenumero cala- 
The Mayor and rnjtas innocentis. Et cum ex quo Magna Charta de libertatibus Angliz alias cony 
prayed _- =” ceſla, ( quam quidem chartam Dominus Rex in Parliamento ſuo apud Weſtm. an. 
Perlman: ; Regni (ut 28. ad requiſitionem omnium Przlatorum, Comitum, Baronum, & com- 
: munitatis totius Regni, de novo conceſſit, renovavit, 8 confirmavit) placita corone 
ip: Domino Regi ſpecialiter reſervantur, per quod nullus de Regno hujuſmodi pla- 
Cita tenere potelt, ſeu habere, ſine ſpeciali conceſſione, poſt contirmationem charte 
predicts fat. Jn the ſame year, andterm, Coram Rege, a complaint by the 
Abbot of Feverſham, both caſes adjudged in the Kings Bench, whereunto they 
were referred by the Parliament, D& Michael 17 Edw. 1. in Banco Rotulo. 33. 
Southampton, 
The Clapter of Magna Charta here intended, and in both the ſaid Recozds 


erp2eſſed, 


Cap.17. = eNMagna (harta. Wer ane 31 


exp2eſſed, is this 17 Chap, of Magna Carta now in hand, By theſe Recozds two 
things are to be obſerved, 1. That this is. a general Law, by:reaſon -of' theſe 

wods, Vel alii balivinoſtri, under which wozds are:compzehended all Judges oz 

Juſtices ofany Courts of Juſtice, 2. Albtit it be p2ovided bythe ninth Chapter 

of Magna Charta, Quod Barones de quinque portubus, & omnes alii portus habeant 6 

omnes libertates, & liberas conſuetudines ſuas 3 That theſe Keneral wozds muſt Sce Paſch. 33 Er. 
be uiderſtod of ſuch liberties and cuſtoms only, as are-not afterwards inthe rr Ss gzoR 
fame Charter by erpzeſs wo2zds taken away, and reſumed/to the Crown. And 7j,cmouths caſe. 
therefoze if the Mayoz and Warons of the Cinque Po2ts had power befoze this Northumberl. 
Act to hold pleas of the Crown, yet by this'Act of the:ſeventeenth Chapter, 

thep are abzogated, and reſumed: a notable and a leading judgment. . Both 

theſe Recozds being within two years after the confirmation of King E. 1. of 

Magna Charta, are wo2thy to be read and obſerved, 


C Vicecomes. ] © for his name, office, and antiquity in the firft part of 5] wh Inflirures . 
the Inſicutes, Se&,234. | e&. 234-249. 


{ Conſtabularius. '] Js.here taken fo2 Caſticllanus; 3 Caficllein, oy Con- Mirror cap.s. $ 2. 
ſtable of a Caſtle, fo ſo doth the Mirror interpyet it, And Caſicllanus eft qui cu- Paton: 5: 
ſtodit caſtellum, aut eſt Dominus caſtelli 3 And'ſo doth Bratton; Debet, 8&c. often- Viae Tapcad. ”” 
dere caſtellano, ficut conftabularioturris, &&, And therewith agreth Fleta, Item Flera lib.2.cap.43; 
nullz priſz capiantur de aliquo per aliquem conftabularium, caftellanum, preter- 


quam de villa, in qua ſitum eſt caſtrum. | 


And the Statute of W.1. agreth herewith, Des priſes, des conſtables, ou caſtel- W-1. cap.7. & 3r: , 
leins, faits des autres, &c. 3: $133 326 | | 
And Caſiellani were men in thoſe days of atcount,and authozity, and foz pleas 
of the Crown, ec. had the like authozity within their pzecings, as the Sheriff. 
had within his Lailtwick befoze this Act, and they commonly ſealed ( which J 
have ofcen ſeen in many, and have cauſe to know, that ſome of the ancient fa- 
mily of de Sperham in Norff. did) with their poztrature on horſeback, 

Now fo2 the number of Caſtles, in ancient time within this Realm, Certum 
eſt Regis Henrici ſecundi temporibus Caſtella 1115. in Anglia extitiſſe, | 

And it is to be obſerved, That regularly every Caſtle containech a Mannoz : See the firſt part 
ſo as every Conſtable of a Caſtle, is Conſtable of a Pannoz, and by the name 2f*belafiirures, | 
- -p _ the Pannoz ſhall paſs, and by. the name of the Mannoz the Caſtle wel ; 

all paſs. ; | 

Foz this wozd, Conſtabularius, his office, and antiquity, ſ& the firſt part of Lamb. leg. Ed.c.25 

the Inſtitutes, Se&.379. 'y ens w_” 3 ; Brad. 1.3, fol. 154 


And albeit the franchiſesof Infangthiefe, and Cutfangthiefe, tobe heard and per, 45; 6 - 
determined within Court Barons belonging to Mannozs, were within the ſaid Hovend. parte po- 
miſchief, pet we find, but not without great inconvenience, that the ſame ſtcrior. t. 345. 
had ſome continuance after this Act, But either by this Act, oz per deſuetu- Mat Far. Anno 


dinem, foz inconvenience, thele franchiſes within Bannozs are antiquated and p73; $4.73 - 
cone, 2 


Rot. 11, 2 R.3.10» 


C Coronator. 7] His name is derived 3 Corona, ſo called, becauſe he is 
an Dfticer of the Crown, and hath Conuſance of ſome pleas, which are called 
Placita corone, = 5 hh NS 
Foz his antiquity, ſ& the Mirror, who ( treating of Articles eſtabliſhed by Mirror cap.r. $ 3: 
the ancient Kings, Alfred, 8&c. ) ſaith, Auxi ordains fuer Coronours in cheſcun 
County, & Viſcounts a garder le peace, quant les Countees ſoy demiſterent del 
gard, &. Bayliffes in lieu de centeners, (_that is) Cozoners in every Connty, 
aud Dheriffs were ozdained to kep the peace, when-the:Earls diſmiſt chem- 
xg of the cuſfody of the Counties, and Wailiffs-in place of Yundze- 
V9, 
' Foz his dignity and authozity, Britton ſaith in the perſon of the King, Pur ric. cap. 4. fol.3. 
ceo que nous volons, que Coroners ſont in cheſcun County: principals gardens de Stam.PI. Cor.48.c» 
notre 


22 LS &NAagna (barta. Cap. 18+ 


noſire peace, a porter Record des pleas de noſtre Corone, & de lour views, & abju- 
rations, & de utlagaries, volons que ilz ſont eflieus ſolonque ceo, que eſt contein in 
nous Statutes de lour election, 8&c. h 


Rot. breviam. _ Anda Common Merchant being choſen a Co2oner, was removed, foz that he 
$ E.3. nu. 38. Re- was Communis Mercator. 


giſtr. 177, W. 1. * Gp the ancient Law, he ought to be a Knight, honeft, loyal, and ſage, Ec 
yo A ik qui melius ſciat, & poſh officio illi intendere. Fo2 this was the policy of pzndent 
qe antiquity, tbat Officers did ever give a grace to the place, and not the place ons 
{y to grace the Dicer, | 
Vide poſteac. 35 Wut what authozity hav the Sheriff in pleas of the Crown befoze this Sta- 
Glanv. 1.1. c.2. & tyte » This appeareth by Glanvill, that the Sheriff in the Tourn, ( foz that is 
]. ” we ono to be intended) held plea of theft, fox he ſaith ; Excipitur crimen furti, quod ad 
32 eſe ett Vicecomitem pertinet, & in Comitatibus placitatur z ut he may enquire of all 
felonies by the Common Law, except the death of man, | 
Mirror cap.r. And what authozity had the Cozoner 2 The ſame autthozicy he now hath, in ' 
$Coroners & c:$. caſe when any man come to violent, oz untimely death, ſuper viſum corporis,&c. 
$2. BraRon lib.3. Abſurations, and out-lawiie, #c. appeals of deaths by bill, #c. This authozity 
Cds xx "7, of the Cozoner, viz. the Cozoner ſolely to take an indictment, ſuper viſum cor- 
; on "a '- poris3 and to take an appeal, and to enter the appeal, and the Count remain- 
22 Aſl.97, 58, &c, £th to this day, But he can p2ocev no further, either upon the indictment, oz 
gH7 c.3- Stavf. appeal, but to deliver them over to. the Juſkices, And this is ſaved to them by 
1.c0.64-116,117- the Statute of W. 1. cap. 10. And this appeareth by all our oly Boks, ok 
caſes, and continual experience, | 
And foz the further authozity of the Cozoner in caſe of high Treaſon, ſ& 
19 H6, fol.4q79. the Wok of 19 H.6. fol.q7. and conſider well thereof, 
wang 3-1E.3. Put the authozity of the Sheriff co hear and determine thefc, o2 other fels- 
m —_ O nies by the Common Law, ( except the death of man) in the Tourn, is wholly 
cap.4. taken away by this Statute, howbeic his power to take indictments of felo- 


nies, and other miſ-veeds within his juriſdiction, 1s not taken away by this 


- 


—_ TS 


CAP. XVII 


I quis tenens de nobis laicum feodum moritur, & Vic", vel Bali- 
vus noſter oftendat literas noſtras patentes de ſummonitione 
[ noſtra 7} de debito, quod defuncus nobis debuit : liceat Vic', vel 
balivo noſtro attachiar', & imbreviare omnia bona & catalla de- 
fan&t inventa 1n laico feodo ad valentiam ipſius debiti, per vifum & 
teſtimonium legalium hominum, ita tamen quod nihil inde amovea- 
' tur, donec utivat nobis debit', quod clarum fuerit, & refidaum 
relinquatur executoribus ad faciendum teftamentum defun&'. Et 
{fi nihil nobis debeatur ab ipſo , omnia catalla cedant defunG@' : 
Salvis uxori ejus, & liberis pueris ſuis, rationabilibus partibus 

ſuis. | 
ps = Wy this Chapter thus things are to be obſerved; Firſt, That the King by 
27 E.3.88. 29 E.3. his Pzerogative ſhall 'be p2eferred in fatisfacion of his debt by the Executozs, 
13. 41E.3.15 befo2e any other : Detonvlp, That if the Erecutozs have ſufficient to pay the 
41 Ecz.exeen--32* Kings debt, the heir that is to bear the countenance, and fit in the ſeat of his 
28. bg 118. c.39, ancelter, 02 any purchaler of his lands ſhall not be chargey, Thirdly, Jf no- 
See before cap.8. thing be owing to the King, o2 any other, all the Chattels ſhall go tothe ”— ed 


Cap.19. Magna Charta * 


OE  ———— 


the dead, that is, to his Erecutozs oz Adminiſtratozs, ſaving to his Wife aud 

Childzen their reaſonable parts, which is contilium, and not praceptum 3 and 

the nature of a ſaving regularly is, to ſave a fozmer right, and not to give oz | 
create a new, and therefoze, where ſuch a Cuſtom ts, that the Wife .and Chil- mirror cap.. 5 2; 
d2en ſhall have the UWric de rationabili parte bonorum, this Statute ſaveth it, Glavv.lib.12. c. 204 

And, this Urit doth not lye without a particular Cuſtom, foz that the Writ in Erafon 1.2.ſol.60. 

rhe Wider is grounded upon'a Cuſtom, which (as hath been ſaiv) is ſaved by 8.” : 2 £4.50 

ryts a; | WO <F Ty ; E.1, detinue 

*ÞBut that it was never the Common Law (though there be great varicty in &6. 1 E-2.b.g6. 

boks) hear what Bracton ſaith, who wote ſon after this Ac, Neq; uxorem, negz 17 E.2, 1b. 58. 

liberos amplius capere de bonis defundti patris vel viri mobilibus, quam fuerit cis -# CO. 5 

fpecialiter relidum, niſi hoc fit de fpeciali. gratia teſtatoris, utpote fi bene merit] 4 E-2.6.io. * 

in cjus vita fuerint, &c, vix enim. inveniretur aliquis civis, qui in vita magnum 17 E.3-17. 40 E, 
queſtum faceret, fi in morte ſua cogeretur invitus bona ſua relinquere pueris indo- 3:39 3 E-3-der. 

&is, vel luxuriotis, & uxoribus male meritis: & ideo neceſfarium ett valde, quod illis *57” CO 
in hac parte libera facultas tribdatur. Per hoc enim tollet malcticium, animabit ad "A Da 

virtutem, & tam uxoribus, quam liberis bene faciendi dabit occationem, quod qui- 3: 9.3. Rationab, 

dem non hieret, fi ſe ſcirent indubitanter certam parte obtinere etiam fine teſtatoris Pare Ero.6. . 

: Bract.l 2.fol.6r. 
voluntate, : Note - the reaſon 
- "But the Adminiſtratozs of a man, that die inteſtate, oz executoz of any, that hereof makerh a- 
make no diſpoſition of his whole perlonal eſtate, gods, debts, and chattels, the gainſt perpetuicics 
Adminiftracozs oz Crecutozs-after the debts paid and Will perfozmed, ought 

not to take any thing to his oz their own ule, but ought, though there be no pars 

ticular Cuſtom,to divide them, accozding to this Statute : and the ſaid ancienc 

and latter authouities (than which there can-he no better direction) may guide 

them therein: and this right doth this Statute of Magna Charta ſave by theſe 

woads, falvis uxori, & liberis ſuis, rationabilibus partibus ſuis. Do as though the 

Statute doth give no Action,” yet their parts are ſaved hereby, which by Glan- 

vile, and other ancient Authozs appear to belong to them3 and the Erecutoz oz 

Adminiftracoz ſhall be allowed of this diſtribution, accozding to this Dtatute; 

upon his account befoze the D2zdinarp, 


Þþ A P. | XIX. 
Ullus Conſtabularius, vel ejus Ballivus capiat blada; vel alia ca: 
| talla alicujus, qui non fit de villa, ubi caſtrum ſuum fitum eſt, 
nilt ſtatim reddat denartos; aut reſpe&um inde habere poſit de vo- 


luntate venditoris : Si autem de villa illa fuerit, infra quadragitita 
dies precium redd', 


- Here allo ic appeareth, that in this Chapter Conſtabularius is taken fo2 Ca- See w.1. cap.q. 
ſtellanus: andthts taking by Caſtalleins, though the Caltle was kept foz the de- & 31- 

ferice of the Realm, was an unjuſt opp2eſſion of the Dubjec, and chis expzeſly _ 
. appeareth by the Mirror, Ceo que eſt defendu a Conſtables, a prender le autre, de- Mirror cap.5. $ 2. 
fend droit a touts gents de cy que nul difference parenter priſe dautrui maugre ſoen, 

& robbery, lequel cel priſe ſoit de chivalls, de vitaille, de marchandiſe, de cari- 

age, de oltiels, oudes autres manners de biens. And this appeareth allo by Fleta, 

1,2.ca.43.Quia multa gravamina multis inferuntur per diverſas diftritiones,que qui- 

dem ſub colore prifarum advocantur,&c. inhibetur in Magna Charta de libercatibus, 26 E-3, cap.2. 
&cc. -no purveyance ſhall be taken, but only fo the houſes of the King and 23 1, cap.2. 
Nueen, and foz no other perſon : ſo as the grievance befoze this, and other like 

Arts, is wholly taken away: . © 7 » 


Magna (barta. Cap. 20,21. 


' CAP. XX. 


Ullus Conſtabularius diſtringat aliquem Militem ad dandum de-- 
| ' narios pro cuſtodia caſtri, {1 ipſe eam facere voluerit, in pro- 
pria perſona ſua, vel per alium probum hominem faciat, © ipſe eam 
facere non poſlit, propter rationabilem cauſqm. Et fi nos abduceri- 
mus, vel miſerimus eum in exercitum, fit quietus de cuſtodia caſtri, 
ſecundum quantitatem temporis, quo per nos fuerit in exercitu, de 
fead' pro quo fecit ſervitium in exercitu. 


Pere Conſtabularius is taken in the fozmer ſenſe ſe the firt part of the In« 
ſtitutes Sect.96. 044 BIR 

9 this Act in Flets : And note, this Act (conſiſting upon two bzanches) is 

Flera lib.2. ca.43. Declaratozp of the Common Law, foz firſt, that he that held by Caſtle gard, 

See the x part of that is, to k&ep a tower, 02 a gate, 02 ſuch like of aCaftle in time of War might 

rhe Inftit.96. po it, either by himlelf, oz by any other ſufficient perſon foz him, and in his 

place. And ſome hold by ſuch ſervice, as cannot do it in perſon, as Payoz and 

Comminalty, Dean and Chapter, Biſhops, Abbots, #c. Anfants being purchas 
* ſers, women, andthe like, and therefoze they might make a deputy by ower of | 

the Common Law, If two joyn-tenants holy by ſuch ſervice, if one of them 

perkozm, tit is ſufficient. | 18 

| Foz theſecond, if ſicha Tenant be by the King led, o2 ſent to his holf, in 

time of War, the Tenant isercuſedand quit of-his ſervice foz keeping of che 

Caſfle, either by himſelf, oz by anothev vuring the time, - that-he-fo ſerve the 

F King fn his hoff, foz that when' the Ring commanveth his ſervice in his hoſt; 

Wh he dilpenceth with his ſervice by reaſon of his tenure, fo that one man cannoc 

ſerve in perſon in two places,and when he ſerves the King in perſon in one place, 

he ts not bound to find a deputy in the other, foz he is not bound to make a de- 

Puty, but at His pleaſure, and this is alſo veclaratozp of the ancient Common 
Law. ee the firit paxt of the Inſtitutes 111.121. 


CAP. XXL 


W.r. C.r, verb, & Ullus Vicecomes, vel Ballivus noſter, vel aliquis alius, Ny | wh 
gu ual hes the. equos, vel careQas alicujus pro cariagio faciendo, nifi re dat 
cap.2. "per ane hberationem antiquitus Statutam, {cilicet -pro una caredta ad duos 


Regilt.fol.98., @ EQUOs decem denarios per. diem, & pro. caretta ad/tres equos quas 
177. Brlreos fot, tyordecim denarios per- diem. Nulla carctta dominiea alicujus 
; -36-38. perſonz Ecclefiaſticze, vel militis, vel alicujus Domini, per ballivos 
Fieta Btb.1.c.29. noſtros capiatur, nec nos, nec ballivi noſtri, nec alii, 'captemns boſs 


{ {ti 1 " » ” 3 o 'F .- , - FRETS X 
mop ers cumalienumad caſtra, vel ad alia agenda noſtra, niſi PEr voluntatem 


illius, cujus boſcus ille faerit, 


$ih 


— 


© This Chayter confiſteth-of thue-bzanches, rhe firſt ſetrech down the ancient 
hire oz allowante”-fo2. the carriage foz the King 3 the ſecond ſecteth down 
who are exemptev-from- that carriage 3 the third, concerning purveyance of 
, , , TH 7} > T 


8. 
P 


—_—— - 
"o_ 


02 the firſt, the carriage mut-be taken foz the King and Quen only,. and w.r. cap.r.& 32, 

foz no other, implied in theſe wozds, Nullus Vicecomes vel ballivus noſter, and 35 E-3+,cap.2. 

this is explained by divers other Statutes, and by cur Eoks, . ge H.5. cap.2, 
The hire 02 allowance is certainly exp2eſſed, as anciently due, Reddat libe- 6, 2 19:20a-ts 

rationem antiquitus Statutam 3 0 as this allo is declaratozy of the ancient Law, Barre 259. ah 

and the hire o2 allowarice ought-to be paid in hand, foz the Statute ſaith, Nul- 7 H.3-titWaſte, 

Jus capiat, &c. niſi reddat, &c,;/; | tre wv 

d = this liberatio antiquitus Statuta, is, (as it appeateth by this Act) per dicm, 

yp tye day, 

- Aver-penny, and averagium, are wozds common in ancient Charters, and ſig- 

nifie to be free from the Kings carriages, cum averiis, and this is meant where 

it is ſaid, Aver-penny, hoc eſt, quietum ele de diverlis denariis pro * averagiis Raftall * i. carra- 

Domini Regis. | | _ its cum averiis, 

Foz the ſecond bzanch : No demean, oz p2oper Cart fo2 the neceſſary uſe of w r.cap... 
any Cccleſtaitical perſon, o2 of any Knight, oz of any Xo2d, fo2 oz about the de- 14 E-3-cap.r. 
mean Lands of any of them, ought to be taken fo2 the Kings carriage, but they * *2: <2P-3: 
are exempted by the ancient Law of England from any ſuch carriage, eg dy OE. 

This Statute extendeth not to any perſon Eceleſiaſtical, of what efate, o2- Flera bs aps ; 
- 3 degre ſoever : and this was an ancient p2iviledge belonging to holy 

—_ 7-5 . 

Allo it extendeth to all degrees and o2ders of the leiſerand greater Nobility, 
02 Dignity, as of Knighthod, Dukes, Barquelſes, Earls, Vilcounts, and 15a 
rons, foz albeit there were no Dukes, Warqueſſes, oz Uitcounts within England 
at the making of the Statute, yet this Dtatute doth excend to them, foz they 
are all Domini, Lozds of Parliament, and of the Earony of England ; and this 
alſo was an ancient p2iviledge belonging to theſe o2ders and vigtticies + And 
all this concerning the Eccleſiaſtical and Tempozal State was ( among other 
. things. foz the advancement and maintenance-of chat great peace-maker, arid 
love-holder, hoſpitalicy) one of the ancient oznaments and commendations of 
the Kingdom of England. 

The third bzanch is, That neither the King, no2 any of his Baylies oz Mini- V-1- cap. 1. & 32: 
ters, ſhall take the wod of any other, fo2 the Kings Caſtles, oz other neceſia- 2555 Gole £0Þ-Ge 
ries to be done, but by the licence of him whoſe wod.it is. And all Statutes ; "roger 
made againſt this bzanch (amongtt others) befoze the Parliament of 42 E. 3. 7 H.z.ir. Wa.14r. 
are repealed : And this bzanch, amongſt others hath (as hach ben ſaid) been 7" H-4-28.PkCom, 
confirmed, and commanded to be put in erecution at 32 Deſſions of Parliament, 3** | 
And ſo it was reſolved by all the Judges of England, and arons of the Ex 42 E:3<2P: Golved 
chequer, Mich. 2 Jac, Reg. upon mature deliberatton ; and that the Kings Pur- ; OO 
veyoz could take no Timber, growing upon the inheritance of the Subfec, be- purveyance of 
cauſe it was parcel of the inheritance, no moze than the inheritance it ſelf, 8r4vchbecauſe ir is 
Whereof the King and Counſel being infozmed, the King by his Pzoclamart- moe of the 1nhe- 
on, by advice of his Councel, under the great Seal, 23 Aprilis, anno 4. declared $ee 45 £.3, fo.18 
the Law to be in theſe wowds 2 Firſt, when we were informed, that fome infe- Iflue taken upon 
- riour Miniſters had preſumed to go ſo far beyond their Commiſſion, as they have he fale of timber 
adyentured, not only to take Timber Trees growing, which being parcel of Our _ reparation of 
SubjeRs inheritance, was never intended by Us to be taken without the good will, HO 
and full conſent of the owners, but have accuſtomed alſo to take greater quantities 
of proviſions for Our houſe and Stable, than ever came, or were necdtul to Oar 
uſe; &c. As by the laidPzoclamatton bearing date 23 Aprilis, anno 4 Jac.Reg, 
appeareth. Anddivers Purveyozs were accozding to the ſaid reſolution of the 
Judges puniſhed in the Star-chamber, foz piiiveying of Timber growing, 
without the conſent of the Dwners. 


F 2 Boſcus 


—_ 


36 


lagna (harta. Cap.22. 


Boſcus igan ancient wod uſed in the Law of England,foz all manner of wod, 
and the Italian uſeth the wozd boſco. in the ſame ſenſe, and. the French, boys, 


- accodingly,  Boſcus is divided into two ſozts, viz. high-wod, haut-boys, oz 


Fleta ubl ſupra, 
Pl.Com. £36, 


Marlebr.cap.. 


34 E.1. Vet. 
Magna Charta, 
fol.37, 2 Part, 


Glanv.li.7.ca.17. 
fol.59, 


timber, and Coppice-wod (co called, becauſe it is uſually cut) oz underwod, 


- PÞighwod is p2operly called Saltus, Quia arbores ibiexiliunt inaltum, Jt is called 


in Fleta. macremium. | | 

The Common Law hath ſo admeaſured the P2erogative of the King, as he 
cannot take, noz pzejudice the inheritance of any, and (as hath been ſaid) a man 
hath an inheritance in his wods, | 

And ſee the Statute of Marlebridge, Anno 52 H. 3. Magna Charta in fingulis 
tencatur, tam in illis, quz ad regem pertinent, quam ad alios, and 3 other 
Statutes. Do as all p2etence of P2erogative againſt Magna Charta is taken 
away, 

St hereafter the Expoſition of the Statute De tallagio. Anno 34 E.1. & de 
priſis, Anno 18 E.2, vet, Magna Charta, fol.12 5. 1 part. 


CAP. XAIL 


\ 7 Os non tenebimus terras illorum, qui convict fuerint de felo- 
nia, nifi per unum annum, & unum diem, & tunc reddantur 
terr# 11]lz Dominis feodorum. | 


This appeareth by Glanvill, to be due to the King by His ancient Pheroja- 
tive, fo2 he ſaith, Sin autem de alio, quam de Rege tenuerit is, qui utlagatus et, 
vel de felonia convict. tunc quoque omnes res ſux mobiles Regis erunt, terra 'quoy 
per unum annum remanebit in manu Domini Regis, clapſo autem 'anno, terra ca- 
dem ad reum Dominum, ſcilicet ad ipſum, de cujus feod' eft, revertetur, verunta- 
men cum domorum ſubverlione, & arborum extirpatione. | | 

This Chapter of Magna Charta doth exp2eſs that which doth belong'to the 
King, viz. the pear and the day, and omit the Uraſte, as not befonging tohim, 
and this is notably explained by our ancient Boks with an unifozm 'conſent x 


Braon lib. z, fol, Braton treating of the year, and the vay in this caſe due to the King, faith, 


129, & 137, 


Nota: 
Proviſum fulr, 


Britton CaP. 5, 
fol. 14, 


Fleta li. r.cap.28, 


Sed quz fit cauſa, quare terra remanebit in manibus Domini Regis? Videtur quod 
talis eſt, quia revera, cum quis convicts fuerit de aliqua felonia, in poteſtate Domi- 
ni Regis erit, proſternendi #dificia, extirpandi gardiana, & arandi prata, 6 quoni- 
am hujuſmodi verterentur in grave damnum dominorum, pro communtl utilitate 
proviſum fuit, quod hujuſmodi dificia, gardiana & prata remanerent, & quod Do- 
minus Rex propter hoc haberet commoditatem totius terrz illius per unum annum, 
& unum diem, 6 fic omnia cum integritate reverterentur in manus Dominorum 
capitalium, nunc autem petitur utrumque, s. finis pro termino,& firmliter pro vaſto, 
& non video rationem quare, &c. | 

And Britton treating of this very matter,ſaith, Lour biens mobles ſont'les nous, 
& lour heires diſherit & voilons aver lour tenements de qui que unques {ont tenus, 
lean & le jour, iſſint que lour: heritages, demourgent un an & un jour in- nofire 
maine, {i que nous ne faiſonselſtre perie les tenements, ne gaſter les boys, nearer les 
prees, ficome lenſoloit faire in remembrance des felons attaints, &c. 

Fleta ſaith, Siautem utlagati, vel alii convi&i terram liberam habuerint, Ya ſta- 
tim capienda eſt in manus Regis, & per unum annum, & unum diem 'tenend} ad ca- 
pitales Dominos poſt illum terminum reverſura, & hoc habetur ex Statuto 'Magne 
Chartz, quod tale eſt, nos non tenebimus terras illorum, qui convi&i'fuerint de fe- 
Ionia, niſi per uni anni, &'unum die, & tunc reddantur terrz illz Dominis won, 

cauſa 


cauſa vero talis termini Regis, quia in ſhgnum feloniz olim proviſum fuit, quod di- 
ficia talium proſternentur in terram, extirpentur gardina, ararentur prata, trunca- 
rentur boci, & quoniam hujpaſnigdi verterentur I Grave damnum dominorum feo- Nota, 
dorum, pro communi utilitate proviſum'tuit, quod hujuſmodi dura, & gravia ceſſa- 
rent, & quod Rex propterea per annum & diem totius terrx commoditatem perci- 
ret, ſecus autem, fi terra non effet eſchaeta Dominorum, poſt quem terminum 
Donal proprietariis integre abſque vaſto vel deſtrudtione reyerterentur, 
The Mirror ſpeaking of this Chapter ſaith, Le point des terres aux felons tener Mirror caps. $ 2. 
pun an eſtdeſuſie, car pla ou leRoy ne duilt aver q le gaſtdedroit,ou lan in noſme 
de fine, pur ſalver lc het de lefiripment, preignont les Miniſters le Roy ambideux, 
Upon all which it appeareth, that the King o2iginally was to have no benefic 
in this caſe, upon the attainder of felony, where the free-land was holden of a 
Subject, but only in vereftation of the crime, Ut pena ad paucos, metus ad omnes 
perveniat, to p2oltrate the Joules, to extirpe the gardens, to eradicate his wods, 
and to plow up the mevows of the felon, fo2 ſaving whereof, & pro bono publi- 
co, the Lows, of whom the Lands were holden, were contented to pield rhe 
lands to the King fo2 a year and aday, and therefoze not only the Waſte was 
juſtly omitted out of chis Chapter ef Magna Charta, but thereby it is enacted, 
that after the year and day, the land ſhall ve rend2ed to the Lo2dof the fee, aficr 
which no TWalte can ve done, | 
And where the treatiſe of Prerogativa Regis, made in 17 E. 2. ſaith, Et poſt- 
quam Dominus Rex habuerit annum, diem, & vaſtum, tunc reddatur tenementum 
Hud capitali Domino feodi illins, Nift prius faciat hnem pro anno, die & vaſto, 
Which is ſo to be expounded, that fozaſmuch, as it appeareth in the ſaid old 
bwks, that the Officers and Miniſters, did demand both fo2 the Ulaſte, and fo2 
| the year, and day, that came in lieu theres, therefoze this Treatiſe named both, 
not that both were due, but that a reaſonable fine might be paid fo? all that, | 
which the King might lawfully claim, Wut if this act of 17 E.2. be againſt this Vide Stamford, 
bzanch of Magna Charta, then is tt repealed bp the ſatd Act of 42-E.3. cap r. .\ Pg pens 
ne 3 E.3. coron- 
Pereby it alſo appeareth, how neceſſary the reading of ancient Authozs ts fo2 425, | 
underſtanding of ancient:Statutes, And out of theſe old Boks, you may ob- 3 E.3. ibid. 53. - 
ſerve, that when any thing is given to the King in lien, 02 faciefaction of an 3 E-3- 1Þ1d.319, 
ancient right of his Crown, 'when once he is in-poſſcſſion of the new recom- - a Ne Core 
k ; 4 : ap Mw cge Norft, Wil, 
pence, and the ſame-in charge, his Officers and Winiſters will many rimes de- qc Ocmesby. 
mand the old alſo, which may turn to great-pzeſudice, if-it be not duly, and diſ- 
creetly p2evented, 


C Non tenebimusterras. ] Jf there be Lozd, Peſne, and Tenant, any 
the Weſne is attainted -of 'felony, the-Lozd Paramount ſhall have the Peſnalty 
p2elently. Foz this pzerogative belonging to the King extends only to the land, 
which might be waſted, in kteu whercof the year and day was granted, 

And this is to'be underiwd when a'Tenant in fee-ſimple is attainted, -foz 
when Lenant in tail, oz Tenant foz life is attaintev, there the King ſhall -have 


—q _ of the Lands, during the life of Tenant in tail, oz of the Tenanc 
oz like. 


C Convict fuerint.] Here Convi&i in a large ſenſe is taken foz At- See the firſt parr 
tin&ti, foz the nature, and true ſenſe of both theſe wozvs, ſe the firſt part of the % * Ioſtirures, 
Inſtitutes, and likewiſe fo2 this wozd felony there, 745" 


'C De telonia. J gutt be underſtod of all manner of Felonies puniſhed 
by death, and not of petic larceny, which notwithſtanding is felony, 


CAP. 


3 


C—— 


eMagna ( harta. Cap. 23; 


28 E43.C.4. 1H 4. 
C:12, 12 Ee4s C7, 


Rot, cart. 18 Feb. 
Anno 11H. 3, 


Lib, ro. f.138. in 
the caſe cf Cheſt, 
Mill. Keylw. 15 H, 
BA 

Cap. Itinetis.nu. s, 
Tr.s E.2. Coram 
Rege Rot. 18. 
Glany, li.g. c.x1. 


CAP. XXIIL 


Mnes Kidclli deponantur de cztero penitus per Thameſiam & 
Medewein per totam Angliam niſi per coſteram maris. 


Rex, &c. Noveritis nos pro communi utilitate Civitatis noſtre Lond' 
& totins _ noſtri concelfie, &- firmiter pracepiſſe, ut omnes Kidelli 
qui ſunt in Tamiſja, vel Medeweia, ubicunque fuerint in Tamiſja, vel in 
Medeweia, amoveant', & non de catero Kidell; alicubi ponant' in Tamiſia, 
vel in Medeweya, ſuper forisfadur decem libr fterlingorum, quietum etiant 
clamavinmns onne id, quod cuſtodes Turr noſtre London annuatin per- 
cipere ſolebant de prediGis Kidellis : Dnare volummns &r firmiter preci- 
pimmns, ne aliquis cuſtos prefat turr aliquo tempore poſt hoc, aliquid exigat 
ab aliquo, nec aliquam demandam, aut gravamen, ſive moleſtiam alicui in- 
ferat occaſione predictorum Kidellorum, ſatis enim nobis conſtat, & per fi 
deles noſtros ſufficienter nobis datum et intelligi, quod maximum detri- 
mentum, & incommodum predide Civitati London', nec non & toto 
Regno noſtro occaſrone prediGorum Kidellorum pervenicbat; quod ut fir- 
nun, &+ ſtabile perſeveret imperpetunm, praſentis pagine inſcriptione &* 
ſigills noſtri appoſttione communimms, ſicut carta Domini Regis Fohannis 
Patris noſtri quam Barones noſtri Lond' inde habent rationabilit teſtat*. 


C Kidelli. ] Kidels is a pzoper wozd foz open wears whereby fiſh are 
caught, 

It was ſpecially given. in charge by the Juſtices in Cir, that all Juries 
ould enquire, De hiis qui piſcantur cum Kidellis & Skarkellis. 

And it appeareth by Glanvill, that this pourpreſture was fozbidden by the 
Common Law, foz he ſaith, Dicitur autem purpreſtura, vel porpreftura proprie, 
quando aliquid ſuper Dominum Regem injuſte occupatur, ut in dominicis Regis, 
vel in viis publicis ebſtrudtis, vel in aquis publicis tranſverfis a recto curſu, vel 
quando aliquis in Civitate ſuper Regiam plateam aliquid zdificando occupaverit, 
& generaliter, quoties aliquid fit ad nocumentum Regit tenementi, vel Regiz viz, 
vel Civitatis, and every publick River oz iream, is alta Regia via, the Kings 

l h-wa + 
: , 41. cometh of the French wozd pourpriſe, which ſignifieth a cloſe, 
92 incloſure, that is, when one encroacheth, oz makes that ſeveral to himſelf, 
which ought to be common to many, 


Cap.24- IMagna (barta. bt: 39 


CAP. XXIV: 


Reve quod dicitur Przcipe in capite, de cxtero non fiat alicui Mirror cap.s. $2. 

4 aliand lib | Jo Biber hom x K Bradt. lib, 5.f.328, 

| quo libero tenemento, unde liber homo perdat curiam g 14. b. Regiſt 4 

uam. . 3E.3.23.6 E.3.15 
| | 38 E.3.13. 39 Ee3s 

This is fo2 refozmation of ant abuſe,and w2ong offered to the Lo2d, of whom " FRO REY 
the land was holden, and yet upon this Dtatute, the tenant caunot plead, that 
the lands are not holden of the King in chief, foz two cauſes, firit fo2 that this 
Act was made foz the benefit of the Lozd, of whom this land is. holden, and he 
cannot plead it, becauſe he is an eſfrang”, and if one claiming to be Lozd ſhould 
be admitted, another might come tin and p2etend the like, and ſo infinite, Se- 
condly, This Act extends to the Chancery, fo2 the wozps be Breve 8c. non kat,ſo 
in that Court the Writ is made : and therefoze when the Writ is granted in 
the Chancery, and returned into the Court of Common Pleas, that which is by 
this Act p20hibited in the Chancery, extendeth not to the Cotirt of Common 
Pleas 3 and therefo2e they cannot admit of ſuch a plea: now the.tenant, leaſt - Leto 
he be concluded, mult take the tenure by pzoteſtation, and the King, though he m—_— m_ 
be not party to the Recozd, yet ſhall he take advantage of the Eſtoppel, foz he 5x. 3 => ; 
is ever p2elent in Court, RR 

And ſince this Dtatute, no man ought to have this Writ out of the Chancery 
upon a ſuggeſtion, buc oath muſt be made, befoze the granting thereof, that the 
land is holden of the King in Capite. 

9g Mich. 4 E. 1. de banco Rot. 114. Norft. Barth, de Redhams caſe, pro terris Mich. 7 E. 1. in 
in Curia comitis Warren apud Caſftleacre, notabile recordum ſuper hos Statutum, banco Rot. 65. 
Per breve precipitur Juſticiariis, quod inquirant, fi terrz tenentur de Rege in Ca- _ _— |" 
pite. Dee the UUrit in the Regiſter, 4.b. by which Writ power is given to the 7 ; 
Juffices, that if it may appear to them, that the land is not holden in Capice, 
then that the plea be holden in the Lozds Court, accowding to this Dtatute. Aud 
koz that the demandant Peter Grellye, confeſſed that the lands were not holden of 
the King in Capite, but of Edmond b2other of the King, thereupon the entry 
was, Ideo Petrus perquirat fibi per breve de recto pat in Curia ipſtus Edi verſus. 

R. fi voluerit, Mich. 14 E.1. Rot.48. Som, acc. Regilt, f0.4. b. & 6. a. 

And the Lo2d, of whom the land-is holden, ſhall upon this Statute, have his 8 £-4-6. 6 E.3.15 
Writ of diſceitagainft the Demandant, which hath recovered by default,and re- . *. mm os 
cover his damages, but the Recozd of the judgment ſhall ſtand in fozce 3 and con- * bas 
cerning the concluſion of the tenure, the Lo2d ſhall have remedy againſt the 
King by petition of right. But if the recovery be given upon trial againft the Se firſt pare 
tenant, then the tenant hath concluded himſelf foz the tenure, becauſe his p2o- 58,192, IT *g 
teſkation cannot avail him, when his plea is found againſt him : But the Lozd 31. 35,379.59. 
may have in that caſe, his action againlt the tenant, and his petition of right to 32 E-3. Avowry 
the King, to be reſfozed to his Deigniozy, and by rhat means the tenanc him- *:3: 49 E.3, petl- 
ſelf mapbe relieve. 4 


C Breve. |] Dicitur ideo breve, quia rem de qua agitur, & intentionem pe- Bratt Iib.34.1 Lig 
tentis paucis verbis breviter cnarrat, ficut facit regula Juris, que rem, que eſt, bre- pe Þ wy 4M 
viter enarrat. 

Brevequidem cum fit formatum ad ſimilitudinem regule juris, quia breviter 6 
paucis verbis intentionem proferentis exponit & explanac, ſicut regula juris rem que 
eſt breviter enarrat, 

And Fleta defines a Writ, totidem verbis, as Bracton hath done, Fleta; lib.2, C.12- 


There is a great diverſity between a Writ, and an Action, ( although by pho eclam 
| ſome 


40. Meiegna (harta. Cap. 24. 


ſome they are often confounded) which will beſt appear by their ſeveral defini- 
tions, | | 

Adio nihil aliud eſt, quam jus proſequendi in judicio quod alicui debetur, 

BraRon,1.3.f.98.b And with BraQton agreth Fleta, | 

cap.r. FletaJb.t. Adio nihil aliud eſt, quam jus proſequendi in judicio quod alicui debetur, & 

& >” _— ® quod naſcitur ex malehicio, vel quod provenit ex delito, vel injuria. 

Faux caP-2, $1; And the Mirror ſaith, Action neſt aut choſe que loiall* demantl de ſon droit, 

neſt, Adtors ſont queux ſuont lour droit per pleint, &c. 

- 90 asthe firſt diverſity between an Action, and a Writ is, that an Acton is 

the right of a ſuite, and the Writ ts grounded thereupon, and the mean to bzing 
the demandant o2 pl? to his right. pub | DIETS 

The ſecond diverſity, a Writ grounded upon right of Acion is ever in 
foro contentioſo, but ſo are not all Writs, foz that Writs are much mo2e large, 
than Actions are, as ſhall appear by the diviſion of Writs, | 

Bra&on 1.3.f.1o0r, Df Writs grounded upon rights of Action, ſome be criminal, and ſome he 
c.3. nu.1. Fleta Civil 02 common, ' | | - 
lib.z, c.16. Df Criminal, ſome be in perſonam, to have judgment of death, as Writs of 
appeal, of death, robbery, rape, &c. and ſome to have judgment of damage to 
f Je party, fine to the King, and impziſonment, as Writs of Appeal of May- 
em, &c. | | 
Glanv. lib.1.c.1.  MNf Writs Civil oz Common, ſome be real, ſome perſonal, and ſome mite, 
— eng bx "pk And of theſe, ſome be o2iginal, and all they go out of the Chancery, and ſome 
Mirror ubi ſup. fudictal, and they iſſue out of the Court, where the plea depended, Some Con- 
Plowd.Com.73. ditional, as Writs of Error, rediſſin, &c. fore without Condition, ſome retozn- 
kc, Regiſt.187. able, and ſome not retoznable, And all theſe are warranced, either by the 
Commoti Law, o2 grounded upon ſome Act of Parliament. Which are ſo well 
known, as this little touch thall ſuffice, | 
BraR. 1.5.413. b @Of Dtiginal Writs, ſome be brevia formata, and ſome cx curſu, ſome ma- 
Flera, lib.2, £12. giſtralia & (xpius variantur. 09M 
Regularly the Kings Writs are, ex debito Juſtitiz, to be granted to the ſub- 
a Dier 23. Firz. fect, which cannot be denied, and ſome be cx gratia, as a ſpecial liveries, and 
377. a. b Writs of Pzotections fo the ſafegard of the Subject, being in the Kings war 
6F.N.B. 28-29 out of the Realm, ; 

Jn nature of Commiſſions; as Writs of Error, of Oicr and Terminer, of 

election of Knights and Eurgeſfles of the Parliament, of election of a Cozoner, 
c Regiſt. 227. 02 of diſcharging of him, of election of Uerderers, «c De ventre inſpiciendo. dDe 
d Ibid. 267. viis & venellis mundandis, Regiſt. 267. Df the ſurety of the god behavioz, oz of 
en oe the peace, eDe odio & atia. Aſlociation, of de admittendo in ſocium, of $i non 
Regiſt. 206, omnes, and the like, Writs of Juſticies, 
F.N.B. ib. Df Writs of Przcipe, ſome be, quod reddat, as Writs of right, &c. debt, &c, 
| Dome be quod permittat, as Urits De quod permittat. ome be quod faciat, as 
De conſuetudinibus & ſervitiis. De domo reparanda, And of Writs of Precipe, 
ſome contatn ſeveral pzecepts, and ſome jopnt, and ſome are ſole, 

Writs Wandatozy, and extrajudicial, whereof ſome be affirmative, and ſome 
negative, Afirmative, as calling of men to the upper houſe of Parliament to 
be Peers of the Realm, De Comitat commiſſis, Regitt.295. Df Conge de eſlier, 
licence to choſe a Biſhop. Regiſt.294. b. De regio afſenſu. Regiſt, ibid. To call 
one to be Chief Juftice of England. To call appzentices of Law to be Ser- 
jants, De brevibus & Rot. deliberandis, Regiſt, 295. De rcſiitutione ſpiritualium 

N Np, Regilt. 294. b. Negative, as Denon ponendis in afſifis, & juratis. De ſecuritate in- | 
4 $ oe * venienda, quod ſe non divertat ad partes exteras line licentia, De non reſidentia 
E.N.B. 15s. a, F, clerici Regis. De clerico infra facros ordines conſtituto non cligendo in officiums 
N.B. 85. a. Regiſt, Ne fines capias pro non pulchre placitando, 

58.b, Artic. = 1 Df Writs, ſome are fo2 furtherance of Juſtice, and fozouſting of delays, any 
Eid. _ to p20c&d, As the Writ De procedendo ad judicium, that the Juſtices ſhall not 
F.NB, 240.d. Curceaſe to do common right, koz no commandment under the greac Seal, 


petit 


. 
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» 


petit Heal, oz meſſage from the King. * 2 if the Judges of themſelves de- x F.N.B.15 3b. 
lay judgment, there lyeth alſo a procedendo ad judicium. Again, there is a pro- 2 E-3.ca.8.'$ E.z. 
cedendo in loquela, & ad judictum, after Atd of the King, A Writ de exccutio- Rein? 4. oa 
ne judicil. " yo 46.9. : giit.t01.186, 


p | ; F.N.B.153, 
b Some fo2 advancement of Auſtice not to p2oceed, Regiſt. 18, F,N.B, 


'£ Regularly Writs are directed to the Sheriffs, oz Cozoners, but- in-ſpecial 20. _ 
caſes to theparty, o2 others, To the party, as Writs of pzohibitions, Ne excat : _ poker 
regnum. To others, as to Judges Tempozal, Eccleſiaſtical and Civil,” Tv ,\,4jeqqo, &c. 
Serjeants at Armes, To the party that hath che cuſtody of an idiot, To the ail writs of ſuper- 
e Payoz and Bayliffes, #c. ad movendum eos ab officio, quouſqz inquilitio toret ſedeas. 
de corum geſtu, f Liberate theſaurario, & camerariis, theſaurario & batonibus: © Ay ras Ze 

- Note of Wrics of right (whereof the przcipe inCapite is one) ſome be cloſe, ;, c12H.4-24. 


in debt nort- cited 
and ſome be patent, = 1: ty Ws 


Writs of right retoznable into the Court of Common pleas be patent, and Regiſt.1r9,315.../ 
UWrits directed into ancient Demeſne, are cloſe; and the reaſon wherefoze in ek La rage 64 p 
other Courts of the Lozds, the Writs ſhall be patent, is, becauſe there is.a je 256: 


L C : gf . ; hibicions ad jura 
clauſe in thoſe Writs, 6 niſi teceris, Vicecomes N. hoc faciat, ne amplius clamo- regal. : 


rem audiamus pro defe&tu rei : 'which clauſe is not in the vther Writs, and ne- 4 Regiſt.267.a, 

cefſary it is that ſuch Writs ſhould be patent, that the Sheriff might take no *12-1255 | 

tice thereof Pts AE hanna oh 
| Be a.b, | 


2.) i 

. Na menſura vini per totum Regnum noſtrum, & una menſura 
cerviſiz, & una menſura bladi, -fcilicet, quarterrum Lond], 

& una latitudo pannorum tinctorum, ruſſatorum, & haubergetta- 


rum, ſcilicet duz ulnz infra liſtas. De Ponderibus vero fic ficut de 
Menſuris. | | 


This Act concerning Peaſures and Weights, that there ſhould be one mea- $tar.de 31 E.r, 
Cure and one weight thzough England, is grounved upon the Law of God, Non 14 E.3-cap. 12. 
habebis in ſacculo diverſa pondera, majus, & minus, non erit .in domo tua modius 57 E.3.Cap.I0. 


; 4 Y . Haar = See the Cuſtum. 
major 6 minor, pondus habebis juſtum 8 verum, & modus #qualis erit tibi, ut os, 
multo vivas tempore ſuper terram, &c, And this hath often by authozity of Par deur.25.v.13,14- 


liament been enacted, but never could be effected, ſo fo2cible is cuſfom concer- 

ning multitudes, when it hath gotten an head, therefoze god Laws are timely 

to be executed, and not in the beginning to be neglected, 

Fo2 Weights and Pealures, there are god Laws made befoze the Conqueft t tar" leges Canur. 
In dimenſione, & pondere nihil eſto iniquum, ab iniquitate vero deinceps quiſque cap.g. : 
temperet : Per commune concilium regni ſtatuimus, quod habeant per univerſum Int” leges will, 


Regnum menſuras hidelifſimas, & fignatas, & pondera fdelifluma, 6 tignata, ficut Regis conq. 
boni predeceſſores ſtatuerunt, 


C Una latitudo pannorum, 8c. 7] True it is, that b2oad clothes were Mirror ſcap.s. $ 2: 
made, though in ſmall number, at the time, and long befo2e this Dtatute, but Vet.Mag.Carr. 
in the beginning of the reign of Edward 3. the ſame came to ſo great perfedi- ISI Et- 
on, as in the 11 year of his reign all men were p2ohibiced to bing in pzivily, ** ©5105! 
oz apertly by himſelf, o2 any other, any clothes made in any other places;tc. 
And this is the wozthielt and richeſf commodity of this Kingdom, foz divide 
our native commodities expozted into ten parts, and that which comes from 
the Sh&eps back, is nine parts in value of the ten, and ſetteth great numbers 


of people on wozk, Fo2 the bzeadth and length of Clothes, ſee many ®tatutes 
made after this Ad, | 


Mirror cap. $.$.2+ 
Regiſt.fol.133. 
Glanv.lib. 14.c.3. 
BraR.l. 3.f.121. 
Fleta lib. x.c.23- 
25. W.1.Cap.1I. 
Gloc.Cc.g. W.2. 
cap-29, Hill, 32 
E. 1, coram Rege 
Rort,7 I. & 79, 

s H.7.5, 


Glany.lib. 14-c.1, 


Hill. 32 Els ubi 
ſup. 


Regiſt.f.133,134- 
Mirror C. 5:52. 


28 E.3.cap.9. 
Stamf.PI.Cor.77. 
E.N.B.92. 

42 E.3:Ca-Is 


Magna (barta Cap. 26. 


CAP. XXVL 


\ | Ihil de cxtero detur pro brevi inquiſitionis ab eo, qui inqui- 
y fitionem petit de vita, vel de membris, ſed gratis concedatur; 
non negetur. 


© Brevi inquiſitionis. ] That is the Writ de odio & atia, anciently 
cafled Breve de bono &. malo, and here, of life atv member, which the Comnion 
Law gave to a man that was impziſoned, though it were foz the moſt odious 
cauſe, fo2 the death of a man, fo2 the which, without the Kings Writ he couly 
not be bailed, yet the Law favouring che liberty and frevom of a man from 
imp2ifonment, and that he ſhould not be detained in pziſon until the Juftices 
in Eire ſhould come, at what time he was to be tried, he might ſue out this 
Writ of Inquiſition directed to the Sheriff, quod aſſumptis tecum cuſtodjbus 
placitorum Corone in pleno comitatu' per ſacramentum proborum, & legalium ho- 
minum de &c. inquiras (inde appellatur Breve inquiſitionis) utrum A. captus, & 
detentus in priſona, &c. pro morte W. unde rettatus (1. accuſatus exiſtit) rettatus 
fit odio, 6 atia &c. niſi indiQatus vel appellatus fuerit, coram Juſticiariis noftris ul- 
timo itinerantibus in partibus lis, & pro hoc captus, & impriſonatus, Foy by the 
Common Law, in omnibus altem placitis de felonia, ſolet accuſatus per plegios 
dimitti, przterquam de placito de homicidio, ubi ad terrorem aliter ſtatutum eſt, 
In this Writ, four things are to be obſerved, 

Firft, though the offence whereof he was accuſed, were ſuch, as he was bt 
bailable by Law, yet the Law did ſo Highly hate the long imp2iſonment of ak 
man, though accuſed of an odious and hainous crime, that it gave him thts 
Writ foz his relief, | | 

Decondly, If he were indicted, 03 appealed thereof befo2e the Juffices in 
Eyre, he could not have this Writ, becauſe this Writ was grounded upon a 
ſurmiſe, which could not be received againſt a matter of Recozd. 

Thirdly,Upon this Writ, though it were found, that he was accuſed de odio 
& atia, andthat he was not guilty, o2 that he did this Act {e defendendo, vel per 
infortunium, pet the Sheriff by this Writ had no authozicy to bail him, but 
then the party was to ſue a Writ de ponendo in ballium, directed to the Sheriff, 
whereby he was commanded, quod & przdiqus A. invenecit tibi 12, probos, & 
legales homines de comitatu tuo,8c, qui cum manucapiant habere coram Juſticiariis 
noſtris ad primam aſfiſam, &c. Standum, &c, tunc ipſum A. &c. prediQis duode- 
cim tradas in ballium. 

Laſtly, that there was a mean by the Common Law befoze indictment 92 
a wu to pzotect the innocent againlt falſe accuſation, and to deliver him out 
of p2iſon. 

Odium, fignifieth Hatred, and atia oz acia in this Writ ſiguifieth malice, bes 
cauſe that malice is acida, that is, eager, ſharp and cruel, 

And this bzanch, foz further benefit, and in favour of the p2iſoner, voth enact, 
that he ſhall have it gratis, without fe, and without delay, o2 dental, of which 
the Mirror ſaith thus, Le defence que fe fait del bricfe de odio, 8 atia, que le Roy 
ne ſon Chancelor ne preignont pur le bricte granter ſe doit extend a touts briefs 
remedials, & le dit briefe ne doit ſolement extender a felonies de homicide, mes a 
touts felonies, & ne ſolement in Appeles, mes en inditement. 
ut this Writ was taken away by a later Dcatute, viz. in 28 E. 3. becauſe 
as ſome pzetenved, it became unneceſſary, foz that Juſtices of Aſſiſe, Juſtices of 
Oyer and Terminer, and Jultices of Gaol delivery came at the leaſt into every 
County twice every year 3 but within 12 years after this Dtatute, it was it ena- 
ted, as often hath been ſatd, that all Statutes made againſt Migna Charta (as the 


ſaid 


Cap.26. Magna Charta FA 


ſaid Act of 28 E.z. was) ſhould be void, whereby the Writs of Odio 8 atia, 6: 
Deponendo in balium are revived, and ſo in like caſes upon all the bzanches of 
Magna Charta. And therefyae the Anders of Yflife, Iufices df Oyer & Terminer, 
and of Gaol delivery have not ſuttered the P2iſoner to be long detained, but at See the Statute of 
their next coming have given the Pziſoner full and ſpxdy Juſtice, by due trial, Gloc.cap.g. | 
wwithout detaining him long in Pzifon: Nay, they have bien ſo far from ai- 

lowavce of his detaining tn aq without due trial, that it was refolved in 

the caſe of the Abbot of S. Albon. by the: whole Court, that where-the King had 

granted to the Abbot of S. Albon tg have a Gaal, and to have a Gaol delivery, 8 H.4.18. 

and divers perſons were committed to that Gaol foz Felony, avd becauſe the _ = "FI 
Abbot would not be at coſt to make deliverance, he detained them in p2iſon *"** forfeiture. 
Jong time without making lawful deliverance, thac the Abbot had foz that 

cr fozfeited his Franchiſe, and that the ſame might be ſeiſed into the Bings 

n e 
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e 
d, hi | ; | 

- Foz his committing to pziſon is only to this end, that he may be fo2th com- 
inc, to be duly tried, accozding to the Law and Cuſtom of the Realm, Ahe 20 E 4.6. 
Aybat of Crowland had a Gaol, wherein divers men were imp2ifoned, andbe- _ - 
cauſe he detained ſome that were acquitted of Fetouy after their fees paid, the 

ſeiſed che Gaol foz ever. . 1 MOR 
nd it is p2ovided by the Statute of 5 H. 4. that none be imp2iſoned by anp 5 H.4. cap.ro. 
Iuftice of Peace, but in the Common Gaol, to the end they might have their 1'b-2fok.n1g;...-.. 
trial at the next Gool delivery, oz Heſſtons of the peace, Vide cap.29. | _ A _ Tanchars 

And ſome ſap, that this Dtatyte extendeth to all other Judges and Juffices $ce the Scaure of 
foz two reaſons, 1. They lay, that this Act is but veclaratozy of the Common Gloc.cap.s. 
Law, 2. Ubi lex eſt ſpecialis, 6 ratio cjus generalis, generalitcr accipienda eſt, 

Breve Regis De bono 8 malo is ſo called of the wozds, De bono & malo, con- Hil. 32 E,1. Go - 
tained jn the Wit, This Writ lay when A.B. was committed to p2ifon fo2 the - £86 Earns | 
death of a man, the King div white to the Juſtices of Gaol delivery 3 Quad fi ©, le Wides 
A,B, captus, & detentus in gaola predifta pro morte C.D. de bono & malo fuper See the farm of -. 
patriam inde ponere voluerit, & ea occaſione ( & non per aliquod ſpeciale manda- this writ at large 
tum noſtrum ) detentus fit in eadem, tunc eandem gaolam de przdicto A, B, i this Record. . 
ſecundum legem, & conſuetudinem Angliz, deliberetis. ©o as without queſtion | | 
the Writ De bono & malo, is not the Writ De odio &' atia, as ſome have 
imaccined, 

Note, in thoſe days the Juſtices of Gaol delivery would not p2zoc&d in caſe 
of the death of a man, without the Kings Writ : Fo2 in the ſame Recow it 
appeareth, that R.W. Indictatus de morte W. E. non tulit breve Regis de bono, 

& malo, ideo xetajnatur gaolz, & tic de aliis, 


" & "Re CAP. 


a» 


Magna (harta. __ Cap. 27,28; 


See the Statute of 
Glec. cap.4« 
F.N.B.11o, 


45 E.3-15. 


Brir.fol:164-b. 
Bra&.1i.2.fo. 35. - 
Flera lib.1.ca.10. 
Mirror ca.2-5.17- 


See the firſt part 
of the Jaſtitutes, 
SeR.119. 

* Rot. claul. 

12 H.3:M.12. 


Litt.Se&.162; 


Ibid. Se&R.103+ 


4 Glany.ll.7 C4, PO 


Mirror cap.$. $2. 
. Flea li.2. cap.56. 
W.2.Ca.35. 

des hauts homes, 


Fleta ubi ſupra. 
Vide Vet. Magna 
Charta part 2. in 
Stat, Hibern.63.b. 
See the firſt part 
of the Inſticutes, 
$c&.248, 


CAP. XXYI. 


I aliqui teneant de nobis per feodi firmam, vel per Socagium, vel 
Burgagium, & de alio teneant terram per ſervitium militare,nos 

non habetioan cuſtodiam hzredis, nec terrz ſuz, quz eſt de feodo al- 
terius, occaſione illius feodi firmz, vel Socagi, vel Burgagii, Nec ha- 
bebimus cuſtodiam 1llius feodi firm, vel Socagii, vel Burgagii, niſi 
ipſa feodi firma nobis debeat ſervittum Militare, Nos non habebinus 
cuſtodiam hered', vel alicujus terrz, quam tenet de aliquo aho per 
ſervitium militare, occaſione alicujus parve Serjantiz, quam tenet de 
nobis per ſervitium, reddend*nobis cultellos, ſagittas, vel hujuſmodi, 


 CPÞPer feodi firmam. ] Fi farm pzoperly taken is, when the Lozd upon 

the creation of the Tenancy reſerve to himſelf, and his heirs, either the rent, 

y- the which it was befoze letten to Farm, 02 at leaſt a fourth part of that 
arm rent, | | 


Wuc Britton ſaith, Fee farmes ſont terres tenus in fee, a rendre pur eux per ann 


le veray value, ou plus, ou meins, and ts called a fe Farm, becauſe a Farm rent 


is reſerved upon a grant in-fe, And regularly, as it appeareth by this Ad, 
Lands granted in fee Farm are holden in ſocage, unleſs an erpzeſs tenure by 
Knights ſervice be reſerded, as it appeareth hereafter in this Chapter. 


C Vel per ſocagium. ] * Tenere per firmam Albam eſt tenere libere in ſo- 
cagio, Vide in libro nigro Scaccarii, capite De officio clericorum de firma blanca: 


It is F_mgey called blanch Farm, Lucubrat Ockham, firma blanca, & vide ibi 
antiquum verbum | dealbari. ] | | 


C Burgagium. ] See the Cuſtumicr de Normandy cap.32. and the Com- 
mentarties upon the lame, 


_ CPer fervitium militare. } gee le Cuſtumicr de Norman. cap. 33. De 
gard de Orphelines, fol.4g. and the Comment upon the ſame. 
This Ad, as well concerning tenures in Fee Farm, Socage and Burgage, 


as by little Derjanty, is declaratozy of the Common Law, and conſtantly in uſe 
£0 this day, and needeth no further explanation. 


C AP. XXVIII 


Ullus ballivus de cztero ponat aliquem ad legem manifeſtam,nec 


ad juramentum fimplici loquela ſua, fine teſtibus fidelibus ad 
hoc inductis. 


The Mirror treating of this Chapter ſaith, Le point que defend, que nul Bay- 
liffe met frank home a ſerement ſans ſute preſent, eſt interpretable en ceſt manner, 
Que nul Juſtice, nul Miniſter le Roy, ne auter ſeneſchal, ne bailif ne eit power a 
mitter frank home a ſerement faire, ſans le Commaundement le Roy, ne puit ref- 
ceive aſcuns teltmoignes, que teſtmoignent le monſtrance eſtre veray. 

Þy this it appeareth, that under this wozd ballivus, in this Act is comp3ze- 
hended every Juſtice, Pinifer of the King, Steward and Bapliffe. 


F C Simplici 


Cap.29. Magna Charta. be 45 
C- Simplici loquela ſua. ] Foz as Bratton ſaith, Vox ſimplex nec Brad. 1.g. f.400.b, 
probationem facit, nec przſumptionem inducit z Item non per ſeam, que heri 
poteſt per domeſticos, 8 tamiliares, ſefta enim probationem non facit, ſed levem-in- 
ducit prxſumptionem, & vincitur per probationem in contrarium, & per defenſio> 
nem per legem- - - | | | 
Ic appeareth by Glanvill, that the defendant ought to make his Law, 12 Glanv. li.r, c. g; 

manu, And ſo it appeareth -by a judgment in the ſame year, and term, that Mich. 9 K. 3. cir. 
this great Chatter was made, foz there, in deb che defendant waged his Law, neg 
== + arpn D167 eſt per Curiam, quod defendens ſe duodecima manu venit cum 

ST | | SIT. 

'Every warcer of Law doth countervail a Jury, foy the defendant ſhall make 33 H. 6. 8. - 
his Law, de duodecima manu, viz. an eleven, and himſelf, And ic ſhould ſem, 
that this making of Law was very ancient, fo one wiiting of the ancient Law 
of England ſaith, Hujus purgationis non omnis evanuit vetuſtate memoria, nam 
per hxc- tempora de pecunia poſltulatus, debitum nonnunquam duodecima, quod 
aiunt, manu diflolvit. | / 
- Pow muth, and foz what cauſe the Law reſpecteth the number of 12/ſ& the See the firſt part 
firſt part of the Inſtitutes + + WS. 

The patty himſelf, when he maketh his Law, ſhall be ſwozn de fidelitate, I” 
that is, directly oz abſolutely, and the others de credulicate, that is, that they be- 
lieve, that he ſaith true, | 7 

To make his Law, is as-mutch as to ſay, as to take his oath, &c. and it is 
4 called, becauſe the Law giveth him that mean by his own oath, to fre 

{mien | | 
. And the reaſon; wherefoze in an-attion of Debt upon a ſimple contrac, the 
Defendant may wage his Law, is, foy that the Defendant may ſatisfie the 
party in ſecret; o2 befoze witneſs, and all the wicneſſes may die, ſo the Law 
doth allow him to wage his Law fo2 his diſcharge and this, fo2 ought J could 
ever read, is peculiar to the Law of England, and no miſchief inſueth hereupon, 
fo2 the Plaintiff may take a Bill oz Bond fo2 his money, o2 if it be a ſimple 
contrac,- he may bing his action upon his caſe upon his agreement o2 p2omilſe; 
_ ry contract executo2y-implieth, and then the Defendant cannot wage 

$ Law, | 


Ullus liber homo capiatur, vel impriſonetur, aut diſſcifictur de See theSrarure 
libero tenemento ſuo, vel libertatibus, vel liberis conſuetudini- 389 34E- 1. de 


| ; 0 tallagio,&c. at ex« 
bus ſais, aut utlagetur, aut exuletur, aut aliquo modo deſtruatur, nec cellent Lay. 


ſuper eum ibimus, nec ſuper eum mittemus, nit per legale judicium 
parium ſuorum, vel per legem terrz. Nulli vendemus, nulli negabi- 
mus, aut differemus juſtitiam, vel rectum. 


C Nullus liber, 8c. ] This extends to Uilleins, ſaving againſt their 
1.02d, foz they are fre againft all men, ſaving againſt their Lozv, Se the firit $7 PCoras ; 
part of the Inſtitutes, Sec.189. b. 25 E.3.43.b.1.6, 

'F . fol. 52. The Coun- 

C Nullus liber homo. *] Atbeit homo doth extend to both ſexes, men and wo of Pre nd 
'women, yet by Act of Parliament it is enacted, and declared, that this Chapter 3H. 6.58. 48 E4 
ould excend to Ducheſles, Counteſſes, and Baroneſles,but Parchioneſles, and ;,, ;+ 1.6.45, 
Uicountefles gre omittey, but notwithſtanding they are alſo compzehended 
within this Chapter, | | bes 
| Upon 


FREY TTY 


Upon this Chapter, as out of a rot, many fruitful bzanches of theLaw of 
England have ſpzung.. | ; : 

And therefoze firſt the genuine ſenſe hereof is to be ſ&n, and after how che 
fame hath been declared, and interpzeted, Foz the firſt, foz moze perfpicuity, it 
is neceſſary to divide this Chapter into ſeveral bzanches, accozding to the true 
confruction and reference of the wozds, 

| This Chapter containeth nine ſeveral bzanches, uw 

See W.r. cap.13, T+ That no man be taken oz imp2iſoned, but per legem terrz, that is, by the 
Common Law, Statute Law, oz Cuſtom of England » foz theſe wozds, Per le- 
gem terre, being towards the end of this Chapter, do refer toall the pzecedenc 
matters in this Chapter, and this hath the firit place, becauſe the liberty of a 
inans perſon is mo2e p2ecious to him, than all the reſt that follow, and there- 
foze it is great reaſon, that he ſhould by Law be relieved therein, ifhe be wzon- 
ned, as hereafter ſhall be hewed, FA) | 

2. No man ſhall be viſleiſed, that is, put ont of leiſin, oz diſpoſleſſed of his 
froe-hold (that is) lands, o2 livelihod, oz of his liberties, oz free-cuſfoms, thac 
is, of ſuch franchiſes, and fr&doms, and free-cuſtoms, as belong to him by his 
free birth-right, unleſs it be by the lawful judgment, that is, vervic of his 
equals (that (s, of men of his own condition.) oz by the Law of the Land (that 
is, to ſpeak ic once foz all ) by the due courſe, and pzocels of Law, 

3- No man ſhall be out-lawed, made an exlex, put out of the Law, that is, 
depzivev of che benefit of the Law, unlefs He be out-lawed accozding to the 
Law of the Land. OA | 

4. No man ſhall be exiled, o2 baniſhed out bf his Country, that is, Nemo 
perdet patriam, no man ſhall loſe his Country, unlels he be exiled accozding to 
the Law of the Land, 2] 

5. No man ſhall by in any ſoz deffroyed (-Deſiruere, i. quod prius firuQum, 
& facum fait, penitus evertere '& diruere ) tunleſs it be by the verdic of his 
equals, oz accozving to tho Law of the Land. | 

6. No man ſhall be condemned at the Kings ſuice, either befoze the King in 
his Wench, where the Pleas are Coram Rege, ( and ſo are the wozvs, Nec ſuper 
eum ibimus, to be underftod ) noz befoze any.other Commiſſioner, oz Judge 
whatſoever, and fo are the wozds, Nec ſuper eum mittemus, to be underſtod, but 
by the judgment of his Peers, that is, equals, oz accozving to the Law of the 

and, 

7, We ſhall ſell to no man Juffice oz Right. 

8. We ſhall deny to no man Juſtice oz Right. 

9. We ſhall defer to no man Aultfce oz Right. | 

The genuine ſenſe beitie viſtinctly underſtoy, we ſhall pzoc&d in oder to 

+ See W.r.cap.rg UNfold how the ſame hath been declared, and interpzeted, 1. By authozity of 
o wing? 25 - Parliamenc, 2. By our boks. 3. IÞy p2ecedent. 
« Toe »2.C:Yg, 
30 #:3-:9-42E-3 Q Nullus liber homo capiatur, aut impriſonetur. ] Attached and ar- 
Ror.Parl. 42 F4, Zeſted are comp2ehended herein, — | 
Sir Jo. a Leescaſe, 1, No man ſhall be taken, (that is) reffrafned of liberty, by petitton; 62 fug- 
Ty 304, "g ceftion to the King; o2 to his Cotncel, * unleſs jt be by fndictmenc, o2 pzeſenc# 
caſe del Martha Ment of god and lawful men, where ſuch deeds be done, This bzanch, 8nd di- 
ea, vers other parts of this Act have been notably explained by divers 2 Acts of Pax- 
b See 43 Af. p-21 liament, Ec, quoted in the margent, | =? 
where I. vomag 2. No man ſhall be diſſeiſed, Ec, 
and other $rne bYereby is intended, that lands, tenements, gods anv chattels ſhall not be 
are cited, nora [Ciſed into the Kings hands, contrary to this great Charter, and the Law of the 
dent, che uſurpati- Land No2 any man ſhall be viſſeiſed of his latids oz tenements, 02 diſpoſleſ- 
ie lp ogy ſed of his govs oz chattels, contrary to the Law of the Laud, Ins 
SEG 222. EeAcuſtom was alledged in the Town ofC, chat if che Tenant ceaſe by two 
ny,4 3* years, thatche Lozd ſhould enter inco the fri&holy of the Menant, aud hold the 
843 £-3-32- ſame until he were ſatisfied of the arrerages, and it was adjudged 00g 
| again 


Cap. 29. S\dugna Charts. 47 


_—— 


Em 


againſt the Law. of the. Land, to enter into-a mans freehold in that caſe with- 
out, action anſwer 1 ot 
King H.6. granted. ito the Cozpdzation of Diers within London, power to Lib.8. Tr, 41 El. 
learch, &c. and- if they found-any cloth died with Logwod, that the cloth ould fol.125. Caſe de 
be fozfeit 2 and-it was adjudged, that this Charter concerning the fozfeicure, ©2245: 
was againlt che Law- of che Land, and this Dtcatute: | Foz - uo fozfeicure-can | E 
grow by Letters Patents+ 1 
No man ought to be;puc from his livelihod without anſwer, 
3- No man-outlawed, that is, barred to have the benefit of the Law, Vide AX 3 Pi & Mar, 
foz the wo3d, the firſt part of the Inftitutes, 14, M15. 
Note to'this: wozd utlagetur, theſe wozds; Nik per legem terre, do refer, 


C De libertatibus. |] This word, libertates, liberties, hath thi& ſignifi- 
cations 2 | | 33 Tin | ' 
1, Firſt, As it hath been faid, ic ſignifieth the Laws of the Realm, in which 
reſpect this Charter is called, Charta libertatum. eres RE 
2. Jt fignifieth the. fzxedoms that the Subjects of England have ; Foz er- 5 41 EZ Cora 
ample, the Company of the Merchant Tailorsof England, having power by their 173; 00,92 10. 
Charter to make D2dinances, made an Dzdinance, that every b2other of the & yacges. 
ſame Dociety, ſhould put the one half of his clothes to be dzeſſed by ſome Cloth- 
wozker free of the ſame-Company, upon pain to fozfeic x 8, &c. and it was ad- 
judged that this Dadinance was againlt Law, becauſe it was againft the Liber 
ty of the Subjed, fo2 every Subject hath frevom to put his clothes to be d2eſſed 
by whom he will, & kc defmilibus : And fo it is, if ſuch oz the like grant had 
ben made by his Letters Patents, 
3+ Liberties ſignifieth; the franchiſes, and pziviledges, which the Subjeds 
have of the gift of theKing, 8s the govs, and Chattels of felons, outlaws, and - 
- _ 02 which the @ubjeg claims by pzeſcription,as wzeck, waif, fray, and 
t e, | 
D0 likewiſe, and foz the ſame reaſon, if a grant be made to any man, to have T* 44 Eliz. 5, 
the ſole making of Carbs, 03 the ſole dealing with any other trave, that grant "5 yy Foug 
is againlt the liberty, and freevom of the Subjec, chat befo2e did, o2 lawfully p4;c5i caſe, * 
might have uſed thas trade; and conſequently againſt this great Charter, 
Generally all monopolies are againlt this greas Charter, becauſe they are 


againſt the liberty ana fraedom of the @Subjee, and againſt the Law of the 
Land, 


C Liberis conſuctudinibus,] Df Cuſtoms of the Realm, ſome be ge- 
neral, and ſome particular.. Df theſe read in the firſt parc of the Inſticutes. 
we liberis is added, foz that the Cuſtoms of England bzing a frevom with 

em. | 
4, Fo man ertled, h 
_ By the Law of che Land no man can he exiled, 02 baniſhed out of his native 80 Part. 19. r. 
Country, but either by authozicy,of Parliament, oz in caſe of abjuration fo2 cc. 31 "wage 
felony by the Common Law: and ſo when. onr boks, 02 any Recozd ſpeak of in vica 31. 18 E-3, 
exile oz baniſhmeut, other then in-caſe of abjuration, it is to be intended to be 54.Matraverscaſe. 
done by authozity of Parxkament ; * as Belknap and other Judges, #c, baniſhed 22am 15 E-2. | 
inco lland i abr 

This is a beneficial Law, and is conſtrued benignly, and therefoze the Bing nu. 23. Scan? pi. 
cannot ſend any Dubject of England againſt his will to ſerve him ont of this Cor. 116, 117. 
Kealm, foz thac ould be-an extte, and he ſhould perdere patriam : no, he can- 35 £+1+ cap. x- 
not be (ent againft his wild into Ircland, to'ſerve the King as his Deputy there, 
becauſe it is out of the Kealm of England : foz if the King might ſendhim out 
of this Realm to auy place, then under pzetence of ſervice, as Ambaſſavaz, o2 
the itke, he might ſend him into the furtheſt part of che wozld, which being an 
exile, is pzohibited by this Act, And albeit it was accozded in the Upper-houſe 
of Parliament, Annos E.3.nu.s. that luch learned men in the Law, as ſhould 

| be 


3 


ve ſent, as Juſtices, oz otherwiſe, to ſerve in Ireland, ſhould have no excuſe, pet 
that being no Act of Parliament, it did not bind the Dubſec, - And! this nota- 
| bly appeareth by a Recodd, in 44 E.3. Dir Richard Pembrughs Caſe, who was 
Ror. clauſ. anno Warden of the Cinque Po2ts, and had divers offices, annuities, and lands 
44 E.3. Sir Rich, Kranted to him fo life, oz in fee by the King under the great Seal, 'Pro ſervitio 
Pembrughs Caſe, .inipenſo, & impendendo. The King commanded Dir Richard to ſerve him in 
Ireland, as his Deputy there, which he abſolutely refuſed, whereupon the King 
by advice of his Councel, ſeiſed all things granted to 'him, pro ſervitio impen- - 
dendo, ( tn reſpect of that clauſe )-but he was not upon that reſolution com- 
mitted to p2iſon, as by that Recozd it appeareth-; -And the reaſon-was becauſe 
his refuſal was lawful, and if the refuſal was lawful to ſerve in Ireland parcel 
of the Kings Dominions, 3 fortiori, a refuſal is lawful to ſerve in any fozrein 
Country, And it ſemeth to me, that the ſaid ſeiſure was unlawful; foz pro ſer- 
vitio impenſo & impendendo , muſt be intended lawful ſervice within the 
Realm, ... 
+ $-260:3.:23.£:9 E: No man deffroyed, Tc. oi gp, 
©.3. Forteſcue - =" is, foze-judged of life, oz limb , diſherited, 02 pitt to to2ture, oz 
CAP. 22+ deat Us | : | 
Mirror cap.2. $3. The Mirror Witing of the ancient Laws of England, faith, Soloient les Roys 
faire droit a touts, per eux, ou per lonr Chiefe Juſtices, & ore les - faits les Royes 
per lour Juſtices Comiſlaries errants allignes a touts pleas': En aid de tiels eires ſont 
Tornes de Viicounts neceſlaries, & views de frankpl. & quant que bones gents a 
tiels inqueſts inditerent de peche mortel, ſolojent les Royes deltruere ſans reſpons, 
&c. Accord eſt, que nul appelee, ne enditee ſoit deſtroy ſans reſpons. 
Paſe. 39 E.3. Co. Thomas Carl of Lancaſter was deſtroyed, that is, adjudged to die, as a Trai- 
ram Rege, John of t02, and put to death in 14 E. 2. and'a Recozdthereof made : And Henry Earl of 
Gaunts eſe. Lancaſter his bzother, and heir was refto2ed foz two-pzincipal errozs in the pzo- 
= p wy nod. nan . c&ding againſt che ſaid Thomas Earl, 1. Quod non fuit araniatus, & ad reſpon- 
nd. cath. ſionem politus tempore pacis, co quod cancellaria, & aliz Curiz Regis fuer aperte, 
Ror. Parl. 42 E.3. in quibus lex ficbat unicuique, prout feri conſuevit. 2. Quod contra cartam de liber- 
nu.23. Sir Jo, of tatibus, cum di&tus Thomas fuit urus parium, & magnatum Regni, in qua contine- 
and tur, and reciteth this Chapter of Magna Charta, and ſpecially, quod Dominus 
Rex non ſuper eum ibit, nec mittet, niſi per legale judicium parium ſuorum, tamen. 
per recordum prxdicum, tempore pacis abſq; aranamento, ſeu reſponſione, ſeu le- 
gali judicio parium {uorum, contra'legem, & contra tenorem Magnz Charte. )-he 
was put to death ; Poze examples of this kind might be ſhewed, 
Lib, 10. fol.94. In Every oppeſſion againſt Law, by colour of any uſurped authozity, is a kind 
the caſe of the of deſtruction, foz, Quando aliquid prohibetur, prohibetur & omne, per quod de- 
Marſhalſea, venitur ad illud : And it is the wot oppzellidn , that is done by colour of 
Aiguih, Auſice, - | FT Sg, 

It is to be noted, that to this Uerb deſiruatur, are added aliquo modo, and to 
no other Uerb in this Chapter, and therefoze all things, by any manner of 
means tending to deffruction, are pzohibited : As if a man be accuſed oz indicted 
of treaſon, o2 felony, his lands, o2 gods cannot be grantedto any, no not fo 
much as by p2omile, noz any of his lands, 02 gods ſeiſed into the Kings hands, 
befoze attainder: Foz when a Dubject obtaineth a pzomiſe of che fozfeiture, 
manp times undue means and moze violent p2olecution is uſed fo2 p2ivate 

Rot. Parl. 15 E. 3. ucre, tending to deſtruction, than the quiet and juſt pzoceving of Law would 
nu, 6. &c. permit, and the party ought to live of his own until accainder, 


11 E.z. breve.173 | Per judicium parium ſuorum. ]. By judgment of his Pers. Only 


dy wy a Lo2d of Parliament of England ſhall be tried by his Pers being Lo2vs of 


20 Eliz, Dier 350, Parliament: andneicher Noblemen of any other Country, no? others that are 

Lib.g. fol.117. called Lo2ds, and are no Lo2ds of Parliament.,oare accounted-Pares, Peers with- 

_ Zanchars in this Dtatute, Who ſhall be ſaid Pares, Peers,.02 Equals, ſe& befoze Cap.14, 

Ts & per Pares. | | f 

Pere note, as is befoze ſaid, that this is co'be-underſtod of the Kings ne 
| bs 


« 4 


Cap.29. Magna (harta. a9 


TE nn nn 


foz the wozds be, nec ſuper cum ibimus, nec ſuper eum mittemus, niſi per legale x H.4.1. 13 H.8.1, 
judicium parium ſuorum. Therefoze, foz example, if a Noble man be indictedfoz 10 £.4-5. 
murder, he ſhall be triev by his Peers,but if an Appeal be bzoughe againft Him; 
which is the ſutt of the party, there he ſhall not be tried by his Pers, but by-an 
v2dinary Jury of twelve men : and that foz two reaſons, Firſt;foz that the-Ap- 
peal cannot be bzought befoze the Lo2d high Steward of England, . whs is the 
only Judge of Noble men, in caſe of Treaſon oz Felony, Deconvly, this:Dra- 
tute extendeth only to the Kings ſuit, | 

And it extendeth to the Kings ſuit in caſe of treaſon oz felony, o2 of miſp2i- 
fion of treaſon o2 felony, o2 being acceſſary to felony befoze, oz after,and not to 
any other inferioz offence. Alſo it excendeth tothe trial it ſelf, whereby he is to 
be convicted : but a Nobleman is to be indicted of treaſon oz felony, oz of miſ- 
p3iſton, o2 being acceſſary to in caſe of felony, by an inquelt under che degree of 
Nobility : the number of the Noblemen that are to be triers are, 12. 02 moe. 

And a Peer of the Realm may be indicted of treaſon o2 felony, befoze Com- 
miſſioners of Oier & Terminer, 02 tn the Kings Bench, if the treaſon o2 felony | 
be committed in the County where the Kings Bench fit : he alſo may be indicted 19 8.7. Edm. de 
of murder, oz manflaughter, befoze the Cozonerz#c, ut if he be indicted in che !a Pole Earl of 
Bings Bench, oz the Jnvictment removed thicher, the Novleman may plead his Juſcale; lt: 
pardon there befoze the Judges of the Kings bench, and they have power to al- Norrice caſe co- 
low it, but he cannot confeſs the indictment, oz plead not guilty befoze the ram Rege, 
Judges of the Kings Bench, but befoze the Lo2d Dteward; and the reaſon of 
this diverſity, that the trial oz judgment muſt be befoze o2 by the Lozd Dtew- 
ard, but the allowance of the pardon may.be by the Kings Bench, is becaufe chat 
is not within chis Statute, 

If a Nobleman be indicted, and cannot be. found, p2oces of Dutlawzy thall scamf.pl. cor.13c. 
be awarded againſt him per legem terrz, and he ſhall be Dutlawed per judicium 


Coronatorum, but he ſhall be tried per judicium parium ſuorum, when he appears 
and pleads to iſſue, 


«C Per legale judicium. ] By this wozd legale; -amongtt others, - thiz 
things are implied. :.. That this manner of trial was by Law, befoze this 
Statute, 2. That their verdict mult be legally given, whereit pincipally it pacy.254.8. in 
is cobe obſerved. 1. That the Lozds ought to hear no evidence'but in the pzes the caſe of the L. 
ſence and hearing of che pziſoner, 2. After the. Lozds be gons together tocon- Dacres of the 
ſider of the evidence, chey cannot ſend ts the high Steward:to.ask the Judges _ Fug = 
any queſtion of Law, but in the hearing of the pziſoner, that he'miay hear whe- England Oe 
ther the caſe be rightly put, foz de facto jus oritur ; neither can the Lozvs,when Juſtice Spelman 
thep are gone together, ſend foz the Judges to know any opinton in Law,. but reports. 
the high Dteward ought to demand it in Court in the hearing of the pziſoner, Se<the.3 part of 
3+ When all the evidence is given by the Kings learned Councet, the high 7,6, # 
Dceward caunot collect the evidence againſt the pziſoner, 02 in any fozt confer 
 wiithche Lozds touching their evidence, in.the abſence of the ptiſoner, but he 

ought to be called to it; and all this is implied in this wozd legale. And there- 
toze ic ſhall be neceflary foz all ſuch/pziſoners,after evidence given againlt him, 
and befoze he depart from the War,.to require Jufice'of the LozvSteward,aud 
of the other Lozds, that no queſtion be demauded by the Lozvs, oz fp&ch oz 
conference had by any with the Lo2ds, but in open Court in his pzeſence and 
hearing, 02. elſe he ſhall not take any advantage thereof aftev verdie and judg- 
ment given : but the handling thereof at large, anv of other things concerning 
this matter, belongs to another Treatiſe, as befoze J have ſhewed,' only this 
may lufkice fo2 the Expoſition of this Statute. @D& the 3. part. of the Inſtitutes, 
cap. Treaſon, | | 

And it. is here called Judicium parium, and not vercdictum,;. becauſe the No- 
ble men returned, and charged, are not ſwo2zn, but give their judgment upon 
their Yonour and Ligeance to the King, foz ſoare all the Eacries of Reco2d, 
ſeparately beginning at che puiſnc Lozd, and ſo Nv UPWavd., X 
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Rot. Parliam, 


4 E.3. nu.6. 


Anno 8 Will, 
congq. 


&Anno8W.t. 


20 8.6,Ccap.9. 


Paſeh. 23 H.8. 
Spelmans report, 


Rot. Parliam. 
26 Es I1.ROt.1, 


25 E.3.cap.4+ 


a8 E3.Cap.3. 
37 E.z.cap.s. 
42 E 3.Cap.3, 


And though of ancient time the Lozds and Peers of the Realm uſed in Par- 
liament to give judgment, in caſe of Treaſon and Felony, againſt thoſe that 
were no Lozds of Parliament, yet at the ſuit of the Lo2ds it was enacted, that 
albeit the Lozds and Peers of the Realm, as Judges of the Parliament, in the 
p2eſence of the King, had taken upsn them to give Judgment,in caſe of Trea- 
ſon and Felony,of ſuch as were noPeers of the Realm, that hereafter noP&@rs 
oy be dziven to give Judgment on any others, than on their Pers accozding 
to the Law, 

This trial by P&ers was very ancient, foz A read, that William the Conque- 
r02, in the beginning of his reign, created William Fitzosberne (who was Earl 
of Bretevil in Normandy) Carl of Hereford in England, his Son Roger ſuccieved 
him, and was Earl of Hereford, who under colour of his Siſters marriage at Ex- 
ninge near Newmarket in Cambridgeſhire, whereat many of the Nobility, and 
others were aſſembled, conſpired wth them to receive the Danes into England, 
and to depoſe William the Conqueroz, (who then was in Normandy) from his 
Kingdom of England : and to bzing the ſame to effec, he withothers roſe. This 
Zreaſon was revealed by one of the Conſpiratozs, viz. Walter Earl of Hunt- 
ingdon an Engliſh man, Don of that great Syward Earl of Northumberland : 
fo which Treaſon this Roger Carl of Hereford was appzehenved by Urſe Tip- 
toft then Sheriff of Worceſterſhire, and after was tried by his Peers,and found 
guilty of the Treaſon per judicium Parium ſuorurn, but he lived in pziſon all the 
days of his life. You have heard in the Cxpoſition of the 14 Chapter, who are 
to be ſaid Peers, ſomewhat is neceſſary to be added thereunto. Jt is pzovided 
by the Statute of 20 H.6. That Dutchelles, Counteſſes and Baroneſſes, ſhall 
be tried by ſuch Peers as a Nobleman, being a Peer of the Realm ought co be 3 
which Act was made in declaration and affirmance of the Common Law : foz 
WVarqueſles and Uicounteſſes not named in the Act ſhall ve alſo tried by their 
Peers, and the Nuen being the Kings conſozt, oz dowager, ſhall alſo be tried, 
in caſe of Treaſon, per Pares, as Nueen Anne, the Wife of King Henry the eight 
was Termino Paſch. anno 2$ H.8. in the Tower of London befoze the Duke of 
Norff. then high Steward, 

If a Woman that is Noble by birth, doth marry under the degree of Nob(- 
lity, yet the ſhall be tried by her Peers, but if ſhe be noble by marriage, and 
marry under the degree of Nobility ſhe loleth her Dignity, foz as by marriage 
it was gained, ſo by marriage it is loſt, and the ſhall not be tried by her Peers, 
If a Dutcheſs by marriage do marry a Waron, the loſeth not her Dignity, foz 
all degrees of Nobility, as hath been ſaid, are Pares. Jf a Queen Dowager 
marry any of the Nobility, oz under that degree, yet loſeth ſhe not her Dig- 
nity, as Katherine Queen Dowager of England, married Owen ap Meredith ap 
Theodore Eſquire, and yet ſhe by the name of Katherine Queen of England, 
maintained an Action of Detinue, againſt the Biſhop of Carlile. 

And the Nucen of Navarra marrying with Edmund the bzother of E. 1. ſued 
fo2 her Dower by the name of Queen of Navarra and recovered. 


C Niſi per Legem terrz. J ut by the Law of the Land, Foz the crue 
ſenſe and expoſition of theſe wo2ds, ſee the Statute of 37 E.3.cap.8. where the 
wo2vs, by the Law of the Land, are renvzed, without due pzoces of Law, foz 
there it is ſaid, though it be contained in the great Charter, that no man be ta- 
ken, impiſoned, o2 put out of his freehold without p2oces of the Law, that is, 
by indictment oz pzeſentment of god and lawful wen, where ſuch deeds be done 
in due manner, 02 by Writ oziginal of the Common Law, 

Without being bzought in to anſwer but by due Pzoces of the Common law. 

No man be put to anſwer without pzeſentment befoze Julkices, 02 thing of 
reco2d,02 by due p2oces,o2 by wiit oziginal,accozding to.the old Law of the Land, 

Wherein it is to be obſerved, that this Chapter is but veclaratozy of the ol 
Law of England. Rot. Parliament 43 E.3. nu. 22,23. the raſe of Sir John a Lee, 
the ®teward of the Kirſts houſe, +4 
er 
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C Per legem terrz. | i. Per legem Angliz, and heretpon all Commiſſions 
are &rotinded, wherein is this clauſe, facturi quod ad juſtitiam pertinet ſecundum 
legem, 8 conſuetudinem Angliz, 6c. And it is noi ſaid, legem & conſuctudinem 
Regis Angliz, left it might be thought to bind the King only, noz populi 
Angliz, left it might be thought to bind them only, but that the Law mighc 
ertenv to all, it is ſaid per legem terre, i. Angliz, | 

Andaptly it is ſaid in this Act,per legem terre, that is, by the Law of England : 
F02 into thoſe places where the Law of England runneth not, other Laws are 
allowed in many caſes, and ndt p2ohibited by this Act, Foz example : Jf any 
injury, robbery, felony, oz other bftence be done upon the high Sea, Lex terrz 
extendeth not to it, therefoze the Adtntral hath conuſance thereof, and may p20- 
ceed acco2dftitx to the marine Law by imp2iſonment of the body, and other p20- 
reedings, as have been allowed by the Laws of the Realm, | 

And \o if two Engliſhmen vo go into a fozrain Kingdom, and fight there,and "B+ 
the one murder the other, lex terr# extetiveth not hereunto, but this offence ſhall ©3 45 
be heard and determinev befoze the Conſkfable and Warſhal, and ſuch pzoceedings 
Hall be there bp attaching of the bodp, and otherwiſe, as the Law and Cuſtom 
of that Court have been allowed by the Laws of the Realm, _. . 

Againſt this ancient and fitndamencal Law, and in the face thereof Jfindan 
Act of Parliament made, that as well Jiffices of Aſſiſe, as Jultices of Peace 
(withott ati finding 02 pzefentrient by the verdict of twelve men) upon a bare 
infozmation foz the King befoze them made, ſhould have full power and authos 
rity by their diſcretions, to heat and determine all offences and contempts 
committed, 62 done by any perſoh o2 petſoiis againſt the fozm, ozdinance and 
effect of any Statute made, and not repealed, #c, By colour of which Act,haking 
this fundamental Law, it is not ctedtble what hozrible opp2eſſions and exacti- 
ons, to the undoing of infinite nitmbers of people were committed by Sir 
Richard Empſon Knight, and Edm. Dudley being Juſtices of Peace, thzoughout 
England aitdupon this unjulk and injiittous Act (as commonly in like caſes ic 
Go out.) a new office was erected, and they made Paſters of the Kings fo2- 

ertures, | | 

Ettt at the Parliament holven in the firſf year of H. 8. this Ac of 11 H. 7. ; q,g,cap.s; 
is recited and made void, and repealed, and the reaſon thereof is yielded, foz 
that by fozce of the ſaid Act it was manifeſtly known, that many finiſter and 
crafty, feigned and fozced infozmations Had been purſued againſt divers of the 
Kings Subjects, to their great damage, atid wzongful veration; And the ill 
ſucceſs hereof, and the fearful etiv of theſe two oppzeſſozs, ſhould deter others 
from committing the like, and ſhould admoniſh Parliaments, that infkead of 
this o2dinary and pzecious trial Per legem terrz, thep bzing not in abſolute and 
partial trials by diſcretion, | 

If one be ſuſpected foz any crime, be it Treafon, Felony, #c, Andthe party g,.par, i 6.4. 
fs td be examined upon certain interrogatozies3 he may hear the interrogatozies, memb.2.nu.. 
#ttd take a reaſonable time to anſwer the ſame wich deliberation ( as there the 
time of deliberation was ten hours,) and the eraminate, if he will, may put 

is anſwer fn wziting, and keep a Copy thereof : and ſo it was reſolved in 

arliament by the Lozds Spiritual ativ Tempozal in the caſe of Juffice Ri- 
chill. Dee the Recozd at large, | 

And the Lozd Carew being examined foz being pzivy to the Plot, foz the 4, 5 7acwbi 
eſcape of Sir Walter Rawlcigh attainted of Zreaſon, deſired to have a copy of kegis. 
his examination, and had it, as Per legem terre he ought. 

Now here tt is to be known, in what caſes a man by the Law of the Land, 
map be taken, arrefted, attached oz impziſoned in caſe of Treaſon oz Felony, 
befoze pzeſentmenc, indictment, #c, Wherein tt is to be underſfod, that P2oces 
of Law is twofold, viz. By the Kings Writ, oz by due p2oceeding and warrant, 
either in deed, 0? in Law without Writ, | | 

As firſt, where there is any witneſs againſt the offender, he may be taken 
and arreſted by lawful wartant, and committed to pziſon. 
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, E-4.20.8 E.4-3. When Treaſon and Felony is committed, and the common fame and voice 

9E-4.27.11 E-4-2+ is, that A. is guilty, it ts lawful fo2 any man that ſuſpects him, to appzeheny 

2 fl.7.15.b4. im. 

4 Hp a This Fame BraQton deſcribeth well, Fama quz ſuſpicionem inducit,oriri de- 
+7]+&:0s 


26H.8,9. bet apud bonos, & graves, non quidem malevolos, & malcdicos, ſed providas 


27 8.8.23. & fide dignas perſonas, non ſemel, ſed ſzpius, quia clamor minuit, & defamatio 
a BraRon fo.143+ moniſeliat. 

b29E 2.9. b 90 it is of Yue and Cry, and that is by the Dtatute of Wincheſter, which 
39 E.3-35. is but an affirmance of the Common Law : Likewiſe if A. be ſuſpected, and he 
2 . Jo 7TI. 


fleeth, o2 hiveth himſelf, it is a god caule to arreſt him, 

c Jf Treaſon 02 Felony be done, and one hath juſt cauſe of ſuſpicion, this is 
c11H.4.4b, a godcauſe and warrant in Law foz him to arreſt any man, but hemuſt ſhew in 
20 E.46.b, certainty the cauſe of his ſuſpition : and whether the ſuſpition be juſt oz law- 
_ _—__ ful, ſhall be determined bp the Juſtices in an Action of falſe impziſonment 

ST bought by the party grieved, oz upon a Habeas corpus, &c. 
29 E.3.39- A Felony is done, and one ts ptrſued upott Yue and Cry, chat is not of ill 
fame, ſuſpicious, unknown, noz indicted 3 he may be by warrant in Law at- 
tached and impziſoned by the Law of the Land, 
4 H.7.2. $H.7.5 A Watchman may arreft a night-walker by a warrant in Law, 


W.1.cap.g. 


10 H,7:20, If a man woundeth another dangerouſly, any man may arreſt him by a war- 
rant in Law, until it may be known whether the party wounded ſhall die there- 
of, oz no. | 

26 E.3.71.4, If a man keep the company of a noto2ions thief, whereby he is fulpected,tc. 


it is a god cauſe, and a Warrant in Law to arreft him, | 
33H8. fauxim- Af an affray be made to the bzeach of the Kings peace, any man may by a 
priſonment,Br.6. Uarrant in Law reſtrain any of the offenders, to the end the Kings peace may 
be kept, but after the atfray ended, they cannot be arreſted without an expzeſs 
Warrant. 


9ce now the Statutes of x & 2 Phil. 6 Mar. cap.13. & 2 & 3 Phil. & Mar, 
Cap.1TO, h 
"Row ſeeing that no man can be taken, arreſted, attached, oz impziſoned but 
by due p2oces of Law, and acco2ding to the. Law of the Land, theſe concluſions 
hereupon do follow, | 
Firft, that a commitment by lawful warrant, either in deed oz in Law, is 
accounted in Law due p2oces o2 p2oceeding of Law, and by the Law of the 
Land, as well as by p2oces by fo2ce of the Kings Writ. h 
2. That he oz they which do commit them, have lawful authozity. 
3. That his Warrant oz Mittimus be lawful, and that muſt be in waiting 
under his hand and ſeal, : | 
4. The cauſe muſt be contained in the Warrant, as fo2 Treaſon, Felony,zc. 
92 fo2 ſuſpition of Treaſon oz Felony, tc. otherwiſe if the Mittimus contain no 
cauſe at all, if the Pziſoner eſcape, it is no offence at all, whereas if the Mitti- 
mus contained the cauſe, the eſcape were Treaſon oz Felony,though he were not _ 
guilty of the offence and therefo2e foz the Kings benefit, and that the Pziſoner 
may be the moze ſafely kept, the Mittimus ought to contain the cauſe. 
13 H.9, Kelway 5. The Warrant oz Mittimus containing a lawful cauſe, ought to have a 
ag POR lawful concluſion, viz. and him ſafely to keep until he be deliveredby Law, ec, 
OST the Ex- and not until the party committing doth further ozder. And this doth evidently 
poficion upon the appear by the UUrits of Habeas corpus, both in the Kings Bench and Commou 


Starute of 1 E.2. Pleas, Exchequer and Chancezy, 
De frangentibus 


; Rex Viceco London falutem. Przcipimus vobis, quod corpus A.B. in cuſtodia 
priſonam. , tra detent, ut dicitur,una cum cauſa detentionis ſuz, quocunq nomine prad.A.B. 
Our of the Kings es.F : : x hr , 2 d 
Bench, though cenſcatur in ciſdem, habeatis coramnobis apud Weſtm? die Jovis prox” poſt Oftabis 
there be not any S. Martini, ad ſubjiciend”, & recipiend ea, que curia noſtra de co adtunc, & ibidem 
priviledge, &c. oxrdinar contigerit in hac parte, & hoc nullatenus omittatis, periculo incumbente, & 

habcatis ibi hoc breve. Teſte Edw. Coke 20 Nov. anno Regni noſtri 10, 


This is the uſual fozm of the Writ of Habeas corpus in the Kings wenhs 
VIAdG 
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Vide Mich. 5 E. 4. Rot. 143+ Coram Rege, Keſars Caſe, under the Teſte of Dir 
John Markham. | | _ OR 

Rex Vicecom London falutem. Precipimus vobis. quod habcatis coram Juſticia- In the Common. , 
riis noltris, apud Welt dic Jovis prox” poſt quingz ſeptimam. Paſchz, corpus A.B, Pleas, for any man 
quocunque nomine cenſcatur, in priſona veſira, ſub cuſtodia velira detcnf, ut dicitur, Priviledged in: 
una cum die, & cauſa captionis 6 detentionis cjuſ{dem, ut iidem Juſticiar noſtri, on = wg 7 
viſa cauſa illa, ulterius fieri fac*, quod de jure, & ſecundum legem, & conſuctudinem ger, an rrerE 
Regni noſtri Angliz forct faciend, & habcatis ibi hoc breve, Teſte, &, 

The like Writ is to be granted out of the Chancery, either in the time of Out of the Chan: / 
the Term, (agin the Kings Bench ) oz in the Uacation 3 foy the Court of <"y generally, 
Chantery is officina juſiicix, and is ever open, and never adjourned, ſo as the —_ pare tg | 
Dibjec being wzongfully imp2iſoned, may have juſtice foz the liberty of his &c. : wh TOM 
perſon as well in the Uacation time, as in the Term, | 

Wp theſe Writs it manifeſtly appeareth, that no man ought to be tmp2iſon- 
ed, but fo2 ſome certain cauſe $ and theſe wozds, Ad fubjiciend, & recipiend\,6c. 
pz0ve that cauſe muſt be ſhewed : fo2 otherwiſe how can the Court take ozder 
therein acco2ding to Law ? | | 

And this doth agree with that which is ſaid in the holy Þiſfozy, Sine ratione 44 Apoſi. cap. 25 
mihi videtur, mittere vin&um in carcerem, & cauſas cjus non ſignificare. JEut fince ulr. 
we w2ote thele things, and paſſed over tw many other Acts of Parliament ; ſe 
now the Petition of Right, Anno Tertio Caroli Regis, reſolved in full Parlia- 
ment by the King, the Lo2vs Spiritual, and Tempozal, and the Commons, 
which hath mave an end of this queſfion, if any were. = 

Jmpaiſonment doth not only extend to falſe impziſonment, and unjiſf, but 
foz detaining of the Pziſoner longer than he ought, where he was at the firſt 
lawfully imp2iloned, Cm _ | | 

If the Kings Writ come tothe Sheriff, to deliver the Puiſoner, if he detain Hil. 32 E.1.Coram 
him, this detaining is an imp2iſonmentagainlt the Law of the Land: Jf a man Rege Rot.71 & 7g 
be in P2iſon, a warrant cannot be made to the Gaoler to deliver the Pziſoner $2) *4* nolden 
to the cuſtody of any perſon unknown to the Gaoler,foz two cauſes; Firſt, Foy all the = 
that thereby the Kings Writ of Habeas corpus, oz delivery, might be p2evented, 8 8.4.18, 20 E,4,6 
2, The Mittimus ought to be, as hath ben ſaid, till he be delivered by Law, 

If the Sheriff, oz Gaoler detain a Pziſoner in the Gaol after his acquital, 
unleſs it be foz his fs, this is falſe impziſonment. | | 

Jn many caſes a man may be by the Law of the Lany taken and impziſoned 
by fozce of the Kings. Writ upon a ſuggeſtion made, 

Agatnit thofe that attempt to ſubverc, and enervate the Kings Laws, there Regift.64 Rot. Pat- 
lieth a Writ to the Sheriff in nature of a commiſſion, Ad capiendum im- 4s E.3. Part I. 
pugnatores juris Regis, & ad ducendum eos ad Gaolam de Newgate 3 which jorfnla Recie 
you may read in the Regiſter at.large. Ubi ſupra. - And this ts lex terre, by 
P;zoceſs of Law, to take a man without anſwer, 62 ſummons in this cale : 
rag reaſon is, Merito beneficium legis atnittit, qui legem ipſam ſubvertete in- 
tendit. 

If a Souldier after wages received, oz pzeft money taken, doth abſent him- Regiſt. 24 & 19. 
ſelf, oz depart from the Kings ſervice ; upon the certificate thereof of the Cap- | 
tain into the Chancery, there lieth a Writ to the Kings ſerjeants at Armes, tf 
the party be vagrant, and hideth himſelf, Ad capiendum condudtos proficiſcend 
in obſcquium noftrum, &c. qui ad dictum obſequium noſtrum venire non curave- 
rint. And this is lex tertz, by p2oceſs of Law,pro defenſione Regis, 6 Regni, 02 
fo2 the lame cauſe, a TWric may be directed to the Sheriff, De arreſtando ipſum, 
= pecuniam recepit ad proficiſcendum in obſequium Regis, & non elt protc- 

LUsS. 

If a man Had entred into Religion, and was p2ofeſſed, and afcer he departed Regiſt, 1.267, FN, 
from his houſe, and became vagranc inthe Country againſt the rules of his Re- Me peter 4 et 
ligion,upon the Certificate of the Abbot, od P2ioz thereof in:o the Chancery, a 53.23.70 
Wric ſhould be direced to the Sheriff, De apoliata capiendo, whereby he was : 
commanded in thefe wozds 3 Przcipimus tibi quod prefatum, &c. Sine dilatione 

arreſtes, 


A 


p A en Magna (harta. Cap.29; 


Cn—————_————_—m——— 


arreſtes, & prxfat Abbat, &c. liberes ſecundum regulam ordinis ſui caſtigand 3 
And this was Lex terrz, by P2ocefs of Law, in honorem religions, 
Regiſt. 59,50.F.N. If any lay men with fo2ce and frong hand, vo enter upon, oz keep the pdſ- 
B.54+ 15 R.2.-2. ſeſſion either of the Church, o2 of any of the houſes, oz glebe, #c. belonging 
| therennto, the Ancumbent upon certificate thereof of the Xiſhop, oz without cers 
Vide Regiſt. 284. tificate upon his own ſurmiſe may have a Urit to the Sheriff, De vi laica amo-' 
; 20g, 090. "= "om venda, by which the Sheriff is commanded in theſe wozds 3 Precipimus tibi 
i. ++ ui quod omnem vim laicam ſeu armatam, quz fe tenet in dica Eccleſia, ſeu domibus 
make purveyance Eidem annexis, ad pacem noſtram in Corn tuo perturband, fine dilatione amoveas, 
of the men of the && {i quos in hac parte reſiſtentes inveneris, cos per corpora ſua attachias, & in pri- 
Church, ſona noſtra ſalvo cuſtodias, &c. and this is lex terrz, by Pzoceſs of Law, pro 
pace Eccleſiz. | : . 
Regiſt. 89. F.N.B, Alſo a Writ of Ne exeas Regnum may be awarded to the Sheriff, 62 Jultices 
85. 31 H.8. Dicer of Peace, o2 to both, that a man of the Church ſhall not depart the Realm the 
43- 1 Mar-92. gffect whereof is; Quia datum eſt nobis intelligere, quod A. B. clericus verſus par- 
1 El1Z.165. tes exteras, ad quamplurima nobis, & quamplurima de populo noſtro prxjudicia- 
lia, & dammoſa, ibidem proſequend, tranſire proponit, &c. tibi przcipimus, quod 
predi&? A. B. coram te corporaliter venire facias, 8 ipſum ad ſufficientes manu- 
captores, inveniend, & c. Et ſi hoc coram te facere recuſaverit, tunc ipſum A. B, 
proxim# gaolx commiittas ſalvo cuſtodiend, quouſque hoc gratis facere voluerit. 
And there is another Writ in the Regiſter directed tothe party, either of the 
Clergy 02 Laity, And this is lex terrz, by P2oceſs of Law, Pro bono publico 
Regis & Regniz Whereof you nay read mo2e at large tn the third part of the 
Inſtitutes, Cap. Fugitives, | "FO 
Regiſt.267.F.N.,B. | Upon a ſurmiſe that a man is a Leper, one that hath morbum elephanticum, 
234-BraR.l.5.f.421 ſo called, becauſe he hath a skin like to an Elephant, there may be a Writ dire- 
= E544 F _ ed to the Sheriff, Quia accepimus quod J. de N. leproſus exiſtit, 8& inter homines 
pep, Hor. Comitatus tui communiter converſatur, &c. ad grave damnum homin* pred, 8 
Rox, clauf. 22 E:3, ProPter contagionem morbi pred periculum manifeſtum, &c, tibi prxcipimus quod 


in dorſ, 20 parte, aſſumptis tecum aliquibus diſcretis & legalſfbus hominibus de Comitat przd non 


m, 14. ſuſpe@”, &c. ad ipſum ]. accedas, &c. & examines, &c. & i ipſum leproſum inve- 


neris, ut prxdi&* eſt, tunc ipſum honeſtiori modo, quo poteris a communione ho- 
minum predi&* amoveri, & ſe ad locum folitarium ad habitand ibidem, prout mo- 
ris eſt, transferre facias indilate, &c. And this is lex terre, by P2oceſs of Law, foz 

> — Caving of the people from contagion and infection, | 
Lib.ro. f.74.inthe Wut if any man by colour of any authozity, where he hath not any in that 
cuſof rhe Mar-' particular cale, arreſt 02 impziſon any man, oz cauſe him to be arreſted, oz im 


42 E.3. nu. 23, P2iſoned, this is againſt this Act, and it ismofk hateful, when it is done by coun- 
Sir John a Lees tenance of Juſtice, | 


rh OD King Edw.s. div incozpozate the Town of S. Albons, and granted to them 


a 4+ to make o2vinances,t#c. they made an o2dinance upon pain of impziſonment,auy 
it was adjudged to be againſt this Statute of Magna Charta 3 90 it is, if ſuch an 
92dinauce had been contained in the patent it ſelf, 
All Commiſſions that are conſonant to this Act, are, as hath been ſaid, Secun- 
dum legem, & conſuetudinem Angliz. 
42 AN. pl.5.Ror. A Commiſion was made under the great Deal to take J N.: ( a noto2ious fe- 
Purl. 19 R2.n.37. fon.) and to ſeiſe his lands, and gods: This was reſolved to be againf che 
Law of the Land, unleſs he had been envicted, o2 appealed by the party, o2 by 
| other due P2oceſs of Law, | | 
Rot. Parl, 2 Hugs At is enacted, if any man be arreſted, oz impziſoned againſt the fozm of this 
Nu. 6O. creat Charter, that he be bzought to his anſwer, and have right, 
No man to bs arreſted, oz imp2iloned contrary to the fozm of che great 


Sx moze of the ſeveral Laws allowed within this Land, in the firff part of 
the Inſtitutes, Sect.3. , 


The Philoſophical Poet doth notably deſcribe the damnable, any damned 
P2oc&dings of the Judge of Yell. 


@noſius 


Cap2g. —OMoagm (bots Es 


Gnoſius hic Radamanthus habet duriffima regna; 
Caſtigatque, auditque dolos, ſubigitque fateri, 
And in another place, | 

—— lepges fixit precio atque refixit, 
Firft he puniſheth, arid then he heareth : and laſtly, compelleth co confeſs,and 
make and mar Laws at his pleaſure ; like as the Centurion in the holy hiſto- 
ſ02y did to &, Paul: Fo2 the text ſaith, Centurio apprehendi Paulum juſlit, & A+ Apoſt. c,22, 
ſe catenis ligari & tunc interrogabat, quis fuiſſet, & quid feciſſet : but gwd Judges **5**7* 
and Juftices abhoz theſe courſes. | | 

Now it may be demanded, if a man be taken, oz committedto p2zifon contra 
legein terrz, againſt the Law of the land, what remedy hath the party grieved - 

To this it is anſwered, Firſt, that every Act of Parliament made againft any 
injury, miſchief, o2 grievance doth either erpzeſly, oz impliedly give a remedy 
to the party wzonged, o2 grieved; as in many of the Chapters of this greac 
Charter appeareth 3 and therefoze he may have an action grounded upon this 
great Charter, As taking one example foz many, and that in a powerful, and a 
late time; Paſch. 2 H.8. coram Rege Rot.538. againſt the P2to2 of S, Oſwin in 
Northumberland. And it is p2ovided, and declared by the Statute of 36 E. 3. 36 E.3- cap.g. 
that if any man feeleth himſelf grieved, contrary to any article in any Statute, ; 
he ſhall have pzeſent remedy in Chancery ( that is, by oziginal Writ) by fozce 
of the ſaid Articles and Statutes, 
2. Þe may catiſe him to be indicted upon this Statute at the Kings ſuite, 
x pgs? ydtt may ſee a Pzecedent, Paſch, 3 H.8. Rot. 71. coram Rege. Rob. Shet- 

clas Cale, . 

3. 4 Ye may have an habeas corpus out of the Kings Bench oz Chancery,  Sce the reſcluti- 
thouxh there be no p2iviledge, #c; oz in the Court of Common Pleas, oz El- he -= all the Judges 
chequer, foz any officer 02 pziviledged perſon there; upon which Wric the goal 37-08900 70 ene 
er mult return, by whom he was committed, and the cauſe of his impziſon- ticles of the Cler- 
ment, and if it appearth that his tmpziſonment be juff and lawful, he ſhall be gy hereafter at 
remanded to the fozmer Gaoler, but tf ic ſhall appear to the Court, that he was !#rg< in the expo- 


impziſoned againf the Law of the land, they ought by fozce of this Statute to 042" of the Sta- 


deliver him : if it be doubtful and under conſideration, he may be bailed, w the 23 and 22 
Jn 5 E.4. coram Rege Rot.143. John Keafars caſe, a notable Recozd and tw artic. of the writ 
long here to be recited. of Habeas corpus. 


Io Eliz, Rot. Leas caſe. | See more in the 
Jn 1 & 2 Eliz. Dier 175. Scrogs caſe. *< op na 
In 18 Eliz, Dier 175, Roland Hynds cafe in margine. 


| | Cap.15. 5 

4. Ye may have an Acton of falſe impriſonment 10H. 7. fol. 17. but it is pe = Av 

entred in the Court of Common Pleas, Mich. 11 H.7. Rot. 327. Hilarie War- ; Repiſt, 3 4g 

ners caſe, and it appeareth by the Recozd, that Judgment was given foz the s.x.s, 245.258. 
plaintif : a Recozd wozthy of obſervation; Brad. 1.3. f,154. 

5- b Ye may have a Writ de homine replegiando. a W.2, C,29. Gloc, 


cap.9. 
. e Mirror,C.I1- $$, 


ſoa, habeat breve De odio & atia, ficut in Magna Charta, & aliis Statutis di eſt:  /g x.3. n.q. 


and by the ſatd Act of 42 E.3. all Statutes made againſt Magna Charta, are re- = )38 E.3. n.2z- 
pealed, E 45 E3 IK 


5 (51 
C Nulli vendemus, &c. 7 e This is ſpoken in the perſon of the King, & 6%" 35%. 

who in judgment of Law, in all his Courts of Juſtice is pzeſent, and repeat 34 8.6.38. 2 E.3. 

ing theſe wozds, Nulli vendemus, &c. C.10. I E.4. Cap. fo 
And therefoze, every @ubject of this Realm, fo injury done to him in bonis; - +5 yn 

terris, vel perſona, by any other @ubjec, be he Eccleſiaſtical, oz _—_— CRE MT PE" 
tir, 


ou cod ont Adore regen Sooner 
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Magna (harta. | Cap. 29. 


Fr& 02 Bond, Pan oz Woman,Dld oz Poung, 02 be he outlawed,excommuniz 
cated, 03 any other without exception, may take his remedy by the courſe of che 
Law, and have juſtice, and right foz the injury done to him, freely without ſale, 
fully without any denial, and ſpeedily without delay. | 

Pereby it appeareth, chat Juffice mult have thze qualittes,it muſt beLibera, 
quia nihil iniquius _ Plena, quia Juſtitia non debet claudicare z & Ce- 
leris, quia dilatio eſt quzdam negatio and then. its both Julktice andRight, 


2E.3..8. 14 E.3 QC Nulli negabimus, aut differemus, &c. ] Theſe wows have been ers 
c.14. 20 E.3.1;2. cellently expounded by latter Acts of Parliament, that by no means common 
Le 2 Pix right, oz Common Law ſhould be diſturbed oz delayed, no, though it be com- 
nu.51. Rot. Parl, MANnDed under the G2eat Deal, o2 Paivy Deal, oder, wait, letters, mellage, oz 
2 Ha mw. 64. oppor en ago y''3 from ye King, 0 any «er, and po the Ju- 
Regiſt. 186. ices ſhall pzoced, as ifno ſuch waits, letters, ozder, mellage, o2 other com- 
. SISY Fo gt - mandne Wn come to them, Judicium redditum per defaltam athrmatur, non 
w E.; 47. 39 E.3z. Obſtante breve Regis de prorogatione judicii. 

7. L. $ E.4:132. That the Common Laws of the Realm ſhould by no means be delayed, foz 
Paſch. 3H.4- Co- the Law is the ſureſt ſanctuary, that a man can take, and the ſtrongeſt fo2treſs 
on = , "_—_ - ny; pr of way ag* eſt mm" caihhs, and ſub Fo0n legj _ de- 
Rot, Parl, c 8.4, Clpitur : but the King may ſfay his own luite, as a-capias pro tine, toy the King 
nu.33. 22 af «of may reſpit his fine and the like, | 

9 HS. 50. b. All P2otections that are not legal, which appear not in the Regiſter, noz 
ag __ —E warranted by our bwks, are exp2eſly againſt this bzanch, nulli differemus : Aga 
4-76, 31 E.3.quare P3ofection under the Great Deal granted to any man, directed to the Dherifts, 
Imp.161. Mich.11 ff. and commanding them, that they ſhall not arreſt him, during a certain 
H.7, Rot. 124- in time at any other mans ſuit, wbich hath wozds tn it, per prerogativam no- 
NN _ ſtram, quam nolumus efſe arguendam 3 yet ſttch Pzotections have been argued by 
7m bang, the Judges, acco2ding to their oath and duty, and adjudged to be void: As Mic, 


Mich. 13 8 14 El. 11 H.7. Rot. 124. a P2otection granted to Holmes a Uintner of London, his 


In com. banc. factozs, ſervants and deputies, &c. reſolved to be againſt Law, Paſch. 7 H. 8. 


Hitchcocks caſe. 


11H.4.57. 39 H.6. Rot. 66. ſuch a Pzotection diſallowed, and the Sheriff amerced foz not exe- 


38. cuting the Writ, Mich. 13 & 14 Eliz. in Hitchcocks caſe, and many other of 
* Paſch. 22 E.r. latter time 3 and there is a notable * Reco2d -of ancient time in 22 E. 1. John 


Rot.39. Cora Rege de Merſhalls caſe, non pertinet ad vicecomitemde protedione Regis judicare, imo 


Eſſex. W.t. CIs : 
a K.3. C.I4e 2 E.3. ad Curiam. 


«8. 7 H.4. Cap-14- I 

"H4c 284 OC Juſtitianvelre&um. ] We ſhall uct ſell, veny, 02 delay Juffice and 

c.r. 4 H.4.c.i. right, Juſtitiam vel reum, neither the end, which is Juſtice, no2 the mean, 

2 Ihe: Wet: , whereby we may attain to the end, and that is the Law. 

OE he Inſti Rectum, right, is taken here foz Law, in the ſame ſenſe that jus, often is ſo 

Se&.234- Talled, x. Becauſe it is the right line, whereby Juſfice diſtributive is guived 
and directed, and therefoze all the Commiſſions of Oicr and Terminer, of goal 
delivery, of the peace, #c. have this clauſe, Facturi quod ad juſtitiam pertinet, 
ſecundum legem, and conſuetudinem Angliz, that is, to'vo Juffice and Right, 
acco2ding to the rule of the Law andcuſfom of England 3 and that which iscal- 
led common right in 2 E.3.is called Common Law, in 14 E.3-6&c. andin this 
ſenſe it is taken, where it is ſaid,ita q@ ſiet xeon Curia, i. legi in Curia. 2,The 
Law is called rectum, becauſe: ic diſcovereth, that which is tozt, croked,. oz 
wong, foz as right ſignitieth Law, ſo tozt, croked 02 wzong ſignifieth injury, 

Injuria eſt in, ſeu 3% 10)uria eſt contra jus, agatult right : recta linea eſt index ſui, & obliqui,, here- 


contra jus. by the croked cod of that, which ts called diſcretion, appeareth to be unlawful, 


unleſs you take it, as it ought to be, Diſcretio eſt diſcernere per legem, quid it 

juſtum. 3. Jt is called Right, becauſe it is the beſt birth-right the Dubjec hath, 

ko2 thereby his gods, lands, wife, childzen, his body, life, honoz, and eſtimation 

Cicero, are p2otected from injury and wzong ; major hereditas venit unicuique noftrum 
a jure, & legibus, quam a parentibus, | 

4+ Laſly, re um ts ſometime taken fo the right it ſelf, that a man var by 

aw 


Cap:30. _ Magna (harta, | 57 


w— _ 


Law to Land-2' As when we ſay there 1teth Breve de redo, tn fo much that 
ſome- old Readers Have ſuppoſed, that rectums in this Chapter ould be un- 
derftod of a Writ of right, fox which at this'/day no'fine in the hamper is 
paid,  As:the Goldfiner will noe out of the du, thzeds, oz ſh2evs of Gold, 
let paſs the leaff:ctum, in refpect-of the excellency of the metal : ſo ought not 
fo ms tv let paſs any ſytlable- of this Law, in reſpec of the excellency 


(Fe Mercatores, niſi publice antea-prohibiti fuerint, habeant 
'falvum & ſecurum conduftum, exire de Anglia, & venire in 
Angliam, & morari, & ire per Angltam, tam per terram, quam per 
aquam, ad emendum, vel vendendnm,, fine ommbus malis tolnetis 
er. Ntiquas- & rectas conſuetadimes, preterquam in tempore guerrz. 
6 {4 fint, de.terra contra nos: guerrina, & tales inveniantur in terra 
noſtca/1 principio'guerr#,” attachitentur fine dampno corporum ſuo- 
raw, -yel revttth, doriec ſciatut: 4 fiobis, vel a capitali Juſtitiario no- 
ſtro;” quomodo Metcatores terrz noſtrx tratantur, qui tunc inveni- 
atitiir ih ferrs ia contra nos guerrina. Et ſt noſtri ſalvi fint ibi, alit 
falvi.fint in terra noſtra. 


W || Omnes  Mexcatores. ] This Chapter. concerneth Perchant ſtran- 


rs; ---- J\ Col LH . 

Fitft, it is to be conſidered what the ancient Laws befoze this Statute were 
cocerning this matter; 2 82 

By. the ancieng Kings (amongſt whom King Alfved whs one ) defendu fuit mirror, c.1. $ 3: 
que nal merchant Alieh ne hantaſt Angleterre forſque aux 4 foires,: ne que nul de- 
murxaſt-1n 1a texre ouſter 40 jours. Mercatorumi, navigia, vel inimiicorum quidem, Int. leges Ethel. 
quzcungz cx alto ( nullis jaRtata tempeſiatibus ) in portum aliquem invehentur, cap-2 
ana 6 pace fruuntor 3 quinetiam! fi maris ata flucibus ad domicilium aliquod 
illuſre,, ac pacis beneficio donatam navisappulerit inimica, atq: iftuc nautz confu- 
gerint, #pl1 & tts-iforum omnes auguſta pace potiuntor. 

2+; I6.19 to bo. ſeen 'what this Statute hath pzovided. | 

- 3: That befdze this Dcatute Merchant rangers might be publickly p2ohi- 
bitedy Publice prohibeantur. And this pzohibition is intenvable of Perchanc 
ſtraugers.in amity; f62 this Aa p2ovideth afterward foz Perchant ſtrangers 
enexiies:3 and therefoze the pohibition intendey by this Act, muſt be by the 
commoy 0d. pitblick Councel of-che Realm, that is, by Act of Parliament, 
oy oh it concerneth the whole Realm, and is implied by this wozd 
(publies}) 11 14010) 1 10nts | 
v, 3+, That: all- ant ttangers fn amity' ( except fuch as be ſo publickly 
Pdhibited ) ſhall:have ſafe and ſure condi in-7 things, x. To depart ouc 
of England. 2:| Zo:rome inc. Enghiid. ' 3. T6 tarry here, 4. To go in 
g8d-;thzawigh Eogland, as well'by Land as by Water, 5. To buy and to 
* 6, Without any manner of evil Tolles. 7. 35y the old and rightful 
culms 75, 23.31 CITED 
-.; ow toxching Perthanc ſtrangers, whoſe Soveraign is in War with the 
Iing d5 England. 34 


A 


I There 


_ Ss Magna (hart. Is Cap.30. 


Regiſt.129. de There is an exception and p2oviſion foz ſuchas be found in the Realm at the 
areſt, fad, ſuper beginning of the War, they ſhall be attached wich a pziviledge and liniitation, 
bonis mercator. yjz, without harm of body o2-gods, with this limitation; Until ic be known 
alienig, . to us, 92 our Chick Juſtice, ( that is our Gardian, 02 keeper of 'the Realm 
Re 12, ttt our abſence) how our Perchants there in the Land in War wich us thall 
coramRege fol. be intreated, and if our Yerchants be well intreated there, theirs ſhall ve 


7. repriſel. likewiſe with us, and this is jus belli, Et in republica maxime conſervanda ſunt 
Tr.33E.r. coram jura belli. 
Rege Rot.127. 


27 E.3. Stat.2, WEut fo ſuch Perchant {rangers as come into the Realm after the War be- 
cap.17, law of Rin, they may be dealt withall as open enemies and yet-of ancient cime thi 
marke, men had p2iviledge granted them in time of War, Clericus, Agricola, & Mer- 


— 11 Hig. cator, tempore belli. Ut oretqz colat, commutat, pace fruuntur. 
nu.oo., 


48.s.c.7, 148.6, © Theend of this Chapter was foz advancement. of trade and traffique ; che 
c.7. 18 H.6.c.9, means fo2 the well uſing and intreating of Merchant ſtrangers in all the pars 
Mar.Par. 966. ticulars afozeſaid, is a matter of great moment, as appeareth by many- other 
-2E-3.C:5- 9E-3- Acts of Parliament, foz as they be uſed here, fo our Perchancs ſhall ve dealt 
oy *>. og withall in other Countries, SO IOEIG, A ; 


I1 Re2.C.7. Mala tolneta, | Evil Tolles, | 
> 4-yps5,4 Vis wozd tolnetum, and telonium, and theolonium are all one, and do fignifie 
Libs. fol.qs. inageneral ſenſe, any manner of Cuſtom, Subſidy, Pzoteſtation, Jmpoſttion, 
John webbs caſe. gz ſum of mony demanded foz expozting, 02 impozting of any wares, 03 mex- 
Sce the expolitl- cyandizes, to be taken of the buyer, Jn both theſe ſenles it. is here taken-of le- 
onot W:1--31- yeral kind of Tolles : Yoze ſhall be ſaid hereof in the Expoſition of the Sta- 
6 E.3, barre 21 | c 
35E 3.13, * tutegof W.1. andW.2. Jn the mean time ſ& John Webbes caſe lib.8.f01.46, 
F.N.B:229.d. c They are called mala colneta, when the thing demanded foz wares oz. mer- 
Welt.1.C.30, chandizes, do ſo burden the commodity, as the merchant cannot have a convent- 
e926: tia, nt gain by trading therewith, and thereby the trade it ſelf is loſt oz hindered, 
17 E.3.nu.27,28. And in divers Dtatutes malctout,foz maletot, 02 maletout is a French wozd, any 
and 21 E.3.1v.29. ſignifieth an unjuſt exaction, ee. [2 jel, om0 7 
re taken in How this Att after it Hath dealt p2ivatively, ſine omnibus malis tolnetis, it 
See the expoſition KOeth on f02 moe ſurety affirmatively, © $458 11 
of W.1.cap.31. C Per antiquas & rectas Sg wes ap J That is wy ancient and 
right duties due by ancient andlawful cuſtom, which hach ben-c e ancient po- 
licy of the Kealm to encourage merchant ſtrangers, they have a ſpeedy recovery 
fo2 their debts and other duties, &c. Per legem Mercator ; which is a part of the 
Common Law, Ts ; 206 SET) 0 / EY 
i1.ib.g.c.9. = Ehis wozd conſuctudo hath in Law divers ſignifications. '-1. Foz the Com- 
> puta no mon Law, as conſuctudo Angliz,' 2. Foz Dtatute Law, as contra conſuetudinem 
Regiſt.g.159. communi concilio regni edit. 3. 02 particular cuſtoms, as Gavelkind,Bozough 
4 EFT. Engliſh, and the like. 4. Foz rents ſervices, #c, due toche Lozd; as conſuetu- 
capEſchearre, ines & ſervitia. 5. F02 cuſtoms, tributes,” 92 impoſitions, as de novis conſuc- 
See before c.4. tudinibus levatis in regno, five. in terra, five:in aqua. 6, @ubſidies oz Cuſtoms 
Cap.lrineris, granted by common conſent, thats, by auchozity of Parliament, pro bonopub- 
lico, and theſe. be antiquz, & reaz;conſuetudines intended by this Ad,” this 
grech wich that which hath been laid befoze inthe endof theExpoſicion upon 
the eig t pter. | 1G « THIG SIO 2 edna a | 
Pereby it appeareth that the King caunot ſet any new impoſt upon (oges- 
chant, and therefoze this Act p2ovideth;not only affirmativety,viz.per antiquas, 
See the Stature of ,4 2; conſuctudines.but p2jvatively aiſo,fine. omnibus malistolretis;within which 
Carliie. is W02ds new impolicions are included, . and areihere called.mala'tolneta, as vp- 
5 E. 1, for this p , _— 
Lord Impoſition, Polite to ancient aud rightful Cuſtoms oz Subſivies Lranced by auchozity' of 
' and from whom it Parliament, Te Tus 3o 03 176 240 43438 


came, And where ſome have ſuppoſed thar there was a cuſtom due to the King-by 
Dier 31 145-43 the Common Law, as well of the.tranger, as of: the Englith;: called Ar qua 
LEliz. Dicr 16 ; cuſtuma, viz. foy wols, wolfells, and leather, that is to ſay, .foz every fack of 


wol containing 26 fone, and every fone 14 pound, vj 8. viijd, and foz a we 


Cap.30. Magna ( harta. 

of leather ris. iv d. Certain it is, that thoſe cuſfoms had their beginning by 
contmon conſent by Act of Parliament, foz King E. 1. by hts Letters Patencs 

retitech, Com Prelati, Magnates, & tota communitas quandam novam confſuctu- got.Par.; F.1.m.s 
dinetm nobis & heredibus noftris de lanis, pellibus, & coriis, viz. de ſacco lane di- Roc. finium, 

mid Marc*, de 300 pellibus dimid” Marc?, & de lafto corii xiij s. iv d. &c. Þere- 3 E-1-m-24  _ 
in four things are to be obſerved, x. That theſe cuſtoms had their czeation by cb 25 E-r- Int. 
authozity of Parliament, and were not by the Common Law, appearing by Ex parte Kemen 
thefe wozds, Quandam novam confuetudinem, fo as tr was new, and not old, Theſaur. in Scac, 
2, That this new cuftom was granted to King Edw. 1. p2oved by this wozd 

nobis. + That it was granted at the Parltamennc holden 3 E. 1. commonly 

called W. 1. (though the Recozd thereof cannot be found) fox the ſaid Patent 

bears date 10 Nov. Anno 3 E.1. which was near the ending of that year, any 

the Parliament was holden in Clauſo Paſch. befoze. 4. That here conſuctudo 

ſictnifieth a cuſtom, o2 Dubfidy granted by common conſent by Parliament, 

and in that ſenſe it is here taken, and likewiſe in the Stcatnte of 5 x 

H. 3. Statutum de Scaccario, fo2 in 48 H. 3. Proclamation was made, Con- or. Par. anno 
tra (uggerentes, &c, Regem velle exigere tallagia inconſueta, & introducere 48 H.3. a tergo. 
EXtTTanecos., 

Anv herewith agr&th the Act of Parliament commonly called confirmatio- Anno 25 E.r. 
nes cartarum, ( which is but an explanation of this bzanch of Magna Charta ) See more in the 
wherein it is enacted, that foz no occafton any aid, tasks, oz takings ſhall be ta- E*Poſirion of har 
ken by the King, oz his heirs, but by the common aſſent of the Realm, ſaving 
the ancient aids and takings dtte and accuſtomed, | 

And whereas the moſt of the whole Comminalty of the Realm find them- Rot Parl. 13 8.45 
ſelves hardly grieved of the maletout (02 ill toll) of wols, that is to ſay, of nu.18. A new Of- 
every ſack of wol 40s. and pzayed the ſaid King to releaſe the ſame, thereupon 4 c _ mo 
the ſaib King did releaſe the ſame, and granted further foz him and his heirs, {ce $wvjca, is 
that no ſuch thing ſhould be taken without their common aſſent, and their god agaioſt this A& of 
will ; and in thac Act there is a ſaving, Sauvea nous, & nous heires la cuſtume de 25 E.1. and of 
laynes, pealx, & quivres avant grante per 1a Comminaltie avandit 3 ©0 as this Act 34 E-1: hereafter 
of Parliament p2oveth that the ſaid cuſtom of vj s, viij d. fo wol, and riij s, [21%""s: 
fv v, foz leather was granted by Parliament, 

By the Statute De tallagio non concedendo, (which ts but an explanation of Anno 34 E. r. 
this bzanch of the Statute of Magna Charta) it is pzovided t Nullum tallagium S<* _—_ In ow 
vel auxilium per nos vel hzredes noſtros in Regno noftro ponatur, ſeu levetur fine + "om 
voluntate & affenſu Archiepiſcoporum, Fpiſcoporum, Comitum, Baronum, mili- ; 
tum, burgeiſiutm, & aliorum liberorum Comit de Regnonoſtro; Do as E. 1. in 
concluſton added the effec of the clauſe concerning this matter, which in his ex- 
emplification he had omitted out of Magna Charta. 

& Cap. itineris de novis conſuetudinibus levatis in xegno, five in terra, ſive in Cap. icineris, 
aqua, &c, where conſuetudines are taken foy cuſtoms, 

Upon grant to Perchant Strangers of divers pziviledges, liberties and im- Rot: Chartarum. 
munities they granted to the King anv his heirs, De quolibet ſacco lane 40 d. 3 MEA4E 
de incremento ultra cuſtumam antiquam dimid Marc*, que prius fuerit' perſoluta 
& lic pro laſto coriorum dimid Marc*, & de treſcentis pellibus lanatis 4o d, ultra 
certutn illud, quod & antiqua cuſtuma fuerit prius datum. Note here the Cuſtom 
which was granted 3 E.r. is here called antiqua Cuſtuma, and this new Cuſtom 
ts cafled nova Cuſtuma, and fometinte the one is called magna Cuſtuma, and the 
other parva Cuſtuma. _ 


X 2. Yere it appeareth that Merchants Strangers paid the fozmer Cuz 
om, 

Pozeover by that Charter, poundage of thze pence upon the pound was 
granted to the King, and his heirs by the Perchant Strangers, Er de quo- 
libet vini nomine Cuſtumz dnos folidos, &c. And this at this dap is called 
Wutlerage, and is patd only by Perchant Dtrangers 3 but paiſage is paid by 
the Engliſh only, except the Citizens of London, and this is an ancient duty t Ror. Par, Anno 
foz I find it accounted fo2 in the Reign of H. 3. by the Kings Eutler, w- P 40 8.3, 

CAlten 


= 
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called Certa priſa, which at the firſt was granted in lieu and ſatisfaction of pur- 
veyance foy wines. And laſtly, by that Charter it is granted, Quod nulla exaQio, 
priſa, vel przſtatio, aut aliquod aliud enus ſuper perſonas Mercatorum alienorum 
prexdi&?, ſeu bona corundem aliquatenus imponatur contra formam expreſſam ſu- 
perius conceſſam: ©9 as no impoſition can be ſet without aſſent of Parliament 
upon auy ſtranger. N j | 
fot, ordinationum _ Jt W983 02Dered and reſolved by divers Pzelates, Carls and Barons, by fozce 
Anno $ E.2, in Of the Kings Commiſſion, that no new cuſtoms could be levied, noz ancient. 
Scaccario. increaſed, without authozity of Parliament, foz that ſhould be againſt the great 
Charter. Anno 6 E.3. Rot.Parliament, nu.4. that no tallage ſhall be aſſeſſed bu£ 
in ſuch manner as it hath ben in time of his anceſto2s, and as tt ought to be, 
and diſannul all others, | 
11 E.3.cap.r. In Anno 11 E.3. it was made Felony to carry Wol out of the Realm, the 
Ror.Parl. 13 E-3- £nD whereof was, that our Wowl ſhould be d2aped into cloth, WBut the King 
nu. 12.licence, &c. wanting,made this ule of this Act : In the 12 and 13 years of his reign he made 
fo diſpenſations of that Dtatute in conſideration of money paid : but that Statute 
5 lived not long, Jn 13 E.3. a great impoſition was ſet upon Wols, and it is 
Rot. alinance, Called a great wzong, Cum populus Regni noftri variis oneribus, tallagiis & im- 
12 E.3.memb.22, poſitionibus hatenus pregravetur, quod dolentes referimus, and there doth excuſe 
| In dorl, himſelf, | | ; 
Note here is the wozd impoſitiones firſt uſed, impoſed by any King, in any 
Reco2d that J have obſerved, and do remember. | 
Anno 14 E.3.cap.21. A Dtibſidy granted tothe King of Wol, Wowlfells,and 
Leather, #c, by Parliament, foz a certain time in reſpect of the Wars,foz which 
the King granteth, that after that time, he no2 his heirs would take moze then 
the old cuſfom, | | 
After this time ended, the King entred into a new device to get money, viz. 
; that by agreement and conſent of the Merchants, the King was to have 40 s. of 
wi rm a ſack of Wowl,c. but hereof the Commons (that in troth were to bear the bur- 
>: E-3nu22. en, fox the Perchan will not be the loſer) complained in Parliament,foz that 
36 E.3.nu.26, the grant of the Merchants did not bind the Commous, and that the Cuffonr 
| might be taken accowding to the old ozder, which in the end was granted, and - 
that no grant ſhould be made but by Parliament, 
Rot.Parliam. No charge ſhall be levied of the people, if it were not granted in Par- 
21 E.3.nu.16, ltament, | 
Rot. Parliam. Jn 21 E.3. by authozity of Parliament, a Cuſfom 'was granted of cloth, 
= yp Dier 1 El. fo2 that the Wwl was fo the moſt part converted into cloth, which you may 
Ine origin. Scac, I in Orig, Scaccar, 24 E.3. Rot.13, 
24 E.3. Rot.13. Wy the Statute of 27 E.3.cap.4. in pzint, a @ubſidy of every cloth to take of 
27 E.3.cap.4. the ſeller ( over the Cuſtoms thereof due, that is, ſuch as then endured fo2 a 
time, and were granted by Parliament.) that is to ſay, of every cloth of alliſe, 
wherein there is no grain 4 d. &c. 

And here it is wozthy of obſervation, that there were two caules of the mas 
king of this Dtatute. 1. Foz that foz cloth no cuſtom was due other then by 
the Act of 21 E.3. 2, Foz that Wol being converted to a manufacture, and 
made into cloth, the ancient cuſtom of Dimid. mark foz a ſack of Wol was 
not by Law payable, becauſe the Wol was turned into another kind, albeit 
the cloth was made of the Wwl ; And this doth notably appear by the Recozvs 
of the Exchequer, one of them in the ſame year that the Act of 27 E: 3. was 
made, 

Ine. original. de Ac jam magna pars lane diqi Regni noſiri eodem regno pannificetur, de qua 
Scaccar. anno Ccuſtuma aliqua nobis non eſt ſoluta 3 And there it appeareth that that was the 
* Pa & 2s: 4 Cauſe of giving zo the King a Subſidy foz cloth by the ſaid Act of Parliament, 
24 E.3.Rot.13, ®f 27 E- 3- And yet if in any caſe the King by his pzerogacive might have 
See the firſt parc let any 1mpolttien, he might have let in that caſe, becauſe, as it appeareth by 


of the loſtiures, che Recozd, by making of cloth he loft the cuſtom of Wol, 


Fleta lib, 2.Ca.21, 


I4 E.3.CaP-2Is 


Rot. 


4 


on 
—— 
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Rot. Parliam.' 45 E.3. No impoſition oz charge, gc. ſhall be ſet without aſſent 6, part, 4s Ex 40 
of Parliament. " | EIS ADs 
50 E. 3. Richard Lions, a Petchant of London ptiniſhed foz p2ocuring new or. Parl. 50 E.3. 
impoſitions, and ſo was the Lov Latimer, the Kings Chamberlatn, And in the nu.19,18. 
ſame Parliament, nu.163. upon complaint that new impoſitions were ſet, the, xy, 164. & vide 
King in Parliament aſſented that the ancient cuſtom ſhould be holden, and no ibidem 191. 
new impoſition let. =D | 
Jn the raign of E.3. the black Pzince of Wales having Aquitaine granted to Rot. Pat. an. 25 E. 
him, did lay an impoſition of fuage o? focage, a foco, upon the Subjects of that 3-Created Duke of 
Dukedom, viz. a thilling foy every fire called harth-ſilver, which was of ſo great *4a1ne+ 
diſcontentment, and odious to them; as it made them to revolt. 
And no King ſince this time impoſed by p2ecext of any p:erogatide , any 
charge upon Parchandiſes impozted into, oz expo2ted out of this Kealm, until gox. parl. 88.6. 
Nutgn Maries time. © the ©tatute of 11 R.2. c.9, & Rot. Parliament, 8 H.6; nu. 29. & Rot.Par. 
num. 29. T9 FOI. 4 28 6. nu.35. 
And in 3 H.5. the Subſidy of Tunnage and Poundage was granted to King Kot- Parl. 3H. 5. 
H.5. during his life,in reſpect of the recovery of his right in France, (which was 050: ay" ""Y 
the firſt grant foy life of that, kind) yet therein was a proviſo, that the King rt * the Toſti- 
Hould not make a-grant thereof to any perſon, noz that it ſhould be any p2ece- rutes, Cap. of the 
dent fo2 the like to be done to other Kings afterwards; but yet all the Kings high Court of 
after him have had it fd life, ſo fo2cible is once a p2ecedent fired in the Crown, orange goo Subſi: 
add what proviſo pou-will, [: ay of Tunnage. 
And this grant by Parliament of the Subſidy of Tunnage and Poundage to 
the King is an argument, that'the King taking it of the gift of the Subjen,had | 
no power to impole it himlelf, | 
The Lozds any Commons! cannot be charged with any thing foz the de- Ror. yarl. 13 14 
fence of 'the Realm, fo2 the ſafeguard of the Sea, #c. unleſs it be by their 2u-10. 
”_ in Parliament, that is, in the grant of a Sublivy, whereunto the King 
aſſented. BE Jy 
Non poteſt Rex ſubditum renitentem onerare impoſitionibus. | Fortelc, C.9. & 18 
King Philip and-Nugn Mary,granted by Letters Patents to the Bayoz, Bai- 
lifts, and Burgeſſes of Southampton,and their Succefſo2s, that uo Wines called 
Palmelſeyes to be tmpozted into this Realm by any Denizen, o2 Alien, ſhould 
be diſcharged oz landed at-any other place within this Realm, but only at the 
ſaid Town and Pozt of Southampton, with a p2ohibition, that none ſhould do 
to the contrary upon pain to pay treble Cuſfom to the King and Nueen, tc. 
And foz that Anthony Donate, Thomas Frederico, and other Merchant Strangers Int communia de 
bought divers Buts of Palmeſey, #c- and landed them at Goore, and in Kent, IT —_— 2 __ 
Gilbert Gerard the Attourney General, infozmed in the Exchequer, again the 222 * ©00675- 
ſaid Perchant Dtrangers fo2 the ſaid treble cuſtom, &c. Upon which info2- 
mation, as to the ſaid treble Cuſtom, the ſaid Anthony Donat vemurred in 
Law, #. And this caſe was argued in the Exchequer Chamber by Counſel 
learned ow-both ſides, and upon conference had two points were reſolved by all 
the Judges, 1. That'the grant mave in reſtraint of landing che ſaiv Wines Mag. Chart. c. 40 
was a reſtraint of the Liberty ofthe Dubject, againſf the Laws and Statutes 9 E-3. c.1- 14 E.3 
of the Realm,” 2.'That the aſſeſſment of treble cuſfom was meerly void, and 25 E+3-< 2: 27 & 
acainſt the Law. As it appeareth by the repozt of the Lozd Dier under his hand 4. Sacha 
( which A have in mp cuſfody. ) But after by Act of Parliament, in An. 5 EL 2 &:2. c.r. 
- _— Charter is effabliſhed as to Perchant Dtrangers only,-but not again(t 
And where impotts, oz impoſitions, be generally named in divers Acts of 2385-©15.74% 
Parliament, the lame are to be intended of lawful impoſitions, as of Tunnage \ja-£.12, z jacs 
and Poundage, oz other Subſidies impoſed by Parliament, but none of thoſe <c.5. +: 
Acts oz any other do give the King; power at his pleaſure to impoſe.@e& the firſt Inc decreta in cz- 
part of the Inſtitutes, Sed. 97: QF mera Scac. Mich. 


It is then demanded, by what Law Cuſtom is paid fo2 Kerſeyes, whices, T; "a 
plain, ſtraits, and other new dzaperies, made of wol; foz it appeareth by = Mic.29 & go Elizs 
BF. | 


nu. 42. 
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of Parliament, and common experience, that all theſe pay Cuſtom to the King, 
To this it is anſwered, That a pz0po2tionable Subſidy, 02 Cuſtom is paid foz 
them within the equity of the laid Statute of 27 E.3. c,4. andlikewiſe a p20po2- 
tionable Alnage is alſo due fo2 them by that Ae. 

Hil. & Paſch. anno 2 Jacobi Regjs, great queſtions were moved, Whether Fri- 
ſadoes, Bayes, Nozthern Cottons, Nozthern Dozens, Cloth-raſh, Durances, 
Perpetuanoes, Tuft-mocadoes, Dackcloth, Fuſtians, Wozfteds, Stuffes.mave 
of Wozſtead parn, #c. were within the ſaid Art 27 E.3. as concerning the Sitb- 
ſidy, and Alnage 2 and if they were not, whether the King by his pzeroccarive 
might not impole a reaſonable Subſidy, oz Cuſtom nyon them pzopoztionably 
to the cloth mentconed in the Statute of 27 E.3. And this being queftioney be- 
foze the Lozds of the Councel, they wzote to the Judges to be certified what the 
Law was in theſe caſes, who upon mature deliberation, the 24 of June 1605. 
refolved, and ſo certified the Lo2ds by their Letters under all their hands, That 
all Friſadoes, 1Eayes, Nozthern Dozens, Nozthern Cottons, Cloth-rafh, any 
other new Dzapery made wholly of wol, of what new name ſoever made, as 
new D2apery fo2 the uſe of mans body, are to yield Dubſidy, and Alnage acco2- 
ding to the Dtatute of 27 E.z. and within the office of the ancient Anager, as 
may appear by ſeveral Decrees in thas behalf in the Exchequer, in the time of 
the late Queen : but as touching fuſtians, canvas, and fuch like made merly of 

INS: other tuff then wol, o2 being but mixed with wol, it was reſolved by atl the 

Note this, Judges, that no charge could be impoſed foz the ſearchoz meaſuring thoreof,but 
that all ſuch Letters Patents ſo made are void, as may appear by a Recoyd of 
11 H.4, wherein the reafon of the judgment is particularly recited, which the 
Judges thought god in their Letters to ſet down as followeth, 

King H.4. granted the meaſuring of wollen cloth, and canvas; that ſhould be 
bzought to London, to be ſold by any Dtranger, oz Denizen (except he were fre 
of London) taking an ob. of every whole piece of cloth ſo. meaſured of the ſel- 
ler, and one other ob. of the buyer, and ſo after that rate foz a greater op leſſer 
quantity, and one penny fo2 the meaſuring of an C. ells of canvas of the fefler, 
and fo much mo2e of the buyer ; and though it were averredthat £wo other had 
enjoyed the ſame office befoze with the like foes, viz. one Shearing by the ſame 
Kings grant, and one Clithew befoze by the grint of R.2. ( and the triith was, 
Robert Pooley, in 5 E.3. and John Mareis, in 25 E.3. had likewiſe enjoyed the 
ſame) yet amongſt other reaſons of the ſaid judgment, it was let down, aavad- 
judged that the fozmer poſſeſſion was by extoztion;cohertion, and without right, 
and that the ſaid Letters Patents were in. onerationem, oppreſſionem, bc 1 
perationem {ubditorum Domini Regis, &c.-& non in emendationem ejuſdem pos 
puli ; and therefoze the ſaid Letters Patents were void, And as touching the 

13 £.3. ex parte narrow new ſtuff made in Norwich, aud other places of Wozſted yarn, it was 
Remem. Theſaur. reſolved that it was not grantable, no fit to-bs granted, {oz there was never any 
ue ay 25 E-3: Alnage of Norwich Wozfteds, and foz theſe ſtuffs, if after they be made, and 
=_—_ "his reſo- Fucked up fo2 ſale by the makers thereof,they ſhould be again opened to be view- 
lution. 30 E. 3- £D, and meaſured, they will not well fall into their old plights, tc. as by the 
Compor. Forin- ſaid Letters it moe at large appeareth, Theſe Letters were openly read at the 
ſeco. In Scaccar: Councel Table, and well appzoved by the whole Councel, and che Lozds com- 
compot. J-Marels- ,1;uved the ſame to be kept in the Councel Chelt to be a direction foz them to 
anſwer ſuicozs in theſe caſes. ; 

But thz& judgments in the Exchequer have ben cited fox pzof, that the 
King hath power co ſet impoſitions upon Perchandizes expozted,. and ims 
P02ted, | 

Paſch, x Eliz. in —1- A judgment given in the Exchequer in an infozmation againt Germane 

Scacc. ex parte Cioll foz 40 s. ſet by Nuten Mary upon every Tun of Wine, of the growch of 

Remem, Regis. France, to be bzought into the Realm, Wut the caſe there was this, the Artour- - 
ney general infozmed, that where King Philip, and Qu@n Mary by their Pyorltas 
mation, 30 Martii, in the 4 aud 5 years of their raign; did will aud ftraitly 
command, thac no Wines of the growth of France, ſhould be bzought - ok 
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R ealm, without ſpecial licence of the ſaid King and Queen under pain of foz- 
ketture of ſuch Wine to "—_— and Nueen, Cumq, ctiam di? nuper Rex & 
Regina de adviſamento Concllii ſui ad tunc ordinaver* & decreverunt, quod quzli- 
bet perſona, que in hoc Regnum Angliz induceret hujuſmodi vina contra formam 
proclamationis predi@*, folveret pro quolibet dolio hujuſmodi vini 40 s. vocat 
impoſt. &c. and that German Ciol, againſt the fozm and effect of the ſaid P2o- 
clamation, had bzought into the Realm 338 tuns of Wines of the growth 
of France, and had not paid 4© s. fo2 each and every tun 2: the Defendanc 
pleaded a licence from the ſaid.King and Queen, dated the 9 of Decemb. anno 
I '& 2. to bzing into the Realm 1506 tuns of wine, of the growth of France, 
in-ffrangers-bottoms, with a non obſtante of any Law; Statute, -62 Pzorla- 
— made 902 to be made to the contrary, whereupon the demurrer- was 
opned. | MF 

In this Reco2d theſe things are to be obſerved, Firſt, That a Pzoclamation 
Pohibiting impoxtation of wines upoit pain of fozfeiture, was againff Law : 
fo it appeareth not, that any war was between the Realms. 2. The P2ocla- 
matton was made of purpoſe to ſet an impoſition, foz the 40 s. is impoſed tpon 
them only, and upon ſuch as ſhould bzing in wines againſt the ſaid Pzoclamas 
tion, ſo as the Pzoclamation was the ground of this infozmation, 3.The King 
and Nugn by advice of their Councel, did ozder, and decr&e, #c. and ſhew- 
eth nothow, o2 by what means this ozder'and decree was made t the pleading 
of eh a fozmer licence lo inſufficiently ſheweth, that it was by agrement and 
.* 2, The executors of Cuſtomer Smith, wers charged in a ſpectal infozmation 
koz receiving an impoſition of 3 8. 4 d. ſet by Nun Elizabeth, under her p2i- 
by: ſignet, upon every hundzed weight of Allom made within the Domintons of 
the:Pope, and judgment.in the Exchequer was-given againft them : che reaſon 
of this judgment was; fo2 that Cuſtomer Smith received the fame as due to the 
Nuen, and the iſſue was jopned, quod przdidai' executores non-tenebantur ad 
computum, &c. and the validity of the impoſition was never-queſtioned. 

3. A judgment was given in the Exchequer, fo2 an impoſition ſet upon Cur- 
rants, but the common opinion was, that that judgment was againſt Law, and 
divers exp2eſs Acts of Parliament; and'ſo by that which hath ben ſaid, ic doth 
maniteftly appear. _ E708; COD Io NEO TIO ei | 

- To conclude this point, with two of the maximes of the Common Law, 1.Le 
Common Ley ad ticlinent admeaſure les prerogatives le Roy, que 4lz ne tolleront, 
ne prejudiceront le inheritance daſcun, the Common Law hath ſo admeaſured thr 
p2erogatives of the- King, that they ſhould not take away, noz-p2ejudice the in- 
heritance of any and the belt inhericance that the Subjec hath, is the Law of 
the Realm, 2. Nihil tam proprium eſt imperii, quam legibus vivere. 

Upon this Chapter, as by the ſaid particulars may appear, this concluſion ts 
neceſſarily gathered, that all- Ponopolies concerning *trave-and taffick, are 
againſt the liberty and freedom, declared and . granted by this great Charter, 
and againſt divers other Acts of Parliament, which are god commentaries 
upon this Chapter, | [i 3 

Le point del conge del demurrer des merchants aliens eſt iffint interpretable, que 
ceo ne ſoit in prejudice des villes, ne des merchants Dangleterre; :.8& -il ſoient ſere- 
ments al Roy 6& plevyes filz demurront pluis que 40:jours. ''* 21 7 © 

- 'Foz the well intreating and ozvering of Merchant ſtrangers and denizens, 
and fqz * due imployment of their mony upon the native commodities of this 
Realm, - many Dtatutes have ben made ſince this great Charter, and have ben 
excellently expounded in che Reign. of Queen Elizabeth, bus that : matter be-: 
longs not to this place, 343 200 9; Tis 
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Magna (harta. Cap.31. 


CAP. XXXL 


I quis tenuerit de aliqua Eſcaeta, ficut de honore Wallitig- 
ord, Notting. Bolon. & de aliis Eſcaetis quz ſunt in ma- 
nu _noſtra, & ſint Baroniz, & obierit hxres ejus, non 'det aliud 
relevium, nec faciet nobis aliud ſervitium, quam faceret Baron, 
{fi Baronia efſet in manu Baronis, & nos eodem modo eam tenebi- 
mus, quo Baro eam tenuit. Nec nos occaſione talis Baroniz, vel Ef- 
caetz habebimus aliquam Eſcactam, vel cuſtodiam aliquorum noſtro- 
rum hominum, niſi de nobis alibi tenuerit 1n capite ille, qui tenuit 
Baroniam, vel Eſcaetam illam. 


Wy this Chapter it is declared, and enacted, that if any man hold of any 
eſcheate, as of any honour, o2 of other efcheats, which are Waronies, and 
were in the Kings hands; Firff, If he die, his heir veing of full age, his 
heir ſhall give no other relief to the King than he did to the Baron. 2. Noz 
do none other ſervice to the King, than he ſhould have done to the Baron, 
3- That the King ſhall Hold the: honour oz Barony as the Waron held it, 
that is, of ſuch effate, and in ſuch manner and fozm; as the Baron help 
it, 4+ The King ſhall not have by occaſion of any Barony , o2 eſcheate; 
any eſcheate but of lands holden of ſuch Barony, 5. Noz any wardſhip 
of any other lands then are holden by Knights ſervice of ſuch Warony, un- 
lefs he, which held of the Barony, held alſo of the Ding by Kntghts ſervice 
in capite, 1 NES 

All this.is merly declaratozy of the Common Law, and here it appeareth 
that he that holdeth of the King, muſt hold of the perſon of the King, and nos 

= of any honour, Barony, Pannoz oz Seigniozy 2: and it appeareth farther in our 
$& the feſt pare V®ks, that he that holdeth of the King in chief, mult noc only hold of the per- 
of the Tiſtutes, (on of the King, but the tenure mult be created by the King; 02 ſome one of the 
Sefh.10y, 47 E: 3+ pzogenito2s, 02 pzedeceſſozs Kings of this Realm, to defend his perfon any 
21. F.N.B.5. Crown, otherwiſe he ſhall have no pzerogative by reaſon of it, foz no pzeroga- 
tive can be annered to a tenure created by a Dubject, Note here is not named 
the honour of Lane' which was an ancient honour ever fince the congutett; 
which E.3. raiſed to a Count Palatine, as in the fourth part of the Inftitutes, 
cap. Duch, of Lancaſtre-appeareth Þ& 28 H.6.11. per touts les \juſtices: x E. 6; 
Bro, trav. 53: Staraford Prerog. 29+ b. | 


PR hr Ls age a py 


2! Ripe of De aliis eſcheatis: ] Some queſtion hath bien made + of theſe wozns, 
TO foz ſore have ſaid that theſe words are to be unverſtod of common elcheats; as 
whete the Lo2d dieth without heir, oz where he is attainced of felotip : 1But 
where the Lozd is attainted of high Treaſon, there the King hath the lanp by 
foxfeiture of whomfoever the land is held, and not in reſpect of any eſchedce by 
reaſoit of any Setgniozy : and therefoze where Will. Riparave a Norman, hels 
| Inkivs in fee of the King, as of the honour of Peverell, any Riparave fozfeited His 
ſt katy foz Treafoh, andthe King ſeiſed it as his eſcheat of Normaridy, it 
this caſe the land ſo fozfeited was no part of the honour, as ft ſhould have been, 
if it had come to the King, as a common eſcheate, foz it cometh to the King by 
reaſon of his Perſon, and Crown, and therefoze if he grant it over, #c, the 
Patence ſhall hold ic of the King in chief, and not of the honour, And all this 
is to be agr&d, but yet the tenants that held befoze of the honour by Kuights 


lervicez 


- ee eee ada Sanaa deed ere ad YET AAS 
. : = x - : PE : 


Cap.32, FMiagmChira. 6s 


ſervice, cannot hold of the King in chief, '' 7. Foz that they hold not of-the 
perſon of the King, but of the Yonour. 2. Becauſe the tenure was notcreated 
by the King, 02 any of his P2zogenito2s, as hath ben ſaid. | 
- Andſo doth Bratton, who'w2ote ſon after the Statute, expound this great Bra&on 1.2. fo.89; 
Charter to extend to fozfeiture of Baronies foz Treaſon, as of the Normans, b- 3o H.8. tenures, 
And yet. to make an end of all ambiguities and queſtions, the Statute of 55:44- 29H. 8. 1i- 
x E.6, was made, which is, as the wozds be, a plain declaration and reſolution 3%; 2% 27+35 8 
of the Common Law. Likewiſe the Statute of 1 E.3. which p2ovideth,- thac : E-5ompg. 
where the Land that is holden of the King, as of an honour; is aliened wich- : E.-3.cap.13. 
out licence, no man ſhall be thereby grieved, is alſo a declaration of the Conj- 3 the 7 part of 
mon Laws :- | on Inſtitutes, 
By this Chapter it appeareth, that a ſubject may have an honour, eat 


TUllus liber homo det de cz#tero amplius alicui, vel vendat [*: * E-r. coram 
oy o q Ce K 
[ alicui ] de terra ſaa 5 quam ut de reſiduo terrz ſfuz poſit KY >. 308 Tanga 


ſufficienter fieri domino feodi ſervitium ei debitum, quod pertinet of this aa. 


ad feodum illud. | _ 4» wy 


bes LS nets NG CaP.3. mirror C. 5 
7, Firſt ic isto be ſen what the Common Law was befoz? this Statute, * . 
Wo, What is wzought by this tazute, where the Lands are holden of the Norm.cap.: . 
ing. 6%. 
R z What this Dtatute hath p2ovided in caſe where Lands are holden of a 10 87.17. 
ubject. 


WBefoze this Dtatute, in caſe where the tenure was of a common perſon, the 


4 


made a feoffment of part to hold of the Lozd, then had he ſecluded the Lozd of IS 


2 Eut in the Kings caſe it was doubted, whether his tenarit might havegiven |351., pier 
part of the tenancy to hold of himſelf, becauſe the Land, and the p2ofit that 259.b. 
might come to the King thereby, was removed farther off from him, and the 4 Ror.Par.an.2r 
meſnalty 'was ever of leſs value than the land, and fo2 that cauſe the tenancy SHRIY Con- 
was called paravail ; * and in 18 E.r. theKing anſwered to a petition in Par- 77<4 is Chart, 
liament, Rex non vult aliquem medium, &c. and this queſfion remained after ! 2» A 
this Dtatute about the ſpace of 133 years, viz. till the « Statute of 34 E.3: wag 25 Aſl.p.37. 
made, whereby it is pzovided, that alienations of Lands made by tenants, 74 74-2-3- 
which held of H.3. oz of other Kings befoze him, to hold of themſelves, that the 355413: a 
alienations ſhould ſtand in fozce, ſaving to the King his pzerogative of the time pep 9E.3-36, 
of his great G2andfather, his Father, and his own, whereby it appeareth chat 
this pzerogative to have a fine foz alienation, 4 began in the reign of H.3. which 
was by this Act, and therefo2e he beginneth with H.3. his great Gzandfather, _.. 
; Tothe ſecond point by this Act, where lands are holden ot the King, as King, =! LOLOED 
in Capite, be it by Knights ſervice, 0z in ſocage in a and altiened cn Turri. 

icence, 


Magna (hana.  Cap33. 


1 E.3.c.12. See the 
Statute of quia _ 
emprtores terraru. 


ub1 ſup. Hil. 2 E.3- 
coram Rege wile. 


Prerog.Regis C.6, 
F.N.B. 175. 

14 E. 3. Quare 
Imp. 54» 

Br. Alienation 
ſans licence 34. 
Hil. 43 Ehz.t.2, 
fol.80,8r. Scign. 
Cromwels caſe, 


18 E.r. de quia 
emptores terta- 
rum, 


licence, there growth, as hath ben ſaid, to the King a fine : Foz by'theCom- 


- mon Law it was againlt the nature any.purity of a fe fimple, foz the tenant to 


be reſtrained from alienation,  ..; .:;- 0345 903 f1% 
- ut ſome did-hold, that upon this Act the Land fo aliencd without licence 
was fozfeit to the King, by reaſon of theſe wozds, nullus liber homo det, &c. 
and others did hold the contrary, that upon theſe wo2ds the land was not fo2- 
feited, but that-it ould be ſeiſed in the name of a;diſtreſs, and afine to be pat 
fo the treſpaſs, which J take to be the better optuton 3 and the reaſon whp our 
boks ſpeak, that no fine was due befoze 20 HL 3. is, fo2 that about that year 
H.3. being of full age (as hath ben faid,) did eſtabliſh and confirm this greac 
Charter, but in truth it was in 21 H.3. as by the Charter it ſelf appeareth. 
3But this-queftion depended about the ſpace of 100 years, #&. And. was not 
determined until the Dtatute made in x E. 3. whereby it is enacted, that the 
King ſhall not hold them as fozfeic in ſuch caſe, but that of lands ſo aliened 
there ſhall be from thencefo2th a reaſonable fine taken in the Chancery by due 
Poces, which Act was but an Crpoſition of this Chapter of Magna Charta as to 
Lands holden of the King in Capite, aliened without Ticence, and extendeth to 
lands holden of the King by grand Serjantie aliened without licence, | 
To the 3. the great doubt upon this Act was, that in as much as this Act 
was a p2ohibition general, and impoſed no pain o2 penalty, what pain the te- 
nant, o2 his feoffee ſhould incur, if he did the contrary 3 and by the common 
opinion this Act was thus interpzeted $ that when a tenant of a common perſon 
did alien parcel contrary to this Ae, the feoffoy himſelf during his life ſhould 
not avoid it, quia nemo contra fatum ſuum proprium venire poteſt, but that His 
heir after his deceaſe might avoid it by the intendment of this Act, to the end 
that men ſhould not purchaſe ſuch parcel, foz fear of loſing the ſame after the 
death of the feoffoz 3 but if the heir apparent had joined with his anceſtoz in 
the feoffment, oz after had confirmed it. andthereby had given his aſſent there- 
unto, he oz his heirs ſhould never have avoided it, whether he ſurvived his Fa- 
ther 02 no; and if the heir entred upon this Statute, the altienc of part might 
plead that the ſervice, whereby the land was holden, might be ſufficiently done 


of the reſidue, and thereupon iſſue might be taken, And A have ſeen divers ſuch 


Pzecedeuts between this Ac of Magna Charta, and 18 E.1. 

Then came the Statute of 18 E.1, which enacteth; quod de czteroliceat uni- 
culq; libero homini terras ſuas, ſeu tenementa ſua, ſeu partem inde ad voluntatem ſu- 
am vendere, ita tamen quod feoffatus tencat terram illam, ſeu tenementum illud de 
capitali Domino per cadem ſervitia, & conſuetudines, per quz feoffator ſuus illa prius 
de co tenuit, & fi partem aliquam earundem terrarum, fen tenementorum alicut 


- vendiderit, feoffatus ille partem illam immediate teneat de Domino, 


PVany excellent things are enacted by this Dtatute, and all the doubts upon 
this Chapter of Magna Charta were cleared, both Dtatutes having both cne env, 


_ (that is'to ſay ) foz the upholding and p2eſervation of the tenures, whereby 


the ny were holden 3 this Ac of 18 E.1. being enacted ad inftantiam magna- 
tum Regni, | 

7. Firlt this Statute of 18 E.1. doth begin with a de cztero liceat, which 
P20veth that befoze it was not lawfulto alien part, unleſs ſufficient were lefc, 
and this appzoveth the afozeſaid common opinion, that in chat caſe, - the heir 
might enter, otherwiſe this Chapter of Magna Charta had been in vain, and 
this de cxtero liceat had not needed, 

2. That by this Statute of 18 E. 1. the p2ohibition and penalty by this 
Chapter of Magna Charta, to avoid the fate of the feoffee is taken away 3 de 
c#tero liceat, &c. 

3. The point afozeſaidof the Common Law, that the tenant could not alien 
parcel to hold of the Lozd, is by this Act of 18 E.:. alterev, | 

4+. Another point of the Common Law is by this Act altered, that where by 
the Common Law he hath aliened parcel to hold of himſelf, this istaken away, 
and the alieng ſhall hold of the Lozd pro particula, —_ 

5, re 


Cap.3 2. : Magn (harta. 


5. Where the Tenant had liberty and election by the Conimon Law to make 
a feoffment of the whole, to hold either of himſelf, oz of the Lozd, now this 
liberty and election is taken away, foz by this'Act the Land muſt be immediately 
holden of the Lozd, | Be. 5 T0 
6, That the King is bound hy this Act, and this appeareth by the Regiſter, 
that the Kinx cannot charge the feoffee of part with the etitire Rent,but there li- 
£th a Writ De onerando pro rata portionez Wut the King may grant;Lands to 
Holdof Himſelf, fo2 he is not reffrained by this Act, foz hereby-noman is reſtrai- 
ned, but he which holds over of ſome Lozd, and the. King holdeth of none, 
But then here riſeth a queſtion, Jf by this Chapter of Magna Charta, a fine 
fo2 alienation accrued to the King upon an altenation of the Kings Tenant in 
Capite, *and now thts reſtraint ( as hath been ſaid ) being taken away'; how 
Sr | on prerogative ſtand when the foundation, whereupon tt is built 
atleth 2.” | 6 rh 
But hereunto it is anſwered. x. The reftraint of - Magna Charta, ſecumdum 
quid,” as.t0 the avoidance of the ſtate of the feoffee by the heir, is taken away, 
as hath been ſaid, but not ſimpliciter, fo2 in reſpect of theKing, the fine fo alie- 
nation remains due, and herewith agreth conſtant any continual uſage,” 2. The 
Statute of'r E.3. enacteth, Que deſormes de tielz terres & tenements alien ſoit rea- 
ſonable; fine priſe in le Chancery, and though it ſaith (deſormes) from hencefo2th, 
that was not, that any fine was due befoze, but, as hath been ſaid, to-cake away 
the queſtion: of the fozfeiture. »k | | 
After-this Act out of the Dftice of the Remembrancer .of the Exchequer, 
Writs of Quo titulo ingreſfſus eſt, to help the King to his reaſonable fine, iſſued 
out of the Exchequer, to know how the feoffee came to the whole, oz part of the 
Land, and of what 'eſfate, whereupon the feoffee was d2iven to plead to his great 
charge and trouble, and thexefoze upon conference had with the Kings Dificers, 
and the Judges, it was o2datned, that ſ&ing the Kings Tenant could not alien 
without licence, foz if he did, he ſhould pay a fine, that fo2 a licence to be ob- 
tained, the King ſhbuld have the third part of the value of the Land, which was 
holden reaſonable, and the feoffee ſhould pay the ſame becauſe his Land was 
otherwife to be charged, -and he rid of the trouble and charge by the Writ of 
Quo titulo ingreſſus eſt 3 and if the alienation was without licence, then a rea- 
ſonable fine by the Statute, was to be patio by the alieng, which they reſolved 
to be one years value, which ever- fince conſtantly and-continually hath been ob- 
ſerved and paid, | ULAR | Na Pt PS 
_- This fine was to be paid by the alieng, as hath bien ſaid, .oz by thoſe that 
claimed by o2 under him, and if the fine be not paid, the Land ſhall be ſeiſed 
into the Kings hands and the intent of a Parliament is always intenden juſt, 
and reaſonable ; 'and therefoze if a diſſeiſo2 of Lands in Capite make an aliena- 
tion without, licence, and the diſleiſe enter, the Land ſhall not be ſeiſed foz the 
tine, fo2 the dilleiſce is in by a title befoze the alienation, and ſo in other like 
caſes. If he in the reverſion levy a fine of Lands holden in Capite without li- 
cence, the.leſſee fo2 life ſhall not be charged with the fine, becauſe that eſfate was 
befo2e the alenation, but yet in; a Quid. juris clamat, the leſſe ſhall not be com- 
pelled to..attozn, becauſe the Court will not ſuffer a pzejudice to the King in 
like manner, as if the reverſion had been aliened in Mortmain without the 
Kings licence, RE EYE ERAS : | * 
' Fhave been the longer in explaining this Chapter, becauſe it ſeemed ſo-ob- 
ſcure to ſome Readers in-fo2mer times, that they paſſed it over without aniy 
explanation, ha nh auf + EE 
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17 E.2. Ca.7. 
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45 E.3.ca.6; | 
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68. T | _ eMagua (harta. Cap.33,34: 


CAP. XXXIIL 


Mnes Patroni Abbatiarum, qui habent Chartas Regum Angliz 

de adyocatione, vel antiquam tenuram, vel poſſefhionem, ha- 

beant earum. cuſtodiam cum [vacaverint] ſicut habere debent, fieut 
ſuperius declaratum eft, Cap.5. . 


Mirror ca.g. 6.2, This Statute is intended where the Patron, oz Founder of Abbeys, oz Pzi- 


F.N.B.34. 92tes by ſpecial.reſervation, tenure o2 cuſtom, ought to have the cuſfody of the 

44 —_ Tempozalties of the ſame, during the vacation, as many Patrons and Foun- 

- Aſlp6. ders in times paſt had, But if the King be Founder, he ought to have the 
Tempozalties during the Uacation of common Right by his Pzerogative. 

44 E-3:24 If che King and a common perſon join in a foundation, the King ts the 


Founder, becauſe it is an entire thing, TORE 

"If a common perſon found an Abbey 623 Pziozy, with poſſeſſions of ſmall - 
value, and the King after endow ft with great poſſeſſions, yec the commoy 
perſon is Founder. Jf a common perſon found a Chauntery, andafcer theKing 
tranſlate it, and make it a Ponaltery, and endow it with poſſeſſions, yet- the 
common perſon is in Law the Founder, becauſe he gave the firſt living ; ſo if 
the tranflation be from regular to ſecular, vel e contra, ps 


CAP. XXXIV. 


| Ullus capiatur, aut impriſonetur propter appellum feeminz de 
morte alterius quam virt ſui, 


Se the firſt part 0} this wo2d, Appeal, ſee the firft part of the Inſtitutes. At the Common 
of the fnſtitures. Law befoze this Dtatute, a woman, as well as a man might have havan appeal 
ova vx of death of any of her anceſtozs, and therefoze the ſon of a woman ſhall at this 
br E.2.Coro.38;, Pap have an appeal, if he he heir at the death of the anceſtoz, fo the ſon is noc 
17 E.q-1. 20 H.6. _ _ gc png only, foz the exe ſaith, Propter appellum foeminz, 
3+ Stamf. Pl, V1aemo2e of thts in the art e Inititutes, 

Cor.ghr a8 Flera ſaith, Formina autem t morte viri ſui inter brachia ſua interfeQti, & non 
x v-A onghs _—_ poterit appellare > And therewith agreeth the Mirror, Britton, any 
.33. See the firſt Bracton. WEE | 
A the taſti BY inter brachia in theſe ancient Authozs, is underffov the wife, ' which the 
rutes, $4 dead han lawfully im poſſeſſion at his veach, foz the mut ye his wife both of right 
Tre * y poſſeſſion, fo} in an appeal, Unques accouple in loial Matrimony, is a 
aq; * apo DTTETOTE' N31 Oe ST 

$0 E514 K A omen a. this day may have an appeal of robbery, #c- fo2 he-{g not re- 

28 E.3.91. rained thereof, | Ne TE E 
3 Gs $397 . This _ appeal of the veath, of her husband, is annexed to her Widows 
80 wd, as her Nuarentine is. | | . 
If the wife of the dead marry again, her appeal is gone, albeit the ſecond 
husband die within the year 3 foz the muſt befoze any appeal bzought, conti- 

nue teemina viri (ui, upon whole death ſhe bzings the Appeal. 


D9 


b 
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90 if he bzing the appeal during her Widow-hod, and take hugband, the : +: 1, 4:46. 
peal ſhall abate, and is gone foz ever. 
. Oo likewiſe, if in her appeal the hath judgment of veath againſt the Defen- 
ep if after ſhe take husbaud, ſhe can never have execution of death againſt 

im, 

Albeic the husband be attainted of high Treaſon, oz felony, yet if he be lain, 35 1.5.55; 
his wife ſhall have an appeal, fo2 notwithſtanding che atcainder he was vir 


ok but the heir cannot have an appeal, fo2 the vlod is cozrupted between 
tyem. 


C Appellum foeminz. ] An hermophzodite, if the male ſer be pzedomi- 
. nan, ſhall have an appeal of death as heir, but if the female ſer doth exceed the 
- other, no appeal doth lie foz her as heir. . 


— 


CAP. XXKXV. 


Ullus Comitatus de cxtero teneatur nifi de menſe in menſem, & 
ybi major terminus efle ſolebat, major ſit. Vide 2 Edw. cap. | j 
25. Nee aliquis Vicecomes, yel balivus ſuus faciat Turnum ſuum per 
hundredum, nifi bis in anno, & non nifi in loco debito & conſucto, 
viz. ſemel poſt Paſch', & iterum poſt feſtam $. Michaelis, & Viſus 
francipleg” tune fiat ad illum Terminum Sancti Michaelis fine occa- 
fione, Ita ſ{cilicet quod quilibet habeat libertates ſuas quas habuit, 
vel habere conſuevit tempore Regis Henrici avi noſtri, vel quas 
poſtea perquiſivit. Fiat autem yiſus de frankpleg* fic : videli- i 
cet, quod pax noſtra teneatur , & quod. Tithinga teneatur inte- | 
gra ficnt eſſe conſyevit,. & quod Vicecomes; non querat: occaſi- | 
ones, &, contentus fit de eo, quod Vicecomes habere conſuevit 
de viſa ſyo faciendo, tempore Hen. Reg. avi noſtri. Vide Marlb. 
Cap.IO. | 'S, 


oa Comitatus. b Quod modo yacatur Comitatus, olim apud Britones tem- Inter leges R. Ed. 
paribus Romanorum in Regno ifto Britanniz vocabatur Conſulatus;z & qui modo Lad. bs ol #d- 
vocantur Vicecomites, tunc temporis Vice-conſules vocabantur 3 ill: veto dicebatur 590 Sohn 


. : : - . yentus. 
Vice-conſul, qui Conſule abſente ipſius vices ſupplebat in Juris toro. | 
Curia Comitatus, ij @aron, h&cypegemore, i: Comitatus conventus. i2 H.7.18. 


Ejus duo ſunt genera, quorum alterum hodie le Countie Court, alteram le Lamb. 135. 

Tyne ddl Viſcount, olim Folkmote, -vulgo nuncupatur; @o as many times Britton cap.27.. 

Turn Vigecoritis is exy2efled under the ugme of Curia Comitatus, becaule it ex- *!**l-2- ©:36,37: 

tended thzough the whole Councy 3 andcherefoze in; the red Bok of the Exche- 18 librorubro, in | 

quer, amonglt the Laws of King H. 1. c.8, De generalibus placitis Comitatuum, Scaccarlo, cap.8. 

it ts thus contained, viz. : 

. Siggt antiqua fuerat inſtitutione formatum, ſalutaxiRegis imperio yera eſt recor- 

datione firmatum, generalia * Comitatuum placita certis locis, & yicibus, & defi- * j, Turnorum 

nito tempore. per tingyulas anni pravincias conyenire debere, nec ulis ultra fati- placita. 

afionibus agitari, nif Feogoa Bags neceſkitas,. vel ;cqmmune Regni commodum 
pus adjiciant, Interfint autem Epiſcopi, Comites, Vicedominy, Vicarit, Cen- 


tenarli, Aldermanni, Prafc&i, Prepoſiti, Barones, Vavaſſores, Tingrevii, & c#- 
tert 


a 


Up I, Rp REN YE es 
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Regis placita. 

3. The Pleas of the 
Crown holden in 
the Sheriffs Tourn 
alſo. 


Lamb. fol.1 35: 
The oath of Al- 
legeance in the 
Tourn or Leer, 


Inter leges Edw. 


Regis ante conq, ts 


Cap.I1, fol, 51. 


Inter leges Edgari 
Regis, C.5. f.89, 


Britton cap.29. 
Fleta lib.2. cap, 
Marlebr, Cap. 10. 
31 H.,6, Leet 11, 
F.N,B, 169. a. 


teri terrarum Domini diligenter intendentes, ne malorum impunitas, aut gravi- 
orum pravitas, vel judicum ſubvertio ſolita miſeros laceratione contiviant :- Agan- 
tur itaque primo , debita verz Chriſtianitatis jura, ſecundo, Regis placita po- 
ſtremo, cauſz ſingulorum, &c. debet enim Shcry(mote, ( i. the Sheriffs Tourn) 
bis; Hundreda, 6 Wapentachia, ( 1, the County Courts ) duodecies in anno 
congregarl. 5 
And truly did H.1. ſay, Sicut antiqua fuerat inſtitutione formatum : Fox theſe 
Courts of the Tourn, and of the County, and. of the-Leet oz view of frank- 
pledge mentioned hereafter in this Chapter were very ancient : foz of the 
Tourn you ſhall read amongſt the Laws of King Edw. Statutum eſt quod 
ibi ( ſcilicct apud le folkmote ) debent populi omnes, &c. - convenire, & ſe tide 
& ſacratnento non frafto 1bi in unum & f{imul confederare, &c.- ad defendendum 
Regnum, &c. una cum Domino ſuo Rege, & terras ſuas, &;honores illius omni 
fidelitate cum eo ſervare, & quod illi, 'ut Domino ſuo Regi intra & extra Regnum 
univerſum Britanniz hdeles eſe velint, &c. Hanc legem invenit Arthurus ( qui 
quondam fuit inclytiffimus Rex Britonum ) & ita conſolidavit & confederavit 
Regnum Britanniz univerſum ſemper in unum, hujus legis authoritate expulit Ar- 
thurus przdictus Saracenos, & inimicos a Regno, lex enim ifta diu ſopita fuit,donec 
Edgarus Rex Anglorum, qui fuit avus Edwardi Regis, illam excitavit, & erexit in 
Iucem & per totum Regnum firmiter obſervari precepit : & hujus legisauthoritate 
Rex Etheldred ſubito uno & ecodem die per univerſum Regnum Danos oc- 
.*  _ 
By the Laws of King, Edward, befoze the Conquelt the firſt, which ſuc- 
ceded King Alured, it is thus enacted 3 | 
Prxpoſitus quiſque, i. Vicecomes, Saxonice Gerefa, Anglice Sheriffe, ad quartam 
circiter ſeptimanam frequentem populi coricionem celebrato,, cuique jus dicito 
xquabile, liteſ{que fingulas cum dies condidtt adveniant dirimito. ; 
Pereby it appeareth that Common Pleas between party and party were hol- 
den in the County Court every month, which agreeth with Magna Charta, and 
other. Dtatutes and continual uſage to this day, 
And amongſt the Laws of King Edgar it is thus concerning the Sheriffs 
Tourn p2ovided, | | SEE | 
Celeberrimus ex omni Satrapia bis.quotannis conventus agitor, cui quidem illius 
Diceceſis Epiſcopus, & Sehator interſunto, quorum alter jura Divina, alter humana 
populum edocetoz which alſs-agreeth with Magna Charta, and other Dtatntes 
and continual uſage, -. <«. Nils WW 
Wy that which hach been ſaid, it appeareth chat the Law made by King H. 7. 
was ( after the great heat of the Conqueſt was paſt ) but areſtitution of the an- 
cient Law of England : And fozaſmuch as the Biſhop with the Sheriff did go 
in Circuit twice every pear, by every hundzed within the County ( which alſo 
-appeareth by this Chapter of Magna Charta in thefe wozds, Turnum ſuum per 
_ &. it was called Tour, o2 Tourn, which ſignifieth a circuit, oz per- 
ambulation. ', | | Ga 


Now let us peruſe the ſeveral bzanches of this Chapter, 


C Nullus Comitatus de cxtero teneatur nifi de menſe in men- | 
ſem, & ubi major terminus efle ſolebat, major fit. ] This (as 


hath ben ſaid ) is an affirmance of the Common Law and Cuffom of the 
Realm, : | ; 


. 


C Comnitatus. ] Yere Comitatus is taken in the common ſenſe fo2 the 
County Court, bn DTS, DPD +. oy nA mT 
That the Realm was divided into Cottnties, long befoze the raign of King 
Alured; viz. in the time of the ancient Bzitons. D& the firſt part of the In- 
ſitutes, SeQt..2 48, ae; ack | | | (os 


C Et 


—_ _—_— _J_@l 
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C Et ubi major terminus, &c. } This is altered bp the Statute 6 2 E-6.cap, 25. 
2 E:6, whereby it is p20vided chat no County Court ſhall be longer deferred, | 
butt; one month from Court £0:Coutt, and ſo the ſaid Court ſhall be kept every 
month, anÞd-none otherwiſe. | AS, | 

Þy which Ac every County of England, concerning the time of the keping; 
.of the-County Coutt is governed by one any the ſame Law, | 

;Aud there is to be accounced 23 days to the leral month in this raſe, and not 
accoding to the month of the Kalender, 


-.,C Nee aliquis Vicecomes, vel balivus ſuns faciat Turnum ſium 

per Hundredum, niſt bis in anno, & non nili in loco dehito & con- 

facto, viz. ſemel poſt Paſch. & iterum poſt feſtum S. Michaelis. J 

Where this b2zanch ſaith, Semel poſt Paſch. &c. The Statute of-31 E.3. ex- 31 E.3, eap.15, 
plaineth it, viz. one time within che month after Ealicr, and another time 

within themonth after S. Michael, and if they hold them in anp other manner, 

theu they ſhould loſe their Tourn foz that time, which is as much to ſay, as 38 86. fol.7; 
the Court ſo Holden foz that time, tall be utterly void, and the Sheriff ſhall 6 H-7:2. 

loſe the p2ofits thereof, Sramf, pl, Cor.84 


C Nil in loco conſueto. 7] This remaineth to this day, 42 E.3- 4+ & 5. 
| ae: | Dier 4 & 5 Phil. 
| C Per hundreda. ] How hund2eds, and the Courts of the Pundzeds fir * Na5-15t+ 
came, ſee hereafter in this Chapter, Bf 


C Et Viſus franciplegi tunc fiat ad illum, Terminum San&i Mi- 
chaelis, &c. ] It hath appeared befo2e, that of ancient time the Sheriff had 
two treat Courts, viz. the Zourn, and the Cvuncy Court : Afterwards foz 
the eaſe of the people, aud ſpecially of the Pusbanvman, thac each of them 
mixcht the better.follow their buſineſs in thetr ſeveral degres, this Court here 
ſpoken of, viz. view of frankpledge; oz Let was by the King divided, and deri- 
ved from the Tourn, and granted to the Lo2ds to have the view of the Tenants, 
and Reſtants within their Paunozs, &c. Do as the Tenants, and Reſjants 17 8.4.89. 138.4; 
ſhould have the ſame Julkice, that they had befoze in the Tourn, done unto them 2:71: 10: 45: 
at their own dwzs without any charge oz loſs of time, and foz that cauſe came "*e9e20ute: 
the duty in many Letsto the L,62d De certo Lete, towatds.the charge of obtait- 
ing; the grant of the ſaid Leet. | 
- So likewiſe, and fo2 the ſame reaſon were Yundzeds, and Pund?ed Cottrts, 
divided and derived from the County Courts, and this the King might do, foz 
the Tourn and Leet both are the Kings Courts of Reco2d : And as the King * 
may Krant a man to have power Tenere placica within a certain pzecinc, &c. be- 
fo2e certain Judges, and in a manner exempt it from the juriſdiction of his 
hicher Courts of Juſtice, ſo might he do in caſe of the Zourn, and Yundzed 
Cotrts : ſs as the Courts and Judges may be changed, but the Laws and Cr- 
toms, whereby the Courts p2oced, cannot be altered. And as the Cornty 
Court, and Pundred Court are of one Juriſdiction, ſo the Tourni, and Let be 
atſo of one and the ſame juriſdiction; foz Derivativa poteltas eſt cjuſdem juriſdi- Rigs. 
ctionis cum pritmitiva. | 
- The file of the Tourn is Curia franc? plegii Domini Regis tent apud L. cori 41 Hs. Leet 11; 
Vicecomite in Turno ſuo tali die, &c. And therefoze in ſome Boks it is called 8 H-7.::. 
the L&t of the Tourn, And therefoze where the Sheriff Ciled his Court, © 72+ 88: 7-77 
Turn Vicecorn tent tali die apud L: &c. it was refolved that it was inſufficent foy 
that this wozd Tourn is but the perambulacion of the Sheriff, but by the right Mirror ca. 1.5.15 
ſtile of the Tourn, it appeareth that the Tonrn and Leec have but one ſtile, and 
the ſame jurilvicion- | 


Xttt 


a 


a ;.. 
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18 H.6, abbr, by 
F. Leet, 1, 


But fo2 want of the knowledge of antiquity it was obiter, in 18 H.6. deniey 
that the Tourn, and the Leet were of one juriſdiction, ' and two inſtances are 
there put, viz. that the Let hath conuſance of bzead and ale, that is, of the-aſſife 
of b2ead and ale, and the Tourn hath not conuſance thereof; and the other is, 
that in the Let they have authozity de preſenter ceux queux ne ſont lies, abzidn- 
ed by Fitz. a preſenter, ceux, que ne ſont miſes in ledecennarie; | 

To the firlt it is clear, That the b2each of the alliſe of bzead and ale is p2e- 
ſentable in the Tourn, as a common nuſance, and therewith agr&th conſtant 


- and-continual experience, and reaſon pzoveth, that the derivative cannot have 


4 £4431. 22 Ei» 
22. 12 f.7.18, 
28H8,Dier 13.b. 


Paſch. $ Jac. lib. ' 
f,78. Bullelns caſe, 


Cicero, 


conuſance of that which the pzimicive had not, unleſs it be given by ſome Act 
of Parliament 3 and herewith agre#th the tile of the Tourn, any the authozi- 
ty of later Boks, | | | E 
As to the ſecond, it ts ill repo2ted in the Bok it ſelf; but if it be intended 
as Fitzh. ab2idgeth tt, then tt is clear that in the Tourn they that be not put 
into the decennary may be inquired of, foz, as hath ben ofcen ſaid, the ſtile of 
the Tourn is, Curia viſus frank pleg*; and the derivative cannot of common 
right have moze then the pzimitive. | 
Eut both of the Tourn and the Lect, this may be truly ſaid, 


Tempora mutantur, & nos mutamur in illis 


Quodque vera inſtitutio iſttus Curiz evanuit, & velut umbra ejuſdem adhuc rema- 


Mirrorc. 1.5 17. 


3o H.6, Leet 11. 
24 H.8.Br.Leet 23 
22 8.6.14.8 H.7.4 
12H.7.15. 38 H.6, 
7, Dicer 5 El. 233, 
234+ 


net : habemus. quidem. Senatus conſultum, ſed in tabulis repoſitum, & tanquam 
oladium in vagina reconditum, 


Wut now let us return to our Magna Charta. 


Et viſus de franc' plegio tunc fiat ad illum Terminum San&i 
Michaelis, &c. j Jt is to be obſerved that the pzecedent bzanch is, Thac 
Vicecomes non faciat Turnum per Hundredum niſi bis in anno, as hath ben ſaid, 
viz, Seinel poſt Paſch* & iterum poſt feſtum Santi Michaelis ; This clauſe ertens 
deth to the enquiry of felonies, common nuſances and other miſd&ds, the view 
of frankpledges, andto all things inquirable in the Tourn, Now by this clauſe 
it is p20vided that the Article of the Tourn concerning the view of frank- 
pledge, being here undetſtod in a particular ſenſe, ſhall ve dealt withal by the 
Sheriff in his Tourn but once in the year, viz. at the Tourn holden after Ea- 
ſter, and ſo it hath ben fozmerly expounded; and therefoze it was well reſol- 
ved in 24 H.8, that this clauſe of the Statute of Magna Charta, is tobe underſtov 
of the Leet of the Tourn, and not of other Lets, and ſo without queſtion is the 
Law holden at this day, That he that claims a Leet by Charter, muſt hold ic ac 
the ſame days which are contained. in the Charter, and he that claims ic by 
p2eſcription may claim to hold it once oz twice every year, at any ſuch days as 
ſhall upon reaſonable warning be appointed, if the uſage hath ben ſo, ſo that it 
hath been kept at uncertain times, oz elſe it ought to be kept at ſuch certain 
days and times, as by pzeſcription hath been certainly uſed; and the next wozds 
to this clauſe be, Ita ſcilicet quod quilibet habeat libertates ſuas, quas habuit, & c. 
do explain the meaning of this Chapter, that it extendeth not to the Liets of 
the Subjects, but they ſhould have their liberties, as befoze they had; and this 
alſo appeareth by the concluſion of this Chapter, Et quod Vicecomes, &c. con- 
tentus fit de eo quod Vicecomes habere conſutvit de Viſu ſuo faciendo ; &o as it 
mult be Viſus ſus, the Sheriffs Uiew, which of neceſſity muſt be parcel of 
the Tourn 3 and it is ſaid in the Mirror, that this view of frankpledge ( parcel 
of the Tourn ) ſhould be mave once every year, 


C Fiat autem Viſus de franc' pleg' ſic, &c. ] Þere it appeareth that 


the view of frankpledge ſhould have two ends, x. Quod pax noſtra tencatur. 
2, Quod Tithinga teneatur integra. 
Foz 


at be RS 9s OO. 


— Mw — 
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Fo2 the fivt, that the Kings peace might be kept 3 the right inſticution of the 
view of Franke pledge, and whereon the name came is to be conſidered, which 
is as followeth, _.. x o_ þ | | 

Franci plegii. 1, Liberi kde juſſores, free Cſureties o2 pledges 3 and here it is 
fatb fat viſus de Francis plegiis, ita (cilicet quod pax noltra tencatur,, that is, ; let 
the view of pltdges o2 ſureties foy Frie-men be made, ſo that our peace map | 
be holben 2 , the inlficution hereof, fo2 the keeping of the Kings peace,was, =...” 


Yhat evrty FrEinani, ac his age of 12 years, ſhould in the Leet (if he were: in Braciſs,2f124; 
any) 62 th the to ne, (if he were not in any Let) take the oath of allegiance Incleges Caniitt 
t0'the King, arid that pledges 02 fitreties ſhould be found in manner hereafter fol-ro2 HIEA oþ.7 
exp2eſſed foz his.truch to the King; and to all his people, oz elſe to be kept in [0571855 ECT: 
yaon ! £-h6s. Franke pledge conſited moſt commonlp of ten houſholds, - which G5 te liordis. 
the Saxons Toueh Throthung, tn the Noth parts they call them Tenmentale;in Brad.ati up. 
wr places bf Eng | 


land Tithing, here in buy CHaPrer Trichinga, i. Decemvirale Lamb.verbo cen- 

ediuth, whtfeof the matters of nine families (who were bound) were of the ©9712 & decuria, 
S:1x0ns called Freoborgh, which in ſome places is ts this day called free Barrowe. | . 
+. Fri furtty, o2 Franke pledge, ant the Paiter of the tenth hoyſhold was by the Era, fol.r9.b, 
S5&bn calted by divers names, viz. Theothungmon, tothis day in the Weſt called —— © 
Tythingman, and Tihenheofod and Freoborher. i. Capitalis plegius, chief pledge + 
aud theſe ten miſtets of families were bound*dte fo2 anothers family, that 
each man of cheir ſeveral families ſhould ffand td the Law; 'o2 if he were not eric, ubi ſup. 
fozth coming, that chey toulv anſwer fo2 the ikijury v2 offence by him commic- 
ted, De co auteth qiii fugam Ceperit, diligenter inquirend” fi fuerit Tri'franco plegio, Brad.1.3. f.124; 
Bc decenna, tune trit decenna in miſericordia'coram': Juſtitiartis noſtris, quia not 
babent ipſum malefaRorem ad reFum. | n 

Pereby it appeareth, that the pzecinc of this frank pledge was cafled decenna, 
becauſe it conſiſted Hiblt commonly, as hath been faid; of ten honſholds,and eves 
ry may of theſe leveral houfhofvs,- foz whom the | =$19 92 ſurety was taker, Co 
were called decenvatii, becariſe every*patticular perton in che Kingdom was of [/eret9-2-04P- | 
one decenna od-othet; Which name*ate continied as ſhadows of anciquity tothis wiccor cap.1$-17, 
day, Ordeine fuit ancientment, que nul ne demurratt en le realme, fil ne fuit en 
dizein & plevy de frank homes, appent aux viſc* de viewer un fois per an? franke 
pledges & les plevys, &c. 

Wy the due execution of this Law, ſuch peace (whereof this Chapter ſpeak- 
eth) was univerſally holdefi within this Reflm, as no injuries, homicides,rob- 
beries, thefts, riots, tumults, bz other offences were committed 3 ſo as a man 
with a white wand might ſafely have ridden befoze the Conqueſt, with much 
monyabout him, without any weapon thzonghont England , and one ſaith truly, 
conjecura eſt, eaqz non levis, haud ita multis ſtatuifſe prifca tempora ſceleribus, 
quippe quibus rapine, furto, cxdi, pharimiſq aliis ſceleribus multz imponebantur 
mo_—_— cum hiis hac noſtra tempeſtate nos omnibus merito capitis poenam irro- A acks capitis: 


C Et quod trithinga tencatar integra. *] Trithinga oz Tithinga is er- 
pounded foz Theothmga, which ſignifieth the Frankpledge of ten houſholds, as £.,, jp, ..c _ 
hath been ſaid, and it is notably expounded by Fleta, which there you may read g qe Trichingis, 
at large, the ſenſe herof is, quod Trichinga, five Theothinga. i. Decemvirale col- | 
legium teneatur integrum. i. chat no man be nst within ſome decenna o2 other, Lamb. Tor, leges | 
ſo as he may be bzought fozth to ftanv to right if he ſhall offend ; Olim Try- $908-Edv. nu.34; 
chinga lignificabat tria vel quatuor hundreda, quod autem m Trithinga definiri non TOTO &10e 
poterat, terebatur in ſeyram. | Marlobtidic x.” 

What perſons ſhall come tothe Tougne arid Let, & and who be exempted, wieror c.1.6.16, 
ſ& the Scatute of Marlebridge, and the ancient Autho1s. | Era&t lid ol | 

124, Brit.19,b. 


C Tempore Regis Henrici avi. ] Twice repeated it this Chapter : *)<c41ib.1-c-29- 
vid. befoze Cap.15,16. pt lib, 2.cap.45. 


9g the Expoſition of this Dtatute Rot.Clauf, anno 13 H.3.nu.10, | 
L CEt 


"0 Y e&Magna ( harta. Cap.36. 


C Et quod Vicecomes non quzrat oceaſiones, &contentus ſit de eo 
quod V cecomes habere conſuevit de viſu ſuo faciend*, tempore Hen- 


rici Regis avi noſtri. ] By the Common Law, to avoid all ertoztion- and 
—— nndy ik grievance of the Subject, no Dheriff, Cozoner, Gaoler, oz other of the Kings 
6.4. 18.b. 379.6, Miniſters ought to take any reward fo doing of his office, but only of the 
Flera lib.x.c.18, Kings and this appeareth by our boks, and ts ſodeclared and enaced by Act.of 
S. Item fi officium * Parliament in the 3 E.r. And a penalty added to the p2ohibftion'of the Coms 
Ce C-39+ - * mon Law by that Act: And Forteſcue cap. 24: ſaith, Vicecomes jurabit ſuper 
a hp n.s, ſana Dei Evangelia, inter articulos alios, quod non aliquid recjpiet colore, aut 
cap. 10.17, cauſa officii ſui, ab aliquoalio, quam a Rege, © _ | 

I ih. 


' 


8.c,7. 33H.8. ut after chat this rule of the Common Law was altered, and that the Dhc- 
c.22-21 8.7.40.17. riff, Cozoner, Gaoler, and other the Kings BVinifters, might fi ſome caſe 


* W.1caP-2%- , take of che ſubject, it is not credible what exio2tions and oppzeſſions have 
thereupon enſued, Do dangerous a thing tt ts to ſhake oz alter aty of the rules 
o2 fundamental points of the Common Law, which in truth are. the main pil- 
wt lars and ſuppozters of the fabzick of the Common-wealth, as elſewhere 4 


the 4. part of my $8Ve noted moe at large, and yer not lo largely as the weight-of the matter 
reports. delerveth, | | | v8 wo {AE bh anc 


C Contentus fit de. eo. quod. Vicecomes:habere conſaevit, &c. 1 
42E.3-5..38H6. Theſe wozds are not to be intended of any rewardz#c. (fo-the Sheriff by Law, 
7. 6 H.7.2,3. as hath ben ſaid, could take pg reward foz doing-of his office) but 'of the pzo0- 

fits of the Court of the Tourn, and, ſuch only, as were accuſtomed-in the reign 
of H.2. Sothey muſt be very ancient, foz the which the Sheriff ould ( by an 
- ancient Law) pay a certain ſum de proticuis. comitatus, and ſhould be charged ini 
the Exchequer fo2-this certaty-ſum, * , +»; 414 | ; 
Aud it is tobe obſerved, that if any.man be grieved contrary to the purview 
Regiſt.16,174; of this Act, he may, as hath ben ſaid, foy his relief therein, have an actipn,up- 
on this Statute, albeic no action/be expzeſly given, which in this, and many 


I75. 
F.N.B.161.d. 1 / M {©h t 4 ; K.. - f 
Marleb.cap.1o. other like cales upon the bzanches of *gna, " a, IS wozthy of- obſervation | 


TT 


CAP. XXXVI 


Mirror c.$.5.2, Ec liceat de cxtero alicui, dare terram fuam alicyi domui Re- 

Glany.l.6.c.7, ligioſz, ita quod illam reſumat de eadem domo tenend'. Nec 
Jiceat alicui domui Religiolz terram alicujus fic accipere, quod tra- 
dat illam 1], a quo eam accepit tenend'. .S1 quis autem *. cxtero 
terram ſuam alicut domui Religioſz ſic dederit, & ſuper hoc convin- 
catur, donum ſuum penitus catletur, & terra illa domino illius feodi 
incurratur, Vide Statutum de Religioſis, An. 3 E.t. 


3 £4.12. | This Chapter is excellently abzidged, accozding to the effect | thereof, and 
See the x part of notably expounded by a Parliament holden by King Edw. 1. Son. of H.3.-the 
the Inſtitures Se. wozds whereof are theſe, Df late (viz. anno'9 3. cap. 36.) it was p2ovidev 
ng 3. that religious men ſhould not enter into the fees of any without licence, and 
religiofis "fe = willof the chief Lo2ds, of whom ſuch fies ben holten immeviately; whereby 
23 H. 3. Af.qz6. it appeareth, that by this Chapter of Myggna Charta, a gift of Jands to any reli- 
Bricton fol.32.b. gious houſe was pzohtibited, notwithſtanding the Religions hore-cave not the 
Hera lib.3.cap.5- ſame back again to hold of the ſame houſe,+c. but kept the Lands !* civen unto 
themſelves in their own hands: and in that caſe, thac the Land ſhould i2cur to 
the Lozd of che fee, conſider well the wo2vs 3 and the interpzecation-is wozthp 
of obſervation toz the interpzecation of orher: Dtacutes in like caſes. - 


% Foz 


Cap.36.. * SIMapnn: harth. | : pk ” 


Foy the wozd Mortmain, ſee the firſt part of the Jrfflitutes, Firſt part of the 

There were two cauſes of making of this Dtainte : one that the ſervices that Infticures. Cap, 
were due out of ſuch fees,and which tn che beginning were creaced foz the de- Frovkalmoigne, 
fence of the Kealm, were unduly withdzawn, 2.- The chief Lozds did loſe 
their Eſcheats, Wardſhips, Reliefs, and the like fo which cauſes divers p20- 
vident Lozds at the Creation of the Deigniozy had a clauſe in the deed of feoft 
ment, Quod licitum fit donatori rem datam dare, vel vendete cui'voluerit, exCccp- 
tis viris rcligioſis, 6 Judzis. Vide Brafton, libro 1, fol.13. Bany of theſe deeds J Bradili.r, . fol th. 
have ſeen, 

Eut the Eccleſiaſtical perſons (who in this were to be commended, that they 
had ever the beſt learned men tn the Law that they could get, of their Councel) 
found many ways to creep out of this D:atute, viz. religious men; as Abbots, Fleraliv.3, cap. s. 
Þ2io2s, and other Cccleſiaſtical perſons regular, -to purchaſe Lands holden, of 
themſelves, oz takeleaſes foy long term foz years, and many other devices thep 
had to eſcape cut-of this Statute; and Eiſops, Parſons, and other Ecclefiaſtt- 
cal perſons ſecular tok themſelves to be out of this Dtatuce, 

The ſaid @tatute of 7 E.1. intended co pzovide againſt theſe devices,in theſe d. R 2. CaP.g. 
wo2ds, Quod- nullus retigiofus, aut alius quicunque ( i. other whatſoever of like 5; =—_ b 1 3, 
quality of being, a body politique o2 co2pozate, Cecleſtalkical, 02 Lay, ſole, oz Morcmain 39. 
aggregate of many) terxas aut tenementaaliquaemere, vel. vendere {ub colore do- 
nationis aut termini z Aud to Pevent altother inventions and evaſtons added * Theſe words are 
theſe general wozds, Aut ratione alterius titul cujuſcungs terras aut tenemenca ab norably explained 


mM I5 R.2. Ca.5, 
aliquo recipere aut alio quovis modo * arte vel ingenio fibi appropriare przſumat, 15 1.6.5. 
{ub forisfa&tura corundem. 41E.3.16; 


A man would have thought that this Gould have pzevented all new devices, 4 E-3-21- 
but they found alſo an evaſion out of this Statute, fo this Statute of 7 E..1. 77 mw EIT 
extended but to gifts, alienations, and other conveyances made Letween them, x7 x. _ 
and others, Arte vel igenio, &c. and therefoze they gave over them; Afd they 21 E.3 45. Ror. 
p2etending a title to the land that they meant to get) bzought a Pracipe quod Parliam. 5 R.2. 
reddat, againſt the Tenant of the Land, and he by conſent and colluſion onld my 7 
make default, and thereupon they ſhould recover the Land, and enter by Judg- convey al Roy. 
ment of Law, Ec ſic fieret fraus Statuto.' - W.2.Cap.32. 

When this new invention was p2ovided foz, and taken away by the Statute flera lib.3.cap. s. 
of W.2. yet found they out an evaſion out of, all theſe Scatutes, fo2 now they 45 $-3-19- 
would neither get any Land by purchaſe, gift, lcaſe oz recovery, Lit they cauſed 
the Lands to-be conveyed by feoffment, oz in other manner to divers perſons, 
aud their heirs; to the uſe of them and their ſucceſſo2s, by reaſon whereof thep 
tok the p2ofits 3. but this was enacted by the Dtatuce of 15 R.2. to bemoztmain $9 R-0-008-f- 
within:the fozfeiture of. the ſaivDtatute of 7 Ea. +1 8 H 4.16, 
Chart. the foundation, of all theſe #tatutes, was s this Chapter of Magna 

art;*; 


= 


Magna (barta. Cap. 373 8. 
CAP. XXXVII 


Flers lib.2.ca.60. Cutagium de cztero capiatur ficut capi conſuevit tempore Hen- 
| rici Regis avi noſtri. 


C Scutagium. ] Vide foz this the firſt part of the Inſtitutes, lib.2. Cap. 
Eſcuage, Se.95. 


C Tempore Henrici Regis avi noſtri. ] Here is another reference 
to the Reign of King Henry the ſecond. Dee foz this befoze, Cap.15.&c, 


CAP. XXXVIIL 


Alvz fint Archiepiſcopis, Epiſcopis, Abbatibus, Prioribus, Tem- 
plariis, Hoſpitalariis, Comitibus, Baronibus, & omnibus ahliis.tam 
Eccleſiaſticis A quam fecularibus, omnes lihertates & liberzcon- 
ſyetudines, quas prius habuerunt. Omnes autem iſtas conſuetudines 
& libertates predidtas, quas conceflimus in Regno noſtro tenend' 
(quantum ad nos pertinent ) erga nos & hzred' noſtros obſervenus, 
& omnes de Regno noſtro, tam Clerici quam Laiciobſervent (quan- 
tum ad ſe pertinent) erga ſuos. Pro hac autem donatione & cancef- 
fione libertatum iftarum, & aliarum libertatum contentarum mn Char- 
ta noftra de libertatiþus Foxeſtz, Archiepiſcopi, Epiſcapi, Ahbates, 
Priores, Comites, Barones, Milites, liberi Tenentes, & omaes de Regno 
noſtro dedeyunt nobis quinto-decimam partem omnium mobilium fi- 
orum. Vide Stat.7. Anno 25 E.3. Conceffimus etiam ciſdem-pro no- 
bis & hzredibus noſtris, quod nec nos, nee hzredes noſtri, aliquidt 
perquiremus, per quod libertates m hac Charta contentz infringantur 
vel infirmentur. Et fi ab aliquo contra hoc aliquid perquilit' tuerir, 
nihil valeat, & pro nullo habeatur. Hiis teſtibus Bonefacio Cantuar' 
Archiep', E. Londinenſi Epiſcopo, & aliis. Datum apud Weſtm' de- 
cimo die Februarii, Anno Regni noſtri nono. | | 


Zhis Chapter doth conſiſt of fir parts, 


Firſt it is enacted, That all the Liberties and Free Cuſtoms, which 
any Archbiſhop , Biſhop, Abbot , Pzioz , Templar , PYoſpitaller, Ear 

| Waron, oz any perſon efther Eccleſiaſtical oz Secular , have had , be 
ſafe, that is, whole without pzejudice unto them, foz the wozds be, 
| Salve .fint omnibus Archiepiſcopis , 8c. omnes libertates, &c. all the 
| libezties, #c, be ſafe to all Archbiſhops, &c. fo as this is no ſaving to 
| them, but in effec, an Act that they ſhould enjop them : foz regularly a 
| faving in an Ac of Parliament enlargeth not, noz ertendeth to ACK 
| thing, 
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thing, but pzeſerveth a right oz intereff, that is fozmer to things contained in 
the Ac, which vy the.wozds of the Ac mighr have been given away, WBuc this 
clauſe doth enlarge, andertendeth to all other liberties, and free cuſtoms, which 
- any Subject Eccleſiaſtical, o2 Tempozal ought to have ; and therefoze the En- 
gliſh Tranſlation, hoth in this and many other places of this great Charter, is 
very vicious, Wut it is pzincipally to be obſerved, that here is not any ſaving 
at all foz the Kivg, his heirs, oz Ducceſſozs; to the env that the King; his heirs; 
and Succeſſozs, againſt all pzetences of evaſibns, ſhould be 'bound by all the 
bzanches of hoth thefe Charters. q or 1675-1 
The ſecoud is, that all rhe Cuſtoms, and Liberties, which the Bing had 
granted to be holden within his Realm, foz him and his heirs, the King him- 
ſelf and his heirs, as much as appertained to him oz them, ſhould obſerve aud 
kep, | | 
The third is, that all the ment of this Realm, as well of the Clergy as of the 
Laity, the ſaid Cuſtoms and Liberties fo2 themſelves and their heirs, as much 
as to them appertaiued, ſhould obſerve and k@p, 
This is the chiet felicicy of a Kingdom, when god Laws are recip2ocally of 
Pzince and people (as is here undertaken) duly obſerved, | 
The fouvch is; that. fo2 this gift and grant by the King, of the Liberties con- 
tained in this great Charter, and of others contained in the Kings Charter of ER 
Liberties of the Fozreft, the Archbiſhops, Biiops, Abbots, P2iozs, Earls, Ba- Hil. 3 Jacobi, 1. 8, 
rons, Knights, Free-holders, and other the kings Subjects, Citizens and 3Zurs The Princes Caſe, 
geſſes, ( aſſembley-in Parliament) gave unto the King one fifteenth 3 which 
Pzoveth, that as the: fifteenth was granted by Parliament, ſo was this great 
Charter alſo grauted hy authozity of the ſame 3 ut ſince this-time the manner 
of the fifteenth.is altered; fa2 now the fiftenuch, which is alſo called the Task,is 
not oziginally ſet upon the. polles, as at this time it was, but now the fiftenth 
ts certainly rated upon every Town; And this was by vertue of the Kings _. 
Commiſſions into every County of England in 8 E.3: tarations were made of all Rot. pat. 6 E.3. 
the Cities, Bozoughs, and Towns in England, and recozved in the Exchequer, 2 Parte 91-29 
and that rate was at that time the fifteenth part of the value of every Town, 
and therefoze retaineth the name of the fifteenth fill, | 
And after the fiftenth is granted by Parliament, then the inhabitants rate 
themſelves foz payment thereof, and if one Town be joyned with another in 
the rate of the total, and ſubdivided on each a certain rate in that Commiſſion, 
and the one is rated to low, and the other tw high, there lieth a Writ called, Ad 
#qualiter taxand* to be taken out of the Exchequer to rate the Towns equally, 
"The Dubſidy is uncertain, becauſe it is (et upon the perſon, in reſpec of his 
lands o2 gods, which commonly dv ebb and flow, 
The fifth is, that the King did grant fo2 him, and his heirs, that neither he, 
.no2 his heirs, ſhall ſ&k out any thing, whereby the liberttes in this Charter 
contained may be bzoken oz weakned: And if by any man againſt this Charcer 
any thing ſhould be ſought out, it ſhould be of no value, and holden foz nought, 
And all cheſe do evidently appear in this Chapter, 
The ſixt and laſt is Hiis teſtibus. 
It is true, that of ancient time nothing paſſed from the King of Franchiſes, 
Liberties, Pziviledges, Pannozs, Lands, Tenements, and Pereditaments of 
any eſtate of inheritance, but it was by the advice of his Councel exp2efſed under 
Hiis teſtibus, as it was then, and continues to this day in the creatton of any to 
any degree of Nobitity, fo2 thereto Hiis teſtibus is till uſed, 
This concluſion of the Kings grants with Hiis teſiibus was uſed by King 
H.3. and his Pzogenito2s Kings of this Realm befoze him, and by his ſon E. 1. 
and by E.2. and E.3, after him : Afterwards, in the beginning of the reign of 
R.2. Afind the clauſe of Hiis teſtibus was left out, and in ſtead thereof came in 
Teſte me ipſo in this manner, In cujus rei tefimonium has literas noſtras heeri feci- 
mus patentes : Teſte me ipſo, which ſince by all his Dncceſſozs Kings, and 
NQugns. of this Realm ( except in Creations) hath been uſed, LD 
% Ws - 


7s 


Magna ( harta. J Cap:38. 


See the firſt part 
of the Inſtitutes, 
ScR.1, 


Hil. 3 Jac. in Can- 
cellaria, The 
Princes Caſe. 


Lib. 8. fol, 19. 


Thoſe that bad Hiis teſtibus, were called Chartz, as this Charter is calle 
Magna Charta, and ſo is Charta de Forelta, &c, and thoſe other that-be Teſte me 
iplo, are called Letters Patents, being ſo named in the clauſe of In cujus rei'te- 
ſtimonium has literas nottras fieri tecimus patentes. 

And this was the ancient fozm alſo of the Deeds-of Subjects, concluding 
with Hiis teltibus, which continued until, and in the reign-of H.5.- but now-is 
wholly omitted, and now the-witneſles are ſtbſcribed under the Deed, 02-endo2- 
ſed thereupon, 

Now upon this occaſion to treat how theſe clauſes, Datum per manum'no- 
ſtram, per manum Cancellarii noliri, per ipſum Cuſtodem, & Concilium, &c. en- 
tred in, and went out : when cheſe clauſes, De gratia ſpeciali,, and Ex certa ſci- 
entia, & mero motu began, ( which continue to this dap) and the cauſe and rea- 
ſon of the inſerting cf the ſame 3 aud when and wherefoze theſe clauſes were 
ſubſcribed under the Letters Patents, Per ipſum Regem, Per breve de privato 
figillo, Authoritate Parliament, &c, came in, (which Qtill do continue) would ask 
a ſeveral Treatiſe of it (clf, and hot pertinent to our purpoſe foz the under- 
pre of this Charter of Magna Charta, and therefoze purpolely 3 ſpeak noc 
of them, 

Vere be Witneſſes to this-great Charter, a great number of Reverend;-and 
Ponozable perſonacee, in all 63. of which there were of the Clergy 31. where- 
of there were 12 Fiſhops, and 19 Abbots, and Hugh de Burgo Chief Juflice, 
and 31 Carls and Barons, as hath: been ſaid befoze, 

Lefides, it was eſfabliſhedby Authozity of Parliament, which was holden at 
Welſtminlter, in fozm of a- Charter, as-many others haye ben, fo2 which, 'as 
bath been ſaid likewiſe, by Parliament the Lozds and Commons gave- a fifs 
teenth, Df Aqs of Parliament in fozm of a-Charter, pou may read at large in 
the Princes Caſe, and therefoze need not to be reciteo, 


» . 
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Statutum de Merton 


 EDITUM © Anno 20 Hg, Brafton |. 2. c.966 


ſaith it was in an, 
18 H,3. 
Z is called the Statute of: Merton becauſe :the Parliament was holder at 
the Monaſtery of the.Canons regular of Merton;:ſeven miles diſtant from 
, the Ciy,of London, which Monaſtery was founded by Giſlebert a noble | 
Norman.that came in, with the Conqueroz.. And. this is tha PonaGery of 18 E-4-22- 19 E-4: 
| Merton, the Pzjoz whereof had a great caſe in Law, which long depended 27; 22 E-4+ 15: 
Lecwin him and the Pzioy of Bingham. FIR RE IL THI a tas 
Roviſum: eſt in Citria Domini Regis apud Merton, die Mereurii, 
-1n craſtino Santi Vincenti, anno Regni Regis Henrici filir Re- 
1s Johannis vicelimo, coram W, Cantuarienſi Archiepiſcopo, 8& Co- 
epiſcopis ſuffraganeis ſuis, & coram majore parte Comitum & Baro- 
num Angliz ibidem exiſtentium, pro coronatione iplius Domini Re- 
gis & Elianorz. Reginz, pro qua omnes vocati fuerunt, cum. trafta- | ] 
tum eſfet:de communi utilitate Regni ſuper articulis ſubſcriptis, ita MT 
proviſum fuit 8 conceſſum, tam a przdi&' Archiepiſcopis, Epiſcopis, 
Comitibus, Baronibus, quam ab ipſo Rege, & aliis. | 


" C Coram Cant. Archiepiſcopo, & Coepiſcopis ſuffraganeis ſuis. } 
Suffraganeus, p2operly tis a. vicegerent of a Biſhop, infkituted 10 aid and-afit 

him in his ſpiritual office, and is ſo called 3 ſuffragiis: Of thele you may read 

in the ©tatutes of 26 H.8. 1 & 2 Phil. & Mariz. 1 Eliz. And where tome coptes 26 H.8.c. 14. 1 & 2 
have Coram Cantuar. Archiepiſcopo, & Coepiſcopis & ſuffraganeisz this fatter Ph. & Mar. cap. 8, 
conjunction ( & ) is moze then ought to be 3 fo2 ſuffraganeis ſuis muſt refer to * £17 ©: 1- 
Coepiſcopis, that is, that the Biſhops ſhould aid and alliſt che Archbiſhop with $.. the 6r> pare 
their ſuffrages : foz other Suffragans , which were Uicegerents of Liſhops, of che Inflicuces, 
never had Uoice in Parltament, becauſe they held not per Paroniam, as all J5i- Cap. Frankal- 
ſhops do, and many Abbots and Pzio2s,as hath been ſatd, did, in reſpect where- 228% 

of they were Lo2ds of Parliament, | 


C Pro Coronatione ipſins Domini Regis. ] The King was former- 
Iy Crowned at Glouceſter on the 18 of October, in the beginning of the firſt 
year of his reign, then being about nine years old ; And here it appearech 
that in the twentieth year of his reign, he was Crowned again, then being 
about 29'years old, twice Crowned, as King Henry the ſecond, and King John 


befoze him had been, and as King R.2. after him was, 


CC Et Ehanorz Reginz. | This Elianor was daughter , and one. of 
the heirs of Raymond Berengary Earl of Province, ſhe was ſifter to the Carl of 
Province, :and to Boniface, Archbiſhop of Canterbury, and ſhe was Crowned at 


She 


— ——— 


Bo Merton. Cap.1,2. 


She ſurvived the King, avd of a Crowned Nuen became a p2ofeſſed Nun 
in Ambresbury, and died a Nun there, in the nineteenth year of her Wivow- 


hod, | xa Bs | 
The Dtatutes enacted at this Parliament are divided into eleven Chap- 

ers, | * < SI GI nes 4 ; 

p—_ — es ei + — 


CARE: 


& # luntur de dotibus ſuis,: $ dotes fuas, vel quarentenam fizamn 

> non -p [line /placito, videlicet, quod quicanque defor- 
ciayerit cis dotes 'fifas, vel quarentenatn ſuam , de teriementis qui- 
bus viri fi obierunt ſaiſiti; be ipfe'viduz poſtea per placitam- re- 
cuperaverint, fi ipfi deforc* de injuſto deforciamento convitti fuc- 
rint, reddant*eiſdem viduis damna ſua, ſcilicet valorum totius dotis 
eis.contingentis, a tempore mortis virorum ſuorum, uſque. ad diem 
quo ipſz viduz per judiciur Curiz ſeifinam ſuam inde recuperaye- 
Tint. Et nihilominus ipſi deforciatores fint in miſericordia Domini 
Regis. | 


D' Viduis primo, quz poſt mortem virorum ſworum expeF 
ha 


! 


This Chapter is explained in the firſt part of the Inſtitutes, in all the points 
Hr Loni ge thereof, which yon may l# there at large 3 whereunto you may add {pon chis 
HiL's E. 2. £62.b, W92Þ recuperaverint) acale in 9 E.2. that in a Writ -of Dower, the Tehanc 
in libro meo, un Pleadthat-the Pupband is alive, c, and che trial awarded by pzofs, and avap 
fem, &c, therefoze given, tc. at which day the Demandant came with-her pzwfs, and the 
Tenant made default, the Demandant had judgment to recover, bnt if the 
Wemanvant had not had her pzwofs there, then ſhe (ould have had but a Petic 

Cape. Y 


CAP. IL 


Tem omnes Viduz de cxtero poſlint legare blada ſua de terra fua, 

tam de dotibus ſuis, quam de aliis terris; & tenementis ſais: fal- 

vis conſuetudinibus, & ſervitiis dominorum de feodo, que de doti- 
bus, & aliis tenementis ſuis debentur, _ 


Wefoze the making of this Dtature, it was aqueſtion, Uhether Tenant in 
Dower might deviſe the coz)n;which the had.ſowen,o2 whether he in the reverſion 
Hould have them, Some held that ſhe could not deviſe them; o2 if: the deviſed 
them nor, that her Executo2s ſhould not have them, but he itt the reverſion,foz 
that her effate was freely created TW in Law and as ſhe, when her dower 
was aſligned toher, ſhould have che land ſowen, oz unſowen, foz her vower, ſo 
at the time of her death, he in the reverſion ſhould have the land ſowen, - utt- 

| wen, 
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ſowen, And of this opinion is Bracton, who ſaith,Antiquitus ſolet obſervari, quod praRon lib, s, fol. 
ficar uxor dotem”ſuam recipit poſt mortem -viri {iii cultam, five incultam, $5. 
ita poſt mortem: uxoris- ſoler reſtitui h#redi culca ſeu inculta, quia de bladis 
& fructibus 2 tehemento' non ſeparatis 'non - habuit tixor teſtamenti faQio- 
nem, Ted nova ſuperveniente gratia, & proviſione, ficut patet de proviſione aputl 
Merton. | $a 

And true it-is, that if the Yusband ſow the ground' and die, the p20- 15 El. Dier 316. 
perty of the Con ts in the Crecuto2s, bit ſubject £0 chis- condition, chat 
- tf the heir aſſign: unto her the Land ſowen foz her Dower; the ſhall have 
= Cozn, foz ſhe ſhall be in de optima poſſeſſione viri, aboye the title of the 

recuto?, 
| And Fleta ſaith, vidua per ſtatutum de Merton poterit diſponere de rebus ſais, Fleta lib-2.c.50, 
& fruQtibus in dote ſua cxittentibus, five ſeparati fint a ſolo, five non, quod quidetn 
olim facere non potuit. 

And they that held this opinion, relied-much, upon thele wozds, de cztero, 
which imply, as they ſay,* a new Law, + Now others held the contrary, 
and that, foz advancement of Tillage, and incouragement thereunto, which 
is ſo p2ofitable fo2 the Common wealth; and .by reaſon of the incercainty 
of her eſtate fo2 life, they held opinion, that the Execucozs oz Admitii- 
Kratozs of che Wife ſhould have, o2 ſhe her ſelf by her Will might. diſ- 
pole them, . as well as any other Tenant foz life might do, 'and they vouch 
Authozity befoze this Statute'in 4H; 3. wheto it is'faid, Noce that Tenatic 4 f.2, deviſe 26, 
fn Dower tap deviſe her Cozn growing, upon the Land at the time of her 19 E:3. bar. 245. 
death. Now to clear this doubt, was this Dtatyte made, and de c#tero may 72 #:7:25- Paſch; 
as well-be applied to the clearing, of a'doubt. from thencefozth, as foy making 38 Ellth.g.f0:8g. 
of a new Law, and ſo of -neceſſicy it muſt be taken in this Chapter foz ſuch 
Lands and Tenements, as the Widow hath of inheritance, #c, quam de aliis 
terris & tenementis ſuis. | | | 


- C Otnnes viduz, 8c. ] Qui omne dicit, nihil excludit; Repula, 
Generale ditum generaliter elt intelligendum; ; Regula, 


And therefo2ze where there are five kind of Dowers, viz. Dower at the Com- 4. PAre oX ho In- 
mon Law : Dower by the Cuſfom : Dower ad Oftium Eccleſiz : Dower ex ro 9s hs "gy 
aſſenſu patris : and Dowey de la pluis beale: this Chapter doth extend to them Norm. cap. 105. 
all, But if the Wife be by'Cuſtom endowed durante viduitate ſua, and the ſow | 
the ground with Co2n, and after cake husband, he in the Reverſion ſhall have gy, ,, +11... 
the Co2n, becauſe though her oſtate was incertain, y8t ſhe hath determine it fol. : 15. lands 
by her own act. $4 V{42 wh 07:71 caſe, 


C Legare. ] This wozd is app2opzfated to a laſt Will, and fignifieth co 


. - 


bequeath Gods, Chatctels, and in. ſome caſes Lands and Tenements, Legatum 


a Lege dicitur, quia lege tenetur ille, cul intereſt perimplere. 


C Blada nignifiech Cozn'oz Gzain while it groweth : Jt pzoperly figni- 
fieth Cozn 02 Gzain while it is.in herba, dum LED herba:. 4 lots raken foz rafton lu, : 234; 
all manner of Cozn oz Gain, 02 things annual coming by the induſtry of Ct, 356 
man, as Yemp, Flax, tc, gt i ont obomorpoun 19.5. 

| And of this wozd Blada, an Jngroſſer of Cozn 02 G2ain is called Bla- 
dier, but this wozd Blada extendeth not by this Ac to G2aſle,. oz .to--any 
eng _ groweth ſuapte natura, albeit it groweth by ſowing of hay-ſten, 


"x * 
—_ * 


* C Quamide aliis terris & teniementis ſuis. ] This is' manifefly -in 
affirmance of the Common Law, and extendeth to the Lanvs; which ſhe hath! 
in Frank-marriage, - o2- of any other eſtate of inheritance, rhe'Com oz Giair 
growing chereupon the may lawfully diſpoſe, Ls 15g 0r 


M C Salvis, 


_ 
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Cap.3 


C Salvis, &c.*] Þere is a ſaving to the Lozds, of whom the Lands in 
dower, 02 other lands bien holven, ſuch cuſtoms and ſervices, as are due unto 
them, ſo as they ſhall not be barred, oz pzejudiced by this Ac foz oz concerning 
ſuch Cuſtoms and ſervices as thep had befoze, but they ſhall be ſaved to them, 
as if this Dtatute had not been made 2 foz that is the nature of a ſaving,as hath 
been ſaid, to ſave a fozmer right, and to create no new, and by this ſaving the 
1.0zd may diſtrein the Con after it be reaped and put intoa cart, foz his rents 

5 H.5. 10Ke lw. and ſervices, but the Cozn in Sheafes cannot be diſtreined. 
I25e De the firſt part of the Inſtitutes Sect. 68, | 
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CAP. II. 


gd! quis fuerit diſſeiſitus de libero tenemento ſuo, 8& corarn Juſtic 
itinerantibus ſeifinam ſuam_recuperaverit per Affiſam nove dif- 
ſciſinz, vel per recognitionem eorum qui. fecerint difleifinam : & 
| ipſe diſſeifitus per vic' ſeiſinam ſuam habuerit, fi 11dem diſleiſitores 
; poſtea, poſt iter Juſtic', vel infra:de eoden tenement” iterum eundem 
{ conquerentem diſſeifiverint, & inde conviRti fuerint, ſtatim capian- 
tur, & in priſona domini Regis detinieantur, quouſque per domi- 
nutn regem per redemptionem, vel aliquo alio modo dehiberentur. 
| Vide Marlb. cap. 8, Et hac eſt forma quiliter tales convidti punint 
| debeant, videlicet, Cum conquerentes ad Curiam veniant, habeant 
breve domini Regis Vic direQum, in-quo contineatur eorum nar- 
ratio de diſſeiſina facta ſuper difſeifinam.' Et ideo mandetur Vic. 
| quod afſfumptis ſecum cuſtodibus placitorum coronz domint Regis, 
| & aliis legalibus Militibus' in propria perfona ſua accedat ad tene- 
1 mentum iflud, vel ad paſturam illam de quibus fafta fuerit querela, 
j & coram «is per primos juratores, &. per alios vicinos, & legales 
; homines de vicizeto illo, diligentem inde faciat inquilitionem. Et 
] ſi ipſum iterum invenerint diſſeifitum ( ſicut predictum, eſt.) tune 

faciat ſecundum proviſionem przdiftam, fin autem, tunc fit conque- 

rens in miſcricordia domini regis,” & alins quietus recedat. Nec de- 

bet Vic ( fine ſpeciali przcepto Domini regis ) hujuſmodi Joquelam 

profequi. Eodem a fiat de 1llis, qui ſeifinam recuperaverint per 

Aſſifam mortis anteceſloris, & ſfimiliter de; omabus terris & tenemen- 
tis recuperatis per Jurat' in curia'domini regis, fi poſtea diffeiftci fue* 
Se theStarute of _- netted "RF =ns "ng Wi | * . AED 
Marlebridgec. 8. F106 4 prioribus deforciatoribus, verſus quos recuperaverint per jurat* 


W.2.cap.26., u omodo. Vide W.2.ca 26. 
See the x part of JEN ; &' og 4 | 
the Inſtitutes 233, 


C De libero tenemento ſao, &c. ] hat is, of Land, Rent, Com- 
mon, vz ſuchlike, whereof if a man be dilleiſed he may have an Alliſe de no+ 
vel difſeilin, _ 

-  WBpythis Chapter the Writs of Reviſſeiſin andpot diſſeifin, are given foz the 

cauſes hereafter expzelſed, which lap nat at che.Common Law, / and both theſs 
Writs are Uicouncels, aud noe retozuable, but. the ſheriff Hall hold the plea 
and give the judgment, at BY 003373 gre tory 


-” 


CEt 
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C Et coram Juſtic' itinerantibus ſeilinam ſuam recuperaverit. ] 
Pere Juffices in Epre are named, but fo} example, and becauſe Aſſiſes were 23 A.p.7. 
taken moſt commonly befoze them, foz though the Alliſe be taken in the Kings 3* IE . 
Bench, 02 Cotrt of Common Pleas, oz befoze Juſtices of Alſife, yet is it with- ,. 0+ 0.03% 
in this Dtatiite : fo2 though the wozds be ſpecial, yet the reaſon of the Law | 


is general ; Et quando lex eſt fpecialis, ratio autem generalis, generaliter lex eſt Regula. 
intelligenda. DA 


C Per aflifam novz diſſeifinz. ] This bzanch extends not to an Alliſe 
of Mordaunceſter, oz Darrein preſentment, oz of Utrur 3 Wit if a man recover F.N.B. 189.4. 
in a Writ of Rediſſeifin, upon that recovery he ſhall have a Rediſſeiſin, and 5 Fog tir, rediſ- 
the like, as often as he is reviſſeiſed. . cnn 3. goalle35- 
Upon a plaint in the nature of a freſh fozce, accozving to the cuſfom |, x.;, reaigei- 
of a Cicy, 0) 3Bozough, and a recovery thereupott had, a Rediſſeiſin doth fin 8. 14 E-.2. 


not lie, foz no Rediſſeiſin doth lie, but where the firſt Plea began by ibid-s. 
Urit. 


C Per aſſfifam novz diſſeifinz, vel per recognitionem.] That 
is to ſay, by the Aſſiſe, i. the verdict of the Recognicozs of the Aſſiſe, _— _ _ 
oz by confeſſion of the diſſeiſoz, 4c. and yet a Rediſſeiſin doth lie upon a $<8.2,,. : 
recovery in an Aſſiſe, upon the pleading of a Recozd, and failer of ic, o2 jy., ca.26. 


upon a demurrer, o2 by default, o2 the like 3 and ſo it is explained by a later Flera lib.4.ca. 29. 


C Per Vicecomitem ſeifinam ſuam” habuerit. ] And fo it is, Scethe firſt part 


intiff t of the Inſtitutes. 
_ = Plaintiff in the Aſſiſe doth enter and execute the recovery by Ob ra, EN. 


188, 
C lidem diſſeifitores poſtea, &c. de eodem tenemento iterum 


eundem conquerentem difleifiverunt. ] Foz the erpoſition hereof ſi the Rare 
firlt parc of the Inſtitutes, SeR.233: | 


. CErt inde convidti fuerint. ] Foz in the Writ of Reviſſeiſin the Ze- 
nant may plead-to the Writ as jopntenancy, 02 the like 3 02 in bar, as a re- 
leaſe, oz the like 3 oy give it in evidence, , 


33 E.3. rediſl.q, 
40 Ail.23, 


C Statim capiantur & in priſona Regis detineantur quouſque per 


dominum Regem, per redemptionem, vel alio modo deliberentut. 7} Mirror ca.s. g. 2. 
And Bra&on hereupon ſaith this , Talis quidem qui ita convitus fuerit, RE81ſt.206- 
dupliciter delinquit contra Regem, quia facit difſciſinam, & roberiam contra - -pngrnge-"gf 
pacem ſuam, & etiam auſu temerario irrita ca quz in Cur? Domini Regis Bra. lib.4. fol. 
rite aca ſunt; & propter duplex delictum merito ſuſtinere debet paxxnam dupli- 236.b. Flerali.4+ 
catam. Cl4.29, 

And Britton ſpeaking of a Rediſſeifin, Pur ceo que il defuy de recover” per 
judgment choſe, que il ad conquiſe per fa proper "ot in deſpiſant la Ley. " eg 

And this reaſon holdeth in other caſes, as after a judgment in an admeaſure- yen... cs. 
ment of paſkure, if there be a ſurcharge by the- party who was admeaſured, a 5 £.4.23- 
Writ De ſecunda ſuperoneratione doth lie, and the like, F.N.B. 126. 

- And it is to be noted, that wherefoever a man did recover the ſeifin 02 poſ- 

ſeſſion of the Land, and the Tenant oz Defendant did after viſſeiſe oz eject him, 
this was a contempt at the Common Law, becauſe it is done againſt the judg- 
ment of the Court, and in deſpite of the Law, foz the which the Court may 
commit him, foz intereſt reipublicz, ut judicia rata fint : Et ea quz in curia neſtra reguls. 


rite aQa ſunt debitx executioni demandari debent. Regulas 


M 2 C Aſlump- 


rm -—__ ed: 


- Is 
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2g Al. p.7. 
F.N.B.189. 


Regula; 


$ H.;.1. F,N.B. 
189.h, 


Poſt difſeiſin, 


Marlebr.ca.8* 
j W.2. Ca.26s. 
6 F.N.B. I'90s 
Regiſt, 206.b. 


C Aſſumptis ſecum Cuſtodibus placitorum. ] This is ſpoken in the 
plural numiber, therefoze where there are two oz moze Cozoners, he ought to 
take at leaſt two,but where there is but one,if he take him.,it is ſufficient with- 


in the meaning of this Statute $ though regularly the plural number is not 
ſatisfied with one. | 


C Per primos juratores & alios. ] This muſt be underſtod where 
there were juratores in the Aſſiſe 3 fo2 if there were none, then it muſt be tried 
only per alios: As if the difſeiſo2 pleada Reco2d, and fail of it, oz if he plead 
a bar, and confeſs an immediate ouſter, upon which the Plainciff doth demur, 
and judgment is given foz the Plaintiff, and after the Plaintiff is redifſeiſed, 
the Plaintiff ſhall have a Rediſlciſin, and it ſhall be tried only per alios, be- 
cauſe there were no Jurozs at all in the fozmer Aſſiſe ; foy the Statute, (albeit 
it be penal) ſhall not be ſo literally expounded, that if. it cannot be tried per 
primos Juratores, that it ſhall not be tried at all, fo2 verba intelligi debent cum 
cffectu. ut where there were any Jurozs, it ſhall be tried by them and others, 
any where there were none, then by others alone 3 but if there were Jurozs in 


the Aſſiſe, and they all die, and after he which recovered ts rediſleiſed, there (by 


the a& of God) the Rediſſeiſin faileth, And ſo it is, if all the Jurozs be dead 
ſaving-one, becauſe the wozds of the Dtatute be, per primos juratores, & alios ; 
and ſo note a diverfity where there -were never any Juratores at all, foz there 
the Dtatute could by no poſſibility have wzought, but upon others only, but 
where there were once Juratores, and the party neglecteth his time, and by the 
Act of God they fail, there the  Rediſſeiſin fails, becauſe it cannot be tried 


per primos Juratores, ( Which ſometimes were in efle ) & altos, as the Dtatute 
ſpeaketh, | 


C Eodem modo fiat de illis, qui ſeifinam recuperaverunt per afſ1- 
ſam mortis anteceſloris, & ſimiliter de omnibus terris & tenementis re- 
cuperatis per Juratam, &c, ] Pere is the pot diſſciſin given; ' where the re- 
coverp in a Mordaunc?, oz in any other real action is by verdic, and in this 
caſe the Recoveroz ſhall have a poſt diſſeiſin agattift the foymer Tenant being 
defozceour, that diſſeiſed Him after the recovery; Wut if che recovery be by 
reddition o2 default, #c, he ſhall have a poſt difſeilin upon the Statute of W. 2. 
cap.26, Nota, here codem modo are wozvs of great operation, foz they imply, 
that there muſt be idem conquerens de eodem tenemento, & idem tenens, againſt 


whom the recoverp was had after the ſame manner, as fs befoze ſaid in caſe of 
a Rediſletlin, | 4 | | 
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C AP. IV. 


Tem quia multi Magnates Angliz, qui feoffaverunt Milites & Mirror c. 5. $ 2. 
alios libere tenentes ſuos de parvis tenementis in magnis ma- mage, "7g 
nertis ſuis, queſti fuerunt, quod commodum ſuum facere non po- Flet 1.4, ' Gag 
tuerunt de refiduo maneriorum ſuorum, ficut de vaſtis, boſcis, & | 
paſturis Communzibxs, cum ipli feoffati habeant ſufficientem paſturam, 
quantum pertinet ad tenementa ſua z ia proviſum eſt, & conceſ- 
ſum, quod quicunque hujuſmodi feoffati afſiſam novz diſſeifinz de- 
ferant de communia paſturz ſux, & coram Juſtic' recognir” fuerit 
"= tantam paſturam habeant ; quantum ſufficit ad tenementa 
ua , & quod habeant liberum ingreiium , & egreſſum, de Hhberis 
tenementis ſuis, uſque ad paſturam fuam : tunc inde fint con- 
tenti, 8& ili de quibus conqueſti fuerint recedant quieti, de hoc 
quod commodum ſuum de terris, vaſtis, boſcis, & paſturis fecerint. Si 
autem dixerint, quod ſufficientem paſturam non habeant, vel ſuffici- 
entem ingreſſum, zel egreſlum, quantum pertinet ad tenementa ſua : 
tunc inquiratur veritas per afſiſlam. Et fi per afſifam recognitum 
fierit, quod per eoſdem deforciatores, in aliqua fuerit impeditus eo- 
rum ingrefſus, vel egreſſus, vel quod non habeant ſufficientem paſtu- 
ram, & ſufficientem ingreſſum, & egreſſum, ſicut przdictum eſt: tunc 
recuperent ſeilinam ſuam, per viſum Juratorum, ita quod per diſcre- 
tionem & ſacramentum eorum habeant conquerentes ſufticientem pa- 
{turam, & ſufficientem ingreſſum & egreſſum in forma prxdiQ”, & 
diſſeifitores ſint in miſericordia Domini Regis, & dampna reddant, 
ficut reddi ſolent ante provifionem 1ſtam. $1 autem recognitum fuerit 
per aſſiſam, quod querentes ſufficientem habeant paſturam, cum libero 
& ſufficienti mgreſſu & egreſlu, ſicut przdif' eſt: tunc licite & hbere 
faciant dow commodum ſuum de reſfiduo, & recedant de 1ll' afliſa 
quieti. Wet. 2, cap.48. 


C{ Quod commodum ſuum facere non potuerunt. ] Pereby it ap- 
peareth that the Lozvcould not app2ove by the ozder of the Common Law, be- 
cauſe the common iſſued out of the whole Wale, and of every part thereof, 
and yet ſe Tr. 6 H.z. where the Lozd appzoved two acres, and left ſufficient, Tr. 6 8.3.cir.com- 
os T_ brought an Aſſiſe; and che ſpecial matter being found, the Plain- mon 26. 
tif xetraxit ſc. 3s 


. C Liberetenentes.'] The, purview of this Dtatute extends only fozthe ,. _.. ».., 
Lo to make an app2ovementagainſt his Tenant, and uot.againft any firang- 1,228. 61ers 
er, noz where the Lo2d had common appendant'in the Tenancy, as he may 1.4.c.20.18 ail. 
have 3 but the Statute of W.2. pzovideth, De cxtero quod Statutum de Merton, 18 E-3:43: 19 E-3 
proviſum inter Dominos & tenentes ſuos locum habeat de cxtero inter Dominos **: Af 18 Ait-p.4 


= F.,N.B.179 e.W.2. 
vaſtorum boſcorum, & paſturarum, 8 vicinos, &c. | | 4. £.46. 3 af P.4+ 


M 13 E. 3.43. and 
C De reliduomaneriorum.] wy this recital a point of the ancient %* «red, 
Common Law appeareth, that when a Lo2d of a Pannoz ( wherein was 
great 


Merton. Cap.4. 


great Waſte grounds) did enfeoff others of ſome parcels of arable land, the 
feoffees ad manutenend ſervitium focz, ſhould have common in the ſaiv Waſts 
of the Lod foz two cauſes, 1. As incident to the feoffment, fox the feoffee could 
Temps E.1. com- vt plough and manure his ground without beaſts, and they could not be luſtat- 
mon 24. 17E.2. ned without paſture, and by conſequence the Tenant ſhould have common in 
ibid-23. 18 E.3.30 the Uaſfts of the Lo2d fo2 his beaſts, which do plough and manure his Tenan- 
20 E.3. Admea" cp, as appendant to his Tenancy, and this was the beginning of common ap- 
Mich. 26 & 27 E. Pendant, The ſecond reaſon was foz maintenance and advancement of Agri- 
liz.lib.4.fol.z37. Culture and Tillage, which was much favoured in Law 3 like as when a man 
Tirringhams caſe, gives the land to a Parſon and his Ducceſſozs, whereupon a. Church is byilt foz 
PL.Com-498.b. the ſervice of God, to hold of him in Frankalmoigne, the Land is holden, and 
by conſequent, and operation of Law, the Advowſon, which the Law doth 
give to the Founder, that is, the Giver of the Land, is alſo holden, foz that 
the advowſon voth in a manner adhere to the Church, and as the Tenant had 
made a feoffment befo2e the Statute of Quia emptores terrarum, to hold of him- 
ſelf by fealty, and rij d, this Weſnalty by operation of Law had ben holven of 
the Lozd Paramount, 


C Tantam paſturam habeant, quantum ſufficit ad tenementa ſua, 


& quod habeant liberum ingreſſum. ] The Low may appzove agajnit a 
* See the firſt part Tenant that hath * common of paſture appendanc, but if the Lozd grant com- 
-  5—— mon of paſture within his Waſts, there is no appzovement by this Ac againſt 
Wc, a common tn groſle, fo the wozds of the Statute be, Quantum pertinet ad te- 
31 E.t. Common nementa ſua, &c, oo 

26. 32E.1. ibid. And [o was the Law taken and adjudged ſon after the making of this Act, 
29. 3E.2. tbid.21. and latter authozities agre with the ſame 3 and albeit the common appendans be 
ma an75,. am without a certainnumber, as to have ſufficient paſture foz beaſts, quantum per- 
p-65. 7 H.4.33, inet ad tenementa ſua, which map be reduced to a certainty, foz, 1d certum eſt 
11 H.4.26.2, quod certum reddi potelt, and therefoze this Act voth extend to it. And the Wric 
pwr ba . of Admeaſurement of paſture voth lie only foz and againff ſuch Commoners 
fol.228, + as have common appendant, foz the wozds of the Writ be, Ec ad ipſos pertinet 
Sci habendum ſecundum liberum tenementum ſuum, &c. ſo as common appendant, 
be it certain o2 incertain, is within this Dtature 3 and \o is common / appurte- 

nant certain o2 incertain, fo2 pertinet extendeth as well to common appurtenant 

as appendant, | | 

Bracton ubi ſupra. Bracton treating of this Chapter, ſaith, Imprimis videndum eftqualiter con- 
ſiturio illa ſit intelligenda, ne male intelleta trahat utentes ad abufum : and then 

expoundeth the ſame in this manner : 1. Si fit alienus ( & non proprie &nens } 

non ei imponit legem conſtitutio, i | 

2, Si fuer liberi tenentes proprii,tunc refert qualiter fuer feoffati, 8&c. utrum fe- 

offati fuer* large ſcilicet per totum, & ubiqz , & in omnibus locis, & ad omnimoda 

averia, & ſine numero, &c. Do as by his opinion this Statute extendech not to a 

common in groſle, noz to a common ſans number; tales, faith he, non ligat con- 

ſtitutio memorata, quia feoffamentum, (i. conceſſionem communiz) nontollit, licer 

collat abuſum. 2 | 

3. Si autem communia fuer ſtrita cum numero averiorum certo,&c. (which he 

intendeth of common appendant,) licet uſus ſe largius & latius habuerit quam ne- 

celle eſſet, tales ligat conſtitutio quod coarentur ad certum locum, & infra certum 

locum, dum tamen locus inde ſufficiens ſit &-competens cum libero ingreſlu,  8& 

egreſſu, & competenti, quod non fit gravis nec Uifficilis: Competens aitem debet 
e locus ita quod non longius diſtet, fed propinquius aſfignetur, &c. cum diſtantia' 

inducit incommoditatem. DEST ect 

4. Item codem modo hi ita feoffatus fuerit quis, ſine exprefſione numert -vel ge-' 

neris, ſed ita, cum paſtura quantum pertinet ad tantum tenementum in eadem' villa, 

talem ligat conſtitutio ficut prius cum expreifione; quia cum conſiet de quantitate 

tenementi, de facili perpendi poterit de numero averioram, & tia de genere ſc- 
cundum conſuetudinem locorum. | 


5, Item 


4 
a” 
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Cap.4.  ©\erions. 2 


5, Item tetthpus ſpetandum erit cum omnis nova conſtitutio, futuris formam Tr. 18 E.r. in 
imponere debeat & non preteritis. Banco Rot.g0. 


Walterus Bonde implacitat Aliciam de Bordeley, & vi. alios pro eo abr. 
quod cum averiis ſnis blada ſua ad Madingle creſcentia no#anter depaſti Note this caft hr 
ſun, ec. Alic & Nicholaus Ruſſell dic' quod placea ubi tranſereſſio ſup- mon, kc, 
ponitur. fiers vocatur Leylonfurlonge, que quidem placea ſemper fuit pratun ey 
aſque ad preditum annm quod predidus Walterys predicium pratuvt 
aravit, & ſeminavit, & in quo pratd ipſa Alicia habet communiam ſua 
poſt fena levaty: Et quia prediins Walterns, ad anferendam ei commu- 
man ſnam in predifo prato, ſeminavit, ſicat predium eſt, dicunt quod 
quando fena in pratis adjacentibus levata fuerunt, ipſi cum averiis ſuis 
communian ſuan in predida placea depaſti fuerunt, f ers bene licuit, . 
Et inde ponunt ſe ſuper patriam. Walteras dic quod in eletione ſua eft 
ad dimittend' prediGam placeam jacere pratum,e* llud falcare, vel pla- 
ream illam avare, & roger Ni voluntate ſua. Et de hoc ponit ſe ſuper 
patriam, Ec. * Typ dic quod prediGa placea a tempore quo non extat , 6 
amemoria fuit Pratum falcabile, ſq; ad preditum annum quod predidus ; 
WW alterss ind aravit : ditunt etiam quod predians Walterus eſt parvus 
tenens ejnſadew ville, &-* non licet alicui tali parvo texenti [ine licentia * Note this ci- 
3pſtns Alivee prata aliqua in eadem villa arare, & quod preditta Alicia in om. 
erſdeme pratis poſs fena aſportata communccare debet : * dic etiam quod + yore this, for 
quando fern en pratis adjacentibys levata fuerint, iÞff cum averiis ſuis feeding of Corv, 
communiant ſnam in predifta placea £2474 feerint, ſent bene liciturm ef x Jake "><a 
es : Ideo conſiderat et quod * preditius Walterns nihil capiat per breve 
ſun, ſet ſit its miſericordia, Et affer' yer Fur ad dimid. Marc. + 


_ =_ 


Vide Paſch. 15 E.r. in Banco Rot.6. Buck. Lib.5, fol.78. common of paſture, 
fab modo, oz with limitation, | 
Thzoughourt all this Statute, Paſtura 8& communia paſture, is named [o-as 
this ſtatute of Appzodements doth not extend to tommon of piſchary, of turs 
barp, of eftovers,o2 the like. 2ST, 


Quod commodum ſuum de terris vaſtis, &c. fecerint. ] Now 
it is to be ſren_ how this appzovenenc miſt be. And it niuft be divibed 
by ſome incloſure oz defence, as tt may be made ſeveral, foz it is lawful to the 
Tenant to put on his cattle into the refidue of the Common, and if thep trap 
into that part whereof the appzovement is made, in default of incloſure, he is 


no treſpaſſer, | 
And if the Lozd make a feoffment of certain acres, the feoffee may incleſe, ;: E. r. Common 
becauſe the feoffment is an appzovement in his nature, 27. 16 E.2, garr, 


de Charters 3r, 
CTunc inde ſint contenty; & Hh dequibus conqueſti fuer* recedant '* 35 
quieti de hoc quod commiodum ſuum de terris vali &c. fecerint. ] 
Wy the app2zovement of part accozding to this Statute, that part by this 
Act is diſcharged of the commgn, in ſo much as if the Tenant which hat 
the Commioxi parchaſe thar-patc, his Conmon' ts not extinguiſhed ln.9 
reſidno, 00 | UE £17103 $181 "Om 9 8 29 Bii6.220. 


«Jl the Low, oc vo make an appzodement; he- may *ihp{6be eftHG8s 13 arp. 
as oft, as- he: wil; ſo he leave ſufficient Common, and \ſo 1t' tos dotie 18 E.3.30.43- 


Dier Mich. 16 & 


In: SE. 21701, fa P F LOT 9.5; LOL LE) 2d GNBOFICIY LITC1 

At the Tenant at the time of the appaovement have ſufffcient\Common.left 8 AN.18. 16 E.zi 
unto him in the relidue, with a competent way thereunto, accozding to this Ac, £2999" 9- 
and after the reſidue becometh not ſufficient, pet the appzovement rematneth 


god, 


388 | <Nerton, | | Cap.s: 


Kod, fo the wozds of this Ac be, Tantam paſturam habeant, quantum Cafficit 
ad tenementa ſua. 7 


eta vs, C Coram Juſtitiariis recognitum fuit, &c. ] And yer it ma 
what be _ iu an Attion of Treſpaſs ; foz many times he hall fail co have 

$E-338. 16E.3, Dif the Lozddoth incloſe any part, andleave not ſufficient Common in the 

Common 9, reſidue, the Commoner may bzeak down the whole inclofure, becauſe it ffand- 


22 Aſl.42. eth upon the ground which is his Common, | 
Belo 222.4. BraQon reciteth a Writ deviſed upon this Dtatute by that ſage of the 
& 2279. Law William de Ralegh, one of the Kings Juſtices, in caſe where the Lozd 


was diſfurbed to incloſe, oz when he had incloſed accozding to this Dta- 
tute, and his incloſure bzoken down , which you may reav there at 
- large, 


C Et per Aſſiſam recognitum fuit. ] Jfby the Aſſiſe it ſhall be found, 
that the Plaintiff had not ſufficient ingrefle and egreſſe, oz not ſufficienc pa- 
ſture, then the Plaintift ſhall recover ſeiſin by the view of the Jurozs ; ſo that 
by the diſcretion and oath of them; the Plaintiff thall have ſufficient paſture, 
and ſufficient ingreſſe and egrefſe aſſigned to him, arid that the difſeiſo2s ſhall 
be amerced, and yteld damages, hk 

5 E.3.fol. 67, Upon this b2anch of the Dtatute, we have a notable caſe in'our Boks, viz. 
A Commoner bzought an Alliſe of Common of Paſture belynging to his 
freehold, the Tenant ſaid, that he was Lozd, &c, and appzoved part of his 
Waſte, and left the Plaintiff ſufficient Common, c. The Plaintiff denied 
that he left ſufficient Common, and thereupon iſſue was taken, and Sir Wil- 
liam Herle Chief Juſfice of the Court of Common Pleas tok the Alſiſe, and 
the Alice found, that the Plaintiff had not ſufficient Common 3 whereupon 
the Court did award that the Plaintiff ſhould recover his Common, &c, and. 
the Recognitozs of the Aſſiſe were going from the War; and albeit the iſſue 
was found againlf the Tenant, yet foz his advantage the Recognitozs of the 
Alliſe ought to come back again, and to o2dain by their diſcretion and oath 
ſufficient Common to the Plaintiff, ſo chat the Defendant might appzove of 
the remnant by this Statute of Merton, as Trewood affirmed : whereupon 
Sir William Herle peruſed this Statute (fo no man can carry the wozvs of 
a poſitive Law by Parliament in his head ) and found the Statute as Tre- 
wood had ſaid, and therefoze was in purpoſe to have cauſed"the Jurozs to 
come again (the Recozd yet being in his bzeaff) to appoint ſufficient Common 
£0 the Plaintiff accozding to the Statute, but-it was pzevented, foz that the 
parties agreed. WEL | 


CAP 


__ C\lmiliter proviſum eſt,'& a Domino Rege conceſſum, quod de cx#- 

: \ JI tero non current uſurz contra aliquem infra ztatem exiſteni-a 

-  tempore mortis:anteceſſorisſui, cujus heyes ipſe eſtuſque ad legitimam 

#tatem fuam, ita tamen-quod propter hoc non remaneat: ſolutio des 

 biti principalis ſimul cum uſuris ante mortem anteceſloris ſai, cujus 
heres ipſe eſt inde provenientibus. F* S 


® o 


This 


Menon, | 8g 
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Cap.5: 


This Statute hath been diverſly expounded, 

I. That this Statute extended to the uſurious Jews that were then in Eng- Inter leges SanRi 
land : fo2 at that time and befoze the Conqueſt alſo, it was not lawful fo2 Chzi- ape ogra 
ſians to take any uſury, as it.appeareth by the Laws of Saint Edward, &c. tn iam / A 
and Glanvile and other ancient Authozs and Reco2zds, And by this A it is vil. lib.5.cap.16. 
manikeft that the uſury intended by the Statute was not unlawful, fo the Ockham ca. qua- 
ufury due befoze-the death of the anceſtoz is enacted to be paid, and after the nary ophccoar 
oy age of the heir alſo, and no uſury was then permitted/but by the Jews de Chriſtrimis 

. | | . uluarils. 15 E.3. 

« Eut King Edward the firſt (that mirroz of Pzinces) by authozity of Par- ca-5. Rot.Farl.. 
liament mave this Law, which is wozthy to-be wzitcen in Letters of Gold ; 5® ENCE. 9 
Fozaſmuch as the King had ſ&n that many of the evils and diſheriſons of the ,*; «07 4 _ 
god men of his Realm Had come to paſs by the Uſuries which the Jews had ara. de Judaiſmo 
made in times paſf, and many other miſchiefs had riſen thereupon, albeit that ſee hereatcer the 
the ſaid King and his Anceſto2s have had great p2ofit of the Jews : neverthe- expoſition of it. 
leſs in honour of God, and foz common weal of the people 3 it is 02dained and 
eſtabliſed, that no Jew from thencefozth ſhould take any Uſury, &c. XBut yet 
p2ovidech fo the time paſt in ſuch manner, as by the Act appeareth, ; MA 

And true it is, that great was the p2bfit (as in that Act is recited) that the 5 Rot. Par. 3 E.r, 
Crown had'by the Jews, © fo between the 50-year of H. 3. and the 2 pear of :14-27-26- 
E.1. the Crown was anſwered de --cxitibus' Judaiſm, four hundzed and twenty 
thouſand pounds, and chen the ounce of ſilver was five groats, | 

Dthers expound theſe wozds non currant ufurz contra aliquem infra #tatem Pl.com.126.b, 
exiſtentern'in this manner; that the rent ſhall not be doubled during the nonage 35 H-5-51- 
of the heir :(which in a large ſenſe is called uſury, foy dicitur uſura quia datur 
pro uſu #ris)' As if the Kin give Land co another reſerving a rent payable at 
a Fealt certafn, and ſoz default of payment, that he ſhall double the rent foz 
every default, and after che grant@ dieth his heir within age, he ſhall not dou- 
ble che rent to the Bing; - 4 | C1 

If a man by obligation bind hiniſelf and his heirs to-pap 1001. at ſuch a 
Feaſt, and.if he pay it not at that Feaſt, that then he afd his heirs ſhall pay 
IO |, fo2 every quarter it (hall be vehind, the obligoz dieth and leaveth aſſets rr H.7.22. 
in fe ſimple his. heir within agd,/ he ſhall-have his age, and ſhall not pay this Mich25 &27 Hl. 
101. incurred during his mindyſty after his full age 3 and this agreth wich 3491-13: 
the wozds of the-Statute, Non 'remaneat ſolutio debiti principalis, and in this 
caſe there is a principale debitum, but debitum fignifieth not only debt foz the 
which an Action-of.. debt doth lie, but here- in this ancient 'Ac-of-Parliamenc 
it ſignifieth generally any duty to be yielded 02-paidz foz debitum is derived of 
the verb debeo, id enim eſt, quod vel lege nature, vel obligatione civili debetur, as 
rents and the like. aiM 32 * 7 euT 1 

Do if A. knowledge a reconnizance toB.-6f?>0 1. to be paidat a certain feaſf, 
and A. doth grant, that if the 20 1. be not paid at the day, then he ſhall pap 
10 s. a Week foz every Week it ſhall be behind, and befoze the Feaſt A. 
dieth. ſeiſed of fee fimple lands, His heir within age 3 In a Scire facias upon the 11 E.3. age 4: 
recognizance the: heir ſhall have his age, as in the nert caſe befoze, by the 15 E 3: bidet. 
Common: avs, and after his! full age he ſhall be freed of the 10 5: a Week $5: ©? po Ing 
by this Dtatute. 253 12 340 07 : | | FiY0- FOWNP 
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Braon lib. 2.fo. F "VE hzredibus per parentes, vel per alios, contra pacem vi abdu- 

oy VE 25 GE. As, vel detentis, ſeu maritatis, ita proviſum eſt, quod quicun- 

3.42.21 E.3.52 QUE laicus inde convictus fuerit, quod puerum aliquem fic detinuerit, 

21 E.z-19. 29afl. bdyxerit, ſeu maritaverit, reddat perdenti valorem maritagii : & pro 

35: 29 B:337% ddlicto corpus ejus capiatur,utimpriſoneturdonec pdenti emendaverit 
delici fi puer maritetur : & przterea donec dio Reg ſatisfecerit pro 
tranſpreſſione ſua.Et hoc de heredeinfraquatuordecim annosexiſter'. 
De hzrede autem cum fit quatuordecim annorum, vel ultra, uſque ad 
plenam ztatem, ſi ſe maritaverit fine licentia domini ſui, ut ei auferat 
maritagium ſuum, & dominus ejus offerat ei rationabile maritagium, 
ubi non diſparagetur, dominus ſuus tunc teneat terram ejus ultra ter- 
minum #tatis ſux, ſcilicet xxj annorum, per tantuin tempus quod inde 
poſlit percipere duplicem valorem maritagi, ſecundum zſtimationem 
legalium hominum, vel ſecundum quod e1 pro eodem maritagio prius 
fuerit oblatum, ſine fraude & malitia, & ſecundum quod probari po- 
terit in curia domini Regis. | : 


Wefoze the making of this Statute the Law gave the Low two ſeveral re- 
; medies, if his Ward were taken away, detained, oz married, viz. x. An Action 
Tr. 9Elliv9 0. of treſpals, wherein he ſhould recover damages only, 2. ©z a Writ of right 
vg wi'Y* of Ward, wherein he ſhould recover the cuſtody of body and lands, but if the 
7 E.3-58. 40 E.3, Ward were married, then was he dziven to his Action of treſpaſs, Quare ſe in- 
6. 31 af.26.F,N. trufit maritagionon ſatisfact. The Lod had alſo his Writ, but that lieth againſt 
B.141. the heir, when he entreth into the Land befoze oz after his full age: alſo the Lo2v 
may have his Writ de valore maritagii at the Common Law, but that lay alſo 
againſt the heir himſelf after his full age when he intruded not. 
The Writ, of Raviſhmene de gard is framed þy the Statute of W. 2. cap. 35. 
whereof moze ſhall be ſaid hereafter in his pzaper place, ' . 
This ®tatute giveth,that in the Urit of right of Ward the Plaintiff Gould 
Regiſt.161. recover, Valorem maritagii, & prodclico corpus:<us capiatur, ut impriſonetur do- 
nec perdenti emendaverit deliftum, ft puer maritetur z  & preterea donec domino 
Regi ſatisfecerit pro tranſgrefſione ſua, | 


g E.35 2. 


Mirrorca.g.$ 3- (QC Si laicus inde convictus fuer”. ] The Mirror ſaith. that this point is 
rep2ovable, inſomuchas the Statue extends not to Clerks, car eſt nient pluis 
droit que clerke peche ſans payne, que lay home, 


33 B.6.53. C Et hoc de hzrede infra 14 annos exiſten'.)J Upon theſe, and che 
See the firſt pare W92Þs lublequent this Dtatute doth, not extendco the heir female, fo2 the age 
. of the Inſtitures, Of conſent to marriage of a male is 14. and of a woman 12. andafter 14. (at the 
$.104. Cuſtumier making of this Statute) the female was to be out of Ward, 


pegs. be But note albeit the marriage within the age of conſent be voidable, yet the 

ries ſuperinde. gardein ſhall recover the value, and albeic the heir at the age of conſent diſa- 
gree, ſo as the gardein ſhall have the marriage again, yet there is no remedy foz 
the raviſher. 

» H.6.12, Now what alterations the Statute of W.1. cap. 22. and W.2. cap. 35. have 


21 E.3.19,20, Made, do at large appear in DoQtor Huſleys caſe aboveſatv, and in the tirſt part 
27 H.6, gard 18. Of the Inſtitutes, 
ibs S128.” CCSiſemaritaverit ſine licentia domini,&c.Et dominus cjus offerat.] 


Vere the Dtatute pzovideth remedy when the heir male after the age of 14 
years 


i he 


Caps. IM erton, 91 


years (when he may, as ts afozeſaid, conſenc c marriage) after cenver mave 
marrieth himſelf without the licence of his Lozs, and ctvech a Writ of fo2- 
feiture of marriage, ſo called, becauſe the Lod ſhall thereby recover the dvu- 18 E.3.18. 14 E.3 
ble value of themarriage ; as if the marriage were wo2th one hundzed youuds, 48100 fur leſta- 
he ſhall recover two hundzed pounds, ut this fozfetture of marriage is not arts 4. _ 
due by this Dtatute, but where the garden after 14. and befoze 21. had ten- * : 
- dered a covenable marriage to him, and he refuſed her, and of himſelf mar- 
ried (as it were in deſpice of him) another within age 3 andſo ts this Dtarnute 
to be con{krued, that the ward marrted himſelf without licence, #c. after che 
02d had tendered unto him a covenable marriage 3 fo? if the ward firſt marry 7x part of the In- 
himſelf, after the age of 14. a tender of marriage is him thai is ſo married ts flitures $ 103. 
void, and the Statute mult be intended of a lawful cender, And this Statute Bro. forfeiture de 
that only giverh the fozfeiture of marriage no: ertending to an heir female, [7,5 11.5.6, 
there tis no fozfeiture of marriage of an heir female, * 16,"1. Scipnior 
ut if a Ward be taken away and martied infra annos nubiles, at the age of Darcies caſe 19. 

ten years, there, fo that he may diſagr#, the Lozd may tender to him after his £3: Fo npry 
age of fourteen, which if he refuſe, and afcer diſagree, and marry elſewhere 33 5tne ne 
within age, the gardein ſhall have the fozfeicure. | marriage of 2n 

| err female, 
 C Ubi non diſparagetur. ] Vide Magna Charta cap. 6. and ſ# the uert 
. Chapter following. 


C Dominus ſuus tunc teneat terram, &c. ]} The Lozd ſhall have ele- 13 E-3.182. E.2, 
tion either to waive the Land; and to take his action of fozfeiture of marriage, action = leſtarute 
(fo2 perhaps the Land may be of ſmall value,and the marriage of great value) o2- 54. oy 
to enter into theLand, and take the p2ofics,till of the ſame he be ſatisfied there- 
by of the double value, : fo2 the wozds of the Statute be, per tantum tempus 
quod inde polhit percipere duplicem valorem, ſo as the taking of the p2ofits in that 
caſe ſhall go in ſatisfaction of the double value ; but if the heir ouſte the gardein +... q ., 
vefoze he be fully ſatisfied of the fozfeiture, the gardein ſhall recover the whole..7 IT Y ol 
fo2fetture againſt him, becauſe the hetr ſhall not take advantage of his own 4 Jac.li.s. fo.70. 
w2ong, and the double value is caſual, SING Sn'® Dier 9 El.250.b. 

The King ſhall have the fozfeicure of the marriage, albeit he be not particu- 
| larly named, but then the King muſt purſue the Statute,and make a tender, foz 
in caſe of the fozfeiture there muſt be a tender, but not foz the ſingle value, 

The .grante of the body only either bp the King oz a common perſon ſhall not 
retain the Land, but he may have upon a tender and marriage elſewhere within 
age afozfeiture of marriage, 

If the Gardein entreth into the Land fo the double value, he cannot have a Temps E. r. a&i- 
Writ of fozfeiture of marriage, although he waive the poſſeſſion of the Land, 92 fur leſtar. 36. 


C Quod inde poſit percipere, &c. ] jf the Gardein entreth into the Mich. 41 & 42 El, 
Land, and afcer ſuffer others to take the p2ofits, yet he ſhall hold it no longer, 114-32. Sir An- 


then he might have levied the double value, and his negligence ſhall be his own T<? <orvers 


- .Caſe. 15 E. 4:5. 
damage, 7 H.5.12. 11.6.8. 


Although the Statute ſaith,Dominus tencat tertam, yet if he die, his executozs x5 5.5.14. 
o2 Adminiſtratozs ſhall hold the land, oz have a wiit of fozfeicure of marriage,foy See the firſt parr 
this Act had veſted an intereft therein in the Lozd, which after his death goech 2 *Þ< Inſticures, 
ro his Execittozs 02 Adminiſtratozs, as it doth to the ucceſſozs of an Abbot, 2,9... 8 a7. 
Bt if the heir in Ward die either within age, oz of full age befoze the va 1: 1.4.82. * 
lite 02 the fozfeicure (as the caſe require) be yielded oz paid,there the Lo2d hath Dicr 14 E1.306. 
no remedy by action fo? this incertain perſonal duty again his heirs, Grecu- 42 *% pr m 
to2s 02 Adminiſtratozs, nomoze then an action of vebt lieth againſt Executozs $:gx ol oy 42 
upon an eſcape made by the gardien upon the Dtatute of W.2. and yet Thirning pra, 
Chiek Juſtice held opinion;that if Jgive lands in tayl co hold of me by Knights 
ſervice, and the Done.devia ſon ifſue deins age, 8 jeo tender a luy mariage, '& il 
ceo refuſe, & luy marie ſans ma volunt, uncore'eſteant deins age, & puis morult, 
: : 


in 


© 
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14 El, Dier 306. 


See the firſt part 


in ceſt caſe jeo retiendra la terre pur la forfeiture del double value accordant al ta» 


| tutede Merton, & le procheine heire in tayle navera remedy, whereby it appeareth 


that by his opinion the gardein after the death of the heir might hold the Land 
by this Statute foz the double value, | 

UWherein it is to be obſerved,that the Lo2d oz donoz ſhall have nothing but the 
Land holden of him, and which moved from him, until he be ſatisfied with the 
p2ofits of that land of the double value by the wozvs and meaning of this Sta- 
tute, the wo2zds whereof be,cencat terram per tantum tempus quod inde poſſit per- 
cipere duplicem valorem. But otherwilſe it is of the ſingle value, foz there the 
p2ofits taken by the Lowd go not in ſatisfaction of the value, as ſhall be ſaid in 
the next Chapter. 

And the grantee of the body only is without remedy, if the heir dieth. 

And albeic the Statute ſaith teneat terram, yet it extendeth to the holding of 


the meſnalty by the Lozd Paramount, and in many caſes the meſne ſhall be ſup- 
poſed to hold the Land, 


C Secundum zſtimationem legalium hominum.) hat is, by a Jury 
of twelve men in an action tobe bzought : concerning the fozfeiture oz value of 
the marriage conſideration mult not onlp be had of that land that is holden,but 
of all other lands, leaſes, gods and Chattels, and other perſonal eſtate which 
map advance the eſtimation of the Ward, and yet the value of the marriage 
ought to be ſo moderate, as the heir may well undergo the ſame, 


C Vel ſecundum quod ei pro codem Maritagio prius fuerit oblatum 


ſine fraude, &c.') And herein the Gardein hath the election either to have ſs 
much as an indifferent Jury will give him, oz ſo much as fo2 che marriage have 
bona fide been offered unto him, 


C AP. VII 


E dominis qui maritaverint illos quos habent in cuſtod*villanis, 
vel aliis, ſicut burgenſ. ubi diſparagent”: fi talis hzres fuerit in- 
fra 14 annos, & talis ztatis quod conſentire non poſlit matrimonio : 
tunc fi parentes conquerantur de illo domino, dominus ille amittat cu- 
ſtodiam uſque ad ztatem hzredis, & omne commodum quod inde 
perceptum fuerit, convertatur in commodum ipfius hzredis, qui infra 
ztatem eſt, ſecundum diſpoſitionem & Shah: var parent' ſuorum, 
propter dedecus ei fatum. S1 autem fuerit 14 annorum& ultra,quod 
conſentire poterit, & tal1 maritagio conſenſerit, nulla ſequatur pana. 
Siquis hxres, cujuſcunque fuerit ztatis, pro domino ſao ſe noluerit 
maritare, non compellatur hoc facere, ſed cum ad ztatem pervenerit, 
det domino ſuo,8 fatisfaciat eide tanto,quantum inde percipere poſſet 
ab aliquo pro maritagio ſuo, antequam terram ſuam recipiat, & 
hoc five ſe voluerit maritare, five non: quia maritagium ejus, 
qui infra ztatem eſt, de mero jure pertinet ad dominum teodi. 


C Sicut burgenſibus. ] Hereof ſi the firſt part of the Inſtitutes : and 


of the Inſtitutes, albeit the Dtatute of 5 R.2.ca.4. doth rank divers degrees that are to come to 


ſ&.107,108- Parliament, as Dukes, Carls, Varons, Wanerets, Knights of Shires, Citi- 


Zens 


% 
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Zens and LEurgeſſes 3 yet this Act of Merton doth extend alſo to Citizens, be- Magna Charta 

cauſe all Cities were firſf urroughs, and with the Saxon and German Bupgh cap.s. W. 1.c.22, 

ſignificth a City, : 1 ao” ; 6 1 partinſt.ſe&, 167 
This Dtatute concerning diſparagement doth» not ertend to heirs females, 

but only to heirs males, therefoze the fozfeicure given by this Statute only 

extends to the caſe of the heir male, - but by other Statutes the diſparagement 

of the hetr female is fozbidden, | 


Det Domino, & ſatisfaciat e1 de tanto quantum inde percipere 43E-3-29. 31 Aſſ 
t de aliquo pro maritagio ſuo antequam terram ſuam recipiat. 7 Ar po El. 
Note the feveral pennings of this clauſe concerning the ſingle value, and che 1ib.g. fol. 82. Sir 
clauſe in the Chapter nert befoze concerning the double value, and fo the ſin- Andrew Corbets 
le value the Gardein ſhall-hold the land until the heir fatisfie him of the va- gyM Ll 
lue, ſo asiu this caſe, the taking of the p2ofits ſhall not be accounted as par- JFche rnfiicutes, 
cel of the value, but as a penalty to cauſe the heir to pay it the ſoner.. _ ſe&.110. 

X But note, that neither in the Writ De valore maritagii, no2 foz fozfeiture Mich. 4 E. 1. in 
of marriage, the Lozd ſhall not recover the land, but damages, foz this aq givech P2nco Roreris, 
no action fo2 the land, caſe for holding 

And the wozds of this bzanch are to be obſerved, Cum (hzres) ad ztatem per- the land for the 
venerit, det domino ſto, whereby it appeareth that the payment of the ſingle forfcir of the mar- 
value is perſonally appzopziated co the heir, and therefoze if he dieth, it is loſt, 538 
duc the clauſe concerning the double value is otherwiſe penned, as tath ben 7 135154 


 C De mero jure pertinet ad dominum feodi, } #4 fo2 the Expoſiti- 

pr of this bzanch, and where a tender is requiſite, andconcerning the difteren- il. Jac. lib.s, 
ces between the caſe of thg heir male, and of the heir female, the Lozd Darcies fol.70,71. 
Caſe, and Palmers Caſe, and the firſt part of the Inſtitutes, ſe&. 107. Pereunto Palch.2.Jec.l. 5. 
may be added a caſe, where the Lo2d cannot at any time ſeiſe the Ward,oz ten- **1292127* 
der a marriage to him, and yet he ſhall have the Wardſhip, Edward Hampden <,q4 jn cur. 
holding lands of the Nugen by Knights ſervice in Capite had iſſue a daughter, wardorum. Te. 
who poſt annos nubiles, (viz. at twelve years) contracted Matrimony with Willi- 2s Eliz. 

am Ditton, and after married with John Croke, and then the Father died ſeiſed 

in fe of the land in Capite, his naughter being of the age of thircen years, 

and after the daughter had paſſed the age of ſixteen years, her marriage with 

Croke was diſſolved by divozce, Cauſa precontracus: and it was reſolved bp 

both the Chief Juſfices upon hearing of Councel learned on both ſides, that in 

this caſe (93 the Lozd in the like caſe) ſhall have the Wardſhip of the daughter, 

albeit never.amy ſeiſure could be made of her, no2 tender of marriage to her, 

becauſe the marriage was never lawful, and was after diſſolved by divozce, as 

it had never ben, and the ſhall take no advantage of her own w2ong,, to bar the 

Nueen o2 other Lo2d of that which by Law is due to them, notwithſtanding the | 
opinion of Laicon, 35 H.6.40.b. that if one hold land of another by Knights ,. q.s.40.s; 
ſervice, and the Tenant hath iſſue a daughter; which entrech inco Religtion,and 

is pzofeſſed, and after the Tenant dieth, his daughter being in Religion, and 

within fourteen pears, and when lhe is of the age of fourteen ſhe is deraigned, 

that the ſhall not be in Ward, Nota, he ſheweth not fo2 what cauſe ſhe was 

deraigned 2 2ut by the divozce, cauſa precontractus, there is a nullity” of the 

marrtage, ab initio, and the childzen between them are mer baſfards, 
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CAP. VII. 


E narratione diſcenſus in brevi de Reto ab anteceſſore a tem- 
_y pore H. Regis ſentoris anno & die, Proviſum eſt, quod de cx- 
= tero non - fiat mentio de tam longinquo tempore, ſed a tempore H. 

, Regis avinoſtri, & locum habeat 1ſta proviſio ad Pentecoſten, Anno 
Regnm Domini Regis nunc 21. & non antea : & brevia prius impetra- 
ta procedant. Brevia mortis anteceſſoris, de Nativis, & de Ingreſſu, 
non excedant ultimum redit' Domini Regis Johannis de Hiberr' in 
Angliam, & locum habeat iſta proviſio, &c. ut ſupra. Brevia novz 
difleifinz non excedant primam transfretationem Domini Regis qui 
nunc eſt in Vaſcon', & locum habeat iſta proviſio a tempore predict, 


& brevia prius 1mpetrata procedant, Vide Welſt.1. cap.38. & 32 H:8, 
Cap.2. 


Glanv.li.13c.33+ C De narratione diſcenſus in breve de Reo. ] Jt appeareth by 
Cuſturnjer de Glanvil, that in the raign of H. 2. the limitation in an Aſſiſe of Novel diſſeiſin, 
Norm.cap.222 Wwagpoſt ultimam transfretationem Regis in Normaniam, which was in the 
110,IT1,125*, year of his raign, | 
Idem eodem lib. But of chis limitation he ſaich, Infra tempus a Domino Rege de confilio pro- 
CaP-32s cerum ad hoc conſtitutum, quod quandoque majus, quandoque minus cenſe- 
tur, &C, | 31's 
Eodem libro, c, 3, _ Dbe limitation in the Aſſiſe of Mordaunc*, was poſt primam coronationem 
H.2. which was 20Otob.11 54, 4 
The limitation in a Writ of Right befoze this Statute of Merton, was I 
tempore Regis H.1;,and now by this Statute of Merton, a tempore Regis H. 2. 
Note H.1. began his raign the firſt of Auguſt 1100. and H. 2. began his raign 
1154. ſo as this Statute of Merton did abzidge the limitation in a Writ of 
Right 54 years, whereof Bracon ſpeaketh thus, Quia breve de reto ficut alia 
Bran lis fo brevia infra certum tempus limitatur, non enim excedit tempus regis Henrici avi 
e-10-375* Domini Regis (1 H.2.) & eſt ratio, quia ultra tempus illud- (quod inter initium Reg- 
Fletalib.q.c.g, ni H.2. & Statutum de Merton, anno 20 H.3. eft cixciter nonaginta annos) non po- 
oy terit quis aliquid probare, licet jus habeat in re: -cum nullus aliquid probare poſſic 
ultra tempus illud, ex quo loqui non poterit de viſu ſuo proprio, vel de viſu patris 
* Cui, qui £1 injunxit quod teſtis efſet fi inde audiret loquiz Et unde fi quis loqueretur 
de tempore Henrici Regis ſenis, (1/H.1, quod fuit circiter 125 annos) amittere pof- 
ſit propter deftetum probationis. jo | | 


C Brevia mortis anteceſſoris, de nativis, 8& de ingreſſu non excedant 
ultimum reditum Domini Regis Johannis de Hibernia in Angliam, J 
King John went firſt into Ireland in the ſecond year of his raign, and returned 
fn the third year : Jn the 12 year of his raign he went into Ireland again, and 
returned the ſame year into England, and this was ultimus reditus, that this Ad 


ſpeaketh of, ſo as between the twelfth year of King John, and 20 H. 3. were 
about twenty five years, 


C Brevia novz difſeilinz non excedant primam transfretationem 
Dommi Regis qui nunc eſt, viz. H.3. in Vaſconiam. |} | 
King H. 3. firſt paſſage into Gaſconic, was in the fifth year of his raign, 
ſoas there exce&ded not the fifteen years between that transfretation and this 
Dtacute. 
It 
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'Jt appeareth by BraQon that befoze this Statute of-Mcrton, the limitation pra&.1.2. fol.175+ 
in a Writ of Aſſiſe, was Poſt ultimum reditum Domini Regis de Britannia in 
Angliam. | | 
ut theſe times of limitations were altered in the reign of King Edw.t. ET TO 
And then the limitation in a Writ of Right was from thetime of King Rx. T;,, Er. in Ban» 
between the beginning of R. x. and 3 E.r. there had paſſed about eighty fight F- - ”_—_ . 
cars. | ich. 7 E.1. 1b1d, 
, And that the Utrit of Aſſiſe of Novel diſſeiſin, and the Writ of Purparty, **5® OP 
which ts called the Nuper obiit, ſhould have the term of che firlt transfretation 
of H.3. into Gaſcony, which as hath been ſaid, was in Anno 5 H.3. 
And the Writs of Mordaunc?, de Cofinage, de Aiel, de Entre, & bre de Nicktie 
eyent le terme de Coronement meſme le Henry, 1H..3. which between that and 
this Statute of W.r. was about 58 pears: Note (as hath been ſaid) this King 
was twice Crowned, firſt the 28 day of October, in the firlt year of his reign, 
and the ſecond time on Whicſonday, in the fourth pear of his reign $ but this 
Statute of W.r. ſpeaking indefinitely, is to be underſt@d of the firf Cozonati- 
on, fo2 quod prius eſt tempore potiuselt jure 3 And by the Statute of W.2. cap. 2. regula. 
in an avow2y the like limitation fo2 ſeiſin ſhall be accounted, as in the Aſſiſe, 
which, as is afozeſaid, is poſt primam transfretationem Regis Henrici 3, in 
Gaſconiam. 
But albeit theſe times of limitations were reaſonable, when theſe Statutes 
were made, yet in p2oces of time ( there being ſet times appointed in fozmer 
Kings reigns) the. times of neceſſity grew to large, wherenpon many ſuits, 
troubles and inconveniencies did ariſe, and therefoze the makers of the Statute 
of 32 H.5. twk another and moze direct courſe, which might indiire fo2 ever, 32 8.8. .ap.2. 
and that was to impoſe diliccence and vigilancy in him that was to bzing his = Mar.cap.s. 
Action, ſo that by one conſtant Law certain limitations might ſerve both fox 
the time p2eſent, and foz all times to come, viz. That the Demandant ſhould 
alledge ſeiſin in a Writ of Right not above ſixty years nert befoze the Telic of 
His Writ, Jn Mordaunc? colinage, aicl, entry ſur diſſeitin, o2 other poſleſſozp Acti- 
on upon the leiſin oz poſſeſſion of any of his Anceſiozs o2 P2edeceſſozs, of a ſei- 
ſin within fifty years : Jn any Action upon his o2 their own poſſeſſion within 
thirty years, Jn an Avowzy oz conuſance foz any rent, lute, o2 ſervice, within 
40 years In a Formedon in Reverſion oz Remainder, o2 Scire facias upon 
fines within fifty years 3 And yet this Statute p2efiring a certain time exten- 
ded not to divers caſes, which were within the ancient Statutes; as to acci- 
reg ſervices, as hereafter ſhall appear. De the firft part of che Inſticutes, 
4.170, | 


 C Breviaprius impetrata procedant, &c. ] Foz the rule is, Omnis Bra&.1.4.f0.228. 
nova conſtitutio fututis formam imponere debet, & non pretcritis. Sg a caſe up- = +7 EI, Rot.7l, 
on this bzanch in 7 E.1. Tho. de Redberwes Cale : Brad. een 
Atid albeit Bratton ſaith, that omnes aftiones in mundo infra certa tempora j partinſt.ſe&.170 
limitationem habent z And in another place he ſaith, Omnis querela & aQio in- Lib.4. fol.10,12. 
juriarum limitata eſt infra certa tempora 3 Pet ſome actions were not limited by _ fol. 40. lib.8. 
any Statute, as by divers Authozities quoted in the margent appeareth, lid.o fo : 20, Py 
But ſomewhat moze is neceſſary to be added to the fozmer Repozts, and 0.38, < ES "A 
Wok Caſes befoze quoted in the margent, fo2 the ſaid Act of 32H. 8. extends-20 E.g 14. 
only concerning avow2ies to rent, ſute, oz ſervice, ſo as relief is not within the Flcra l1b.2. ca-28. 
purview of the Law, foz it is uo ſervice but a duty, by reaſon of the tenure and 7&3 Br: voy 
lervice ; andalbeic homage, fealty, and eſcuage, and other accidental ſervices + 1 $4 
(being ſervices) are within the Letter of the Law, pet they and all other acci- & lib.4. fol.314;- 
dental ſervices, asheriot ſervice, 02 to cover the Lo2ds Yall, and the like, fo 
that they may nor happen within the times limited by that Act, are by conſtru- 
ion out of the meaning of this Statute of 32 H.8. as it appeareth by the caſes 
quoted befoze: .hut albeit relief be not within this Dtatuce, yet in avowzy foy 134: fols. 
relief, the avowant mulk altedge a ſeiſin of the ſervices within the ancient pcs Caſe adjudged, 
? 
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tute, viz. Poſt primam transfrerat Regis Henrici in Gaſconiam, and the ſeiſin of the 
ſervices is traverſable. | | g | | 

nd fo it is of homage and fealty, and eſcuage; albeit they be out of the 
Dtatute of 32 HS. yet are they within the ancient @tatute. _ | 
And it is to be noted, that where the tenure is by homage, fealty.,and eſcuage 

7 E.6, tit.gard. incertain, and by ſuit of Court, 02 rent; 02 any other annual ſervice, the ſeiſin 

Er.69. Avonr-96. of the ſute oz rent, 92 any other annual ſervice is a god ſeiſin of the homage, 

$103 86% | fealty, 92 eſcuage, oz other accivental ſervices, as Wardſhip, herioc ſervice, - 
02 the like : aud hereby ( if you hall heedfully peruſe over the Repoats and 
15ok caſes befo2e quoted) you ſhall underſtand the ſame the better; 14 1a 

1 Mar.cap.s, Wy this Act it is declared, that the ſaid Act of 32 H. 8. ſhall not extend to 

ae i Writs of Right, of Advowſon, Quare impedit, Afliſe of Darrein preſentment, 

in Quareimped, 93 JurePatronatus, noz to any Writ of Right of Ward, Writ of Raviſhmenc 
of Ward, fo2 the body 02 land holden by Knights ſervice, but that theſe Actious 

_ x : I as they might have been befoze the making of the ſaid Act 

of 32 H.8, 78s | 

And ſing perſonal Actions are at this day moze frequent then they have 
ben in times paſt, it were to be withed foz eſtabliſhment of quiet, and avoiding 
of old ſuits, that Bracons rules by ſome new p2oviſion extended to them alſo, 
and that they were limited within ſome certain time, | 

Since we wote this Commentary, there is a god Statute made concerning 

certain perſonal Actions, in Anno 21 Jacobi Regis, ca.16. and therein a limi- 

tation ſet down in the Formedon in Diſcender, Formedon in Remainder, any 

Formedon in Reverter. | | 


CAP. IK 


See the firſtpart A D breve Regis de Baſtardia, utrum aliquis natus ante matrimo- 

of 06. rmggg nium habere poterit hxreditat”, ſicut ille qui natus eſt poſt 

& 189, matrimonium, Reſponderunt omnes Epiſcopi, quod nolunt nec -pol- 
ſunt ad iſtud breve reſpondere, quia hoc eflet contra conmunem for- 
mam Ecclefice. Et rogaverunt omnes Epiſcopi Magnates, ut conſenti- 
rent, quod nati ante matrimonium eflent legitimi, ficut ili qui. nat1 
ſunt poſt matrimonium, quantum ad ſucceſſipnem hzreditariam, quia 
Ecclefia tales habet pro legitimis. Et omnes Comites & Barones una 
voce reſponderunt, quod nolunt Leges Angliz mutare, quz hucuſque, 
uſitatz ſunt & approbatz, # | oor: 


Vide Decret. =. | Contra cotimunem formam Eccleſiz, &c.”)] Foz the better under- 
Rect ſtanding-of-this bzanch, it-is to be known, that in the time of Pope Alexan- 


derthe third, (who lived Anno Domini 1160. which was Anno 6 H.2.) This, 
conftitution was made, that chitzzen bozn befoze ſolemnization of Hatrimony, 
where Matrimony followed, ſhould be as legicimate to inheritunto their Ance-' 
ſtozs, as thoſe that were bozn after Matrimony,-and thereypon the Dtatute- 


- 


ſaith, Eccleſia tales habet pro legitimis.” | | 

Glanv.li. 7, c.1 5 Df this Canon oz. Conſtitution Glanvil wiiteth thus, Orta eft quzſtio, fi 
quis antequam pater matrem ſuam deſponſaverat fuerit | re ter natus, 'utruanmr 

talis filius ſit legitimus heres, cum'poſtea matrem ſyam deſpenſaverat;' Eequideny 

licet ſecundum-Canones & leges Romanas talis filius fit legitimus heres] tamen fe-" 

cundum jus & conſuetudinem Regrii nuflo modo tanquam heres'mn hereditate ſa- 

ſtinetur, vel hereditatem de jure Regni petere poteli, - petri j= , 

ny 


- 
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| 
| 


And herewith do agri2 not only other ancient Authozs, but the conſtant DÞI-: BraR.li.g. fo. 4165 
nion of the Judges tn all ſucceſſion of ages ever fince, of the ancient Law-of- 419. Flera lib. 6. 
_ C.38, Forteſcue 


1. That any fozrain Canon oz Conſtitution; made by Authozity of the Pope, ©” ** All.p.20s 


England. Yereupon theſe two concluſtons-do follow ; --- 


being (as Glanvil ſaith) Contra.jus &,conſuetudinem Regni, 'bindeth not until 
it be allowed by Act of Parliament, which the Biſhops here p2ayed it might 
have been 3 fo2 noLaw o2 Cuſtom of England: can be taken away, ab2ogated oz 
adnulled, but by Authozicy of Parliament. 


2. That although the Biſhops were Spiritual Perſons, and in thoſe-days 4 E.r. Stat. de 
hav a great dependency on the Pope, yet in caſe of general baſtardy, when the Zigamis c.9. 


King wote to them to certifie who was lawful heir to any Lands, oz other in- 
heritance, they ought to certifie accozding tothe Law and Cuſfom of Englaud, 
and not acco2ving to the Roman Canons, and Couſfitutions, which, were con- 
trary to the Law and Cuffom of England, whercin the Biſhops ſought at this 
Parliament co be relieved, | 


St the firſt part of the Inſtitutes, ſe&.399. & 400. and add thereunto : — Glanv. ubi ſupra. 


Aſſiſa venit, &c. Si Nicholaus de Lewkenor Pat Thom” de Lewkenor 


fuit ſeiſtus, &vc. de manerio de Southmyms quod Rogers de Lewkenor tes vaſch. 18 E. 1. in 
- Banco Rot.$0. 


L NE A nba | ? Mid. in Af. d 
&-eadem Matre, & eſt Jeiſfitss de pradittis tenementis, & clamat per eun- Mocaaunc' ; 


net, qui dictt quod ipſe eſt frater ipſus Thome antenatus de eodems Patre 
demdiſcenſum, & petit Judicinm, Thont dic' quod Rogerus non poteſt cla- 
mare per enndem diſcenjurr,quia ditit quod idew Rogerus natus fuit extra 


Sponſalia, &'c. Et quia idem Tho. non poteſt didicere, quin idem Rogerns 


mortem preditti Nicholai Patris, exc. intravit in eiſdem tenementis ut 


filins ejus & heres, * Conſiderdtumeſt quod prediaus Rogerus ind” ſme die, * judgment. 


Et Tho. nich. cap. per Aſſiſam, ſet ſit in miſericordia, &c. 

Note by this judgment that the baſtard eigne co this fntent is accounted heir, 
aud of the blod with the Mulier puiſne, as the PYulter puiſue cannot have an 
Alſiſe of Mordaunc* againff him, 

We remember not that we have read in any Bok of the legitimation oz avop- 
tion of an heir, but only in Bratton lib.2. cap. 29. t0l.63.b. and that to no litcle 
purpoſe 3 bit the ſureſt adoption of an heir is by learned advice, co make god 
allurance of the Land, Fc, gt: 


Et omnes Comntes 8 Barqnes, una voce reſponderunt quod no- g.. ye rſt pare 
lunt leges Angliz mutare quz hucſuque uſitatz ſunt & approbatz. *} of the Inſticutes, 
The Nobility of England, have ever had.the Laws of England in great eſtima- {<&-40- 


tion and reverence, as their beſt birth-right, and ſo have the Kings of England 
- as their pzincipal royalty and right belonging to their Crown- and dignicy : 
This made B.H.1,that noble King ſirnamed Beauclcrk,to waite to Pope Paſcal, 


Notum habcat ſanctitas veſira, quod me vivente (auxiliante Deo) dignitates & uſus Chart, Hen. 1, 


regni noltri Angliz non imminuentur, & fi ego (quod abſic) in tanta me dejectio- 
ne ponerem, optimates mei & totus Angliz populus id nullo modo pateretur. 

And it is wozthy the obſervation, how dangerous it is (as elſewhere hath 
ben often noted) to change an ancient Paxtm of the Common Law, 


Dome have wiitten, that William the Conqueroz being bozn out of matri- william Malmd. 
mony, Robert his reputed Father did after marry Arlot his mother, and thac 1ib.3. circa inicia, 
thereby he had right by the Civil and Canon Law, but that is contra legem An- IPgulptus 1ib.6. 
gliz, as here it appeareth. And during this Parliament in the 20 year of H. 3. $2. cunmiee 
it may be collected by the 23. and24. Epiſtles of Robert Groſtead then Biſhop de Nor. ca.27. fo. 
of Lincoln direced to William Rawleigh (Peſt) then one of the Kings Juſti- 42-& 44 


ces, that this matter to bzing the nati ante matrimonium to be made legitimate 
was vehemently laboured by the Clergy : And in the 25 Epiſtle to the Biſhop 
of Canterbury, he findeth fault with the Arch-biſhop, fo that che King and his 
Councel had reſolved that the Law and Cuſtom - the Realm in this pore 

houly 


mile, 


Vide Mich. 1 E.t. 
in Banc. Rot. 29, 
Hertf-Tr. 15 E.1. 


fot frater ipſuus Tho, antenatus de eodem Pare, & eadem Matre, &- po \vid.Rot.60, Not, 


- An. - 


=.—— —— 
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ſhould continue till: Whereby it appeareth, that not only the Nobles, but 

the-King himſelf was againſt it. - | 03060 106, 

Rot.Par. 28 E.1. And in the Letters,which all the Nobility of England by aſſent of the whole 

apud Lincolw. QCgmminalty aſſembled in Parliament at Lincoln wzote to Pope Boniface, it ts 
thus contained, Ad obſervationem 6 defenſionem libertatum, conſuetudinum, 8& 
legum paternarum ex debito preſiiti ſacramenti aſtringimur, quz manutenebimus 
toto poſſe, totiſque viribus cum Dei auxilio defendemus, nec etiam permittimus aut 
aliquatenus permittemus, ficut nec poſſumus nec debemus przmiſla tam inſolira, in- + 
debita, przjudicialia, & alias inaudita dominum noftrum regern, etiam fi vellet, fa- 
cere, ſeu quomodolibet attemptare : (and there the inconveniences are ſet down) 

Jus coronz, przcipue cum przmiſla cederent manifeſte in exheredationem Juris coronz Regis 
Angliz & regiz dignitatis, ac ſubverſionem ſtatus ejuidemRegni notoriam, necnon 
in prxjudicium libertatum, conſuetudinum, & legum paternarum. Dealed by the 
ſeveral ſeals of Arms of 104 Earls and Barons, and in the name of all che 
Comminalty of England. And to that effect King E.r. wote alſo to the Pope, 


C Leges Angliz. ] Here our Common Laws are aptly aud p2operly cal- 
led the Laws of England, becauſe they are appzopziated to this Kingdom of 
England as moft apt and fit fo2 the, government thereof, and have no dependan- 
cy upon any fozrain Law whatſoever,no not upon the Civil oz Canon Law other 
then in caſes allowed bp the Laws of England, as partly hath ben touched be- 
foe : and therefoze the Poet ſpake truly hereof, Et- penitus toto divifos orbe 
Britannos: ſo as the Law of England is, proprium quarto modo, to the Kipg- 
dom of England 3 therefo2e fozrain p2ecedents are not to be objected againſf'us, 
becauſe we are uot ſubject to fozrain Laws. = « 

And it is a note wozthy of obſervation, that"where at the holding of this 
Parliament in 2nno20 H.3. and befoze, and ſometime after,many of the Judges 
and Juſtices of this Realm were of the Clergy, as Biſhops, Deans and Pzietts, 
and all the great Officers of the Realm, as Lo2d Chancelloz, Treaſurer, Pzi- 
vy ſeal, Pzeſident, @c,* were foz the moſt part '.of the Clergy 3 yet even in 
thoſe times the Jdvires of the Realm, both'of the Clergy and Laity, did con- 
ſfantly maintain,the Laws of England, ſo as no incroachment was made upon 
them, oz bzeach unto them by any fozrain power, as partly hath ben ſhewed in 

Lib.g.fo.1.&c. Caudries caſe 3 and many moze Judgments and Authozities in Law might be 

Caudries _ p2oduced foz'the manifeſtation thereof: Se the firft part of the Jnſticutes, manp 

PT tg nk 7 of the Clergy Judges and Juſtices of the Realm of ancient time, | 

Braton ibs © (CE: rogarunt omnes Epiſcopi magnates ut confentirent, &c. |] 

416,417. Pere was the motion and requeſt, But Bracon ſaith, Rogarunt Regem & mag- 
nates : Et omnes Comites & Barones una voce reſponderunt, Nolumus leges An- 
glix mutare, &c, fo2 fo it is in ancient Panuſcripts, 

Thisis the firſt of this kind that we remember, that hath b&n pzinted, fo2 
it is to be nnderſtod that by the Parliamentary o2der all motions'and petitions 
made (as this was) though they were denied, and never pzoceeded to the efta- 
bliſhment of a Dtatute, yet the ſame were entred into the Parliament Roll to- 

See the laſt Cha, KCether with the anſwers thereunto ; but this is the firſt of this kind (as hath 
of Merton the be&n ſaid) that hath ben p2inted, 

like. And yet in our boks this is called a Statute, fo2 Sir Galfred le Scrope Chief 

12 all.p.20. Juſtice ſaith, befoze the Dtatute of Merton, the party pleaded not general baſtar- 

dy, but that he was bozn out of eſpouſals; and the Biſhop ought to certifie whe- 

ther he were bozn befoze eſponſals oz not, and accozding to that Certificate to 

p20c&d to Judgment accowding tothe Lawof the Land: And the P2elates an- 

— WE fo.415. ſwered that they could not to this Writ anſwer, and therefoze ever ſince ſpecial 

y 4.6. 0Þ.y8- baſfardy, (viz. that the defendant,#c, was bozn befo2e eſpouſals) have been tried 


E. s . , « n - . - 
p+ x in the Kings Courts, and general baſfardy in Court Chziftian z and herewith 
28 aſl.46, agreth our old boks and the conſtant opinion of the Judges ever ſince, 

45 E:3.3. Now fo that this poine was reſolved in Parliament, it is here in a large 


ſenſe called a ©tatute, 
CAP. 


— 


Merton. es 


Cap.10. 


Roviſim eſt inſuper; quod quilibet hber homo, qui'ſeQain'debet 

ad comitatum, trithingum,:hundredum, & wapentagium.; yel 

ad Curiam domini ſui, libere' poſlit facere Attornatum-ſunm, ad teCtas 
1]1as pro eo faciendas. 050 | | 


C Scam debet.] Nota, There be two kinds of ſuits, viz. ſuit real, that 
is, in reſpec of his reſtance to a Let oz Tourne ; andſuic ſervice, that is,” by 
reaſon of a tenure of his Land of the County, Pnndzed, Wapentake, e2 Man- 
no2 whereunto a Court Laron ts incident : befo2e this Act every one that held 
by ſuit ſervice ought to appear in perſon, becauſe the ſuiters were Judges in 
thoſe Courts, otherwiſe he ſhould be amercted, which was miſchievous, fo it "PIP BE 
might be, that he had lands within divers of thoſe @eignioaies, and chat the 4753: 070) 
Courts might be kept in one day, and he could be but tn oneoplace at one time: w.2.cap.o, 
Xut this Dtatute extends not to-ſuit real,..berauſe. He cannot: be within two 


 C Trithingum or Trithinge. |] Pere it figuifieth: a:Court which con- Lamb. int. leges 

ſiſteth on tha oz four Yundzeds, and doth not here ſignifie a Lit oz view 'of Ed.regis, nu. 34. 

frankpledge. = hw f 
C Wapentagium.'] That, which in ſome Countries is called a Pundzed TS. 

Court, in ſome Countries is called a Wapentake, * Quod Angli vocant Hun- 23 E.3 cap.4- 

dredum ſupradicti Comitatus vocant Wapentagium. Now the reaſon of the name E:N-b. 155. 

was this: When any on a certain day and place twk upon him the government qo 

of the Yundzed, the free ſuiters met him with launces, and he deſcending from x4. regis. =o 

his hoſe, all rofe up to him, and he holding his launce up2ight, all the reff, in Bra&.lib.3. 

ſign of obedience, with their launces touched his launce 02 weapon : fox the 

Saxon Wozd wapen, ts weapon, and tac, is tactus, oz touching : and thereof this 

Aſllembly was called Wapentake, o2 touching of weapon. | 

— Now albeit he that holdeth by ſuit ſervice may make an Attoztiey, yet that mirror;ca.s; 6.3; 

Attozney cannot ſit as Judge, as the free ſuiter himſelf might do, foz he cannot 

depute another in his judicial place ; and the wozds of the Statute be, Libere 

poſſit facere attornatum ad ſectas illas pro eo faciendas, 


 C Liber homo. '] This doth extendco Fre-holders in ancient demeſne, Temps E. x. 
but not to Cohy-holders; Attorny 106. 


T Facere Attornatum. ] He muſt make a Letter of Attoziiy under his x.x.B.1$6.E.w.1. 
ſeal, which the Steward ought to allow ; and if he do not, the ſuitcr may cap.33- 
have a Writ out of the Chancery foz allowance of him 2: oz if he doubted, 
that he ſhould-not be allowed, he might have a Writ befoze-hand to receive 
him as Attozney: and ſuch a Writ ſhall. ſerve during the life of the tenant,#c. 
foz the wo2ds of another Wric be, Et quia virtus Brevium noſtrorum de hujuſ- F.N.B, 57. 
modi Attornato faciendo terminum non capit, nec terminus limitatur durantibus 
perlonis, &c. : | 
What ſuch an Attozney may do, and who cannot be Attoznep, ſ& the Sta- W.1.cap.33- 
tute of W.:. | Cuſtomier de 
| LY wy Ge nag 7 | | | Norm.cap.65. 
C Ad ſeQas illas pro eo faciendas. ] ®o ag by fozce of this Ac he 
may vo ſuch ſuic, as the-Fre-holder ought to do, bo 
Dre the Regiſter 19, this Act extendeth to Juftices in Eire, 


© 2 CAP: 


Ne Garnad.  odrR——e a> To 


See the like be- 
fore, CcaP+9. 
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CAP. XL 


E malefa&oribus in parcis, & vivariis nondum eſt diſcuſſum, 

quia magnates petierunt propriam priſonam de illis, quos ca- 

perent in parcis, & vivariis ſuis. Quod quidemdominus Rex contra- 
dixit, & 1deo differtur. 


C Vivarium ] Js a wozd of a large ertent, and ex vi termini ſignifieth a 
place in Land oz Water, where living things be kept. Wolt commonly in Law 
it ſignifieth Parks, Warrens, and Piſchartes- oz Fiſhings 3 here tit is taken 
fo) Warrens and Fiſhings, foz chat Parks were named befoze, 


C Propriam priſonam. ] -- This Petition of the Lo2vs in Parliament 
ſtod upon th: bzanches : 1. That they might tmpziſon ſuch as they ſhould 
take in their Parks oz Uivaries, which ſeemed to be againſt the 29 Chapter 
of Magna Charta, 2. That they ſhould have propriam priſonam, a pyiſon of their 
own, which no ſubject can have 3 foz all P2iſons oz Gaoles are the Kings P2i- 
ſons 0 Gaoles, but a ſubject may Have the cuſtody o2 keping of them, 
3- That they ſhould not be imp2iſoned in the Common Gaol, All which 
Dominus Rex contradixit. : ; | 


Statutum 


Staturum de Marlebridge, 
Edirm 52 H. 3. Amo gratie 1267. 


q IM *flevricge ] Nowcalled Marleborough, a Town in Wiltſhire, the Polyd. Virg. p; 
greateſt fame whereof is the holding of this Parliament there, Hen- 374+ 10- 

ricus vero, &c. Concilium convocavit Marlebrigium, quod eft pagus celebris co- 
mitatus Wilceriz, qui-in eo conventu primum leges ab (e latas, & preſertim Magne 
Chartz de concilii ſententia approbandas,* deinde alias condendas curavit, que ad 
ftatum & commodum Regni maxime conducerent. | 

This Town in our Xoks is called a City, and the Freemen thercof Ciz 39 E-3- fol.15: 
tizens, = | I TED 


C 52 UH. 3. ] This King raigned longeſt of any King fince the Conquef, 
03 befoze, that we remember; foy he ratgned 5s years, ut the great and fa- 
mous Nueen Elizabeth was of greater years then any of her p2ogenito2s, foz ſhe 
attained near to 70 years, So King H. 3. raigned longeſt, and ©:uecn Eliz. 
lived longeſf. She raigned the years of the Emperoz Auguſtus, and lived the 
years of King David. 


Nno Gratiz M. CC. EXVII. Regt autem Domini Henrici filit 
Regis Johannis quiriquageſimo ſecundo, 1n octabis S. Martini, 
providente ipſo Domino Rege, ad Regni ſu1 Angliz meliorationem, 
& exhibitionem juſtitiz ( prout Regalis'offici expoſcit utilitas )ple- 
niorem , - convocatis diſcretioribus ejuidem Regni, tam majoribus 
quam minoribus: Proviſum eft & ſtatutum, ac concordatum & ordi- 
natum, ut cum Regnum Angliz multis -tribulationibus - & diſſentio- 
num incommodis nuper- eſfſet depreſſum, reformatione legum & ju- 
rium ( quibus pax & tranquillitas incolarum conſervetur ) indigeat, 
ad quod remedium falubre per ipſum Regem & fuos fideles opor- 
tuit adhiberi :  proviſliones, ordinationes , & ſtatuta ſubſcripta, ab 
oninibus Regni ipſius incolis, tam majoribus quam minoribus , 
firmiter & mviolabiliter temporibus  perpetuis {tatuerit obſer- 
varl. | 


[7 


four parts, 


- This general Pzeamble to all the Statutes of: Marlcbridge doth conſiſt on 
1. The end wherefoze theſe Statutes were made, fo ſapiens incipit a fine, 


and that is.twofold 3 1. Ad meliorationem Regni Angliz. 2. Ad exhibitionem 
jultitiz ( prout regalis officii expoſcit utilitas) pleniorem. 2 (4 


- 2, Df what members this \+liament conſiſted, -Convocatis diſcretiotibus 

eju{dem Regni, tam' majoribus, quam minoribus, TRE 
3, What was the cauſe of calling this Parliament, Cum regni Angliz 
multis tribulationibus & diflentionum.incommodis nuper effet - depreflum, Mhe 
| many 


7 . 


ena yp Ta, 2s: 
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| many fearful and dangerous troubles and diſſentions between the King and his 


Barons, which A had rather you ſhould read in Yiſfozy, then A ould relate, 
grew oziginally out of this rot, that the King ſometimes allowed, and ſome- 
times diſallowed Magna Charta, and Charta de Foreſta, | 


4. What ſhould be the remedy that peace and tranquillity might enſue, Ut 
cum regnum &c. reformatione legum 8 jurium quibus pax & tranquillitas inco- 
larum conſervetur indigeat, ad quad' remedium falubre per ipſum regem 8& ſuos 
fideles proviſiones, ordinationes, - & ſtatuta ſubſcripta, ab ornnibus Regni ſuis in- 


colis tam majoribus quam minoribus firmiter & inviolabiliter temporibus perpetuis 
ſatuerit obſervarl. 


This remedy that ſhould foz ever in all future times be inviolably obſerved, 
conſilteth upon two parts, : 


7. Fo} eftabliſhing of Magna Charta, and Charta de Foreſta, whereof moze 
ſhall be ſaid when we come to the firſt Chapter. An the mean time, this is to 
be obſerved, that after this Parliament neither Magna Charta, noz Charta de 
Foreſta, was ever attempted to be impugned oz queſtioned; whereupon peace 
and tranquillity, whereof this P2eamble ſpeaketh, have ever ſince enſued; 


2: Fo enacting of new Laws, oz declaring of old,- with advition of great 
puniſhment. | 


CAP. I 


FNUm autem tempore turbationis nuper in Regno Angliz ſubortz, 

& deinceps multi magnates 8& alu juſtitiam indignati fuerint 
recipere, per Dominum Regem,8: curiam ſuam, prout Thane, Ce 
conſueverunt temporibus prxdeceſſorum tpſius Domini Regis , & 
etiam tempore ſuo : ſed de vicinis ſuis, ' & aliis per ſeipſos graves ulti- 
ones fecerint, & diſtrictiones, quouſque redemptiones reciperent ad 
voluntatem ſuam. Et preterea quidam eorum, ſe per miniſtros 
Domini Regis. juſticiari non permittant, nec ſuſtineant quod per 
ipſos liberentur diftrictiones, quas authoritate propria fecerint ad 
voluntatem ſuam. Proviſum eſt, concordatum & concefſum, quod 
tam majores, quam minores, juſtitiam habeant & recipiant in curia 
Domini Regis, Et nullus de cxtero ultiones, aut diſtriftiones faciat 
per voluntatem ſuam, abſque confideratione curizx Domini Regis, fi 
forte dampnurn vel injuria fibi fiat, unde emendas habere voluerit 
de aliquo vicino-ſuo, five majoxe- ſive minore; Super articulo autem 
ſapradicto provifum eſt 8& conceſſum, quod fi quis de cxtero ultiones 
hujuſmodi capiat per voluntatem faam propria abſque confiderati- 
one curiz Domim Regis ( ut przdifum. eſt) & inde conyincatur, 
puniatur per redemptionem, & hoc ſecundum quantitatem delidi. 
Et ſimiliter £1 vicinus ſuper vicinum ſuum faciat diſtriftionem ſine 
conſideratione Curiz Domini Regis, per quod dampnum habet, pu- 
niatur coder modo, & hoc ſecundum quantitatem delich Et nihil- 


ominus 
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ominus fiant emendz plene & ſufficienter cis, qui dampna ſuſtinue- 
runt per hujuſmodi diſtrictionem. 


This firlt-Chapter-conſiſteth of a Pzeamble, and the body of the Ac. 

The P2eamble ſhews the miſchiefs, which were four, - 

1. That in the time of the late troubles, great men and others refuſed to 
be juſtified by the King andhis Court, as they ought, foz here it is ſaid, Multi 
magnates & alii indignati fuerint-xecipere juſtitiam per Dominum Regem, & cu- 
riam ſaam, 

2. S& graves ultiones fecerint, That they (refuſing the courſe of the Kings 
Laws ) twk upon them to be their own Judges in their own cauſes, and to 
take ſuch revenges as they thought fit, until they had ranſoms at their plea- 
ſures. Aliquis non debet efſe judex in ſua propria cauſa. | 

3. That ſome of them would not be juſtified by the Kings Nfficers, | 

4+ No2 would ſuffer them to make delivery of ſuch diſtreſſes, as they had 
taken of their own anthozity at their pleaſure. Here you may ſe& the defecs of 
a diſo2vered.and troubled State, 

The body of the Ad conſiſteth of divers bzanches, 

Firſt, A remedy in general foz all theſaid miſchiefs, 


Regnla, 


C Proviſum eſt, concordatum, & conceſlum, quod tam majores 
quam minores, juſtitiam habeant & recipiant mm curia Domini Regis. ] 
This is the golden mecwande , that the Law hath appoinced -to meaſure 
the caſes of all and ſingular perſons, high .anv low, to have and receive g q,,,,. cap. 
Juftice in the Kings Courtsz fo2 the King hath diſtributed his judicial power 24 8.8. cap.12. 
to ſeveral Courts of Juſtice, and Courts of Juſttce ought to determine all 25 H.8. cap.21. 
Cauſes, and that all pzivate revenges be avoided, 


Upon this general Law, four concluſions do follow, 


1. That all men, high and low, muſt be juſtified, that is, have and receive 
Aufkice in the Kings Courts of Juffice. 
© 2, That no pzivate revenge be taken, no2 any man by his own arm oz $ee cap. ltineris, 
pa revenge himſelf : And this article is grounded upon the Law of God, Artic. ult. 
indica eſt mih', & ego retribuam, ſaith Almighty God, All revenge muſt 
_ from God, o2 from his Lieutenant the King, in ſome of his Courts of 
Jultice. 
3. That all the Subjeds of the Realm ought to be jufkified, that is, ſubmit 
themſelves to the Kings Dfficers of Juffice acco2ding to Law, 
4- That they ought to ſuffer replevies to be made accozding to the Law, 
to the end that men may poſlels their hozſes, beaſts, and other cattle any 
ous tn peace, whereof thep have ſo great and continual uſe, Se hereafter 
ap. 4+ | 


. C In curia Domini Regis. ] Theſe wows are of great. tmpoztance, fox 
all Cauſes ought to be heard, ozvered, and determined befoze the Judges of the 
Kings Courts openly in the Kings Courts, whither all perſons may reſozt ; 
and in no chambers, oz other p2ivate places $ fox the Judges are not Judges of 
chambers, but of Courts, and therefoze in open Court, where the parties 
Councel aud Attozneys attend, ought ozders, rules, awards, and Judgments 
to be made and given, and not in chambers oz other p2ivate places, where a 
man map loſe his cauſe, o2 receive great p2ejudice, o2 delay in his abſence fo 
| want of defence, Nay, that Judge that ozdereth oz ruleth a Cauſe in his 
chamber, though his o2der oz rule be juſt, yet offendeth he the Law, (as here 
it appeareth ) becauſe he doth it not in Court, Aud the opinion is god, and 
agreeable to this Law, Qui aliquid ſtatuerit parte inaudita altera, #quum licet cenzca; 


{katucrit, 


ePMarlebridge. Cap.2 


3. Part Inſtitur, * 
Sc. 194. 
Were cap.4+ 


Fleta 1.2. cap.q0. 
W.1. Cap-16. 
Here Cap. 15. 
Arric. cler. c. 6; 
Artic. ſuper cart. 
Cap. 12s 


41 £43.26, 

47 E.3.7- 
Regiſt.97. 4 E.3-1 
I9 E.3. Barre 281 
19 E.2. breve 842 
I1R.2, Avow.87. 


ſatuerit, haud zquus fuerit : Neither are Cauſes to be heard upon peticions, 02 
ſuggeſtions and references, but in curia Domini Regis, | 


C Et nullus de cztero ultiones aut diſtrictiones faciat per volunta- 
tem ſuam abſque'confideratione curiz Domim Regis. ] The firft clauſe 
was affirmative: This clauſe, fo2 the moze ſurety, is in the negative, 


C Diſtrictiones faciat per voluntatem ſuam. '] That is, taking di- 
ſtrefles not accowding to the Law, as foz ſervices, rents, o2 foy damage feſaunc, 
v2 foz other lawful_cauſe, but foz revenge without caule, of his own head and 
will, that is, to he his own judge and carver 3 ' to ſattsfte Himſelf without any 
lawful mean oz courſe of Law, and ſo it is tobe underffod thzough this whole 
Chapter : Fo2 this Chapter is to be underſtod de vltionibus, of revenges, 
which are of two natures, 1. Perſonal, as by combat, tmpaiſonment, and the 
like : 2. By diftreſſes, that is, revengeful taking of gods, Concerning ta- 
kings in nature of diſkrefſes, pzxoviſion is made tn the next th2e Chapters. | 


C Puniatur per redemptionem. '] Foz this wozd ( redemptio ) and the 
ſignification thereof, ſe the firlt part of the Inſtitutes, Sect. 194. | 


' CAP. IL 


Ullus inſuper major vel minor diſtringat aliquem ad veniendum 
ad curiam ſuam, qui non fit de feodo ſuo, aut ſuper ipſum non 
habeat juriſditionem per hundredum, wapertaginr, vel balivam, que 
ſua ſt nec diſtrictiones faciat extra feodum ſuum, ſeu locum ubi bali- 
vam habeat, vel juriſdictionem. Et qui contra hoc ſtatutum fecerit; 
puniatur eodem modo, & hoc ſecundum delicti quantitatem, & etiam 

_ qualitatem, 


C Nullus inſuper major, &c.] This Chapter concerning Diſtreſles en- 
acteth tha things3 1, That no man ſhall diſtreit! any to come to his Court 
but ſuch as be within his fe: This is intended of ſuit ſervice in reſpect of a 
Deigniozy, andnot of ſuit real in reſpec of reſiance, 2. © that he hath: ju- 
riſdiction by Pundzed, Wapentake, oz Bailiwick. 3. Zhat he ſhall not take 
diſtreſles out of his fee oz place where he hath a Bailiwick oz juriſdiction. 

This Chapter is a Declaration of the Common Law, ſaving foz the penal- 
ty hereby inflicted; and therefoze if A. diſtrein B. and in a replevy A. avow 
as Lod foz rent o2 ſervice. B. plead hors de ſon fee, and it is found fox B. A. 
ſhall not in this Replevy be puniſhed by ranſom, &c. accoading to this Act, but 
he mult have an Action upon this Dtatute, Et fic de fimilibus. FG 


8 E.2. Aion ſur . 
leſtar85- E. N, B. C Infra balivam. ] Here Baliva is well expounded by the Statute ic ſelf, 


89. 90» 


foz ic ſignifieth here juriſdiction, and therefoze it is here ſaid, Infra balivam ſeu 
Jurifdictionem, | 


Cap.3. OETS : IMarlebridge. , Gs * 105 


CAP. III 


I quis autem major vel minor permittere noluerit liberari per mj- | 
miſtros domini Regis, ſecundum legem & conſuetudinem Regni, W-1- cap-173 


of?! 


peret verſus cum, 
This Chapter conſiſteth on thyie bzanches t | ED 

' 7, That all of what effate ſoever, ſhall ſuffer ſuch-Diftreſſes as have been Regiſt.97- 
taken to be delivered by the Kings Officers after the Law aud Cuſtom of the 
Realm, But if any will not ſuffer them to be delivered, ic is no god return foz 
the Sheriff to ſay, that he was reſiſted, foz he may take poſſe Comitatus. 

2, That all ſhall ſuffer ſ\ummons, attachments, oz executtons of judgments 
in the Kings Cortrt, #@ 

3+ If the Lozd diſtrein his Tenant foz cuſtoms; ſervices, o2 any other duty, 4 £.3.20.-1i.4: 
which the Lozd alledged to be behind, if it be found that it is not behind, Non fol-11. Bevils | 
puniatur Doininus per redemptionem, &c." But at the 'Common Law an agion Caf. 11s. IG 
of Treſpaſs Vi & armis-in that caſe vid lie, Cera 

This bzanch is-inttrp2eted that the Lozd ſhall pay no fine, and cherefoze 
ſince this Act by a conſequent no Action of Treſpaſs, Quare vi & armis lieth 
againſt the Lo2d in this caſe, fo2 then he ſhould pay a fine, | 

The fozmer Chapters inflict pumſhment, where the diſtreſs is unlawful, oz 7. ,- 
that he that diffrained had no ſeignio2p oz juriſdiaton at all, oz diſtrained out po E. 2-1 3. 
of his fee 62 juriſdiction, #c, But in this laſf bzanch, he which ditrained had a 28 E.3.97. 8 E.4: 
lawful ſeigniozy,and diſfrained within his fee and-ſeignio2y,and ſo this caſe dif- : 5-_12 E-4-7- 
kereth from the other, (although in truth nothing was behind.) ut this is to wry "4 
be intended where-the Lo2d himſelf voth diſtrain 3 foz if his Baylie takea Di- ; 1 , Ap 1 H.4; 
firefle, where nothing is behind, there an Action of Treſpaſs, Quare vi & armis 58. 1 8.6.6. 
lieth againſt him, becauſe the Waplie is not Dominus 3 and ſo it is againſt a 9 7-14. Combes 
Guardian in ſocage. Andif the Lozd himſelf doth cut any wod, o2 bzeak the _— _— 
houſe, oz feed of the ground of his Tenant, oz the like, which he doth not in {, 5 the >< 
reſpect of his Seigniozy, -there- an Action of -Treſpaſs, Quare vi & armis lieth 5. 
againſt him, fo2 he doth not theſe things as Dominus. 


And (Dominus) in this Act is extended to the Leſſoz upon a leaſe foz life, oz 48 E-3-5,6- 
foz years made, foz the Leſſee fo2 pears ſhall do fealty alſo 3 but if the Leflo2 put - : 39 Te 
out the Leſſee foz years, 02 viſſeiſe the Tenant fo2 life, oz do any Act, not as 4,227 


Dominus, the Leſſee ſhall have an Action of Treſpaſs againſt him, vi & armis. Fr 


P CAP. 


" Martebridge. Cap. 


CAP. IV. 


AN TUllns de cxtero faciat ducere diftridtiones quas fecerit extra 
N Comitatum in quo captz. fuerint. | Et fi vicinus hoc. feeerit 
ſuper vicinum ſaam, & per voluntatem ſuam, & fine Judicio, pumi- 
atur per redemptionem .ut. ſupra, veluti de re fa#a contra pacem, 
Veruntamen fi Dominus hoc ſuper tenentem_ ſuum facere prafumpſe- 
rit, caſtigetur per gravem miſericordiam.. Diſtritiones inſtper fint ra- 
rionabiles, & non nimis graves. Et qui diſtriftiones fecerint” irra- 
tionabiles, & indebitas, graviter amercientur propter exceſlum diftri- 
Cionum ipſirum.. Vide Statut. Arno 1, & 2. Phil. && Mar.Cap.13. 


This Chapter emptieth it ſelf into five parts, viz. $2) X 
Fa = none ſhall dv2ive any Diſtreſfe out' of the County, where he harh 
ta ni, | Ew $940 4 | 
2, Jf one neighbour do ſo to another, (as foy damage feſant, o2 rentcharge) 
of his own antho2ity, he ſhall make ranſome, that is, a fine, as of a thing done 
againlt the peace, bares | 1 
3. If the Lozdpzelume to do it againſt his Tenant, he ſhall be puniſhed by 
a great amerciament, +, : 
At the Common Law a ma might have dziven the Dilreſſe to what Coun 
5.3. Avow. 242. fÞ he would, which was milchievous foz two cauſes; 1. Becauſe the Tenant 
Temps E.1. ibid. wag bound to give the bealts being inipounvep in an open pound ſultenance,and 
— _— Afl.38. being carried into another County, by common intendment he could have ng 
[65 22E.4. knowledge where thep were. - Another cauſe, he could not know where to have 
Barre 120. a Replevy, but the party was befoze this Stafuke daUven to his Action upon his 
F.N.B. 89. caſe 3 And albeit this Statute be in the negative, yet if the Tenancy be in ons 
PI, Com g.. County, and the Pannoz in another County, the Lozd may dzive the Diſtreſs 
which he taketh in the Tenancy to his Mannoz in the other County, foz that 
the Tenant is out of both the ſaid miſchiefs;, foz the Tenant by doing of ſuyitx 
and ſervice to the Pannoz, by common intendment may know what is done 
there, and therefoze may | he his beaſts ſuſſenance 3 and to know where to have 
his Replevyp, the Wayliff of the Pannoz uſually dzives the axtle diſtrained 
to the pound of the Pannoz 3 And this Act extends as well to- gods as to 
beaſts : Note hereby a cafe out of the miſchief 1s out of the meaning of the 
Law, though it be within che Letter, ; | 
Regiſtr.g9, 4. That Dilſtreſſes be reaſonable, and not to great 3 Vide the firſt part of 
x part Inft.ſe&.96, the Inſtitutes, what ſhall be ſaid reaſonable, and by whom tit ſhall be tried in 
29 $333 this and in all other caſes: ſome ſap that foz homage, oz fealty, foy the expences 
— Hez 8H 416 of the Knights of the Parliament an excellive diſtreſs cannot be taken 3 but 
29 K.3.23. this Statute is general, and extendechunto all, a 
9 E:3.23 : 
5. Ye that takes unreaſonable and undue Diſtreſſes, ſhall be grievoulyp 
amerced foz the exceſs of thole Diftreſles. | 
Stat. $1.H.3, It is wozthy of obſervation, how p2ovident the Bakers of theſe and other 
W. 1. C16, Statutes be, that mens beaſts, cattel, o2 other gods be not unjuſtly oz excel[- 
28 E.1.C.12. ſively diſtrainedz and if they be, that deliverance be ſpevily made of them bp 
a&2 Phil. Keplevy, otherwiſe the husbandzp of the Realm, and mens other Trades 
mW might be overthzown 02 hindzed ; and $his agreeth with the reaſon of the 
Common Law, 


Aid 


Cane Martebridge. __ 


WV 


_—_ 


And therefoze if the Lozd oz his Bayliff come to diſtrain che beaſts oz gods 7 E.3. 8.5. 20 af, 
of his Tenant foy his rent behind, befoze the Diſtreſs the Tenant (that he 38 13 H4-17, 
may kep and uſe his beaſts 92 other gods ) -may upon the Land tender the YN) 
arrerages, and if after that a Diſtreſs be-taken; it is wzongful ; And if the jc. ; Dargcarerd 
Lozd have diſtrained, if the Tenant befoze the impounding of them tender the cafe. li. 5.0.75. 
arrerages, the Lozd ought. to deliver the Diſtreſs, and if. he doth not, the ve- Pilkingrons caſe, 
tainer is unlawful. Even ſo it is_in caſe of a Diſtreſs foz damage feaſant, 
the tender of amends befoze the, Diſtreſs, maketh the Diſtreſs unlawful, any 
after the Diſtreſs, and befo2e the impounding, the detainer unlawful. LEut | . 
if a man bzjng an Action of 'Treſpaſs-'fo2 taking away his beaſfs oz other 2r 8.7.30.a. 
KOds, therAcenver of ſuch ſufficient amends-befoze the Action bzought ts no = my =” 
har, becauſe he that tendzed the amends.is not the owner of che govs ;, as in 5, of 21 ac 
the other caſes, but a Treſpaſſer, whom the Law favoureth not : And fur- cap. : 
ther, if the Avowant hath retourned irreplegiable, yet if the owner of the 13 8.4.4. 33 Hs. 
beaſts 03 gods tender co him all that is due upon the Judgment in the Avow- 27-4 45E-3-9+ 
ry (whereby the certainty doth appear) he may have an Action of Detinue fo 
the detainer afterward, oz upon ſatisfaction made in Court, have a Writ foz 
their delivery, Nl 294. £2 3722 2 | 


C Diſtrictiones ſunt inſuper , rationabiles & non minus graves, s1 H.3. diſtr. de, 
_ propter exceſlum, &c. -] Quicquid in exceſſu a&tum eſt, lege pro- I 
lbetur, ; 
Fo2 erample , if the' Lo2d diſtrain two 02 thi Oren foz xij v, oz Regiſt@97- 22 Ec4* 
the like ſmall ſum, and the owner bzing -a Replevy of the Oren, and 44 ng 
the” Lozd avow the taking of them. foz twelve pence, &c. of his own x.N.8.80. 
thewing he ſhall make fine, #c. 62 the party may have his Action upon 
the Statute... ST Ee Ab e061 
If the Lo2d diſfrain an Dre, o2 Pozſe foz a-penny, if: there were no other 
Diſtreſs upon the Land holden, the Diſtreſs is not erceſſive, but if there were 
a Sheep oz Swine, xc. then the taking of the Dre oz ÞPoxle is exceſſive, bes 
cauſe he might have taken a beaſt of leſs value, 


» 


Magna Gharta 
C. 32,38. 


Cap. ltineris. 
Vet, Mag.Cart. 
I5$0.b, 


Mag.Cart.c.29, 


FMarlebridge. Cap: 5. 


CAP.V. 


Agna Charta in ſingulis fuis articulis teneatur, tam in his quz 

| ad Regem pertinent, quam quz ad alios, 8& hoc coram Ju- 
{ticiariis itinerantibus in ſuis itineribus, & Vicecomes in comitatibus 
ſais, cum opus fuerit demandetur, & brevia verſus eos qui contra- 
venerint gratis concedantur coram Rege, vel coram Juſticiariis de 
Banco, vel coram Juſticiariis itinerantibus, cum in partes las vene- 
rint. Similiter Charta de Foreſta in ſingalss furs articuhis teneatur,8& 
contravenientes per dominum Regem, cum convict fuerint graviter 
puniantur modo fupradicto. 


This, as hath been ſaid, was one of the p2incipal cauſes of the ſummong 
of this Parliament, and after this enſued great and conſkant peace and 
tranquility, 7h 

And where ſome have thought, that Magna Charta had not the ſtrength of 


a Parliament befoze this Act, how they miſkake it, you may read befoze in 
Magna Charta, Cap.32. and 39. 


C Magna Charta. ] y this time this Charter had got the name of 
Magna Charta, and by that name only is Here confirmed, | 


C Tam in hiis quz ad regem pertinent quam ad alios. ] 
Thele be ſhozt and effectual wozds, and to avoid all ſcruples, the King is ex- 
p2eflp named, and it hath not wo2vs of confirmation, but wozds of eſfabliſh- 


ment, Quod Magna Charta in fingulis ſuis articulis tencatur, which is the ſure(t 
way, | 


C Coram Juſticiaris itinerantibus. J* Vide Cap. itineris, the Articles 
of Magna Charta eſpecially given in charge, and enquired of, xc, by Jultices in 
Eyre, and by this Act they had their authozity therein, 


C Brevia gratis concedantur. ] Writs againft the bzeakers of Mag- 


na Charta ſhall be frely granted, to encourage ſuch as would purſue againſ> 
them, 


C Coram Rege. ] That is, in the Kings Wench, 


NF Coram Julticiariis de Banco. ] That is, in the Court of Common 
eas. 


C Similiter Charta de Foreſta, in ſingulis ſuis articulisteneatur,$&c. 


| | l 
This was another of the pzincipal cauſes of the ſummonsof this Parliament, 
as hath ben ſaid, h 
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E his autem qui primogenitos, & hxredes ſuos infra ztatern 
! exiftentes feoffare ſdlent de heredirate, ſua, ut per hoc amit- 
terent Domini feodorum' cuſtodias fuas, Proviſum eſt, concordatury, 
&'conceſfim, quod occafionie hujuſmodi fo feoffament1,” nullus ca- 
pitalis Dominus amittat cuſtodiam ſuam. Ne his inſuper qui de terris 
fuis, quas tradere voluerint ad terminum annorum, ut per hoc Do- 
mini feodorum amittant cuſtodias ſnas, falſa fingunt feoffamenta con- 
tinentia, quod-eis.ſatisfattum eſt de ſumma fervitit 1n ills contenti 
uſque ad terminum aliquem : ita quod fi ad dictum terminum fol- 
vere tenentur hujuſmodi feoffati ſummam aliquam ad valorem terra- 
rum illarum, 'v& m multo excedentem, ut fic poſt terminum illum 
terra eorum revertatur ad ipfos vel ad hzfedes ſuos, eo quod nemo 
eam pro tanto tenere curaret-: : Proviſum eſt,concordatum, & conceſ- 
ſum, ut per hujuſmodi fraudem nullus capitalis Dominus amittat cu- 
ſtodiam fuam ; Veruntamen non licebit eis hnjuſmodi feoffatos fine 
judicio difſeifire : ſed breve habeant' de' hujuſmodi cuftodia fibi 
reddenda, & per teſtes in chartis de hujuſmodi feoffamento conten- 
tos, una cum. aliis liberis. &, legalibus homimbus de patria, & per 
quantitatem & yalorem-tenemgnt', & per. quantitatem ſummz, quz 
inde reddi debeant poſt terminum prediQnmr attingatur, utrum hu- 
jJuſmodi feoffamenta bona fide faCta (int, an in fraudem, ad auferen- 
dum capitalibus Dominis feodorum cuſtodiam ſfuam. $1 vero capitales 
Domini per judicium curiz in hujuſmodi caſibus recuperaverint cu- 
ſtodiam ſuam, falva fit nihilominus hujufmodi feoffatis aCtio ſua, quo 
ad terminum, ſeu ad feodum recuperandum, quam inde habuerint cum 
hzredes ad legitimam ztatem pervenerint.,. Et f1 aliqui capitales Do- 
mini feoffatos aliquos malitioſe implacitaverint, fingentes caſum iſtum, 
maxime ubi feoffamenta legitime & bona fide faQta fuerint, tunc ad- 
judicentur feoffatis dampna ſua, & miſz ſux, quas fecerint occafione 
predict' placiti, & ipli aCtores per miſericordiam graviter puniantur. 


Robert Walrand penned and pzeferred this Act, and by aid and common aſ- 
ſent of the great Lozds of the Realm, obtained ts paſs it foz a Statute, 
Zhis Robert Walrand was learned in the Laws of the Realm, and ſon after 
this Dtatute, died; Vis ſon and heir conveyed his lands holden by Knights 
ſervice to his ſon and heir apparent, being; wichin che age of 21 years, rather 
truſting his land in his ſon within age, then in himſelf, and died, his ſon be- 
ing ſtill within age ; and this Statute which Robert Walrand the grandfacher 
had penued and p2eferred, cok firff effect in the heir of his heir, as Britton re- 

o2teth., | | 

, The miſchief befoze this firſt bzanch of this Dtatute was, that ſuch a feofi- 
ment as well in the Kings caſe, as in the caſe of a common perſon, did take 
away the waroſhip of the heir, as it appeareth by the Pzeamble, and our Boks, 
becatiſe by the Common Law the heir could not be in ward, unleſs he were in 
by deſcent, and-tenant by Knights ſervice to pzevent the Lo2d of che ward- 
Hip, would enfeoffe him oz her to whom che land ſhould deſcend by the Com- 

mon 


Brit.c.36. f.9g.8; 


90H. 4.6. 
33H.6.15. be 
Lib.6. fo.96. Sir 
Geo: Curfons caſe; 
17 E3. relief 3, 


110 SMoarlebridee. =_— Cap.6; 


23 H. 6. 16, mon Law. Andupon this ®tatute colluſion of this kind was divided into two 

Pi. com. 82, bzanches; The firlt was called colluſion apparent, upon this firſt bzanch, qui 
primogenitos feoffare ſolent 3. the ſecond was called colluſion averrable, that is 
to be p20ved upon iſſue-thereupon to be taken _ - ſecond branch, De hiis 
ny qui de terris ſuis, &c. | 


Rot. clauſ. an, 2 - |. {| Qu primogenitos & hzredes. ] 'Albeit the heir be not primogeni- 
E.1. MM. 14. tus, but an heir female, oz male lineal 02 collateral, yet_every; of them is 
—_ 7 _ within the ſame miſchief; and therefoze the ancient Sages of the Law, (that-A 
=ohay " "Nba may ſay it-once foz all) did ever apply the remedy to the miſchief; and there- - 
Nor. Johannes de foe here this (8&) a conjunctive, was by conſtruction taken foz a disfjunctive; 
Brampton.” — viz. qui primogenitos vel hzredes, &c. 

If tenant by Knights ſervice of land of the nature of WBozough-englit i in 


feoffe his youngeſt ſon, he is within this I? 5 fo; —_ nn ab Hiexedi- 
tate, & fic de fimilibus. 


g B. 4.6. C Infra xtatem exiſtentes. ] This, anc ex extends: not. to. ive remedy 

See the Star. of fo, reliefs which is due when the tenant dieth, his heir of full age 3 but by di- 

—_ 8. 5 15. vers Dtatutes bf later time p2oviſion is made foz relief. And thus much con- 

23 liz, op -, Cerning the perſon to be infeoffed within this firſt bzanch, 

.62.rclief 

a E 4 S colls- C Feoffare folent de hxreditate ſua. }. 1. « This woud FLEE) im- 

fion 29. 7 E, _ . tit. plieth a fee-ſimple, and therefoze if the- anceſter had made a leaſe fo life; oz a 

_ ok oy = Fift intail tohts heir apparent with a remainder oz without a. remainder over 

SeR. 1, for this Of the eſtate in tail, it was out of this Dtatute. 

word feoffare. 2. b This Act ſpeaketh of a feoffment mave ſolely to the heir 3 and there- 

33 H. 6. 14 foze if a feoffment had ben! made to the Fetr and an eftranger, though the 

I "OY G—_ were limited to the heirs of the'heit, yet it was out of this fa, 

eoli6.r6, - 3, c Andthis is to be underſtod of.an immediate cift co the heir apparent ; ; 

© 33H, ubi ſup. foy if a leaſe fo2 life be made, the remainder fo the heir apparent in fe, this is 
no colluſion, 
4+ Though.it was not a feoffment, but inured by way of grant As if the 
meſne had granted his meſnalty to his heir, 02 if the tenant oz meſne had levi- 
ed a fine, oz ſuffered a recovery by conſent, o2 had made a leale and releaſe, oz 
confirmation,” oz the like, ſuch conveyances had been in equal miſchief, and 
therefoze within the remedy, 

27 8.8.8.b, 5. This Ac extended not to a feoffment to the ule of his heir, 02 to the uſe 
of himſelf and his heirs; foz at: the Common Law the Lozv-ſhould not have 
the wardſhip but of the heir of his tenant, that died in his homage, and therc- 
foze the Statute of 4 H.7.cap.17. was made to remedy thts miſchief, 

Ee, 6, If the eldeſt ſon within age purchaſe of his father the lands holden by 
Lib. fol. Knights ſervice foz valuable conſideration, bona fide, by feoffment o2 other 
Ham, Stranges Conveyance, this is within the letter, but not within the meaning of this Sta 
CE Porriges tyte, no moze then if he had ſold the land to any other. 

: - » AY 7. If ceſtuy que uſe after the Statute of 4 H.7. cap.17. and befoze the Sta- 

27 Hi8.9. tute of 27 H.5.c.1o. of uſes, had enfeoffed his eldeſt ſon, this was taken within 
the equity of this ancient Act, 

23 8.6.16, $. When ſhall this feoffment be upon this Act demed to be by colluſion 2 
The anſwer is. after the deceaſe of the ancefter, foz then the title of wardſhip 
accrues, and not in his life time, 

5: gar 12. 9. If the Lodd accept homage of the heir apparent (after the feoffment made 
4 L I. ibid. 155. tO him by his anceſfer ) in the life of the anceſter, he ſhall not have the ward- 

32 E.3. down +33 ſhip, becauſe he allowed him to be his tenant. - 

Bo Fac. .8.fol. , 1®- But at this day, albeic the father infeoffe his eldeſt fon, 03 any-of his 

164. Mights caſe, childzen, though it be found to be made upon colliſion, to defeat the King 03 
other Lo2d of wardſhip, pet the King oz other Lo2d ſhall not have but-a third 
part by the Statutes of 32 & 34 HK.8. of Wills. 90 note this Statute altered in 
part And much of the manner of the feoffment, C De 


* Gm 


Caps. —OMdalbrilnh, mn 


ti 


C De hiis nſaper-quide terris ſais, 8c. ] This is the ſecoby bxinch 
of this Ae tonterning coltufivii averrable, when feoffments are mave co ftratig- 


ers, wehereof here is an exantiplefer down in <is Att, 


C Qui tratere voluerint ad termmum anmorum. ] his ts 'to/ be Brivcot 96:4," 
tcaderftov bf. a feoffment in fe reſerving nv renc, fo that they ſuppoſe thep are 32 E-3-gard:33. 
fattofied foz arertain term; which ſhould end when che heir ſhould come to full 4 2: 84rd 119: 
age, and then it was conditioned that che feof ſhould pay mote then the land 
_ wozth, auv thereupon che heir entred, fo2 that none would give to greac a 


C Per hyjuſmodi fraudem nullus capitalis Dominus amittat cuſto- 
diam. *] By Tuch fraud, that is, ſuch jy, miſchtef, 02 ſuch in inconventency, 47 £-3. 15-7 © 
and rhexeidie all other fraudulent feoffitients tenbing co che ſame ecndare wich- 32 E3: 8974-33: 
ta this Dtatiite, whatſoever colonrable- pzetext chey have, .and lo is this wow © A TY” 
[ ſuch |] oftentinies taken in other Statutes, It is the opinion of Hulls Juftite, 9-8. 4.6, - + -* 
and of Gaſcvine chief Juſtice of England, chat by the wozds and purview of chfs 
Statute, it. holdech only betw#n Lozd and tenant : and cherefoze if a man 
Hold laud by Knights ſervice iy capite of the King, and other land of .a Tibet 
by Knights ſervice, and maketh a feoftmcent by colluſion. of the land holven of 
the ſubject, and dieth, his heir within age, the Ling ſj;all not take advancage of 
_ this-Statute foz he is not Dominus of this land; Lut in this caſe the King is 
relieved bp the Dtacute of 34 H.S. c.5. verſus tinem cjuſd. Actus, | 


C Veruntamen non liceat hujuſmodi feoffatos fine judicio diſſeifire. 
Hujuſmodi feoffatos, ſuch feoftees, And pet the teoitees of the feoffees upon the 33 n. 6.16. 
ſame colluſion are to be taken within this Dtatute 3 but if the feoffies tn the 32 E-3- gard- 29: 
life of the auceſter make a. feoffment in f& bona tide and then the tenant dicth, 
his heir within age, the Lozd ſhall not have any action upon this Dtatute, foz # 
that the colkuſion continued ttot until the death of the cenanc; Wut-if the tenanc 
had died, his heir within age, and then the feoffies had infcoffed others bona 
fide, pet the Lo2d ſhall recover the wardſhip, becauſe the Lozd by the death of 
his tenant was once intitled to his action 3 but yet in ſome cale che Lo2d ſhall 
enter upon the feoffe, | | 

Af the tenant infeoffe a ſtranger upon colfufion, and char tranger infeoffe 
the heir in the life of the tenant, and then the tenant dieth, che Lo2d map en- 
ter upon che heir, becauſe no Writ of right of ward lieth againtt the heir ; 
and therefoze the Lozd ſhall enter upon the heir, betting feoft : fo2 otherwiſe he 
ſhould be without remedy, the wotds of the TArit of ward being Precipe A. gp 
quod reddat B. cuftodiam terrz & heredis C. que ad ipſum B. pertinet, &c. Io as 
this Writ is ever bzought againſt a ſtranger, 

If the tenant infeoffe the villein of the Lozd upon colluſion, and dieth the 
heir within age, the Lo2d ſhall enter upon this feoffee ; foy if the Lo2d ſhould 
be driven to his action againſt the villein, it ſhould amount to an enfranchiſe- 
ment . and Statutes muſt be ſo conſkrued, as no collateral pzejudice grow 
thereby. 

Allo the heir of the feof is within this Statute; and if the feoffee dieth, ;g q, .. open: 
hts heir within age;the Kozd ſhall have his Writ of ward againft the heir, who 75. 
ſhall not have his age, but the Lozd ſhall recover againſt him by this Ac, 

The Dtatute ſaith, teoffatos, and yet conuſces of fines, and all other convey- 7H.4.15. 12H, 4. 
ances are within this Statute, 10. 

And here it appeareth, that the ancient Law did ever favour him that came , Part Inſtit. Se& 
by title, and put him that right had to hrs action. 472, INT 
If the father had made a feoffment fo2 the maintenance and livelihwd of his ;; 1.5.14. Dier 
wife, pzeferment of his daughters, oz of his younger ſons, oz fo2 the payment 15 E1.252. 3 El. 
of his debts, and after had infeoffed his heir apparent, this was holden no colln- 153: 20 El.351. 


fou , foz every man by the Law of God and nature, onght to p2ovide fox his . 2 her LE 
OE ——————— 


33 H.6.15, 


139. 


FMarlebridge. Cap.6- 


Sir Geo: Curſons Wife and childzen, and he is wozſe then an infivel thax doth not pzovide foz his 


* See Sir Geo: 
Curſons caſc, 4b; 


4 E:2. gard.119. 
32 E.3. _ 33+ 


34 H.8. cg. verſus 
finem, 13 El. cg, 


family : any by the Law of God and of Nations debts ought £o be paid; Ne- 
mini quicquam debeatis, niſi quod invicem diligatis. | 

* Now by the ſaid Statutes of 32 & 34 H. $. where the tenant by Knights 
ſervice doth infeoffe others to any of theſe thc intents, viz. foz the livelihod 
of his wife, pzeferment of his childzen,oz payment of his debts, the hetr ſhall be 
in ward fo2 his body, and foz the third part of his lands ſo conveped, wherebp 
the Common Law was changed inthac behzlf EY 

Df lands holden by Knights ſervice drv:4able by cuſfom, no colluſton conld 
Have ben averred upon a deviſe by Will , che ſame Law, tf ceſtuy que uſe had 
deviſed the uſe by Will 3 but now chat is aliercd vp che Dcacute of 34 Hs. c.5. 


C Breve habeat de hujuſmodi cuſtodia reddenda. ] This Writ is 
a Urit of right of ward, and when the Lo2d Hard recovered che wardſhip 
againſt the feoftee, the freehold and inheritance :5 1efc in che feoffee, and not res 
ſtozed to the heir, and therefoze if the gardein commir waſte, 'the ſame ts dif- 
puniſhable, fox the feoffee cannot have an action of waffe againſt the gardein in 
this caſe, And the Lozdupon this Statute could not ſeiſe the body of the heir, 
02 have a raviſhment of ward, befoze he had recovered the land in'a'Writ of 
right of ward, fo2 therein ought the colluſion be firſt cried, becaule unleſs that 
were found acco2ding to this Dtatute, there is no cauſe of warvſhip by cyis Ad, 


C Et per teſtes 1n cartis. '] Note, the Dee is not here denyev, and yet 
P3oces to be awarded againſt the witneſſes, Fo? this ſee the firſt part of the In- 
{titutes. Vide poltca cap.I 4+ | | 


C Adjudicentur feoffatis damna ſua & miſx fuzx. ] This is the firſt 
Dtatute that gave the defendant damages and coſts if it were found foz him, 
and the Lozd to be grievouſly amercied, and many other Statutes have fol- 
lowed this example : Aud where this Statute ſaith (malitiose) implacitaverint, 
- the —_ be fained, and without juſf ground, the Law implierh malice in 
this caſe, | 


C Fingentes caſum iſtum maxime ubi feoffamenta legitima'& bona 


facta faer'. ] There is no greater injuſtice,then when under colonr of juſtice 
Injury is yone, | | | 

Multi litigant in foro, non ut aliquid lucrent, ſed ut vexent alios. Therefoze 
juſtly did this Act, which gave an action in a new caſe, give damages and coſts 
£0 the defendant, if he were maliciouflp vexed thereby without god cauſe. 


CAP 
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"CAP. VIL 


N placito vero communi de cuſtodiis, {1 ad magnam diſtricio- 
nem riot venerint deforciatores, tunc bis vel ter iteretur bre- 
ve przdifum ad terminos quibus fiert poterit, infra medictatem 
ann fequentis, ita quod: fingulis vicibus legat' breve in pleno to- 
mitatu 7iſ# at ub; prias inventus fuerit detorciator. Et ibt pub- 
lice denuncietur, ut veniat ad diem fibi prxfixum. Quod fi ipſe 
extunc ſe ſubtraxerit, ita quod infra medictatem anni predict re- 
ſponſurus non venerit, * nec Vicecomes eum invenire poſlit, per 
quod corpus ſuum habere non poſit coram Juſticiariis, ad re- 
ſpondendum_ſecundum'legem & confuerudinem Regmi, tunc, (tan- 
quam rebellis; & ſe jufticiari non permittens ) amittat ſeiſinam hu- 
juſmodi .cuſtodiz, ſalva {ibi alias actione ſua, {1 forte jus habeat 
ad eandem. In cafibus autem ubi cuſtodiz pertinent ad cuſtodes 
hzredum infra. ztatem. exiſtentium- verſus cuſtodes 11] petatur” cu- 
fiodia que acfidit heredibus illis tanquam pertinens ad eorum hx- 
reditates : [& non amittant hujuſmod1 hxredes infra #tatem exi- 
ſtentes, hxreditatem ſuam per negligentiam, vel rebellionem ſuorum 
cuſtodum, ficut 1n caſu przdicto, ſed currat lex communis codem mo- 
do quo priuscurrere conluevit. 


In placito communi de cuſtodins. ], Jn the Common Plea of Ward, 
that is, in a Writ of Right of UWard, 02 in an Ejc&ment de gard. 

Jn the Chapter going befoze, remedy was given co the Lo2d fo2 Wardſhip, 
where there was none due. to him by the Common Law :: Jn this Chapter 
moze ſpeedy remedy is given to the Lozd, as well when the Lozd hath right 
by the Common Law, as by the next pzecedent Chapter, 

15efoze the making of this Dtatute, the Pzoces in the Writ of Uary 
was Dummons, Attachment, and Diſtreſs infinice, aud che Sheriff woun!d 
many times return ſmall iſſues, and ſo the Lozd was greatly velaped, aud if 
the heir came to full age, hanging the Writ, the Writ abated, which was 
milchtevous, 

Now this Dtatute p2ovideth, that if the Defozcecurs come not at rhr 
grand diſtreſſe, that after the return thereof a Diſtreſie with Pzoclama- 
tion ſhall be made in the County by fix moneths, and if he appear no, 
Judgment ſhall be given againſt him, ſaving to him his right at ano- 
ther time, {i inde loqui voluerit : Weſtminit, 2. Cap. 35. P2eicribeth but 
thze moneths. | 

Jn a reſummons of Gard upon the Statute of W. 2. a P2zoclamation 
ſhall be awarded upon this Dtatute, fo2 it is in equal miſchicf, but in a Va- 
viſhment of Gard, no P2oclamation ſhall be awarded, foz that Action is fo2- 


med, and given by the Statute of W.z. cap 35. which was but Drefpaſs at 
the Common Law. | 


C Amittet ſeilinam hnjuſmodi cuſtodiz. ] If the Defenvant in a 
Writ of Ward make default at the return of the Diſtreſs with a 32ecla- 
mation, Judgment ſhail be given foz the Plaintiff again the defo2cecur co 
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17 E.3.70,71s 


3 E.3. Procl.17. 


recover the Ward and damages,and have a Writ ta enquire of the damages; 
And yet this Act ſaith, that he ſhall loſe the ſeiſin of cuſtody, and ſpeaketh 
not of damages, but in this Action the Plaintiff ſhould recover damages ac 
the Common Law, 

Jn a Writ of Uard againſt two, at the grand diftreſs one of them ap- 
peared, and the other made default, the Plaintiff pzayed a Diffreſs with a 
P2oclamation, and it was denied, foz the body is not ſeverable, and therefoze 
the Plaintiff cannot have Judgment to recover the moity of the body, other- 
wiſe it is of the Land, foz that is ſeverable. 


C Non venerint deforciatores. ] Jf in aWrit of Ward the Defen- 
dant vouch, no P2zoclamation ſhall be awarded againſt the Uouchee foz two 
cauſes, 1. The Dtatute extendeth only to the ſuit of the Plaintiff, and this 
is the ſuit of the Defendant againlf the Uouche, 2. The Statute pzovideth 


that P2oclamation ſhall be awarded againſt the defozceozs, and the Uouchee 
is not defo2ceo, 


C Quod corpus ſuum habere non poſiit. '] This is to be underftod, 
that there is no default in the Sheriff in retourning of god iſſues, ſo as by 


on means he might have his body to appear, foz the Sheriff cannot arreft 
im, | 


« Nec Vicecomes eum invenire non poterit. ] This muſt be under- 
ttod of the Sheriff in that County, where the ozigginal is bzought, foz no 
other Sheriff in another County upon a Teſtatum, &c. ſhall make. Pzoclama- 
tion, bnt there Pzoceſs Lieth, as it was at the Common Law, 


C Coram Juſlticiariis. ] This is befoze che Juſtices of. the Court. of 
Common Pleas, and that Court being particularly named, this Ac extended 
not to Juſtices in Epre, as it is laid in our Boks, 


C In cafibus ubi cuſtodiz pertinent ad cuſtodes. } If one demany 
a Ward againſt me, which J clatm by canſe of Ward, he ſhall not have 
Pzocels upon this Statute, left by negligence 02 colfufion of the Gardien, 


the heir within age may be p2ejudiced, but therein the ÞPzoceſs ſhall be at 
the Common Law. , | 


Cap$ \. - nn arlebridge. ; 


CAP. VIIL 
Lli autem qui pro iterata diſſciſina capri fiferint & detenti,non de- 
liberentur ſine ſpeciali przcepto Domini Regis, 8 hoc per finem 
cuts DomirioRege inde faGiend” pro hujuſmodi tranſgreflione ſua. Et 
{i compertum fuerit quod: Vicecomes aliter eos deliberaverit, propter 
hoc graviter amercietur, & nihilominus 1111 qui per Vicecomitem ſine 


przcepto Domini Regis, fic deliberantur, pro ſua tranſgreſſione gravi- 
ter puniantur: -Merton'Cap.3. Weſtminſt.2. Cap. 26. 


_; The Statute of Merton cap.3. as hath been ſafd, gave the Rediſſeiſin, and 
Poſt diſſeilin, the wozds of which Dtatnie betnix; In priſona Domini Regis deti- 
neantur, quouſque per. Dominum Regem, vel aliquo alio modo deliberentur, 
Upon theſe wozds, Vel aliquo alio modo deliberentur ; they were delivered by the 
Common Writ De homine replegiando, foz the liberty of a Frie-man is ſo 
much favettred'in Law, as there ever is a benigne interp2etation made foy the 
benefit thereof, Now this Statute doth enact, that they ſhall not be delivered 
line-ſpeciali prxcepto Domini Regis, that is, by the Kings Writ reciting the 
ſpecial matter, and'foz a fine with the King therefoze to be made. And he that 
is attainted in a Rediſleiſin, and in paiſon, this fine that this Act ſpeaketh of, 
as ſome have ſaid, ought to be aſſeſſed in the Chancery, to which end he muſt 
have a Certiorari td'remove the Recozd thither, and out of the Chancery to 
have his Writ to diſcharge him, fox Sine ſpeciali przcepto Domini Regis, is in- 
tendable by Writ (ſay they) in the Chancery. | 

And therefoze if one be attainted in a Redifleiſin, and is at large, rhe party 
map have a Certiorari to reniove the Recozd into the Court of Common Pleas, 
and by Capias out of that Court he may be taken » and ſome ds hold, that this 
Court cannot aſſeſs the fine, noz make the ſpecial Writ. 

Wuct certain it is, if a man be attainted befoze the Sheriff in a Rediſſeiſin, 
and taken in execution, becauſe he cannot be delivered by this Act without a ſpe- 
cial Commandment of the King, he may ſie a Certiorari toremove the Recozd 
befoze the King in his Wench, in which Court after he hath mave fine, he is 
thereupon to have a Writ foz his delivery, reciting the ſpecial matter, which 
is the ſpecial Commandment that this Act ſpeaketh of, which appeareth in the 
Regiſter, and F.N.B. | 


C Pro iterata diſſeiſina. ] This doth extend as well to the Poſt diſſciſin, 
as Rediſleilin, 


 C Et fi compertum fuerit, &c. ] That is, by way of indictment 
and conviction of the Sheriff, and ſo it is of che party that pzocureth himſelf 


dy "26 in that manner alſo : Fut no Action can be grounded upon 
this Att, 
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Merton cap. 3, 
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BraQton lib. 3. 
fo. I 534. F.N.B.66. 


Dier 365 H.8.60,61. 
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CAP. IX 


f < 
[3 


: E ſeftis vero faciendis ad curiam-Magnatum, / vel ad curjarn 
Repiſt.176. ; X . " = _00e 
F.N.B. 159. aljorum dominorum ipſarum curiarum, de-cxtero fic' '6b- 
45 Ee3-23- {ervandum eſt, quod nullus qui per . Chartam feoffatus eſt,: 'di- 


ſtringatur de cxtero ad hujuſmodi ſeftam faciendam” ad 'curiam 
Domini ſui, niſi per formam feoffamenti ſui: ſpecialiter teneatur 
ad ſe&tam illam faciendam. His autem exceptis quorum anteceſlores, 
vel ipſimet, hujuſmodi ſettam facere conſueverunt ate primam tran(- 
fretationem przdi&ti Domini Regis Henrici in Britanniam, a tetpore 
cujus transfretationis elapfi ſunt xxxis. anni &, medietas unins atifil 
ad tempys quo hujuſmodi conftitutiones fuerunt Statute. Sinyliter 
nullus feoftatus a tempore conqueſtus ſize Charta vel aliquo alio' an- 
tiquo feoffamento diſtringatuz ad hujuſmodi ſeftam. faciendans'; 
nifi ipſemet, vel anteceflores ſui eam facere conſueverunt ante iptis 
mam transfretationem prexdiftam : Qui autemn per Chartam pro cer- 
to ſervitio, veluti pro libero ſervitio tot ſolidorim anniarit' pro 
omni ſervitio ſolvend' feoffati ſunt, ad hujuſmodi ſe&am, vel, ad 
aliad, contra formam feoffamenti ſui, de cxtero non teneantur, ..Et 
fi hzreditas aliqua, de qua tantum unica ſeqa- debeatur, ad plures 
heredes participes cjuidem hzreditatis devolvatur, ille' veto qui-ha- 
bet enitiam partem hereditatis illius, unicam faciet ſe&am pro'ſe 
& participibus ſuis, & alii participes ſui pro portione "ſua, contr- 
buant ad ſeftam illam faciendam. Et fi plures feoffati fucrint' de 
hzreditate aliqua, de qua tamen unica ſea debeatur, dominus 
illus feodi unicam ſeam inde habeat, nec poſſit de prxdica-harve- 
ditate nifi unicam ſeam exigere, ſicut pris inde fieri conſuevir. 
Et fi feoffati warrantum, vel medium non habeant; qui ide eos 
acquietare debeat, tune omnes il} feoffati, contribuant pro portione 
ſua ad ſeam. illam pro eis faciendam. - Si.autem contingat, quod 
Domini curiarum tenentes ſuos contra hanc conſtitutionem, pro-hu. 
juſmodi ſea diſtringant, tunc ad querimoniam tenentwm illorum 
attachientur eorum Domini, quod ad curiam Regis veniant ad 
brevem diem, inde reſponſuri, & unicum inde habeant effontum 
fi fuerint in Regno, & incontinenter deliberentur conquerenti 
averia ſua, five aliz diſtriftiones, hac occafione fat, & delibera- 
tz, remaneant, donec placitum inde inter eos terminetur. Et fi 
Domini curiarum, qui hujuſmodi diſtrictiones fecerint, ad diem, ad 

uem attachiati fuerint,' non venerint, vel diem per eflonium fibi 

atum non obſervaverint, tunc mandetur Vieecomiti, quod eos ad ali- 
um diem venire faciat, ad quem diem fi non venerint, tunc mandetur 
Vicecomiti,quod diſtringat eos per omnia catalla, quz habent in bal- 
liva ſua, ita quod Vicecomes reſpondeat Domino Regi deexitibus di&ti 
heredis, & quod habeat corpora corum ad certum, diem fibi prztigen- 


dum 


Cap. ON FMarlebridoe. : 


_117 


dum coram Jufticiariis. - Ita:quod fi ad diem illum non, venerint, eat 
pars conquerens inde fine die,: & averia ſua, five aliz diftrictiones hac 
occaſione fate, deliberata remaneartt, donec ipfi Domini ſeRtam it- 
lam recuperiverint per confiderationem curiz Regis,. & ceſſent in- 
terim hujuſmodi diſtriftiones; falvo Dominis curiarum jure ſao de 
ſes 1llis recuperandis in forma juris, cum inde loqui volue- 
rint.. | | 13883 +1 

- Et cum Domini curiaruth inde venerint reſponſurt conquerentibus 
de hujuſmodt diſtriftionibns, & fuper hoc convincantur, tunc per 
confiderationem curix Domini Regis recuperent verſus iplos conque- 
rentes datnpna ſua quz ſuſtinuerunt Kh, Ka diſtrictionis predidz. 
Similt autem modo fi tenentes, poſt hanc conſtitutionem, ſubrrahunc 
Dominis [_ feodorum *] ſeftas quas facere | debeant } & quas ante 
tempus predicum transfretationis, & haCtenus facere conſucvernnt, 
tunc per eandem juſtitiam, & celeritatem quo ad dies prxfigent', 
& diſtrictiones adjudicand', conſequantur Domim curiarum juſtitiam 
de fe&is illis perquirendis, una cum dampnis ſuis quetyadmodum te- 
nentes dampna ſua recuperarent. Et hoc ſcilicet de dampnis recupe- 
randis, intelligatur de ſubtractionibus ſibi faftis, & non de ſubtra- 
cionibus factis prxdecefſoribus ſuis. Veruntamen Domini curiarum 
verſus tenentes ſuos ſciſtnam de hujufmiodi feftis recuperare nori pote- 
runt per defaltam, ficut prius fieri conſuevit. De fettis autem qu 
ante tempus ſupradifum ſubtratz fuerunt, currat Lex communis, 
{icut prius currere conſuevit, : | 


This Chapter hath nine bzanches. The firſt is, 


C De ſ{edis. '] This is underſfod of ſuit ſervice to Courts Barons, 
Yundreds, aud the- like, and not to ſuit real in reſpect of reſijance, noz co-ſuic 
to the mill, fo2 che wozds be, de (eftis tac? ad curiam, &c. 


Regiſt. 196. F.N.B. 
I59. 45 E 3423, 


' 


C Nullus qui per cartam f-offatus eſt, diſtriogatur de cxtero- ad 


hujuſmodi ſeam faciendam ad curiam Domini ſai nift. per formam 
feoffamenti ſu1 ſpecialiter teneatur ad feCtam 11]lam factendam. 
There is another clauſe in this Chapter concerning this matter, Qui autem 
per cartam pro cetto ſervitio,veluti pro libero ſervitio tot folidor annuatim pro omni 
ſexvitio ſolvend? feoffati funt ad hujuſmodi ſeam, vel ad aliud, contra tormarh 
teoffamenti ſui, de cxtero non tencantur. oe? 

At the Common Law, befoze the making of this Statute, if the Lozd-had 
Mabe a feoffment by veep, and reſerved certain ſervices ,. as fo2 erample, 
fealty, and 25. rent, o2 by 2 s. rent generally, which had implied feal:y; 
in this cafe if the Lozd had viltreined foz homage, o2 ſuit, oz any other rent 
062 ſervice, then was reſerved in the deed, nor only the tenant and his heirs, 
bnt his afſigues alls, o2 any other tenant of the land might have rebutted the 
Lozd, his heirs, oz afſigns, by the dd, and this doth hold berwen party 
any partp, P2ivp and pzivy, p2ivp and. eſtranger., and effranger and 
efffanger, : 

.* Eut this Act-giveth the tenant oz his heirs a moze ſpedy remedy, foz here- 
by ts given to the tenant againſt the Lozd aud his heirs a Writ of contra for- 
-mam feoffamenti, wherein fir things are wozthy of obſervation, 


1. When 


Mag. Catt. c. 10. 


3 E.2. acc' ſur [t 
af, 23. 24. 

4 E.3.avow.202, 
6 E.2, avoW.21C. 
3 E:3. 29,28, 

22 E.3. 18. b. 

19 E.3. avow.122, 
28 all 33.32 E. 3, 
avowW.114. 14 Hg. 
$. 30 H.6.7. 10H, 
7.11. Dier 25 H.8, 
51. F.N.B.1634. 
* Flera 1.2. C14. 
F.N.B. 162, 163s 
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- 1. When any Act doth p2ohibit any wzong oz vexation, though no action 
be particularly named inthe Act, yet the party. grieved ſhall have an acion 
grounded upon this Dtatute, which in this cafe is a pzohibition to the Kozd oz - 
his Wailiffs, and reciteth this Act, the fozm whereof poit may read in the Re- 
Regiſt. F.N.B.163 giſter, and F.N, By 
b Now where it may be objected, that fn Mich. 16 H.3: repozted by F. tit, a- 
owry, 243. that upon a confirmation a Writ of contra formam feoffamenti 
doth lie, and by that bok it ſſould ſem, that a UUrit of contra formam feoffa- 
menti did lie at the Common Law befoze this @tatute, which was made in 
51 H,3. To this it ts anſwered, that the ſaid caſe is miſp2inted, foz where it 
- ts Mich, 16 H.3. it ſhould be 36H. 3. when the Caſe was ſo reſolved, and in 
Regiſt. F. N.B. Which Term, viz. the 16 day of Novemb, Hen. 3. died, fo as that opinion was 
153. b. after our Dtatute $ and that the Writ was given by this Statute, the Wret 
( as hath ben ſaid) doth recice it, And where in this clauſe the Statiite 
8 H.4 16. 128.7, faith ( diltringatur ): all this Chapter ts to be underſtwd of ſuit ſervice, be- 
I 54 a {0} ſuit real, no diſtreſs can be taken, but foz the amerciament in default 
thereof. 


16 H.3. avoW,243 y 


46 H.3-avow.243 2+ Where the Statute ſaith, -contra formam feoffamenti, pet if the 102d 

11E.3. ibid.10o. Confirm the eſtate of the Tenant to hold by certain ſervices, upon this confir- 

- wh, T EP mation he ſhall have a contra formam feoffamenti, foz that it is within one and 

5 rs £.3. con. (92 ſame reaſon, 

fir.8. F.N.B.153.g | | 

P. 1 E. 3. per 3. Pro certo ſervitio. Upon theſe wods it one give land in frankalmoigne, 

-4"i of 52, 03 in frank-mariage, he cannot have a Writ of contra formam feoffamenti, be- 
eee 105+ * cauſe there is no certain ſervice contained in the feoffment o2 gifc, and therefoze 


out of this Act, but he may rebut. 


4+ If the Lozd diſtrein either foz ſuit, oz foz any other ſervice, oz rent not 
contained in the ded, the tenant ſhall have this Writ of contra formam feofa- 
menti, foz the woz2ds of this Act be, ad hujuſmodi ſcam, vel ad aliud, &c. . 


OOO P Ws The Statute ſaith, contra formam feoffamenti; herenpon expoſition hath 
50. 30 H. 6, 9, bV&n made, that this Writ 1yeth only between paivies, viz. by the tenant and 
10 H.7.11. F,N.B, his heirs, againſt the Lozd and his heirs, fo2 they be included in p2ivity of the 
163.c. Lib. 4. fol. feoffmeut, but ſo are not the aſſigns on either ſide, 
127.Buſtards caſe. 4 If the feoffment, be without deed, the feoffs is dziven to his Writ of Ne 
caſe. Li.g, f.34. injuſte VEXES, 


Bucknals caſe, 


* Mag.Car.C.10, TD | . . R I 
hee vtrh C Hiis autem exceptis quorum anteceſlores vel ipſt hujuſmodt 


ſeftam facere . conſueverunt ante primam transfretationem predicti | 
Domim Regis Henrici in Britanniam, &c. ] The Law doth ever favour 
poſſeſſion as an argument of right, and doth incline rather to long poſſeſſion 
without hewing any deed, then to an aucient ded without poſſeſſion 3 and 
therefoze this Act doth except long; poſſeſſion : but in reſpect of the great cron 
bles that did ariſe in this Realm after the cancellation, which H. 3. made of 
the Charters of Magna Charta, and Charta de Foreſta in the 11 year of his 
raign, this Act doth give relief againf any ſeiſin ſince his firſt going over 
into Britain, which was in the fourteenth year of his Raign , but the ſeiſin 
befoze that time , when the times were regular and peaceable, this Act doth 
except, | 
Li.4. fol.11. Bevils Yow, and in what manner ſeiſins by incroachments ſhall be avoived, you 
caſe. Lib.9. f.34. Wap read in Bevills Caſe, in Bucknalls Caſe, ubi ſupra, and in the firſt part of 
Bucknals caſe. the Inſtitutes, Se, | 


C Similiter 
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C Similiter nallus feoffatus a tempore- conqueſtus fine carta vel 3. zyanch, 
aliquo alio antiquo feoffamento diſtringatur ad hujuſmodi ſeam fa- Flerl2- cap.6os 
cien@, nifi ipſemet ſeu anteceſſores ſui eam facere conſueverunt ante 
primam transffretationem prxdiftam. ] Yere he beginneth with feoff- 
ments without ded ; in che next bzanch with feoffments by dd, wherein is 
to be obſerved the great antiquity of feoffments by deed oz without d&d of anci- 
ent time befoze the Conquett. agg | | 

Secondly, The reaſon in thole troubleſom times, ſince the fir! going; over of 
the King ( as hath bin ſaid ) is not allowed of, but a ſeiſin is required befoze 
that time, when times were regular and peaceable. 


C Qui autem per cartam pro certO ſervitio, &c. ] This bzanch is 4+ Branch. 
repeated befoze; and coupled with the firſt, being both to one effec. 


C Et-fi hereditas aliqua, &c. | Foz parceners, ſi the firſt part of the 5: ranch. 
Inſtitutes, Sec. 24-1,  & le Cuſtumier de Norm. cap. 3o, fol.46. tenure per parage, | 
I. per coparcenarie, &. cap.36. fol. 55. | 


C Ile qui habet enitiam partem, '] This is to be underſtod after pars 24 E-3: 34-73- 
ticion, foz befoze that the eldeſt hath not coiciam partem, and cherefoze befoze 745: 3: 326+ dc 
partition this Act extends not to it, and befoze partition there can be no contri- yer. mag, Char. 
bution, as hereafter ſhall be ſaid, but in the Kings caſe all the coparceners fol. 10. 
ſhall do ſuit as well after partition as .befoze, and ſo ſhall their ſeveral feof- F-Nb. 159+ 
fes, fo2 this Ac extendeth not to the King, foz the wozds be, ad curiam mag- 
natum, &c. 

If the eldeſt after partition will not do the ſuit, in the caſe of a common 
perſon the Lozd may diſtrein the other parceners, as well as the eldeſt fo2 the 
ſuit, and the other parceners may have upon this Act a Writ againſt the el- kkegiſt- 174. 
deſt to compel her to do the ſuit, and if the eldeſt doth the ſuit, and the reſidue ** >: 150+ 
refuſe to contribute to her charge, the ſhall have upon this Act a Uric De con- 
tributione facienda to compel them to contribute, 


 C Qui habet enittiam. } And yer this Act extendeth to the feoffie of him 
that hath enitiam partem, and ſo it is of the tenant by the curteſie, 

Note, a woman may be a free ſuiter to the Courts of the Lo, but though 
it be generally ſaid, chat the free ſniters be Judges in theſe Courts, it is ins 
tended of men, and not of women, -*- 


| N, B, I $596 


C Ec 1 plures feoffati fucrint de hareditate aliqua de qua unica 6: Branch. 
{eta debeatur, Dominus unicam ſe&am habeat. ] This is to be.un- 
derſtod, either when the tenant holdeth by ſuit, and enfeoffeth others ſeverally, F- N.B. 159. 
one of one part, and another of another part, #c, in certain 3 there the Lo2d m_ 7 
ſhall have but one fait, and he that doth the ſuic Call have a Wric De contri- 8;7rron; cate, © 
butione facienda agatnft the others : oz where the tenant that holdeth by one 
ſuit infeoffeth many jointly, they hall make but one ſuit ; as they all deli- 
ver but one hawk, oz other intire ſervice; and if one of chem voch the ſuit, 
he ſhall not have a Writ De contributione facienda by this Act, fo2 when the pol 6.14.8. 152. a, 
leſſon is individed, and intire, there can be no contribution 3 but if one of the Brucrcons caſe 
jopnt feoftes make a feoffment in fe, the feoffee ſhall vo a ſeveral ſuit, and ubl fup. 
the reſt of the jopnt feoffees ſhall vo but one, And if one of the ſeveral feofties 
doth the luit, if the other feoffies be diſtrained fo2 the ſuit, they ſhall have a 
Writ againſt the Load to diſcharge them of the ſuit, wherein it is to be noted, Regiſt, 194, 175, 
( as befoze hath been obſerved ) what actions are grounded upon this andother 277: 


the like Dtatutes, though no mention be made of them in the Ads, all which 
appear in the Regiſter, | 
If 
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4 E.3.6. 34 all, 3f parcel of the land holden by ſuit come to the hands of the Lo2d, all che 


"$5. 24£.3-73- uit is gone, fo2 he neither can receive, no2 make contribution, 

Bruertons cale W | | 

o_ oY C Bt (| feoffati illt Warrantum , vel medium non habeant, 7] 

For warranty and That is to ſap, if they have neither one to warrant by ſpecial grant, no2 any 

acquiral, ſee ne meſne by tenure which ought to aquit them, tunc omnes illi feoffati pro portione 

flic. Sc&.142, {va contribuant &c., This clauſe 15 to. be underſtod of ſeveral tenants, as hath 
been ſaid befoze : And no p2ovifron is made by this Act concerning contribution, 


where the parties are p2ovided foz by grant oz tenure, 


8. Branch. C $iautem contingat quod Domini, &c.7] Þ os by i ines civen 
to the tenant againft the Load, if he diftrain contrary to this Statute, = 


7 E.414. 98.79, Q Donec Domini ſectam ſuam recuperaverint, &c. ] Nota, the 
12 H.7.15. ſuit that is paſf cannot be recovered, but damages fox the ſame, 


9. Branch, C $Simili autem modo 1 tenentes poſt hanc conſtitutionem ſub- 
trahant, &c.] Pere is remedy given to- the Lozd againft his tenant that 


_ 


ſhall withdzaw his ſuic, 


C Currat Lex communis. '] @& befoze, Cap.7. : 


CAP. X. 


E Tournis Vicec' proviſum eſt quod neceſſe-non habeant 1bi 
venire Archiepiſcopi, Epiſcopi, Abbates, Priores, Comites, 
Barones, nec aliqu: viri religioli, ſeu mulieres, niſi eorum prafen- 
tia ob aliquam cauſam ſpecialiter exigatur, fed teneatur Tournus, 1- 
cut temporibus przdeceflorum Domini Regis 'teneri confuevit. ' Et 
qui in { diverſis) hund' habeant tenementa, non habeant neceſſe ad 
hujuſmodi Tournos venire, nifi in balivis ubi fuerint converſantes. Et 
tencantur Tourni ſecundum formam Magnz Chartz, & ficut tempo- 
ribus Regum Richardi & Johannis teneri conſueverunt. Vide Mag, 
Char. cap. 35. | | 


Mirror, c.r. $.15. Q@ De Tournis Vicccomitis proviſiim eſt quod necefſe non habeant 


F.N.B. 160. Co 57 - 67 F30X . . . Beef? Wa 
MG O06: 24. ibt venire Archiepiſcopi, Epiſcopi, Abbates, Priores, Comites, Baro 


& hic ca.18,244 Nes, nec aliqui viri religioſi, ſeu Mulieres, mifi corum-preſentia.ob alt- 
quam cauſam ſpecialiter cxigatur. ] | 


This is the firlt bzanch of this Chapter, | 

WBefoze the making of this Statute, the Sheriff in- his Tourn, and' the 

Lo2ds of Lets vid uſe to amerce Archbiſhops , Wiſops , Þ2iozs, Carls, 

8H. 4. 1%. Varons, religious men and women, if thep came not to-the- Tonrns, 92 to 
12 BH, 7. 15» the Leets of- others, becauſe foz ſuic real-no diffreſs can- te taken , bur fo2 
the amerciaments fo2 default of ſuit, which this. Act doth remedy 3 tc2 now, 

ſeing it is hereby p2ovided that the perſons above named ſpall not ned 
| 'to 
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to come to ,Tournes, #c, therefoze foz their not coming they cannot be 
amercied, 

Firſt, hear what the Mirror faith of this matter ; Abuſion eſt de ſuffer aſcun 
deins le Realme ouſter 40 jours, que il ſoit del age de xij ans, inſuis Anglois on 
Alien, fil ne ſoit jure al Roy per ferement del fealty 8 pleviſe, & in decenne 3 A- 
buſion eſt que Clerks & fems ſont exempt de faire al Roy le dit ſerement, de ſico- 
me le Roy prent lour homage, & lour fealty pur terre. - 

Now this oath is well expzeſſed in Britton, Voillons nous que treſtouts ceux Brir.ca.12. fo.19, 
de xij. ans, dcſouth nous facent le ſerement que ilz ſerr* foiall & loiall, & que ilz Lib.7. fo. Cal- 
ne ſerr* felons ne aux felonies afſentants. | vins caſe, 

And it ts wozthy of obſervation, that by the Common Law, Parſons of 
Churches,- that had Curam animarum, the better to' perfozm their function, 
were not compellable to come to Tournes, -02 Leets 3 and if they were di- 
fkrained to come thither , they might have'a Writ, Cum ſecundum conſuc- * 
tudinem Regni noſtri perſon Eccleſiaſtic' ratione terrarum & tenementorum * 
Corum Eccleſiis- ſuis annexorum ad veniend* ad viſum franc? pleg? in Cur 
noſtra, vel: aliorum quorumcunque, 8&c. Whereby it appeareth that this Wric 
ts grounded upon the Common Law, being the general cuſtom of the Realm; 
 Xut other Clerks (that be no Parſons of Churches with Cure ) under 
which name all Eccleſiaſtical Parſons regular and ſecular are contained, 
if they be diſfrained to come to Tourne o2 Leet, they ſhall have a Writ 
reciting this Statute to be diſcharged thereof. Which Writ beginneth, 
Cum de communi conſfilie proviſum fit quod viri religioſi non habeant neceſle ve- 
nire ad Tournum Vicecom, &c. Fs | 

90 likewiſe women ſhall have the like Writ, Cum de communi con- Regiſt. uhi ſupra. 
Glio, 8c. Proviſum fit qu6d mulieres non habeant necefſe venire ad Tour- F-N-B.1571. 
num, &c.. - x 11; + + 

And it is a rule of Law, that whenſoever a Writ doth recite a Statute, 
there the Statute doth introduce a new Law. 

Now albeit the aboveſaid perſons be exempted from their perſonal coming to 
the Tourn and Leet> and many other pe2ſons never tok the ſaid oath of Alles 
Kiance, yet are all Dubjects of what quality, pzofeſſion, oz ſex ſoever, as firmly 
bounden to their Allexiance, as if they had taken the oath, becauſe it is wzit- 
ten bp the finger of the Law in every one of their hearts, and the taking of che 
cozpozal oath, is but an outward declaration of the ſame, 

Jn the Chapter nert befoze, p2oviſion was made fo2 doing of ſuit ſervice, 
now in this Chapter a Law is made concerning ſuit real, by reaſon of 
reſiancy, | | | 


Mirror cap.5. $ I. 


egiſt. 175,176» 
+N.B.160s 


Regiſt. ubi ſupra. 


C De Tournis Vicecom'. |] This Zourne of the Sheriff is Cu- Mag.Chart. c.35; 
ria Vicecom* Franci plegii ( as it hath ben ſaid ) and therefoze this Act ex- gs. * op 
tendeth to all Lets and Uiews of Frankpledge, of all other Lozds and , = TT 
perſons. 


C Necefle non habeant. ] That is, they are not compellable to come, 
but left to their own liberty, Niſi corum preſentia ob aliquam cauſam ſpecialiter 
exigatur,. as to be a witnels, oz the like, 


C Nec aliqui viri religioſt. ] Religiok in the p2oper ſenſe are taken Sex the firſt parc 
foz thoſe that be regulars 3 but Eccleſiaſtical perſons, that be ſeculars, are _ .__y 
alſo wichin this Act, and that doth notably appear by a Writ in the Regiſter, , 

Cum perſonz Eccleſiaſtice non habeant neceſſe venire ad Tournum Vicecom, vel 

ad viſum franci plegii, &c. juxta formam provitionis de communi confilio Regni 

noftri in conlimili cafu pro viris religiolis fa&z, &c. Whereby it appeareth, that 

Cccleſtaſtical perſons ſecular, are in cotiſicnili caſu with them that be Religioſi, ja confimyii cafi, 
and conſequently within this Act. 


R C Sd 


mm 
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Mag.Chart. c.35 © Sed teneatur Tournus ficut in Temporibus predeceſſorum Do- 
mint Regis teneri conſueverunt, & teneantur Tourni ſecundum for- 
mam Magnz Chartz, & ficut temporibus Regis Richardi & Johan- 
nis teneri conſueverunt. ] Jn this 52 yeat of H, 3. ſo long it was eo 
by effluxion of time ſince the reign of H. 2.' mentioned 'in Magna Char- 
ta, that this Act had juff cauſe to have reference to the times of R. r. 
and King John. 


C Et qui in diverſis Hundredis habeant tenementa, non habeant 

neceſſe ad hujuſmodi Tournos venire niſi in ballivis ubi fuerm 

E.N.B. 160. converſantes. '] Yere Hundredum is taken Pro viſu franci plegii : ſo as the 
Mag.Chart.c-35: ſenſe is, that he which hath Zenements in. the Tourn, and in ſome other 
view of frankplevge of ſome other Lozd, 'o2 tn divers views of frankpledge; 

he ſhall not ned to come to any other but where he is converſant, and Pun- 

d2eds here are named, becauſe Sheriffs ( as hath ben ſaid ) kept their 

Toyrnes in every Yundzed, | | mt | 


C Ad hujuſmod! Tournos, - ] Þere Tory is taken not only 
fo2 the Kings view of frankpledge, but foz che views of frankpledge of other 
1020S. | TOLLLE | | 


| he is converſant, ES 47H of F iſe lt 
33 H.6.fol.9. If a man hath a houſe within' two Lets; he ſhall;be taken to be converſaut 
19 H.6.fol.1.t where his bed is, foz in that part of the houſe he is moſt converſant, and here 
converſant thall be taken foz moſt converſant. | 
Mag.Chart.c. 35. Jf a man hath a houſe and family in two Pund2eds, ſo as he is in Law 
& 


C 1n ballivis. | Vere Balliva is taken fo2 the Tourn oz Leet where | 


Ic CaP.9. converſant oz commozant in both Yundzens, yet he ſhall do his ſuit to the | 
Regin-174-175- Tourn 02 Let where his perſon is commozant, | 
36E.3.cap, — Laftly, if any man be grieved in any thing contrary to the purview of chis 


Statute, he ſhall have an Action grounded upon this Dtatute (as often in other 
caſes hath been obſerved) foz his remedy and relief therein, which agions appear 
in the Regiſter. | 


CAP. XI 


W.1.Ca-8, 1 E.3. Roviſum eſt etiam, quod nec in Itmere Juſtic', nec in Comi- 
—_ tat”, in Hundred', nec in Curia Baron' de c#tero capientur fines 
Flera li 2.ca.60.+ ab aliquibus pro pulchre placitand', neque [pro eo] quod non oc- 
cagonentur. Et ſciendum eſt, quod per iſtam conſtitutionem non 
tolluntur fines certi, ſeu preſtationes arrentatz a tempore quo Do- 


minus Rex primum transfretavit in Britanniam uſque nunc.. 


Bekoze the making of this Statute , Juſtices in Eyre, the Suitoas 
in the Courts of the County, Yuudzed, and Courc Baron did uſe to ſec | 
fines at their pleafure upon the Defendant o2. Plaintiff, Tenans oz Des | 
mandant, and not 'upon the Councel learned fo2 vicious pleading. and | 
the reaſon thereof was, foz that it was in delay of Juſfice, and ſo a contempt " | 
the | 


Cap. I 2, eMarkebridee. | x 2 


the Court, and then he had leave to amend it, and co make it perfect, which 
is called Beaupleder. This Act confiſketh upon two bzanches : By che firl 
all fines incertain fo2 vicious pleading, and foz amendment thereof, are who!ly 
| taken away, | 

| ; by the ſecond, fines certain foz vicious pleading, and amendment thereof 
| | aſſeſſed ſince the firſt goingof H. 3. into Britain, which was in the 14 year of 
his raign, are not taken away by this Dtatute, | 


C Pro pulchre placitando. ] Jn truth it was, as hath bin ſaid, ag 
well in reſpect of the vicious pleading, as of the fair pleading by” way of 
amendment, 

This extended to pleadings, and not unto Counts and pleints, neither doth 
it extend to the Kings higher Courts of Juſfice, but to theſe four here named, 
fo in the higher Courts there were fatr and god pleadings 3 whereof the Tn- 
gliſh Poet (ſpeaking of the Serjeant at Law) ſaith, | 


Thereto he could indite and make a thing, | Chaucer, 
There was no wight could pinch at his writing, 


C Neque pro eo quod non occafionentur. ] That is, that foz that 
cauſe they ſhould not be occaſtoned oz troubled, ; 
If any man be grieved contrary to the purview of this Statute, he may have __ 19+ 
an Anion in nature of a pzohibition upon this Statute, is £6. hens 


menr $, 


C Non tolluntur fines certi. ] Atv the reaſon of this was, fox 
that fines certain grew by conſent, arid therefoze this Act tok them not 
| away, foz Omnis conſenſus tollit errorem, and J have ſen and do know 
| | bo divers Court Barons, #c. fines certain foy Beaupleder paid to this 
Says. | | 


>» - z PR . * » Wk 


| C A P. XI 


cxtero quatuor dies per annum ad.minus, & plures fi com- uf bang pM 


mode fieri poterit, ita quod habeat .quinque vel ſex dies ad mi- cito dotis. 
nus per annum. In affifis | autem 7] ultimz preſentationis, & 
in placito- Quare impedit de Ecclefiis vacantibus, dentur dies de 
quinden' in | wang vel de tribus ſeptimanis in tres ſeptimanas, 
prout locus fuerit propinquus, vel remotus. Et in placizo Qua- 
re impedit, fi ad primum diem ad quem ſummonitus fucrit, non 
venerit, nec eſfſonium miſerit 1mpeditor, tunc attachietur ad ali- 
um diem, quo die {1 non venerit, nec eſfſonium miſerit, diſtrin- 
gatur per magnam diſtriftionem ſuperius datam, Et ft tunc non 
venerit,” per ejus defaltam ſcribatur Epiſcopo illius loci quod re- 
| clamatio impeditoris illa vice conquerenti non obſiſtat, ftro im- 
| peditori alias jure ſao, cum inde loqui voluerit. Eadem lex de 
attachiamentis faciendis in omnibus brevibus ubt attachiamenta 
R 2 Jacent 


Þ placito vero dotis, quod dicitur unde nihil habet, dentur de Vide 51 8.3; - 


_—_ _—_— 7 
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IM, arlebridee. - 


32 H.8, Cap.21. 


26 E:3.7%. 
17 E.3-21, 
18 E.3. jour 19, 


11 H.6.23, 


44 E-3'5. 

39 H.6.40, 
Artic. ſuper 
Chartas, cap.15» 


BraR.l.q.fo.246, 
247. Fleta hb.s. 
C.16, Brit. 233. 
x1 H.6.4. 


14 E.3. Default 
17» II H.6.45» 
21 H.6.55. 
Lib.s fol.4 rt. 

* Regula. 


7 E344, 


Cap. 12. 


Jacent de cxtero ( quoad diſtritiones faciendas ) firmiter obſerve- 
tur: ita tamen quod ſecundum attachiamentum fiat per meliores 
plegios, & poſtmodum ultima diſtritio, | Vide Artic' ſaper Char- 
tas cap.I5. 


The miſchief befoze this Act was, That in a Urit of Dower, Unde nihil 
habet, there were days of common retozn, as in other real actions, which was 
miſchievous to the woman, in reſpect of the long delay, the claiming but au 
eſtate foz her life, which miſchief this Dtatute, as by the letter thereof ap- 
peareth, doth remedy. ' 

And this Statute in favour of Dower is alſo extended againſ> the 
rag 04s fo2 this Act ſaith, In placito dotis, and the Uouch& is in Pla- 
cito-dotis. | 


C Unde nihil habet. ] This Ad extends not to a Writ of Right 
of Dower, but the Statute of 32 H. 8. extends to it, neither doth this Act 
extend to a Urit of Dower ad oftium Ecclefiz, oz ex afſenſu Patris, unleſs 
ic _w Unde nihil habet, but the ſaib Act of 32 H. 8. extends to. every Writ 
of Dower, 


C 1n Aſſiſis ultimz preſentat' & in placito Quare impedit. ] 
This Act extendeth not to a Writ of Quare non admiſit, no2 to an Incumbra- 
vit, but only to the Aſſiſe of Darrein preſentment, and Quare impedit, and the 
reaſon thereof is, foz fear of the laps. 


C Dentur dies de quindena in quinden'. ] wp aſſent. of parties. a 
longer day may be given then is pzelcribed by this Act, but that allent muſk 
be entred of Reco2d, | 

And it is to be obſerved, "That by the Common Law great delays be diſal- 
lowed in four kinds of Actions, viz. in all Writs of Dower, Quare impe- 
dit, Afſiſe of Darrein preſentment, and Aſſiſe of Novel difſeifin, and theres 
foze no pzotection ſhall be allowed, oz cfſoine de ſervitio Regis ſhall be caſt in 
any of them, | ; 


C In placito Quare impedit fi ad primum diem ad quem ſummo- 


nitus fuerit non venerit, &c. ] At the Common Law in a Quare im- 
pedit, the P2oceſs was ſummons, attachment, and diftreſs infinite, which was 
miſchievous in reſpect of the laps, now it is p2ovided that if he appear not at 
the grand-diſireſs, Judgment ſhall be given foz the Plaintiff, and a TWric to 
the Biſhop awarded, 5 


C Summonitus fuerit, '] Put the caſe, that upon the. ſummons, the 
Defendant is reto2ned nihil, and at the attachment and diſtreſs, nihil alſo, this 
caſe is out of the.Letter of the Statute, fo the Defendant was never ſtm# 
moned, but it is ſaid, * That when there be two miſchiefs at the Common 
Law, and the leſſer is pzovided fo2 by expzeſs wozds, the greater ſhall be -in- 
cluded within the ſame remedy 3 This caſe when nihil is returned, is the grea- 
ter miſchief, fo2 he by his default hall loſe nothing, but in the caſe pzovidev, 
the Defendaut by his default ſhall loſe iſſues, and the Law intends that hg 
will rather aypearx then loſe iſſues. 

A Quare - impedit is bzought-againit two, upon the diſtreſs one doth .ap- 
pear, and the other makes default; in 7 E.3. ic was reſolved that the Plaintiff 
ſhould not pzeſently have a Writ to the Biſhop againf him that makes ag * 

03 
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— 


fo2 that it might be, that the other that appears ſhall have againff the Plain- 

tif a Writ to the Biſhop 3 and it was there ſaid, thai ic was not reaſonable, 

that upon one o2iginal the Plaintif ſhould have one Uiric to che Biſhop fo 

hiin, and another againlt him; but this notwithtanding the Plainttif by this 

Ac ought to Have againlt him that makes defaulc a Writ to the Wiſhop 3 and 14H 7.19. b, 

it is not againſt reaſon, if the other Defendant can var che Pleintif, toz him ©: We 5 
co Fave a Writ to the Biſhop againſt the Plaincif by che Common Law, aud p3.3.2%<* 


OO : Evelque 21. 
fo be the later Boks, aud common experience at this day, 8 8.4.2, ro H.5.4 


C Tuancattachietur ad alium diem, quo die fi non veneritnec efſo- Vide hic c.2.& 13 


, wa : pebd-p® 4 Glanv. l1b,. x, c.1 
nium miſerit. ] Effonjum, o2 Exonium ts derived of the French verb Efſo- 11,6c. Brad 15. 


nier, 02 Exonier, which fignifiech to excuſe, ſo as an Efſgine in legal! under- fol.3344335, &c, 
ſtanding is aw-ercuſe of a default by reaſon of ſome impediment, oz diſturbance, Þ'it: 44 hk 
and is as well fo the Plaintif as the Defenvant, and is all one with chat which 63 050 
the Civilians call Excuſfatio. * Df Eſſoins,: there have been (as we read in our Mirror c. 2, $5 20. 
XFoks) five kinds, viz. 1, De ſervitio Regis, 2. In terram ſantam. 3. Ultra De Eſſoines, & 
mare. 4. De malo Le&i, in our old Boks called Effonium de refiantiſa, 5. Et $P: 5: 5 I 


de malo venicndi, and this laſt is the common Eflvine, which is intended in g7Jnc% 120 


: ſoine 107. 
this Act, 10H.4.6. 8 H,3. 


An a Quare impedit, o2 Darrein preſentment, an Cſſoine de ſervice le Roy, ad Efſoine 195. 
terram ſanQam, 02 ulta mare Tyeth not fo doubt of the laps, but a common Cſ- \ 2+ c2p-17- _ 
ſoine lycth,. and of Eſſoines the Mirror ſaid well, Abuſion eſt que faux cauſes Mirror ub! ſupra, 
de Effoines, ſont reſceivable de cy que droit ne allowe fauxime in nul caſe, & abuli- | : 
on eſt dallower Efloine in perſonel Action Fo2 the ſame Autho? treating De Ar- Mirror ubl ſupra. 
ticles per viels Roys ordein, ſaith, Ordein fueront Efloines in mixt Actions, & 
realls, & ne in perſonels; And A find not in Glanvill any Cſſoines, but iz real 
and mixt Aitions, but befoze the making of this Act, Cloines were allowed 
in perſonal Actions, : | 

Non jacet Efſonium, quia ſummonitio teſtificata non eſt, vel pars non attachia- ge 12 E.2. Stat, 


tur, co quod Vicecomes mandavit quod non eſt inventus. e Effonto calum- 


. , X OR . niando. 34 H.6.28 
C Per <jus defaltam ſcribatur Epiſcopo quod'reclamatio impedi- 2 H4-1.h 22 ub 


toris 1l]a vice conquerenti non obfiſtat.”] Upon theſe wozds of this Act 45. 33 a 
the Plaintif ſhall have a Writ tothe Biſhop without making of any title. OO Wee 

The-Scatute ſaith only, Scribatur Epiſcopo, aud yet the Plaintif ſhall have 2 8.4.1. 24 E. 3.35 
both a Writ tothe Biſhop, and'beſides a Writ to enquire of damages if the 38 E-3-12. 
3Þtſhop be out of the Realm, a'Writ to the Biſhop may be awarded to his Ui- —__ 
car general,'to2 he is in place of the Biſhop. 4 

If the Defendant appear at the grand diſtreſs, and take a day by prece par- 13 E. 3: bre al 
tium, and after make default, no Writ ſhall be awarded to the 15iſhop, foz this E"<!4ue 29 
cale in reſpec-of-his appearance is out of the Statute, but a new diſtreſs ſhall 
be awarded, SY $0571 

C Conquerenti. '] The King ſhall take the benefit of this Statute, 24 E. 3+ 

CE Eadem lex de attachiamentis, &c. }] This is the laſt clauſe of this 


Chapter, and'is tobe underſtwd accozding to the letter, and nedeth not any 


erpolitton, 


CAP. 


ELF__————— 


FE. 2 6 FMarkebridge. Cap. I 3 . 


CAP. XIIL 


Dier 5 El. 224, T ſciendum eſt [quod] poſtquam aliquis poſuerit ſe in inquiſitio- 

HR $4 E, nem aliquam, quz emerſerit, vel emergere poterit in hujuſmo- 
di brevibus, non habebit niſt unicum effontum, vel unicam defaltam, 
ita quod {1 ad diem fibi datum per effonium ſuum non venerit, aut 
.ſecundo die defaltam fecerit, tunc inquifitio 1lla per ejus defaltam 
capiatur, ſecundnm inquiſitionem 1llam ad judicium procedatur. Si 
vero inquiſitio illa capta fuerit in comitatu coram Vicecom' vel Co- 
ronatore, ad Juſticiarios Domini Regis ad certum diem eſt remittend”. 
Et fi pars rea non. venerit ad diem 1illum, tunc propter defaltam ipſius 
aſtignetur & alius dies, ſecundum difcretionem Juſticiariorum, & 
mandetur Vicecomiti, quod ad diem illum faciat eum venire ad au- 
diendum judicium ( {1 velit ) ſecundum inquiſitionem illam. Ad 
quem diem {1 non venerit, propter defaltam fuam procedatur ad ju- 
dictum. Eodem modo fiat, fi non veniat ad diem fibi datum per eflo- 
nium ſuum. | 


2 Ri2 Eſſo, 159, , Ie miſchtek befoze this Dtatute was foz the great delay that might come to 
the plaintif in any perſonal action, 


C 1Inquiſitionem aliquam. ] That is, when iſſue is joyned, and the de- 
fendant ponit ſe ſuper patriam, & predi&? querens ſimiliter, | 


This Dtatute erxtendeth not to a demurrer in Law, 


21E.4.74.79 Jn an action of debt un cuſtome de London, fuit alledge & denie per le pl: 
This iſſue ſhall not be.tried by Jnqueft, but by the certificate of the Mayo? by 
the mouth of the Recozder, Proces ifſuiſt al Maior a certifier a quel jour le def. 
pria deſtre efloine, and was elloined by the opinion of the whole Court, fox this 
trial-was not per patriam, | 

19 E.3.effoine 21 | Niſi unicum eflonium. 7] Vere efſonium is taken foz a common eſ- 

19 H.6.g1, ſoine, and extendeth not co the eſfoine de ſervitio Regis, &c. 

25 E.3.8. This is to be underſtod where an eſſoine doth lie, foy this Ac reſtraineth 
delaies, and giveth not any, where none was -befoze. And therefoze after iſ- 
ſue in a Scire tac', the defendant ſhall not be eſſoined, becauſe no effoine Iyeth 
in that caſe, 6 ſic de fimilibus, 

2 Ec4.19. ut if there be divers tenants in a przcipe, 92 divers defendants in a perſo- 
nal action, albeit in Law they be but one tenant, oz one defendant, yet each 
of them ſhall have one eſſoine 3 and ſo hath this Act been expounded, 


20 E.3. Eſſo. 3oÞo ( Vel unicam defaltam, &c. *] Upon conſideration of theſe wozvs, and 
22 E347. of theſe wozds ſubſequent, tunc inquiſitio illa per defaltam capiatur, two con- 
2 R.2. eſſoine 159 clyſtons are collected. 1. That this Ac extendeth to the defendanc, and not 
oo ,>, tothe plaintif, becauſe the defendant maketh defaulc, and on the plaintifs 
x5 Eliz, 324: * ſive it is called a Non-ſutt 2 alſo the enqueſt is awarded by the default of the 
defendant. And laſtly, the miſchief was foz the delay of the plaintif by the 
defendant, and therefoze the delay which the plaintif maketch himſelf is out of 

the miſchief, and remains at the Common Law. ' 
e 


_— - 
—— 
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perſo- 74H. 6. 19. / 
5 H.5. I2,1.3« 
Dicr. ub1 ſup, 


Cap.14. eMarlebridge. 


The ſecond concluſion is, that this Act is to be underſtwd in an acion 
nal, foz that no enqueſt tn any action real can,be taken by default, 


C <1 vero inquiſttio capta fuerit in comitatu, 8&c. 7] The meaning 
of this clauſe is, that if after iſſue joyned in a baſe Court, the defendant hath 
had his efſoine, yet if the plea be removed befoze the Kings Juſtices, he ſhall 


have another eſſoine befoze the Juffices, fo the pwoceding in the baſe Court is 
not of reco2d above, | | 


CAP. XIV. 


E chartis vero exemptions, & libertatis, rte ponantur impe- w.2. cap.28. 
-trantes in aſſifis, juratis, . vel recognitionibns_aliquibus: Pro- 29 5: <3: 
viſum eſt, quod {1 ade neceffarium fit corum juratnientum, quod fine 
eis juſtitia exhiberi non poterit ( veluti in magnis aflifis, & in peram- 
bulationibus, 8 1n chartis vel ſcriptisconventionum, uti fuerunt teſtes 
Nnominat, aut in attinCtis, vel aliis confimiſibus ) jurar* cogantur, fal- _— 


va ſibt alias libertate, 8& exemptione ſua preditta. 


C Decchartis vero exemptionis 8 libertatis, &c.] Yereby it aps 54H.5. 25. pet - 
peareth that this Ad is in affirmance of the Common Law, fo2 every Charter Moy!e- 
of any Franchiſe oz liberty whatſoever, by reaſon whereof there ſhould be a ** 47+ 
failer of Juſtice, is vold and of none effec in Law, as in the caſe of conuſans, 
and this'caſe of exemption, | gs ok | 

Jn this Act there be four examples ſet down, viz. the grand Aſſiſe in the 39 E-3-15- 12E-4; 
CUrit of Right, in the Writ.of Rationabilibus diviſis, here called in perambu- 37: 35 8-6: 42+ 
ltionibus, in Deeds where witneſſes be named, and in Attaints, Broce exempt. 6. 


C Rationabilibus divifis. ] 


Magna aſſiſa inter Priorem de Tynenntwe petentem, & Simonen de Paſch. 18 E.r.rot. 


\ TY , L R - - 65, 1n Banc. Nor- 
Ruceſtre tenentem, de eo quod idem 8imon per mittet rationabiles divi- 3 1 anc 01 


fas fieri inter terras ipſins Prioris in Weiham, & terras ipſins Simo- nabilibus divitis 
nis in Ruceitre, ſicut eſſe debef &- ſolet. Et nnde idem Simon qui ,, 

; ' all uy ; » - *. Magna Afſiſa 
tenens et poſuit ſe in magnam affijam illam , &» petit recog fieri , ucrum ipſe majus 
utrum ipſe majus jus habet in quindecim acris terre, & quindecim acris v5, &c. 
more, cun pertin in Ruceſtre * per metas & diviſas ſubſcriptas, fil. * Per metas & dt. 
E7- | > Viſas, 
incipiendo apud altam viam que — ultra Swalnſpotleche , & 
fic defcendendo per Swalnſpotlecke verſus Anftrum uſq; Ryſdenburne, ubi 
Swalnſpotkeche &* Ryſdenburne conjungunt, &* ſic aſcendendo in Ryſs 
denburne verſus Boream nſque Aldewyhmmay, &- fic adbne per Ryſclen- V9 Mict. 3 Fat 
burne verſas Boream uſque le Redeford, ubi alta vis tranſit verſus 10- Sur? Inc Priorem 
ouns. Caftrum ſuper Tynan ſicnt illas tenet, An predidns Prior per metas Ag Bn 
diviſas fubſcriptas, vis, incipiendo apud Redeford, & fre per. altars viam paſch. 6 E.1. in 
verſus Occidentem uſque Munleſhened, & fic verſus Occidentert per al- Thc. 00s. $7 ot 
tam viant uſq; Swalnſpotleche, & ſic de Swalnſpotleche verſus Auſtrum _— 


rſque Ryſdenburne, &* fic de Ryſdenburne verſus Boream aſcendendo Corver perambu 
” fa; ” atlo, 


128 e&Marlebridge. Cap. 14. 
"_ que Redeford predif# ſicut illas exigit : ver recogn' in forma preditf 

Vide TY: 4 e 
' i live, 504-5 F4. Willielmum de Hanlton, Robertumi de Inſula, Nicholaum de Pun- 
chardon , Johannem de Oggeill, Fohannem de Eſlington Richardum 
de Horſele, Hugonem Gobion, Walterum de Egloytheneham, David de 
Conpland, Franconem Tyeys, Henricum de Dytheend, &- Robertum du 
Maner, &» modo veniunt predit Simon & Prior per Attorn' ſuos: 
Et predidi milites ſuper (acramentum ſunm dicunt, quod prediitns Si- 
mon majus jus habet in predidis tenementis per predias diviſas per 
uas illa tenet, quam predians Prior per diviſas per quas illa exigit. 
| 7 conſideratum eſt, quod predins Simon eat inde ſine die, &teneat 
predidum tenementum ſbi & heredibus fuis per pradiftFas diviſas, ſcil. 
incipiendo apud S LED ubi alta via extendit ſe ultra $walne- 
ſpotleche, &» ſic deſcendendo per Swalneſpotleche verſus Auſtrum uſque 
Ryſdenburne ubi $walneſpotleche & Ryſdenburne conjungunt, &+ ſic aſ- 
cendenao per Ryſdenburne verſus Boream uſque Aldewylumwey, &- ſic ad- 
huc per Ryſdenburne verſus Boream uſque le Redeford ubi alta via tran- 
fit verſus novum Caſtrum ſuper Tynam, quiete de predifo Priore &» ſuc- 
Finale, ceſſoribus ſuis, &* Eccleſia ſua de Tynemuwe imperpetuum, &* Prior in 

miſericordia, &c. 

Paſch. 18E.r.in Magna aſſiſa inter Priorem de Tynenmwe petentem, &+ Richardum Tur- 
_ ewe 72: þ Pit tenenten de eo, quod idem Richardus permittet rationabiles _ fie 
18 E.1, in Banc, @77 intter terras ipſius Prioris in Wylum, & terras ipſius Richardus in 
rot.76,Northumb. Fog htor, ſicut eſſe debent & ſolent, & unde idem Richardus, qui tenens 
eft poſuit ſe in magnam alſiſam illam, &- petit recogn” fieri, utrum ipſe ma- 


jus jus habet in medietate decem acrarum more, viginti acrarum terre, & 


- 


Veredi&um, 


Judicium, 


ſexaginta acrarum-boſci, cum pertin' in Hoghton, per metas &- 1:1 

ſubſcriptas, videl. incipiendo ex parte Boreali de le Thwertonerdike, 

ſic verſus Boream uſque ad curſum aque que currit inter le Strother de 

 Hoghton, & le Strother de Ruceſtre, & PS curſus illins aque ſe ex- 

tendit verſus Occidentem uſque _ . be deſcendendo verſus Au- 
0 e 


Strum uſque le Holleford, &- ſic del Holleford deſcendendo verſus Auſtrum 
uſque Ryſdenburne, uſque ad terram arabilem de Wylum, &» ſic per foſ- 
ſatum ejuſdem terre uſque lel Longhing quod venit de boſco de Wylum, & 
ſrc deſcendendo verſus Auſtrum ſicut S Jepetiwey ſe extendit inter boſcunt 
de Hoghton, & boſcume de Wylum, &* uſque Wylum _ & ſic per 
foſſatum quod ſe extendit verſus Orientem inter vi wow alugh &+ bo- 
ſcum de Hoghton uſq; AlberySrother in parte Occidental, &+ ſic per par- 
tem Occidentalem de Alberyſtrother verſus Auſtrum uſque les Pullys per 
partem Occidentalem, &* ſic de les Pullys verſus Occidentem per quod- 
dam foſſatum uſque quoddam Run quod ſe extendit nſque aquam de Tyne 
fahva communia pature eidem Priori & ſucceſſoribus ſuis in predifa 
aora de Hoghton uſque le Thwertonerdike per partem Occidentalem, & 

Fc per partem Occidentalews de le Br-hill, & de Hyndeſchawe, &- ſic ver- 
ſus Auſtrum deſcendendo per le Greneleghe, &+ ſic uſque Sygpethway ſicut 
ea tenet, an predidus Prior per metas & diviſas ſubſcript as, videlicet in- 
cipiendo in parte Boreali in Wylummore deſcendendo verſus Auſtrum per 
le Thwertonerdike uſque Thornrawe, &+ ſic de Thornrawe uſque Martinpol 
verſus Auſtrur, &* ſic de Mortinpol nſque Aldehewey © ſic deſcendenda 


per 
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per le Haldeheyway verſus Auſtrum ultra Raventsburne, & fo de Rave- 
nesburne verſus Auſtrum & iterum ultra Ravenesburne, & fic de Rave- 
nesburne verſus Auſtrum uſq; Standandeſtan, & fic de Standaideſtan wer- 
ſus auſtrum uſqz le Fiſherewey uſq; aquam de Tyre (ent illam exigit. Venit 
recogs' in forma prediga per VWillelmum de Hauleton Robertum de Tn 
fula, Nichol de Punchardon, Fokannem de Oggill, Fohannem de Eſling- 
ton, Robertums de Glantingdon, Richardum1 de'Horjlee, Hugorrem Gobyon, 
Walterum de Egleyntham, David de Conpeland, Francione Ty:is, &- Hen- 
ric' de Dycheend, Et modo veniunt pradig* Richardus, & Prior per At- Nerediumi, 
turnatos ſuos, & pred” Milites ſuper ſacramentum ſunm dicunt quod prad' 
Richardus majus jus habet tenendi medictat' predidforum ten' per eaſden 
metas & diviſas, per quas idem Richards ſuperins clam', quam predict us 
Prior, Ideo conſ1derat eſt quod pradicius Richardus eat inde ſine die, & 
teneat medietat' prediforum ten cum pertinen' per predidlas metas & Judicium finale; 
diviſas, per quas illan clam ſibi & hared' ſuis quiete de pred;Fo Priore 
&» ſucceſſoribxs ſuis, & Eccleſia ſua de Tynemuwe imperpetuum, Et Prior 
in miſericordia. Z 7 | 
Vide Mich, 18 E. 1, in Banco Rot,76, Northumb. a notable Recozd, - Foz this 
Wrtt De rationabilibus diviſis, and the Writ De perambulatione fac*, vide Regitt. 
157. b. Glanvill lib 9. cap. 14, Bracton lib.4. tol.207. a. 211. b. De perambulatione 
fac'. lib. 5. 372. a. & 444. De rationabilibus diviltts. Fleta lib, 4. cap. 15. Jib. 5. 
cap. 9. 39. 31 E.1, Droit 70. 5. E.3. fol.12. 28 E.3. fol. 43. 14 E.3. tit. Aid 23. 


29 E43:45--45 E:3-4+ 3 E:4.10. F.N.B. 128. m. &c. 133.d. &c, Vet. 73,74. Coke 
lib. intr. 565, 566. lib. intrat. Raſt. 541. 495. | 
FRem all theſe Recozds and Bwks, the learning of theſe two Writs ftand- 
ecfy thug? .. | 
xt. This Writ of Rationabilibus diviſis is a Writ of Right in his nature, 
Hhercein Battail, and the grand Aſſiſe liech, and judgement final ſhall be gi- 
ven 2: Jn this Writ the view and Uoucher isto-be granted, and eſplees are to 


be latd, and this Writ Ef breve adverſarium, 

2, The Writ De perambulatione facienda,« is no Writ of Right in his nature, 
aud is Breve amicabile, and had by conſent of-parties. ; 

3. The perambulation map be made as well by commiſſion to certain perſons 
as by Writ z but the pzoceding, De rationabilibus divilis, ts by Writ only, 

This ts: common to them both foz a diviſion to be made between ,ſeveral 

/6wns 02-Vamlets, Y ata 

5. If it be foz a diviſion between two Counties, foz the better directions of 
Sheriffs, Cozoners,, and other the Kings Dfficers, and Binilters, it muſt be 
done by the Og Commiſſion under the great Deal, but the diviſion hereby 
made ſhall not eſtop oz conclude the parties intereſled in the land, 

} Upon the verdict in any of the four examples befoze mentioned, no Writ of 
attaint doth lie. then followeth theſe wozws, Et in aliis catibus conſimilibus : 
Theſe by the Letcer of this Statute, mult be ſuch, as thereupon no attain doth 
lie 3, as tn the Partigione fac*, and other inqueſts of office, as hath been ſaid : 
Int alk Charters tending to the failer of Juſtice, are void by the Common 
Law, without any aidof this Ac : As if there be not ſufficienc Yundzeders, 
beſides thoſe that have Charters of exempcion, foz trial of an iſſue in an Action, - 
wherein an attaint doth lie, there Charters ſhall be diſallowed, becaute tine cis 
juftitla exhiberi non potelt, and ſo in all other like caſes : 90 if the King granc 
an exemption to all the Freeholders in one County, and to all the Citizens in 
a City, this void, 40 


C 1n Chartis, &c. ubi teſtes fuerint nominati. ] Pereby it apyear- 
eth, that by the Common Law, the Os * named in the Deed ould joyn 
| with 


% 
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with the Enqueſt, oz elſe the Charter of Cremption De athifis juratis & recog. 
x Part of the In- nitionibus aliquibus, ſhould not have fred them, Vide the firſt part of the Infii- 
ſtitures, SeA.1- tutes, and ſe befoze Cap.s. "i 


C In attinQis. ] YVereby appeareth that the Writ of Attaint, which by 
our old Foks and ancient Reco2ds ts called Breve de convictione, was given by 
the Common Law, and the fozm of the Writ is ſet down in our anctent Au- 
tho2s at the ſuit of the party grieved ; and it appeareth by the Regifter that no 
Writ of Attaint reciteth any Statute, and the Judgment in the Writ of At- 
taint is fearful and penal, and given by no Dtatute, and thts is pzoved by this 
Act, which nameth Attaints, and is befoze any Ac of Parliament in pzint 
made concerning Attaints, 

And it ſeemeth by our old Faoks and ancient Recozds, that by the Common 
Law, it lap as well in plea real as perſonal, Vide Regiſt. 122. Mirror cap. 3. 
De Attaints. & cap.2, & 4. De Loters. Glanv.1.2.c.19. BraQon 1.4. fol.289. Fleta 
1.5 c.21.34. Britton c. 97. f01.237. 6 H. 3. tit. Attaint 72. & 73. 15 H. 3. ib. 74. 
Temps E.1. ibid. 70. 12 F.1. ib.71. 30 Aﬀ.24. 28 E.3.91. 44 E.3.2. b. Temps 
R.2. Conuſans 88. 3 H.4.15. Forteſcue c.26, F. N, B. 107. k. W.1. cap. 38.47. 
1 £.3.cap.6.5 E.3. cap.6,7. 28 E.3. cap 8. 34 E.3. cap.7. 23 B.8.cap.z. See the , 
firſt part of the Inltitates. Sedt.514. Verb. en Attaint. 

Lut ſome ſap the Writ could not be obtained without difficulty (becauſe he 
had other remedy to try it in an Acton of higher nature ) and therefoze the 
Dtatutes were made, Dx the Stat, of W.1.c.38. and the expoſition thereupon, 
and a judgment given Mich. 5'E.1. Df an Attaint hear what the Mirror ſaith, 
En temps le Roy Henry le primer eftoit ordein & communement affentu que Jurors 
in Enqueſts, &c. in Attaints, & tiels autres ne prendront rien de loiers, &c. © the 
other ancient Authozs and boks above cited; by them it appeareth how neceſſary 

the reading of Ancient Authozs and Reco2ds be foz the knowledge of the Com- 
mon Law, and how the Statutes-concerning Attaints are but in affirmance of 
See W.r. cap. 38. the Common Law, foz the Plaintif may have upon them the penal and ſevere 
40 All. 23. . Judgment &iven by the Common Law. Vide 40. Aﬀ.23. 
E.N.B. 16s, 165. .- Jf a man have a Charter of exemption, and ſheweth it to the Sheriff, yet 
A et D.39 E.3.15 notwithſfanding he may retourn-him, foz the Sheriff is not to judge of his 
40 £.3-30- 18 H8+ Charter, no2 to allow, o diſallow thereof; but if he will have the effect of his 
5 Charter, he muſt ſue ont a Writ of allowance of his Charter, and deliver the 
Writ to the Sheriff, and ſhew'his Charter to him; and then if the Sheriff re 
tourn him, he may have his Action upon his caſe againſt the Sheriff, and ſo 
mult our old and other Boks be 1ntended, yo | 
13 8. 5. After the Sheriff hath retourned him, if a full Jury do appear, then he may 
ſew fozth his Charter, and if the Plaintiff confeſs ic, he ſhall be diſcharged, 
but if the Plaintiff ſaith that he is not the ſame perſon, it ſhall be p2eſentlp 
tried, and ſo in the like caſe 3 but he cannot plead his Charter fo. his diſcharge 


befoze a full Jury do appear, foz if any anſwer be made chereunto the Jury 
mult try it. | 


ſo £® cxempri- Ducb general Charters of exemption in Afſifis, Juratis, & Recognitionibus, 
on 4. 42 Al. 25. AS int this Act are mentioned, ſhall not be allowed where the King is either ſole 
25 H.6, exemption party, 02 where the ſuit is Tam pro Domino Rege quam pro ſcipſo, without theſe , 
5 92 the like wozds, Licet tangat nos. " 


18 E. 3.20. 38.6 (| Salva ſemper alias libertate & exemptione prxdi&. ] And fo ic 


14- 36 H.6.32 1s in caſe of conuſance, and of a P2otection, the party may waive the bencfit of 


it in one Action, and yet take the advantage of it in another.: And ſo if a Non 


omittas be awarded within a franchiſe that Hath retourn of Writs, yet he ſhall 
in other ſuits enjoy it. 


% 
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Ulli de cxtero liceat ex.quacunque cauſa diſtriciones facere ex- Fleta lib. 2, c.4t. 
| tra feodum fuum, nec in via regia, aut in communi ſtrata nifi W-1: c-16. Artic. 


Domino Reg! & miniſtris ſuis ſpectalem authoritatem ad hoc haben- Po big Cart, 
tibus. | ca.I2. 51 H3. 
$ Diſt. de Scaccar. 

The miſchief befoze this Statute was, that whereas the King by his pzero- 13 E.4.6, 

ative might diſtrein fo2 his rent in any other lands of his Tenant, being in 

his own actual poſſeſſion, though they were out of his fx, and ſeigniozp, di- 

vers Lozds tok upon them alſo to diffreiu out of their fe, which was w2ong; 

aud opp2eſſion: And whereas all the Kings @ubjects ought to have fre paſſage 

in via regia, & communi ſtrata, as well to Fairs and PBarkets, as abouc their 

other aftairs, the Lozds uſed to diſtrein in the hinh-ways, both which milchiefs 

this Otatute doth remedy, | 


C Non liceat. '] This is divided into thi bzanches : The fir bzanch 
ts, Non liceat ex quacunque cauſa diftriftiones facere extra tcodum. 

7. This is to be underſtod of diſtreſſes, by reaſon of a ſeignjozy, and not foz 34 E-7- Avowry 
diſtreſſes fox rent charges, #c. 02 by reaſon of a Let. _ -g Ee 3o26s 

2. This b2anch is but in affirmance of the Common Law, fo2 regularly no * '**7 
Subject can diſkrein out of his fee and ſeigniozy, and therefoze if the Lo2d do 
diſtrein out of his fee, the Tenant may either have an Action of Treſpaſs at the 
Common Law, o2 an Action upon this Þtatute, but_.in ſome ſpecial caſe the ,  , 
Lo2d by che Common Law may diſftrein out of his fee and ſeigniozy, as if the ,, x. 20,2. 
L.o2d come to diſfrein, and the Tenant, oz any other ſeeing the Lo2d come to 6 R.2. Reſcous.1x 
diſtrein them, d2ive them to a place out of the fie of the Lozd, yet in this caſe 33%. 5.51. 
the Lozd may diſtrein them out of his fe, becauſe the Lo2d had a view of them : FOO : £.4+-35+ 
within his vwn fee, by reaſon whereof the Lo2d ſhall be adjudged in a kind of ba 6s 
poſſeſſion of them 3 but if the beaſts go out of the Tenancy of themſelves 
without enchaſement befoze che Lo2d can diſtrein them, there the Lozd can- 
not diſfrein them, thongh he had the view of them within His fe, and 
ſeignio2y. ' 

- The ſecond bzanch is, 

CE Nec in via regia, aut in communi ſtrata. ] #4 what ſhall be ſaid Firſt parr of the 
regia via, and what communis ſtrata, tn the firſt part of the Inſticutes , Inftirures, Se&.6g. 
Sec." 69. F.N.B. 173,174» 

This Law had the foundation of the ancient Law of England befoze the Inter leges Edw. 
Conqueft, Alia, s. immunitas, quam habent quatuor chemini, ( i. vix Regiz ) Wat- R815, Lamb. fol. 
lingſtreet, Foſſe, Hilkenildftreer, & Erminſtreet, quorum duo in longitudinem, alii zay. -Fletm Bd.2. 


duo in latitudinem deſcendunt, | Lag 
Jn this bzanch, non liceat ſhall be taken not ſimpliciter, to make it utterly un- Regiſt, fol. 97. 


lawful, as to'take advantage thereof in bar to an Avowzp, but ſecundum quid, 1g E. 2. bre. 842. 
that is to this purpoſe, that if the Lozd diſfrein in the high ſtreet, oz in the 21 £-3.11- 30 E-3 
Common way, the Tenant may have an Action againff the Lozd upon this 22.4! E: oe M 
Ptatute : and the reaſon hereof is, that whenſoever any thing is p2ohivited by $3,335%,." 
A Dtatute, the party grieved ſhall have his Action upon the Stat nte, and the 35 £.5; c.g. 
oftender {hall be fo his contempt fined and imp2iſoned; and ſo it is declared by 19 8.6.4. 35 8.5.5 
Act of Parliament, as hath been often obſerved. Now if the Tenant ſhould ? ng thy 
plead it in bar of the Avowzy, the King ſhould loſe his fine; foz in that nature 2473: 2200? 
of ſuit he cannot be fined, and therefoze the Tenant is to take his remedy by 1; R.2. Avor. $7 


Action upon the Dtatute, wherein the King ſhall have his fine, 4c. 
oo Os Þ Di- 
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C Diſtrifiones facere. *] A Periot Cuftom- the Lozd may ſeile in the 
bigh-way, foz that is no diſtreſs but a ſeiſure, but he cannot diſtrein fo2 a Ye- 
riot lervice there, | J 
Af the Lo2d cowe to diſtrein, and ſe the beaſfs within his fe, and befoze he 
can diſtrein them, the Tenant enchaſe them into the high-way , the Lozp 
may , as hath been ſaid, diffkrein them there, fo2 the cauſe above ex- 
19E. 3.1, The Wric upon this Statute ſhall be contra pacem , and not Vi 6 
armls. 


The third b2anch 


44 AN.32.5E.35 (QC Nifi Domino Regi & miniſtris ſuis, &c. ] Bere is an exception of 

13 E.4-6. the Kings p2zerogative ( which by this Act appears to be ancient ) as well to 
dilkrein foz his rent, oz fervice out of his fee, and ſeigniozy, as in the highs 
way, 02 common fret. Wut where it ts ſaid that the King may diſtrein out of 
his fee, that is, in the other lands of his Tenant; it muſt be underſtod in ſuch 
other lands as his Tenant hath in his own actual poſſeſſion, and manured with 
his own beaſts, and not in the poſſeſſion of his leſſee foy life, years, oz at will, 
toz their beaſts are not ſubject to ſuch diſtreſs. 

Artic. ſuper Carr, There was a Statute made in a Parliament holden at Weſtminſter in 51 H.3. 

Cap. 12. the year next befoze this Parliament holden -at Marlebridge, concerning di- 
ſtreſſes, conſiſting on two bzanches, 

» I, Que nul home de Religion ne auter ſoit diſireine per ſes beaſts, queux gai- 
nont ſon terre, ne per ſes barbits pur la det le Roy, ne pur la det de auter home, 
ne pur auter encheſon per les Bailiftes le Roy, ne per autres, tanque come ils trove 
auters chateux ſufficient dont ilz poient lever le det, ou que (uffiſt fa demaund, 
( forſpris emparkement des beaſts queux homes trove feafants damage folonque le 
Ley, uſage, & le manner de la terre, ) 

Artic. ſuper Cart, 2+ Et que diſtreſſes ſotent reaſonable a la mountaince de la det, ou de lade- 
C. 12:27. 1, Afſ.52, maunde ſolong; bone value, & per eſtimation ne pas outragious des vicines & nemi 
28 Aſl. p. 50. per eltrangers. Df both theſe ſhall be ſpoken together, becauſe divers of the au- 
« ke, 4 Sag thozities extend to both, : 
Lib.11. fol.4q. * Beaſts queux gainont ſon terre & ſes berbits. - | 
Godfreyes caſe. This Law had his foundation of the ancient Law befoze the Conqueſt, 
Flores Hiſtor, Po- Dunvallo Mulmutius p2ohibited that the beaſts of the plough ſhould be diftreined, 
- wy Ys tc. and gave p2iviledges to Temples and Ploughs : And Ockam that wzote 
Reps. Lucubre befoze this Dtatute of the Kings Debts, ſaith, Bobus tamen arantibus, per quos 
ag: icultura ſolet exerceri, quantum poterint parcant, ne ipſa deficiente debito am- 
plius in futurum egere cogatur, quod fi nec fic quidem ſumma que requiritur exur- 
git, nec arantibus parcendum eſt. 
- -aR-1.4. fol. 211 Bracton treateth of both theſe bzanches notably, and he divideth animalia in- 
Fleta,11.2. cap.42- £0 laborioſa & otiola, and ſaith, Fit diftrictio injurioſa ordine non obſervat', fi fiat 
diſirictio per oves, & ſunt quz ad minus damnum diſtringantur animalia otioſa 3 
Item ordine non obſervat {1 fiat diſtrictio per boves, ut culturam auferant vel im- 
pediant, cum ſuit aliz res & animalia otiofa que ſufficiant ad diſtricionem 3 Item 
hi ſublit cauſa & obſervetur ordo, adhuc poteſt efſe injurioſa, fi fuerit nimia, & di- 
{iritio modum excedat in qualibet ſpecie. 
 Lib.2, cap. 422 _ AndFleta ſaith, Quod pro communi utilitate Communitatis Regni inhibitum 
| tuer? ne quis diſtringeret alium per oves ſuas vel per averia ſua carucarum, quamdiu 
alia ſufficiens diltrictio inveniri poſſi. | 
Diſtrictiones fint rationabiles & non nimis graves. ©& befozge Chap- 
fer 4. | ; | 
Brit, fol, 35, & Aud Britton ſaith, Ou fi aſcun Viſcount eit pur malice fait prendre plus des 
133+ b, avers pur notre det, ou pur autre, que a la vailance de le det, ou fil cit priſt beafis 
des carues, ou motons, ou berbis, ou veſle], ou mounture, ou robes, ou deins __ 
| a 
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Ja ou auter diftres poet trover ſufficientment & hors de meaſon. And tn another 
place he ſaith, Si aſcun diſtreine auter per que gainage eſt diſturbe, &c. 29 aſl, pl. 49. 

And this agreth with the Civil Law, Executio heri nor-potelt in boves, ara- Lege Executores 
tra, aliave inſtrumenta ruſticorum quatenus alia bona habent. & AuteD. 

The Statute of W. 2. which givech the Elcgit, doth abſolutely except the w. 2. cap. 18. 
beafts of the plough in theſe wozds, Exceptis bobus 8 atfris carucz. © Flera, 1.2. C.5 5. 

This Statute doth not extend only to diſtfreſles between Lo2d and tenant, Regiſt.g9. temps 
but alſo to all other diſfkreſſes whatſoever, as well at the Kings ſuit, as at the E- 1- avowry 230. 
ſuit of the Subject, ſo there be other govs ſufficient 3 alſo to all manner of ex- [452 2 fur 
£cutions, as well at the ſuit of the King, as of the ſubject, with the like caution Pa 3 a 


, , 29 Ee. 16, 17, 
as is afozeſatd. P. 17 H.f, Rotyg2s 


And an action upon this Statute doth lie, as well after deliverance,as befoze, in com. baneo, 
fo2 the cauſe of the diſfreining may be lawful, and yet- notwithſtanding if he by” 06% 
take the beaſts of the plough where he might find others, the diſtreſs is wzong- * © 737 
ful. And albeit the tenant after ſuch a diſtres taken pay the rent, and thereby 
affirm the cauſe of diſfres lawful, notwithſtanding this doth not purge the of- 
fence againff this Dtatute, 

And the ®tatute is to be.conſfrued, that at the time of the diſtres, #c. there 29E. 3.17. 
_ be other cattel ſufficient, and it is not material what was befoze oz 4 4 7: 8. b. 
after, | | 
The Writ upon this Statute alſo ſhall be Contra pacem, & non vi &armis." x9 E.3.x, 
Now where the Statute ſpeaks of the beaſts of the plough, and not cf the 
- plough it ſelf : by the Common Law always uſed the plough oz anything be- 

longing to it was not diſtreinable, ſo long as any other diſtres might be 

taken. . 

This Dtatute of 51 H. 3. being of recozd and in pzint, J thought to touch See Arr. ſuper 
ſpecially ſo much thereof as concern diſtrefſes, whereof our Statute of Marle- cart cap. 12, 
bridge hath treated both in the fourth, and this fifceenth Chapter. 

And it appeareth by the Mirror, that many other beaſts and living things, Mirr. c.2. 5. 16. 
; and other gods were not viftreinable by the Common Law, if there were other Vee de Name, 
gods ſufficient. As foz mozt gods, a covenable diſtres is not of armoz, oz veſ- A 
fel, oz apparel, oz jewels, ſo long as there are other ſufticient oz covenable 3 


. _n of ſhxp, ſaddle hozſe, beaſts of the plough, poultry, fiſh, oz ſalvagne, 
ut ſupra, 


CAP. XVI 


S) heres aliquis poſt mortem anteceſſoris ſui infra #tatem extiterit, 
& Dominus ſuus cuſtodiam terrarum, & tenementorum ſuorum 
habuerit, fi Dominus ille difto heredi, cum ad legitimam ztatem per- 
venerit, terram ſuam ſine placito reddere noluerit, hxres ille terram 
ſuam per aſſiſam mortis anteceſloris/ recuperabit, una cum dampnis 
ſuis, quz ſuſtinuerit propter detentionen\ illam a tempore quo fuit 
legitimz xtatis, Et 1 heres aliquis tempore mortis antecefloris fu1 
lenz #tatis fuerit;  & ille hzres apparens, & pro hzrede cognitus &: 
inventus fit in hzreditate illa; capitalis Dominus eum non cjiciat, nec 
aliquid f1bi capiat, vel amoveat; ſed tamen inde ſimplicem ſeifinam 
habeat pro recognitione Domini ſui ut pro Domino cognoſcatur. Et 
fi capitalis Dominus hujuſmod! what 119 extra ſeiſinam malitioſe 
teneat, propter quod breve mortis anteceſloris, vel conſanguinitatis + 
| | operteat 


OMiarlebridge.  Capa6. 


oporteat ipſum impetrare, tunc dampna ſua recuperet ficut in affifa 
novz difleiſinz. De heredibus autem, qui de Domino Rege tenent 
in capite, fi obſervandum eſt, ut Dominus Rex primam inde habeat 
ſeifinam, ſicut prius inde habere conſuevit. Nec heres nec aliquis 
alius in hzreditatem illam ſe intrudat, priuſquam illam de manibug 
Domini Regis recipiat , prout hujuſmodi hereditas de manibys 
ipſius & anteceſſorum ſuorum recipi conſueverit temporibus elapfis. 
Et hoc intelligatur de terris & feodis, quz ratione ſervitii militaris, 
vel ſerjantiz, ſive juris patronatus in manibus Domini Regis efſe con- 
ſueverunt. Vide Prerogativa cap. 3. Et Glanvil, lib.7. cap.g. fol.g. 
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C $1 hxres aliquis poſt mortem anteceſſoris, &c. ] This Ac is but a 

declaration of the Cominon Law, foz in this caſe when a gardein in chivalrp 
Abridg. aN,120,b. Þ0ldeth over, he is an abatoz, which is manifeſtly p2oved bythis Ac, whereby 
FN.B. 196. f. it is declared that the Aſſife de mord" doth lie againſt him, Alſo it is ſo reſol- 
Glanvil. 1.7-c-9- ved in our boks, wherein this diverſity ts to be obſerved, that where a man 
Brad. 1.4. —_— cometh to a particular eſtate by the act of the party, there if he hold over, he 
- gi is atenant at ſufferance 3 but where he cometh to the particular eſtate by ag 
io E.4.9,10. per tt Law, as the gardein in our caſe doth, there he is no tenant at ſufferance, 
Curiam. but an abatoz, Vide 1. part of the-Inſtit. Sect, 461. 
$E.3.63.10 3 And yet foz the benefit of the Heir to ſome purpoſe, the poſſeſſion of the 
ys : p 2 . - Hh gardein is the actual ſeiſin of the heir, foz if the gardein be ouſted, and he dil- 
12 "4 21. leiſed, he ſhall have an Aſſiſe, as it is holden in 2 E.4.5. b. | 
13 E. 3. tic, Aſſiſe * If a woman bzing'a Writ of Dower againſt a gardein, and recover with- 
92. 28 all. p. 11. Dutt title, the Heir ſhall have an Aſliſe of Mord" at his full age at the Common 
34alP10- 32-3 Law, notwithſtanding the poſſeſſion of the gardein, 
18 £.4-25, Temps 


H.8. Br, tit. ten” (| Et ſi heres aliquis tempore mortis anteceſloris plenz ztatis fu- 


a volunt. 15- erit, ] This is the ſecond clauſe of this Chapter, andis alſo a reherſal of the 
> 46 E-340-20% Common Law. 


Britton 


Glanvil C Simplicem ſeifinam habeat pro recognitione Domini ſui, ut pro 
Bratton Cw 
Fleta 


ul Domino cognoſcatur.)] This isunderſtwd of the payment of relief, where- 
"pr® by he putteth the Lozd in ſeiſin, and doth acknowledge him fo2 his Lo2d, ſo as 
of ancient cime, and in ancient boks, relief is called ſimplex ſciſina, | 


C Et 1 capitalis Dominus hujuſmodi hzredis.] This is the third 
clauſe, and is evident, 


C De hxrcditatibus autem quz de Domino Rege tenentur in cap. 
&c. | This is the fourth clauſe of this Chapter, and is aiſo- a rehearſal of 
the Common Law, in which clauſe are theſe wozds, Sicut prius inde habere 


conſuevit, and theſe wo2ds, prout hujuſmodi hereditas de manibus ipſius & ante« 
ceſſorum ſuorum recipi conlueverit. 


C Ut Dominus Rex primam inde habeat ſeiſinam, ſicut prius ha- 
bere conſuevit. } Note, in the fozmer clauſe concerning the ceyure of ſub- 
jects, the Lozds ſhould have ſimplicem ſeilinam, i. relevium : But in this 
clauſe where the tenure is of the King in capite, and his tenant dierh 
his heir of full age, he ſaith not that be hall have ſimplicem ſeiſmam, but 


primam I ſcilinam, whereof you may read at large in Stamford Pre- 
TOS, 11, b, | 


C Priuſ- 
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© Priuſquam illam de manibus Domint Regis recipiat. ] That 
is, befo2e he ſueth his livery out of the Kings hands, albert he be of full age 


at the death of his anceſtoz, whereof pou thay read at large in Stamford, ubi 
ſupra. 


C Et hoc intelligatur de terris & feodis quz ratione ſerviti mili-' Prerog. Regis, c. 3 
taris; &c. | i. Servitii militaris in capite, ſerjantie. 1. magne ſerjantie, ſive 
juris patronatus. i, fundationis Epiſcopatuum, Monaſteriorum, &c., 


[ . 


CAP. XVII. 


Roviſum eſt inſuper, quod (i terra quz tenetur in Socagio, fit in 

cuſtodia-parent' hzred', eo quod heres infra ztatem extiterit, 
cuſtod' 1l]t vaſtum facere non poſſunt, nec venditionem nec aliquam 
deſtructionem de hxreditate illa, fed ſalvo eam cuſtodiant ad opus 
digi hzredis, ita quod cum ad legitimam ztatem pervenerit, (1bi re- 
ſpondeant de exit' diftz hezreditatis, per legalem computationem, fal- 
vis ipſis cuſtodibus rationabilibus miſts ſuis. Nec etiam poſlunt dicti 
cuſtodes maritagium di&ti hxredis dare .vel vendere, nift ad commo- 
dum did hzredis: ſed parentes difti hzredis propinquiores, qui hu- 
juſmod1 cuſtodiam habuerint, a toto tempore 1llo a quo brevia 
non conceduntur implacitandi, hujuſmodi cuſtodias habeant ad com- 
modum hzredum, ut przdicum eſt, fine vaſto, vel exilio, vel deſtru- 
Gone facienda, gi, | 


C Vaſtum facere non poſſunt, ] The heir within age ſhall have an 2. 2. waſt. r. 
action of Waſt againft the gardein in ſocage, but he ſhall not be puniſhed fog 15 E-3. Waſt. 100 


28 H.6. Waſt 9. 
. waſte made by ſtrangers, F. N. B. $9. g- 


. - ; o o ny Vid M = Ch. « 
C Cum ad legitimam #tatem pervenerit, fibi reſpondeat. 7 ' This & 6louc.'s. 5. * 


ſecond clauſe is a declaration of the Common Law : The lawful age of the Sce the x. Part of 
heir of atenant in ſocage is the ace of 14 years, and at that age he ſhall have *Þ< Inſt. $. 124. | 
an action of Account againſt his gardein ; all which you may read at large in 


the firſt-part of the Inſtitutes, Se&. 104. D& allo there the ſeveral ages of men 
and. women. . | 


C Nec etiam poſſunt diCti cuſtodes maritagium didi hzredis dare. 


&c. ] This is the third clauſe of this Ac in affirmance alſo of the Common 
Law. Vide the firſt parc of the Inſtitutes foy this clauſe, Sed. 124. 


CAP, 


Glanv. [.9.c. 10. 
Flera [.1, cap-43+ 


Britton, fol. 4, 


Vide hic, c. 24+ 
Brit, fol.4. 
Glanv. 1.9. c.11. 
10E.3. fol.g. 

2 H.4-24. 8 H.4-16 
11H48. 


Marlebridge. Ca z8. 


CAP. XVIIL 


Ullus Eſcaetor, vel Inquiſitor, aut Juſticiar' ad aflifas aliquas 

ſpecialiter capiendas aflignatus, vel ad querelas aliquas audien- 

dum & terminandum, de cxtero habeant poteſtatem aliquam amerci- 

andi pro defalta communis ſummonitionis, nift capitales Juſticiari, 
vel Juſtic' itinerantes in itineribus ſuis. 


C Inquiſitor. ] Enquiroz, that is to ſay,' Sheriff, Cozoner ſuper viſum 
corporis, 92 the like, that have power to enquire in certain caſes, 

The miſchief befoze this Dtatute was, that the Eſcheato2, Sheriff, Cozoner, 
ſpecial Juſtices of Aſſiſe, and Juftices of Oier and Terminer, in ſpecial caſes 
( whom Brition calls ſimple Enquirozs ) would upon the common ſummons 
amerce ſuch as made default, Now this Statute takes away their power to 
amerce, Nullus, &c. habcant poteſtatem amerciandi pro defalta, 

Xut this extendeth not to Sheriffs in their Tourns, no2 to Stewards in 
Leets, notwithftanding that they be Anquirozs, foz that thep deal with common 
nuſances, oz matters concerning the publick, and not in p2ivate cauſes, any 
therefo2e are not reſtrained by this Statute. 


C Nili capitales Juſticiarn, vel Juſticiarii itinerantes. ] That is, 
Juſtices of general Afliſes, whoſe authozity increaſing by divers Acts of Pars 
liament, and coming twice every year where the Juſtices in Cir came but from 
ſeven years to ſeven years, the authozity of Juftices in Cir by little any lit- 
tle vaniſhed. Fen 5 

 Soas if any amerciament is to be made fo2 default upon common ſummons, 
upon due certificate made thereof to the Juſtices of Alliſe ( here called Capicales 
Juſticiarii, in reſpect that ſpecial Juſtices of Aſſife were named befoze ) they 
may amerce upon ſuch defaults, but the Cſcheatoz dealing virtute officii, did af- 


. ter this Dtatute certifie the defaults into the Exchequer, and chere was the 


Britt. fol.x, cap. 4+ 
 Hleralf.y. cap.43. 


amerciament impoſed, which is wo2thy of obſervation. 

And this expoſition agreth with Britton, who wzote ſon after this Statute, 
( & contemporanea expolitio eſt fortiflima in lege) and ſaith, Et ceux que avoient 
eſtre ſummons, & ne viendront a cels- enquelts des coroniers, volons q ils ſoient in 
noltre mercie, a la yenue de nous Juſtices as primiers affiſes en cel Countie, fi tielz 
defaults trovant entres en rol de Coroner. Iflint que nous Coroners, ne nous Eſ- 
cheafors, ne fimples Enquirors, ne cient poer de nulluy amercier per nul defaute, 


CAP. 


Cap.19. | | SMarkebridge. _ : 237 


CAP. XIX. 
E Efloniis autem proviſum eſt, quod in Comitatu, Hundred, tier tiÞ.5; ca.ts* 


aut in curia Baronis, vel aliis curiis, nullus habeat neceſle ju- 
rare pro eflonio ſuo Warrantizando. Vide Glano.lib.x. cap.12. fol.g, 


3Þy the oder of the Common Law, foz that Eſſoines which were firlt inſti- 
tuted upon jult and neceſſary cauſe, ſhould not be uſed upon feigned cauſes foz 
delay, he that caſf the eſoine ought £o be ſwozn, that the cauſe thereof was juſf | 
and crue, andthis held in all the five Eſſoines befoze mentioned Cap. 12. and Vide hic. .ca.2r. 
this appeareth in Glanvil, Eſſoniator probabit quodlibet cflonium jure jurando abr x mar . 
propria & unica manu, &c. Jut yet at the Common Law an oath was not al- 1... ..." ol 
waps required in that caſe z Non autem omnes eſfoniatores ad diem recipiend' FJetali.s: cap.10. 
afidabunt, ſed illi tantum qui ſunt Baronibus inferiores, Barones vero & Baronifſz Britton fol-282, 
& corum ſuperiores, ſicut Comites, & eorum Artomnat non affidabunt, ſed plegios ©P-122- 
mvenient, &c. Ratio vero hujus diverlitatis talis cfle poteſt, quod ita nobiles & dig- gee the third part 
ne perſons in Warrantizatione effonii non per {ec jurabunt, ſed per procuratores, of the Inſtitates, 
ſcilicet plegios ſuos, &&c. And herewith agreth other ancient Authozs, Cap.Perjury. 


C De efſloniis. ] This Act ſpeaketh generally of effoines, and pet it is 12 4-74: 
particularly to bg underſtod of one of the five eſſoines, and chat is, of the com- . bay - Ing 
mon eſſoine De malo veniendi; fo as in the efſoine De ſervice le Roy, and the cp.s, 
reſt, he that caſt the eſſoine muſt ſtill be ſwo2n3 and this Law hath ben thus 
tnterpzeted fo2 two reaſons, 1. Fo? that in the eſſoine De ſervice le Roy, and the 
reft, the delay is great, viz. a pear and a dap, fc. and therefo:e thoſe eſſoines 
ougyt to be moze pzeciſely pzoved. 2. Ad ca que frequentius accidunt jura adap- 
tantur: Jn thoſe days thoſe other eſſoines were very rare, and therefoze the 
Judges of the Law, tchac ever hated delays, interp2eted this Act to extend to 
common eſloines only, that had the leaſt delay in it, 

\ 

C Vel in aliis curiis. ] Theſe general wozds are interp2eted to extend 12 Hf: 4-24. per 
to the Kings Courts of NM at Weltrminlte, aud other Courts of Recoad, al- Ie hae 
though the Act beginneth with inferiour Courts, as it is manifeſt by common | 
experience 3 And the cauſe is, fo2 that otherwiſe theſe general wozds ſhould be Lib. 2. fol.46. Le- 
void, foz it cannot accozding to the general rule extend to inferiour Courts 3 _ _ 
foz none be moze inferiour 02 lower chen theſe, that be particularly named, 72. "7 


. CaP.28, W.te C42, 
and {o note a jult exception out of the general rule, 15,26. MOR 


C Warrantizando..) Eſt autem Warrantizare, jurare quod ita deten- Bra&.1.4.fo.352: 
tus fuit zgritudine in veniendo verſus curiam quod venire non potuit. This 12 H4-15,24- 


wo Ly Tath of Him that caſt the eſſoine at the Commoxi Law befo2ec 


DE os 


Dier 9 Eliz.263. 


Britton fol.$9. 


Regiſt.fol.r 5. 


Marlebridpe. | Cap. 20. 


CAP. XX. 


Ullus de cxtero ( excepto Domino Rege ) teneat placitum in 
| curia ſua de falſo judicio fatto in Curia tenentium ſuorum 5; 
quia hujuſmodi placita ſpecialiter ſpectant ad Coronam & dignita- 


tem Domini Regis, 


J1befoze the making of this Statute, if a falſe Judgment had been given in a 
Court Baron, this ſhould have been red2eſled in the Court Baron of the Lozd 
nert above him, and ſo upwards of the Lozds Paramount, which both was an 
occaſion of long delays, and the King had alſo many times p2ejudice thereby, 
foz that thoſe baſe Courts could aſſeſs no fine o2 amerciament to the King; which 
is ſo to be underſtod, that if the next immediate Meſne had no Court Baron, 
the falſe Judgment could not be red2eſſed in the Court of the Lo2d next above, 
fo2 default of pzivity, but then the falſe Judgment was to be red2eſled in thg 
Court of Common Pleas, oz befoze the Juſtices in Eyre : Yereby ſhall ap- 
pear, how neceſſary it is to know what the Common Law was befoze the ma- 
king of any, and eſpecially of this Statute, fo2 without that this A could 
not be underſtod, 

This Act conſifteth on two bzanches, the firſt is negative, the other affirs 


' mative. | 


1. That none from hencefozth (except the King) ſhall hold plea in his Court 
of falſe Judgment in the Court of his Tenants, * | 
Pereby is implied that by the Common Law, the falſe Judgment in a Coutt 


* Baron was to be redzefled in the Cotirts of the Lozds above, 


2, The affirmative is. becauſe ſuch pleas (of falſe Judgment) ſpecially be- 
long to the Crown and Dignity of our Lozd the King 3 this is a reaſon of the | 
taking away of the Juriſdiction of the ſupertour Lozds : And the effect of the 
reaſon ts this, that in ſuch pzocedings, many times fines and amerciaments 


tothe King were to be impoſed, which did belong to the Kings Crown and Dig- 


nity, that is, to the Kings Courts of Recozd, and not to inferiour Courts of 
Lo2ds, that were not of Recozd : And beſides, if the Judgmetit were reverſed 
in the Lozds Court, the ſuito2s that gave the falſe Judgment were to be amer- 
cied to the King, which the inferiour Court could not do, 

And foz that at the Common Law, fo2 default of Courts of ſuperiour Lozds, 
the falſe Judgment was to be redzeſſed in the Court of Common Pleas, there- 
foze though the wozds be excepto Domino Rege, and hujuſmodi placita ſpeant 


ad Coronam & Dignitatem Domini Regis, which might give a countenance to the 


Kings Court, Coram Rege, yet this Statute taketh away no Juriſdiction from 
the Court of Common Pleas, that it had befo2e this Statute, And this doth 
Britton, who w2ote ſon after this Statute, grounding himſelf upon this Act, 
notably expzeſs in theſe wo2ds : 

Et fi faux Judgment, ou faux Ptoces ſoit trove in le Record, & la parol 
ſoit in Counte, de ceo ne voilons nous my que le viſc* ne les ſuiters cient co- 
nuſans : mes plein ſoy, que greve ſc ſentira, & face vener le Proces & le Record 
devant nous Juſtices in Banke, & -illonques ſoit redrefle le erxor {i poient iffint 
trove, 

Aud the Rule in the Regiſter is, | 

Si faux Judgment ſoit done en County, Court Baron, ou auter Court nient en- 
franchiſe, (1.nient de Record) que ont conuſans de plea, celuy contre que Judge-" 
ment eſt done poet aver brict de recorder la parole devant Juſtices in Banke on 

in 


Cap.21. eMarlebridoe. '""""YVP _ 


in Eire. Et ceſt rule extend auxi bien in autre bre, come in bre de droit, & la ou 
la parole eſt per brief, ou ſans brit. 

And now the Juſtices in Cyre being ( as hath ben ſaiv .) won out, gegin, ubi capre, 
the oziginal Writ of falſe Judgment is retoznable Coram Juſticiariis no- 


Dl apud Weltm': which are the Juſtices of the Court of Common 
eas, 


CAP. XXL 


Roviſum eſt etiam, quod f1 averia alicujus capiantur, & injuſte | 
detineantur, Vicecomes poſt querimoniam inde fibi factam, ea ©lanv.11.2-c.12., 


—_ . ES > ao , . Is. Mirror C.2, 
fine impedimento vel contradictione ejus qui difta averia ceperit, $16. Fleta lib.2. 


deliberare poſlit, fi extra libertates- capta fuerint., Et fi infra 11- wo gt E.3.11,b. 
bertates capta fuerint hujuſmodi averia, & ballivi libertatis ea de- OT: 


liberare noluerint, tunc Vicecom' pro defe&u ipſorum ballivorum ea 
faciat deliberar1. 


The milchiefs befoze this Statute were firſt whert a mais beaſts oz other 
cds were diſtreined and impounded, the owner of the gods had no remedy but ,; x, 6. tic. re- 
- a Writ of Replevin, by which delay the beaſts oz other gods were long de- torn. del viſc.17. 
tained from the owner to his great loſs any damage; Dier Mich. 7 & &- 
Secondly, when che beaſts oz other gods were viſtreinev and impounded £1:-245: 
within any liberty that had retozn of Writs, the Sheriff was dziven co make | __ 
a Warrant to the Baplie of the Liberty to make deliverance, and that wought 1.2; 6, 
<——_ delay, foz at the Common Law he could not enter int liberty in that 
c A 7 
A third miſchief was when the diftreſs was taken out of che liberty and 


impounded within : Now this Dtatute doth apply cures to all theſe thx 
milchieks, | 


C Poſt querimoniam inde fibi fa&', &c. }] That is; the Sheriff Mir p 
uyon a pleint, made unto him without Writ, may either by paroll, 02 by gx.4 44 oh 
Pecept,command his 1Baylie to deliver them;that is, co make Replevin of them, 48. 14 4.7.9. 
and by theſe wozds poſt querimoniam fibi fa”, the Dheriff may take a pleint 16 H7.16. 21 H.7, 
out of the * County Court, and make Replevin pzeſently ( which he ought to - nes 2 we 
enter in the County Court) fo2 it ſhould be inconvenient, and againſt the ſcope j;ninfres. ſeR, 
of this Statute, that the owner fo2 whoſe benefit the Statute was made; ſhould 219. & 237. 
tarry = his bealfs till the next County Court, which is holden from month * 21 E.4.56. 
to month, | X | 

And in a Replevin by pleint, the Sheriff may hold plea in his Cotinty Corftt 
although the value be of 201. oz above, by fozce of this Stattite, but in other 
Actions he (all hold plea under 40 s. 

_ The uſage of the County of Northampton is, that in the abſence of the 
Sheriffs Waylie the Frankpledge may make deliverance ; Note this, 30 E.3-23- 

If J.S. be Sheriff, and che diſtreſs was taken by him, the Writ oz pleint _ | 
ſhall be in common fozm, naming the Sheriff by his chziſten name and ſir- 881.515. 
name, que ]. S. cepit, and not que tu ipfe cepiſti, and the Sheriff in that caſe 
ought to make deliverance; 
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FMarlebridee. Cap. 2 F 


W.1. Cap.17, 
F.N.B.68.f. 


Flerali.2.c.29, of 
fi ballivus, - 
Regiſt.82, 
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liverance 15, 


34 H.6.48. 


F.N.B.73.b. Reg, 
Orig. 12 H.7.8,9. 


See W.2.Cap.2. 
F,N.B "7 4a- 


Bra&on lib. 3. 
fol. I F 5:Þs 


Regiſt.82,83. 79, 
80, F,N B, 73s 


CEt fi1nfra libertates, &c. ballivi libertatis ea deliberare noluerint.} 
Pereby it appeareth, that when the diſtreſs is taken and impounded within a 
Liberty that hath retozn of Writs; whether the matter be befoze the Sheriff 
by Writ o2 by pleint, the Sheriff. ought to make a Warrant to the Japliff 
of the liberty to make deliverance 3 whereunto if he make no anſwer, oz re- 
tozn that he will make no deliverance, oz the like, the Sheriff map by fozce of 
this Dtatute, and the Dtacute of W.1. enter into che liberty, aud make delive- 
rance 3 and herewith agreeth Fleta, | 

Et fi ballivus alicujus habentis libertatem retorn” brevium poſtque Vicecom? ſibi 
prxcept Reg), vel aliud mandatum ex officio ſuo dependens averia ut przdiQum eſt, 
detenta non deliberet, Vicecom?® extunc habet ingreſſum, & faciat quod ſuum eſt, 
&c. Et codem modo hat deliberatio licet fine brevi ſuſcepta ſecuritate de profe- 
quendo, &c. | 

And if the diſfreſs be taken without the franchiſe, and tmpounded within, 
the Sheriff may upon pleint made,p2eſently enter and make deliverance (with - 
out any p2ecept to the Baylie of the Liberty) foz the Statute p2ovideth that he 
ſhall replevp, Si extra libertates capta fuer”, & f1 infra libertates capta fuerint hujuf- 
modi averia, &c. ©d gs there is no pzecept to be directed to the Faylie of the 
Ltberty, but where the diſtreſs was taken within the Liberty 3 and where the 
diſtreſs was taken out of the Liberty, there by the expzeſs wozds of the Sta- 
tute, the Sheriff may entex and make deliverance p2eſently, : 


C Sine impedimento, &c. ] A man by Dwd makes a leaſe foz years, 
reſerving a rent with a clauſe of viſtreſs, and to detain the diſtreſs againſt 
Cages and pledges until gree be made, yet the Dheriff,o2 Baylie of the Liberty, 
as the cale requires, ought to make deliverance of ſuch a diſtreſs, 

Note the oztginal Writ of Repleg' is in nature of a Juſticies, and is not 
reto2nable 3 and in a Juſticies no conuſance can be demanded, becauſe none can 
demand conuſance, but he that hath a Court of Recozd, and of a plea in a Court 
of Recozd but the County Court, though the plea be holden therefn by a Ju- 
ſticies the Kings Writ, yet it ts no Court of Recozd, fo2 of a Judxment there- 
in there lieth a-Writ of falſe Judgment, and not a Writ of Erroz 2 Alſo 
if the Sheriff ſhould grant the conuſance, he could not award a reſum- 
n_ and the Loz2d of the Franchiſe can demand no counſance in a Re- 
plevin, 

And yet divers Lo2zds of Yundzeds, and Court Warons have power to hold 
plea, De vetito namio, in olÞ Fwoks called De vee : fo the better underftanding 
of this Act, and of divers ancient Acts of Parliament, Eoks, and Recozds, it 
is god to know what the genuine ſenſe of vetitum namium 1s, wherein manp 
have erred, Namium fignifieth a taking; oz diſtreſs,. and vetitun1 is fozbidden, 
and p2operly it ſignificth when the \Eaylie of the Lozd diftreineth beaſts oz 
Lods, and the Lo2d fozbidveth his 1Baylie to deliver them when the Sheriff 
comes to replevp them, and to that end to dzive them to places unknown, oz to 
take ſuch a courſe as they ſhould not be replevied: WLut tit is alfo called a di- 
ſtreſs, that tis, fozbidden vetitum namium, when without any wozds thep are 
eloigned, o2 ſo handled by a fozbidven courſe, as they cannot be replevied, foz 
then they are fo2bidden in Law to be replevied, 

Now by this it appeareth how they err that take it, that beaſts o2 gods 
taken in Withernam ſhould be beaſts oz nwvs taken in vetito namio, fo2 veti- 
tum namium, 02 vetitum namii ts unlawful, foz whether the viſtrels were 
lawfully taken oz no, yet the fozbidding of them againſt gages and pledges to 
be replevied,out of queſtion is unlawful, But the beaſts in Withernam are laws 
fully taken by authozity of Law, in lieu of thoſe that were diftreined and foz- 
bidden co be replevied, and the Writ oz pzecepr of Withernam recitech, Quod 
poliquam predict? B. averia predict” A, cepit, & in Comit tuo ca fugavit, &c, per 
quod ca cidem A, replegiari non potuiſti, nos malitiz ipſtns B, obviare asf in 

ac 


Cap.2 I. IM, arlebridge: 41 


hac parte tibi przcipimus quod averia przdia? B, in baliva tua cap? in Withernam, 
& ea detineas donec ecidem A. averia ſua predi&* ſecundum legem 6 conſuctudi- 
nem Regni noftri replegiar* poſſis, &c. ©0 as the taking in With:rn2im is a laws 
ful taking by authozity of Law, and therefoze cannot be termed a taking fo2s 
bidden, foz that it is expzeſly commanded to be done, and this agr&th vith our 
old Boks, Yereof Bracton faith, Si autem averia capiantur pcr ſervientem Do- BraR, 1.3. 188: 
mini ( ſine judicio curiz) 6 poſtea petita fucrint ab ipſo Domino cuny przſens fu- 155-Þ 157.4. 
erit, & ipſe ea vctuerit per vadium & plegium, uterque tencbitur, ut videtur, unus 5 Withernam 
de captione, & alter de vetito namio 3 & licet Dominus ipſe advocaverit capti- 

onem fervientis, ſervientem non liberat ſed onerat ſcipſum, 8& uterque tenetur de 

facto ſervientis, ſerviens quia cepit, & Dominus dupliciter, quia advocat fauim 

ſervientis, & quia vetat : Item ſunt qui dicunt, quod non tenctur quis reſpondere de 

vetito, antequam convincatur captio injuſta, ad quod dico, quamyvis captio julta, 

vel mjuſta, tamen vetitum ſemper erit injuſtum, | ; 

And in W.2, Placita de vetito namio, ts intended a power to hold plea of ta- V- 2: cap.2, 
king of diffrefſes, and fozbidding of them to be replevied, as clearly appeareth 
by the wozds of that Act, and cannot be intended of Pleas of Withernam, 

De vee ſont 2. manners, lun quant un vee vive naam, &c, contre gages, 6 Mirror c.z. $ 16: 
pledges ſuffiſant, lauter quant lun ne ſuffer my ſoy elire diſtrein a droit, & lun & De vee de Baatne 
lauter ſont perſonel treſpaſles contre la peace. 

Vee ts an old French wozd, and is as much to ſap, as vetitus, o2 foybidden, 

Naam neſt autre choſe que reaſonable diſirefle ; Jt commeth of the Daron wozd 
nemmem, 02 nammem, to take hold on, oz diſfkrein, whereof comes namium, 1, 
captio, and fo vetitum namium ſiggntfieth in Law a viſtreſs, o2 taking fozbidden 
to be replevied. 

Now ſ&@ing Withernam hath ben mentioned, you ſhall fmd that the trite n 

ſenſe of the wozd is a p2of of the afozeſaid matter, *02 it is compounded of 
two old Daron wozds, viz. Weder, which common ſpeech hath turned to Oder, 
02 other 3 and Naam, that ſignifieth, as hath been ſaid, a caption, dz taking, and 
therefoze is as much as a taking, oz a repziſal of other gods in lien of them 
that were fozmerly taken and eloigned o2 withholden, and this is Capere in 
Withernan', whereof the Regiſter ſpeaketh and well expoundeth, which now 
you ſe clearly ts juſt and lawful, 

And therefoze one ſpeaking of Withernam, and condemning the afozeſaid er- Lambard verbs 
r02 ſaith, Verum maximam mihi-admirationem movet introduc nominis depra- Withernam, 
vatio, quz Withernam vetitum (cum potius iteratum ſonat) namium dicit. 

And albeit the diſtreſs were lawful, yet by matter, Ex poſt facto, it map be F. N. B. 89. u. 
called Vetitum namium, a w2ongful taking : foy when ( fo2 example ) he that _ Ly w | 
diltreineth them eloigneth them, ſo as they cannot be replevied, the owner *"*** 1! upra- 
ſhall have an Action of Treſpaſs, Quare vi & armis averia iptius A. cepit & caad 
loca ignota fugavit ita quod averia illa eidem A. ſecundum legem & conſuetudinem 
Regni noſiri replegiand inveniri non poterit : whereby it appeareth; that by the 
m_ ſubſequent, the firſt diſtreſs is in this ſenſe, andto this effect, termed un- 

awtul, 


CAP. 


FMartebridee. | | Cap.23. 


15 Ro2+ cap. 2, 
16 R, 2, Cap«2+ 


Rot. clauf. 18 H.3. 
m.10, 10 Haye- 
ring. 


CAP. XXIL 


Ullus de cztero poffit diſtringere libere tenentes ſuos ad reſpon- 

VN dendum de libero tenemento ſuo, nec de aliquibus ad liberum 

tenementum ſuum ſpectantibus, nec jurare faciat libere tenentes ſuos 

contra voluntatem ſuam, quia hoc nullus facere potelt ſine przcepto 
Domin Regis. 


This Act is confirmed and enlarged by the Statitte of 15 and 16R. 2. 
JBefoze this Statute, Lozds would diffrain their free tenants to come and 
ſew the Deeds, ſpectally the oziginal Deed, whereby they might know by 
what rent and ſervices the tenancy was holden of them, and obliquelp many 
times peruſing the Deeds, ( which are the ſecrets and ſinews of a mans land ) 
bzought in queſtion the ticle-of the free-hold it ſelf, Another miſchief was, 


- that the Lozvs of Court Earons, Yundzeds, xc. where the ſuitozs were Judges, 


Regiſt, 171» 


27 all. p. 6.20, 
39 E:3.20. 12 His 
8.b, F,N.B. 750. 


M.14 E.1. rot.19. 
Lincoln. 


* That is this 
Statute. 


A freeholder re- 
fuſe to preſent 
for the Lord, 


would conffrain them to ſwear between party and party, both which miſchiefs 
are taken away by two ſeveral bzanches of this Ac, 


C Ad liberum tenementum ſuum ſpectantibus. ] 4By theſe wozbs are 
intenved the Charters 02 tenure of their Lands, foz they do pzoperly belong to 
the freehold; and if the freeholder be diſtrained contrary to the purview of this 
Dtatute, he ſhall have a Writ of Pzohibition grounded upon this Ac, Cum 
de communi confilio Regni noſiri Anglie ſtatutum fit, quod nullus diſtringere poſ- 
{it libere tenentes ſuos ad reſpondendum de libero tenemento ſuo, nec de aliqui- 
bus ad liberum tenementum ſuum ſpeRantibus, &c. Tibi przcipimus quod non 
diſtringas ad reſpondendum, &c. 

And it appeareth by the Regiſter, that this Act doth bind the King, foz there 
ts a Writ directed to the Kings WBailiffs of his Pannoz of N. the wozds 
whereof be, Vobis pracipimus, quod non diftringatis A. ad reſpondendum coram 
vobis in curia nolira predict” de libero tenem? ſuo, nec de aliquibus ad liberum tc- 
nementum ſuum {pectantibus. And if the Kings Bailiff doth not obey this 
Writ, the tenant ſhall have an attachment againſt him, which alſo appears in 
the Regitier, 


C Nec jurare facit libere tenentes 7] This is to be underſtod between 
party and party : but to enquire fo2 the Lo2d of all the articles belonging to 


the Court Baron 02 Yundzed, they may be ſwozn, and ſo are the bwks to 


be underſtod. Yereof you map read a notable Recozd in 14 E. 1, in Ban- 
CO, GC. 


Gilbertus de Pincebek &* Richardus filius Guilielmi de Spalding im- 
placitaver Priorem de Spalding pro eo quod cum (int liberi homines, Qs 
terras &* tenementa ſua tenent libere, ipſe Prior | diſtringit eos ad corpo- 
rale ſacramentumt preſiand' ſibi ſine precepto Regis, contra legem &9+ con- 
ſuet' Regni Regis, & contra * prohibitionem, &c. Prior dicit quod habet 
libertatem > regalitatem, quod ſs quis captus fuerit cum latrocinio, quod 
ipſe per Balivos ſuos in Curia ſua inde habet cogn', Et quod ſuper capti- 
onem furis cum mannopere dictum fuit didis Gilberto &* Richardo, quod 
ad rei veritatemt inde inquirend' preStarent ſacramentum, qui illud facere 
recuſarunt, unde dic" quod per conſiderationem curie prad' fuerunt ipſi di- 
ferii propter contemptum predic Judic., Et quia in caſu bejujwes 
iber 


% / 


Cap.179. A Markbridge. 142 
liber homo in curia Domini ſui corporale debet ſacramentum preſtare, 

per conſuetudinen ejuſdem curig ad hoc eleFs fuerit, &* idem Gilbertys The cuſtom of 
&* Richardus non poſſunt dedicere, quin per conſuetud” ejuſdem curie ad TION 
bujuſmodi corporale ſacramentum ele&i fuerunt.Confiderat' eſt, quod Prior 

ſine die, & hab' return averiorum, & ipſi Guilielmi &+ Richards in mi- 


ſericordia, 


But int the Leet 02 Tourn, the ſuicozs may be compelled to be ſwozn as well 29 £2.55, 
fo2 the King, as between party and party; foz they are not libere tenentes, as. 15, EB. 
this Statute ſpeaketh, in reſpec of tenure, but do their ſuit in reſpect of re- 
fiance 3 Alſo the Leets and Tourns are the Courts of the King and of Recozd ; 
and = Court Baron and Yundzed Court of other Lozds are not Courts of 
Reco2 | | | 

The rule of Law is, that whenſoever any man hath any thing of common 124.7. 8, 9. 
right and by courſe of Law, the ſame may well be enlarged by cuſfom and p2e- 
ſcription 3 as the Lo2d of a Panoz that hath a Court Earon, of common right 
and by courſe of Law all pleas therein are determinable by wager of Law, | 
and yet by p2eſcription the Lozd may pzeſcribe to determine them by Jury, Regiſt 171. b, 
= this bzanch doth bind the King in his Court Baron, Pundzed oz Cottnty 

ourt. 

Df both theſe articles Bracton ſaith thus, Non poteſt aliquis Baro, Vicecomes, Bra. li.z, fol. 105 
vel alius de liberis tenementis cognoſcere, nec tenens tenetur reſpondere fine prz- 
cepto vel warranto Domini Regis, nec etiam poſſunt aliquem ad ſacrgmentum 
ſine warranto compellere. Fe 

In a Writ of Right patent directed to the Lo2d of the Wanoz, plea ſhall be Glany. 1.12.4.2,3, 
holden of freehold, and the Court in that caſe may give an oath, foz there is &<:3ratt.l-5.4.328 
the Kings Writ of Przcipe quod reddat, which is przceptum Domini Regis, - way 1 "I 
Df this you ſhall read plentifully in our old Boks, and it pzoperly belongeth recia.w, 1 


4 , . 4 giit.fo, 1:F.N.B; 
to another Treatiſe, And note theſe wozds in our Act, Sine przcepto Domini (0.1, 


Regis, do refer to both clauſes, 


 Y 


C AP. XXIIL 


JRoviſum eſt etiam, quod fi balivi, qui compoturni ſuum Domi- 

nis ſuis reddere tenentur, ſe ſubtraxerint, & terras vel tenemen- 

ta non habuerint, per quz diſtringi poſſunt, tunc per eorum corpora 

attachientur, ita quod vicecomes in cujus baliva inveniantur, eos ve- 
nire faciat ad compotum ſuum reddend”. 


The miſchief before this Statute was, as it appeareth by the letter thereof, 
that the laſt P2oceſs in an Action'of Accompt was Diſlres infinite, and the ac- 
comptants ſeking ſubterfuges did withdzaw themſelves and become vagrant, 
flying to ſecret places, ſometimes in fozrein Counties, and had no lands oz 
tenements whereby they might be diſtrained, ſo as the Lozds were in a man- 
ner remedilels. | 


This Ac doth give to the Lozd a Writ of Account, founded upon this Sta- 32%: heb 5p 
tute, which of the Wozds of the Writ is called a Monſiravit de compoto, and Flera li.2. c.64: 
begginneth thus : Monſtravit nobis A. quod cum B. balivus ſuus, &c. Df which Brit. fol.163. b. 
Writ you may read in the Regiſter, in Fleta, and other ancient Boks and Re- Mire-c-2- $17: de 


c02ds, and lieth in any Ccunty where the accountant may be found, | —_—_ & C5. 
| C Balivi 


Pe ee onto 
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Britton ubi ſup. 
17 E.2.Proc.203- 
18 E.2, avOW. 220. 
I7 E.g.59. 

' Regiſt. 137, 


W.2. CaP.It. 
Regiſt. 136, 
F.N.B.118, 


4 E.2, breve 791» 


PMarlebridge.  —  Cap.24: 


C Baliwi. |] This Statute extends not only to Bailiffs accowding to the 
letter, but to gardeins in ſocage, receivers, and other accountants *' But the - 
Dtatute of W.2. c,rr, extends only to Bailiffs and receivers, and not to a gar- 
dein in ſocage; foz a Capias Iyeth againſt him by this Statuce, but no Exigenc 
by the Statute of W. 2. | Vs 

And where ſome have ſuppoſed, that the Statute of W.2. which giveth Pzo- 
ceſs of Utlagary in an Action of Account, hath taken away either the effec oz 
the uſe of this Act, the contrary appeareth in that caſe, and in other caſes in. our 
2Foks, as hereaftev ſhall appear, 


C Et terras & tenementa non habuerint.] xf the accomptants have 
any lands oz tenements, whereby they might be diſtrained, though it be noc 
to the value of the account, yet it ſufficeth to exempt them out of this Statute, 
but thep mult have lands and tenements fo2 term of life at the leaſt, and ſo is 
this Act to be underſtod. | 

Foz p2of whereof; After this Statute, and after the ſaid Statute of W.2. c. 
IT. viz. itt 4 E.2. one bzought a Writ of Monſtravit de compoto upon this ®ta- 
tute, and counted that he was His receiver of Cl, #c. Jn which Action four 
points were reſolved. 1, That our Dtatute extendeth to a receiver as well as 
to a Bailiff, 2. That if the Accountant hath any lands oz tenements, though 


- they be not ſufficient to render the account, yet he is exempted out of the Dta- 


'6E, 2, breve 806, 
17 E.2. Proc.203» 
17 E.3. $9. 
F.N.B. 118. 


Flera, li. 2. cap.64 
Britton ubl ſup. 


F. N. B. 18, ; 
Regiſt. 136, 137. 


Regiſt, 137. 


Sce the Statute of 


Glouc' c, 8. 


tute. 3. By theſe vozvs | Lands and Tenements |] is intended an eſtate of 
freholv; and therefoze where it was there found that the accountant had a 
houſe of the yearly value of vi s. in the right of his wife, who had the inheri- 
tance thereof, but foz that it was the freehold of his wife, and not his freehold, 
it was adjudged no ſufficiency within the Dtatute, 4. Laſtly, it was reſolved, 
that if the husband had iſſue by his wife, ſo as he had a franktenement fo2 his 
life, he had been exempted out of the Dtatute, And the like caſe was in 6 E.2, 
in caſe of a receiver, and many other authozities and recozds there be to that 
effect, whereby it appeareth that both this Ac hath ill his effec, and that it 
was in uſe after the Dtatute of W. 2. c. 11. And herewith agreth Fleta, which 
wzote ſon after the Statute of W.2. and that Statute doth confirm this Ac, Ec 
ſi diffugerit, & gratis compotum reddere noluerit, ficut in aliis ſtatutis alibi con- 
tinetur : by which wozds this Statute is meant, | 

And god uſe may be made of this Writ of Monfiravit de compoto, if the 
plaintif can learn in what place oz County he lurketh, but he cannot have this 
Writ (ed per fidem, quam preſtare debet in Cancellaria, &c. 

ut if anp ſue out this Writ of Monſiravit de compoto, and attach the ac- 
countants body, where he hath lands and tenements, contrary to this Act, in 
deceptionem curie contra formam ſtatuti,&c. the party grieved ſhall have a Writ 
fo2 his relief, which\appeareth in the Regiſter. 


CAP. XXIY. 


Tem firmarii tempore firmarum ſuarunr vaſtum, venditionem, vel 
exilium non facient de domibus, boſcis, vel hominibus, nec de ali- 
quibus ad tenementa quz ad firmam habent ſpeftantibus, niſi ſpecialem 
inde habuerint conceſlionem, per ſcriptum conventionis mentionem fa» 


ciens quod hoc facere poſſunt. Quod i fecerint, & ſuper hoc convin- 


cantur, 


f 


, cantur, dampna ' plena reſtituant, ' & per miſericordiam -graviter j 
puntantur. | | | 


. The miſchief befoze this Statute-was; that againff Leſſes foz life 02 years, . | 
there lay no p2ohibition of Waite at the Common Law, becauſe chey;came in vp | 
the Act of the Leſſoz, and he might hayep2ovided upon the making of the leaſe, ] 
againſt Waſte to be done, and he that might and would not p2ovide fox him- | 
felf, the Common Law would not p2ovide fo2 : Dtherwile it is of .effates crea- 
ted by Law, as Tenant in Dower, and the Gardieu; tit ſing waſte and de- | 
firuction is hurtful to the Common-wealth, this A&- p2ovidech remevy foz | 
Waſte done by Leſſee foz life, o2 Leſſee foz years, and it is the firſt, Dtacuce | 
that gave remedy in thoſe caſes: fo2 the-rule of the Regiker is, that there are rezifi.o2, 

five manner of Writs of Waſtes, viz. two at the Common Law, as fo2 Waſte Bra&.li.4.fo.35 4, 
done by Tenant in Dower, oz by the Gardienz and tha by Sauce, oz ſpe- 355,357» | 
cial Law, as againſt Tenant foz life, Tenant foz years, and Teuanc by che þ 
courteſie, | 


|| Firmarin. | Foz the wo2d firma, whereof fhrmarius cometh, [& the firſt 
part of the Inſtitutes, ſe&.1. | 


Pere firmarii vo comp2ehend all ſuch as hold by leaſe for life, o2 lives, o2 fo 
pears, by d&ed 02 without deed; Large ſe habet hzc dictio tirmarius ad terminum 
vitz, & ad terminum annorum 3 and ſo much Fleca ſaith, de texrmino, 

Albeit the Regiſter ſaith, Sciend that per Statutum de Marlebride, cap, 23, —_— 
data fuit quzdam prohibitio vaſti verſus tenentem annorurs, which is true, though iba 
the @tatute doth extend to Farmers foz life alſo, but his Ac extendeth not co | 
Tenant by the courteſie, fo he is not a Farmer, but if a leaſe be made fo? life 1 
02 pears, he is a Farmer, though no rent be reſerved. | i 


Fleta lib. 5, ca.34+ 


C Vaſtum, venditionem, vel exilum. | &f theſe pott ſhall read in Firſt part of the 
the firlt part of the Inſtitutes. ut a reaſon is required, that ſeeing as well the Inſi.ſe&.57. 
effate of the Tenant by the courteſie,as the Tenanc in Dower are created by Act | 
in Law, wherefoze the p2ohibition of Waft did not lie as well againſt the Te- 
nant by the courteſie, as the Teant in Dower at the Common Lawz; and the 
reaſon ts this, fo2 that by having of iſſue the ſfate of Tenant by the courteſte is 
92iginally created, and pet after that he ſhall do homage alone in the life of his 
Wife, which pzoveth a larger effatez and ſing at the creation of his eſtate he | 
might vo Waſte, the Nobtcien of Waſte lap not againſt him after his Wives 1 
deceale, but in the caſe of Tenant in Dower, ſhe is puniſhable of Wafte at the 
firſt creation of her efſfate : the pzohibition of Waſte lap noc againſt Tenant 
in taile apres poſſib. (whoſe ſtate was created by Act in Law) becauſe the ozigi- 
nal eſtate was not puniſhable of Waſte. 


I We dels. O's hte 3. | 
hd b CEC ER Is: . 


C Non faciant.] ts vo oz make Waſte, it legal underſtanding in |; ... 
this place, includes as well permiſſive Waſte, which is Waſte by reaſon of ;2. 9 
omiſſion, oz not doing, as foz want of reparation, as Waſte by reaſon of com- 
miſlion, as to cut down timber tres, o2 pzoſtrate houſes, o2 the like; and che 
ſame wozd hath the Dtatute of Glouc.cap.5. Que aver tait Waſte, and yet is un- 
derſtov as well of paſſive as active Waſte, foz he that ſuffereth a houſe to de- 
cap, which he ought to repair, doth the Waſte : and cherefoze if a man maketh 
a leaſe fo2 years by Jndenture of a houſe and lands, upon condition, that if it 
happen the Leſſee to do any Waſte, that the Lefſoz ſhall re-enter, in this caſe 
if the Leſſee ſuffer the houſes to be waſted, the Leſſoz ſhall re-enter, ſo as this 
wo2d facere, hath not only this ſignification in a penal Statute, but in a con- 
dition alſo. | 

This Ac p2ohibiceth that Farmers ſhall not do Waſte, and yet if they | 
ſuffer a ſtranger to do Waſte, they ſhall be charged with it, foz ic is pzeſu- *7 47-372: 

U mew 


146 e&Marlebridpe. Cap. 24: 
med in Law, that the Farmer may withſtand it, Et qui non obſtat quod obſtare 
poteſt facere videtur. Decondly, the Law doth give to every man his p2oper 
Action, ſo as none of them be without due remedy : and therefo2e in this caſe 
the Leſſoz ſhall have his Action of Waſte againſt the Leſſ&, and the Leſſee his 

Firſt part Inſt, Action of Treſpaſs againſt him that did the Waſffe, and ſo the loſs, as reaſon 

[eA.67, requireth,:in the end ſhall ſie upon the wzong doer, and if the Leſſoz ſhould not 

| have his Action of Waſte, he ſhould be without remedy. ; 


C Nec de aliquibus ad tenementa quz habent, ad firmam ſpectanti- 


bus. '] There were befoze particularly named De domibus, boſcis, & ho- 
minibus 3' Theſe wozds do comp2zehend Lands and Meadows belonging to 
the Farm, | 

Alſo theſe general wozds have a further ſignification, and therefoze if chere 
had been a Farmer fo? life o2 years, of a Mannoz, anda Tenancy hadeſcheated, 
this Tenancy ſo eſcheated did belong to the Tenements that he held in farm, 
and therefoze this Act extended to it, and the Leſſo2 ſhall have generally a Wric, 
and ſuppoſe a leaſe made of the lands eſcheated by the Leſſoz, and maintain it 
by the ſpecial matter, =”. 


3 E.3. fol.34; C Niſi habeant ſpecialem conceſſionem. *] ' This grant ought to be 
24 E.3-37- + bp Deed, fo2 all Waſte tendeth to the viſinheritance of the Lefſoz, and there- 
| foze no man can claim to be diſpuniſhable of Wafte without Deed, 
aLib.rr.fo.82,83 «a Jn Lewis Bowles caſe you may read plentifully of this matter. This ſpe- 
= 4p. f0.53. cial grant is intended td be abſque impetitione Vaſti; without impeachment of 

, =_ = ek Waſte. Jmpeachment cometh of the French wozd cmpeſhement : © The ſages of 

Lewis Bowls caſe, $92 Law have uſed the wozd impetitio, derived of in and peto, and that Sine 

See the firſt parc iMpetitione Vaſti, 1s as much as to ſay, as without impeachment, that 1s, with- 

of the Inſt.ket, out any demand oz challenge foz doing of Waſte ; but if the clauſe be either 

354 _ _ Sine imdimento, 02 impeditione vaſti, tt. amounteth in Judgment of Law to as 

we! 7 mer © muchas Sine impetitione vaſti. | 

Adjudg.Tr.6 Jac, SM —_ , . : | 

in Com. Banco, C : Damna plena reſtituant 8& per miſericordiam graviter punian- 

ye og Co. tur. ] 4d And this mult be underffod in ſtich a pzohibition of Waſte upon this 
cFlerali.1.ca.11, Dtfatute, as lay againſt Tenant in Dower at the Common Law, and fingle da- 

d Regiſt.7 2. mages was given by this Dtatute againſt Leſſee fo2 life, and Leſſee foz years, 

The Statute of Glouc*. Cap. 5. gave treble damages, and the place waſted 
againſt Leſſee foz life, Leſſ& foz years, and Tenant by the courteſte, &c. 

W.2, Cap.14- But after this Dtatute, and the Statute of Glouc?. Conſuevit heri breve de 
prohibitione vaſti, per quod breve multi fuerunt in errore, credentes quod illi qui 
vaſtum fecerint non habuerunt necefle reſpondere niſi tantum de vaſto facto poſt 
prohibitionem eis diream 3 Dominus Rex ( ut hujuſmodi error de cztero tolla- 
tur) ſtatuit quod de vaſto quocunque, &c. non hat de cxtero breve de prohibitione 
ſed breve de ſummonitione, quod ille, de quo queritur, reſpondeat de vaſto facto 
quocunque tempore, &c. 

Whereupon the pzohtbition of Waſte was ab2ogated, and the Action of 

Regiſt.fol.72, Waſte framed upon the Act of Weltm. 2. as in the Regiſter appeareth, 


Cap.25. ——OMarkbridge. 145 


w 


CAP. XXV. 


Uſticiarii itinerantes de cxtero hon amercient villatas in itinere Mag. Chart. ca.34: 

ſuo, pro eo quod finguli xjj annorum, non venerint corar'Vice- Hieca 10. & 8, 
comitibus & Coronatoribus, ad inquifitiones de robertis; -incendiis 
domorum, vel aliis ad Coronam ſpeCtantibus faciend', Dum tamen 
de villatis 111is veniant ſufficientes, per quos inquiſitiones hujuſmodr 
plene fieri poſſunt, exceptis inquifitionibus de morte hominis faciend'. 
ubi omnes x1j annorum, venire debent, niſi rationabilem cauſam ha- 
beant abſentiz ſuz. | 


AXwo miſchiefs were befoze the making of this Dtatute, 


- Firft, that if the Sheriff did p2eſent befoze the Julkices in Epte, that thoſe 
of the age of twelve years came not to the Tourn, that the Townſhips where 
thep dwelt ſhould be amercied, fo2 chat every one above twelve years appeared 
not at their Tourns, where they ſhould be ſwozn, (as hath been ſaid) amongft 
other things, that they ſhould do no felony, no2 aſſent to any, and therefoze al- 
beit they could not be pzeſent ad inquiſit faciend*, beingunder age of 21, yet thep 
ouccht to be there to take the oath, and diſcover felonies, if any they knew, ac- 
cozding to their oath, 

Another miſchief, that when any robbery, burning of houſes, homicide, oz 
other felony was done, the Sheriff, foz ſo much as pertained to him, oz the Co- 
roner in caſe of the death of man, would ſummon many Townlhips, and ſome- 
time a whole Pundzed, where twelve would ſerve to make enquirp $ And if ail 
did not appear acco2ding to the ſummons, they would p2efenc the ſame befo2e 
the Juſtices in Eyre, where the whole Townſhips oz Pundzed were amercier, 
albeit many times a ſufficient numnber to make enquiry did appear. Now this 
Dtatute pzovideth remedp, that when there cometh out of the Zownlſhips ſo 
ſummoned, a ſufficient number by whom inquilitions may be fully made, that 
no amerciaments ſhall be ſet upon the Townſhips oz Bundzed by the Juſtices 
in Eyre, which was one remedy fox both the two milchiefs. 


C Singuli x1j annorum. ] Where old Boks mention ſometime 14 
years, it is but miſp2inted; Foz the time foy one to come to the Tourn oz 
Let, and to take his oath, as is afozeſaiv, is twelve pears, and fo it is pzovi- 
ded by this Act. 


Mag.Chatt, c.35. 


< De roberiis. ] SM fo; this wowd in the firſt parc of che Inſtitutes, vide w.x.c.1 5. 
d gOl. 


.C Incendiis domorum. ] Wy this ic appeareth, that burning of. houſes 8ra&.L2. fol. 
was felony by the Common Law, foz otherwiſe he could not have enquired of Brir.fol.16. 
the ſame in his Tourn, Fleta 11b.2.C2-35. 
This is to be underſtod not only of a dwelling houſe, but of the Barn 0z 32" *l. cor: 
Stable belonging thereunto. 54 7a 
The Mirror goeth further, fo he reckoning the ſanie amongſt the higheſt of- Mirror ca.r. s 8. 
fences, ſaith, Ardours ſont que ardent City, Ville, Maiſon, beaſt, ou autres chateax deArdours wy ok. 
de lour felony in temps de peace pur haine, ou vengeance. 4. 43 Ad 
Les appeales de arfons fe font in ticl manner, _ appeal Harding illonque © Ce-4. $ 12+ 
2 


(ove 


| Mirlebridee, Cap. 26. 


Fleta ubl ſupra, 


(ove les ſurnoſmes) de ceo que come meſme ceſti Cedde avoit un maiſon ou plu- 
ſors, ou un taſſe de blee, ou un mollein de feyne, ou auter manner de biens in tiel 
lieu, &c. la vient meſme celuy Harding, & en le dit meaſon miſt fewe, &c. felo- 
niouſment, &c. > 9 E- | 

And Fleta ſaith, Si quis des alienas nequiter ob inimicitiam vel predz cauſa 
tempore pacis combuſſerit, & inde convid” fuer” per appellum vel ſine, capitali de- 


| bet {ententia punixi, ut this belongeth to another Treatiſe, 


Britton Ccap.6» 


BraRon lib. 1. 
fol.120,121- 
Britton cap.6» 
Fleta lib. x, C423» 


Britton LO-f- 
3 E.3. Coron. 354+ 
3 E.3.ibid.322. 


a1 E.3.f7.b. 


Numb.3 5.9. 
Deur.29.2. 
Joſhua 20,21, KC» 


C Vet aliis ad coronam ſpeftantibus. '} HÞere is meant other felo- 
nies at the Common Law, which are called Placita Coronz, either inquirable 


befoze the Sheriff in his Tourn, oz the Cozoner, of whom the Dtatnte here 
lpeaketh, 


C Dum tamen de villatis illis veniunt ſufficientes. ] ut if there 
appear not ſufficient, as if there appear under 12, then all that were ſums 
moned ſhall be amercied, and this doth follow the reaſon of the Common 
Law, fo2 where foz trial of any iſlue, there ſhall be ſummoned 24. if there 
12 only appear, and are ſwozn, the others that made default hall not be 
amercied 3 but if any of them that vo appear be challenged and tried out, ſo 
that 12 remain not to try the iſſue, then all the reſt ſhall be amercied, as if 
if there had under 12 o2iginally appeared : And tit is a good expoſition of a 


Dtacute, when the reaſon of the Common Law is purſued : D& befoze Cap. 
18, concerning amerctaments, 


C Exceptis inquiſitionibus de morte hominis, &c.] The Law 
bath ſo great reſpec to the puniſhment of homicide 02 murder, that at that 
inquifition befoze the Cozoner, all above 12 muft appear (to the end the truth 


may be found out and puniſhed, and the hozrible crime 03 murder detected) un- 
leſs they have a reaſonable excuſe to the contrary, : 


CAP. XXVI. 


Urdrum de cztero non adjudicetur coram Juſticiariis, ubi in- 
fortunium tantummodo adjudicatum eſt, ſed locum habeat 
r 


murdrum de interfeCtis per feloniam tantum, & non aliter. 


The miſchief befoze this Statute was, That he that killed a man by miſ- 
adventure, per infortunium, as by doing any Ac that was not againft Law, and 
yet againlt his intent the death of a man enſue, this was adjudged murder 
As if a man had caſt a ſfone over an houſe, oz ſhot at a mark, andby the fall of 
the ſtone, oz glaunce of the arrow a man was flain,the party ſhould ſuffer death, 
And ſo it was at theCommon Law, if a man had killed a man ſe defendendo, 
he ſhould be hanged, and fozfeic in both caſes, as in caſe of murder ; ſo ten- 
der a regard had the Law to the p2eſervation of the life of man. And with the 
Common Law was agreable the Judaical Law, befoze the Cities of refuge 
were appointed > he that killed a man by miſadventure, &c. was put to death, 
to the eud that men ſhould be ſo p2ovidenc and wary of their actions, as no 
death of man, woman 0z child might enſue thereupon. 


This 


Cap.: 27. eNMarlebridge. FEE, "Wl 


This Statute doth remedy both points, foz the latter clauſe is general, that See the Statute of 
it ſhall not be murder, but where tt is done per feloniam, i. felleo animo, and by Glouc. c.9, 
malice pzepenſed, And albeit his life in neither of theſe caſes is now loft, pet 2 8.4.18. 
the fozfeiture of his gods and chateux remained in both caſes. And fo if a man 77 7-29. 
Kill a man by miſadventure, if he eſcape, the Town ſhall be amercied, tc. is al- 3 E-3- corob. 302, 
ſo a mark of the Common Law, 


C Murdrum. ] F02 this wozd, ſ& the firſt part of the Inſtit. Se&. 500. 
Wo ſpeak of the parts of homicide, doth belong to another Treatiſe ; chis only 
ſhall ſuffice foz thennverſtanding of this Act, 


C Per feloniam. *] Foz this wow, and the fignification thereof, ſi the See the firſt part 
firlt part of the Inſtitutes at large, - an Inſtitut, 
«745+ 


CAP. XXVIL rr 


gong eſt, quod nullus qui coram Juſticiariis 1tinerantibus vo- prag.1 3. fol. r15, 


catur ad warrantum in placito terrz, vel tenement”, amercietur 716-Brit.c.2.fol.7, 


| ; Flera lib.1. cap.g. 
de c#tero, pro eo quod przſens non fuerit quando vocatur ad war- yircor cap, Fg. 


rantum (excepto primo die adventus ;Juſticiar' ipſorum) ſed fi War- Itineris. 
rants 1lle fuerit infra comitatum, tunc injungatur vicecom', quod 
ipſum infra tertinm diem, vel quartum ( ſecundum locorum diſtan- 
tiam) faciat venire, ficut 1n itinere Juſticiar' fieri confuevit. Et (i 

extra comitat maneat, tunc rationabilem habeat ſummonitionem xv. 
dierum ad minus, ſecundum difcretionem Juſticiar & legem commu- 

nem. | 


| By the Common Law, all the men of the Coitnty ought to appear befoze 
the Juftices in Cir per breve de generali ſummonitione vic? dire&', quod przmo- 
neat omnes de corn? quod fint coram talibus Juſticiariis ad certum diem & locum 
per quadraginta dies, as well that every man ſhould be ready to anſwer to any 
matter, wherewith he was to be charged, oz commenced againft them, as to 
ſerve the King and his Country, as ned ſhould require, and to Hear and learn 
the Laws and Cuſtoms of the Realm, under which they lived. Now the mil- | OY 
chief was, that if the * Uouche& appeared not at the firſt day, he was amerced, Kh. a oy 
foz that he ought to be pzeſent, Now this Dtatute enaceth, that he ſhall not g7'pare of whe 
be amerced at the firſt day, but Pzoceſs ſhall be awarded againſt him, as by this jag. 5 145. verb. 
Att is limited ; and if he come not then, he ſhall be amercied : wherein it is Et il vouche, &c. 
to be obſerved, how the Common Law p2ovideth foz expedition of Juſtice, and Cuſtumier de 


how neceſſary it is foz underſtanding of old Statutes, to read old Boks, "4 cap.5o.fol; 


CAP. 


| 150 = A Marlebridee. Cap. 28. 


CAP. XXVIIL 


I Clericus aliquis pro crimine aliquo, vel retto quod ad coronam 
g pertineat, arreſtatus fuerit, & poſtmodum per przceptum Do- 
mini Regis in ballium traditus f#erit vel replegiatus extiterit, ita quod 
hi, quibus traditus fuerit in ballium, eum habeant coram Jnſticiariis, 
non amercientur de cxtero il} quibus traditus fuerit in ballium, nec 
alii pleg” ſui, ſi corpus ſuum habeant coram Juſticiar', licet coram eis 
propter privilegium clericale reſpondere noluerit, vel non potuerit 
propter Ordinarios ſuos. 


Vide W.x. cap.1s (| In ballium traditus fuerit, vel replegiatus extiterit, ] Here note 
Stam. pl. cor. 72. a yifference between Bail, and Replevy 3 foz the one is by the higher Courts at 
Regiſt. 77. Weſtminſter, and the other, viz. Replevy, by the Sheriff, by fozce of the 
Writ of homine replegiando, 
Fo? the underſtanding of this Ac, it is to be known, that at the Common 
Law when any man was appealed o2 indicted of felony, if he were bailed, the 
bail was, that he ſhould appear at a certain day befoze ſuch Juſtices to anſwer 
to the felony, Now the miſchief was, that if a man were bailed, oz delivered 
by plevin, albeit he did appear, yet if he claimed the benefic of his Clergy, 
the perſons that bailed him, oz his pledges were amercied, becauſe he refuſey 
to anſwer to the felony, but twk himſelf to his Clergy 3 this Statute doth 
p20vide, that if in that caſe the Clerk doth appear befoze the Kings Juſtices, 
his Wail o2 Pledges ſhall not be amercied, although he will not anſwer be- 
foze them by reaſon of his Clerks pziviledge. | | 


« W.2. e,2-Regift, C Si Clericus aliquis. ] 3f he were no Clerk at the time of the bail, oz 
in homine repleg. delivery by plevin, but learned to read befoze his appearance, pet he was with- 


F.N. B. fol.6s. jn this | , . 
dah in this Dtatute, and yet a Clerk was not bailed noz delivered by plevin, 


fog: ih. OC De aliquo crimine yel retto quod ad coronam pertineat, ') 
31 E. 3. coram @ Where tif is pzinted rectum, it muſt be amended after the Dziginal, and made 
Rege rot.138. in rettum : This is derived of an old wozd rette, 0 reatte, a reatu, and ſignifieth 
CONES; 2m Oe in our legal underſtanding an offence oz fault, 
os Han, aq ; b Crimen and rettum are here taken foz ſuch offences wherefoze a man hould 
Adam Eveſq; de loſe life ov member, becauſe foz no other offences he can have his Clergy, oz 
Heref. 20K. 2. the p2iviledge of a Clerk, But in crimine loeſz majeſtatis he was not to have his 
coro. 283. 19-5. Clergy, and therefoze this Act extendeth nds. to perſons let to bail foz high 


Hoe 3-54:5 Trealon, and ſoit is in caſe of ſacriledge, and the like, 


Powlters caſe ubi And thus ts this dark Dtatuce cleerly expounded, 
. __ c Now to ſet down in what caſes one ſhall be bailed, oz delivered by plevin, 


except. de Clergy and where a man ſhall have the benefit of his Clergy, and where he is barred 
Brad. lib. 3.123, *Yereof by Act of Parliament, do belong to another Treatiſe : in the mean 


x24 Fler.l.1.c.28. time ſomewhat you ſhall read of Clergy in Alex. Powlters Caſe, ubi ſupra, and 


Brit.cap4. fol.11. lib, 4. fol. 44, 6, 
Re De ts be kth 45 


CAP. 


IST 


Cap. 9. SMarkebrides. 


CAP. XXIX; » 


\ batibus, Prioribus, vel aliis Prelatis Eccleſiaſticis, & ipſi jus © 


[ES eſt, quod (i deprzdationes, yel rapinz aliquz fiant Ab: 


wam de hujuſmodi deprazdationibus proſequentes morte prezvenian- 
tur, antequam judicium inde fuerint aſſequuti, ſ\ucceſiores eorum ha- 


beant aCtiones ad bona Ecclefiz ſuz de manibus hujuſmodi tranſgreſ- 


ſoris repetend'. Similem inſuper habeant a&tionem ſuccefores de hiis 
quz domui ſux & Eccleſiz | recenter ] ante obitum przdeceſforum 
ſuorum per hujuſmod1violentiam fuerint ſubtrafta, licet przdiCti prz- 
deceſlores {ui jus ſuum proſecuti non-fuerint in vita ſua.-- $i autem in 
terris & tenementis hujuſmodi religioſoram, de quibus eorum Przlati 
obierint {ciſit', ut de jure Ecclefiz fuz, aliquiſe intrudant tempore va- 
cations, ſucceſlores {ui breve habeant de ſcifina recuperand', & adju- 
dicentur eis dampna ſua, ficut in nova difleifina adjudicari conſuevit, 


There were two miſchiefs at the Common Law (as many did hold) that in 
the caſe of Abbots, P2iozs, and other regular and religious perſons, if- the 
gods of the Monaſtery were taken away in the life of the p2edeceſſo2, that af- 
ter his death his ſucceſſo2 had no remedy fo2 ſuch treſpaſſies : Zhe other wiſ- 
chief was, that if in time of vacation, when there was no Abbot, P2ioz, oz other 
regular o2 religious Doveraign, any incruſion were made, the ſucceſſo2 had no 
remedy to recover the land with damages, though thereof his pzedeceſſour died 
ſeiſed, and both theſe are rentedied by this Act, 


C Abbatibus, Prioribus, vel aliis Przlatis Ecclefiaſticis.] This Ac 
extendeth only to Abbots, P2tors, and other Pzelats that be religious and 
regular, and not to Biſhops and other perſons Eccleſiaſtical being ſecular : 
Fo? in the ſecond clauſe of this Act, hujuſmodi religioſorum is mentioned fo2 
the diſtinction between religious and ſecular. Se the firſt part of the Inſtitutes 
ſect. 133. And the realon of this diverſity ts, that the Abbots, P2iozs and 
other religious and regular perſons are vead perſons in Law, and have capa- 
city to have lands and goods only fo2 the uſe and benefit of the houſe 3 and can- 
not make any teſtament; and therefoze the Church oz religious houſe is holden 
alwayes one, in reſpect whereof the ſucceeding Abbot ſhall have an Aſſiſe foy 
a diſſeiſin done in the life of the pzedeceſſo2, and an Action of Uaſte for waſte 
done in his p2edeceſſo2s time ; but ſo ſhall not a Wiſhop, Archdeacon, Dean, 
Parſon, 02 the like, that are Eccleſiaſtical ſecular, becauſe the Church by their 
death hath an alteration, and is not alwayes one, and they may make their 
Teſtament, fo that they may have gods and chatcels to their own uſe, 


Alfo the, Biſhop is of an higher degres than the Abbots and P2iozs, with 
which this Act begins, 


C Morte przveniant. ] So it is if an Abbot oz P2io2 be depoſed, the 
ſucceſſoz ſhall have an action upon this Act, although the pzeveceſſo2 be alive, 
as well as if he had died, fo2 as to that houſe he tis civiliter mortuus, 


C Suc» 


42 E.3.22, 2H 
2,3,19-21 H.6. 
4 E448. gE- 4. 
18 E44416.1 E5-4 
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C Succeſſores habeant aftionem ad bona Eccleſize ſuz de manibus 


hujuſmodi tranſgreſfloris repetend', ] Some have thought in reſpect of 
this wozd repetenda, that this mult be intended of an action of Detinue, o2 the 
like action, wherein the thing it ſelf is to be recovered, but de manibus hujuſ- 
modi tranſgrefſoris make it evident, that it mult be intended of a treſpaſs quare 
vi & armis, fo2 thereof was the doubt at the Common Law: foz it is holden, 
12H, 4- tir. Ac- that. foz gods taken from the p2edeceſſoz' of an Abbot oz P2toz, no action was 
count 124+ 4 E- 3+ (tiven to the [ucceſſo2 at the Common Law befoze this Act, foz by the taking the 
71,17: 25 E-3-45+ y2gyerty was deveſted. WBut an Action of Account, debt, vetinue, replevin, any 


OP the like Action, which affirms the pzoperty to continue, the ſucceſſoz ſhall have 


11 E.2. Account alt action at the Common Law, 
$7+ 47 EZ 23 © | age | | HW" 
C Bona. |} x. If an obligation be taken from the p2eveceſſo2, it is with- 

2 E.3.31.4 Ecq.v. , ; 

8 E. 4.16. in this Dtatute, 2. The ſucceſſo2 ſhall have by the equity of this Dcatute an 
action of Treſpaſs of cutting down of trees, and carrying them away : where- 

7 H.4 5.11.4. init is to be obſerved, that Acts that give remedy foz wzongs done, ſhall be ta- 

55. ſemble, ken by equity. | | 


7E.4.15.2.9E.4 (| Eccleſiz fuzx.] The Action that the Ducceſſo2 ſhall bzing upon this 

4. pd Dtatute, ſhall be Bona & catalla domus & Eccleſiz ſux tempore J. predeceſſoris 

Es ſai, which without-queſtion a Biſhop, Dean, oz other Cccleſtaſtical- ſecular 
cannot ſay, 


16 E.3. trn's 211, Recenter ante obitum.] Yet if the taking of the gods were long 
befo2e the death of the Abbot v2 Pioz, his ſucceſſio2 ſhall have an Action of 


Treſpaſs by this Statute, 


38 E.2. trn's237- Q $1 autem in terris & tenementis hujuſmodi religioſorum, 8c, alt- 
2 H.4. ubi ſup. 


1s Ec4-16, qui ſe intrudant tempore vacationis, &c. breve habeant de ſeiſina ſua, 


18.5416, @S adjudicentur cis damia. ] This banch is allo taken by equity, foz by 


theſe wo2ds, the ſucceſſoz of an Abbot, P2ioz, oz any other religious Soveraign 
ſhall have an Action of Zreſpaſs foz trees cut down aud carried away in the 

. time of vacation, 
But a Biſhop ſhall not have an Action of Treſpaſs in that caſe, 1. As hath 
been ſaid, foz that this Ac extends not to himz 2. The King hath the tempo- 
, ralties during: the vacation, and therefoze he cannot have an Action of Treſ- 

Regiſt. 125. pas : ur in the Regiſter there is in that caſe an Oier & Terminer to be granted 

F.N.B. 112. h. to hear the treſpaſſes done in time of vacation of the 1Biſhopick, as thereby ap- 

& 113. peareth, which ſ@emeth in favour of the Church to be granted by the Common 
Law, fo2 it 1s not grounded upon this Act, and therefoze I leave the marginal 
notes tu the Regiſter that are newly added, and are not warranted by ancient 

* Panuſcripts, to the judicious Reader, 

4 E. 4. 8, '*. Andthe Writ of Jutrufion lieth not fo} the ſucceſſo2 of the Biſhop, fo2 an 
intruſion in cime of vacation fo2 the Kings poſſeſſion ( which he hath without 
office ) p2eſerveth the inheritance of the Biſhop, but it lieth by this @tatute, 
where one incrudes after the deceaſe of an Abbot oz Pzioz. Vide the firlt part 


of the Inſtitutes Sect. 443. fo2 this manner of intruſion, while the freehold and 
inheritance. is in conſideration of Law. | 


CAP. 
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CAP. XXX. 


JRoviſum eſt etiam, quod < alienationes ille, de' Huibus breve Bade D.guks 
"'Þ delIngreſſu dari conſuevit, per tot/gradus fiant, per quot breve. plea lib.r care. 


1tad in forma. prius uſitata fieri non. poſſit, 'habeant conquerentes Lib.4cap.1.” 


L LepentgatTy: Paſch. 18 E. x. in 
breve ad recuperandum ſeifinam fuam, ſine mentione graduum, ad KEE = oi 


cujuſcunque manus per hujuſmodi alienationes res illa deven-rit, per Shar, Fon de 
breve originale, & per commune confilium Domini Regis inde pro- I 
videndum, &c. 


Js is to be obſetved; that the Common Law p2ovided fo2 the- quietneſs of $ee the firſt parc 
mens freehold and inheritance,and that they ſhould not've diſturbed from manu- of the Inſtirures, 
rance of their grounds inſomuch as he that right had could not enter upon him ©8-473- 
that came in by deſcent o2 lawful conveyance; but was diiven to His Writ of 
Encty 3 and the Common Law foz the ſafety of niens poſſeſſions further p10- 
vided, that if the land were convepeo cut of the Degrees, ſo as the Deman- | 
dant could not have his Writ of Entry in le Per, 02 itt the Per & cui, the Deman- 74 H4-39,40+ 
dant(to the end that ſuits might have an end) was d2iven to his Writ of Kiccht, 

*a long and final remedy, and that he which right had ſhould cake his remedy by 
Writ of Entry befoze there were above two deſrents, oz two conveyances, atd 
alſo wichin the time of pzeſcription, | 

This Statute 'in caſes of deſcents and conveyances, after the Degrees paſt, 
doth give a Writ of Entry in the Poſt, which'in choſe caſes lay not at the Com- 
mon Law. Buc in other caſes, then fn caſe of altenation and deſcent, there was + 
a Writ of Entry in the Poſt at the Common Law: as where one entred by diſ- F.N.B.192. f. 
ſeiſin, intruſion, abatement, judgment, ſucceſſion, 02 as Tenant by the curteſie, Flcra lib.5.c. 34+ 

| in thele caſes a Writ of Entry in the Poſt did lie'at the Common Law, but if 
the wife recover her Dower by Judgment, yet is ſhe in. the Per by her hus- 
þand, and if the ſecond alience be diſſeiſed, and he recover tn a real Action, yet 
lieth the Writagainlt him in the Per 6 cui, becaule the alienation to him is the 
cround of his title, Eric de czteris. 


C $1 alienationes, &c. ] Yereby it appeareth that this Att ertendeth $E.2..cui in vita 
where the lands were aliened from one to another, either by lawful convey- 23 7 E3-12- 
ance, o2 by deſcent z and by conſtruction this Act extendeth as well co alicna- 
tions, &c. made befoze this Statute as after, foz Dtatutes chat give remedy to 
them that right have, are ever favourably expounded; obſerve well che wozvs of 
this Act : It the difleiſce doth releaſe to the vifſeiſoz, this voth amount to an !9 6-17 
alienation, and maketh a degree, but a ſurrender of an effate foz life maketh no {'q 5 M oy 


degree, yet is it an alienation. 

C Breve de Ingreſlu. '] This is underſtod of Writs of Entry, Sur diſ- 
feiſin, in le Poſt, in le quibus, fine afſenſu capit*, cui in vita, ſur cui in vita, non 
compos rientis, dum fuit infra #tatem, ad term? qui przteriit, in caſu pro- 
viſo, in conſimili caſu ad communem legem 3 Df intruſton, Cauſa Matrimonit 
prelocuti. 


C Per tot gradus fant. 3 Gradus dicitur a gradiendo, becauſe the fate 
paſſeth by degrees from one to another, and in che Law it ſignifieth, a con- 

vyepance, 02 a deſcent from one to another, and there be kuc £wo degrees, viz. in 50 £43.21 
Ws - the 


wy 54 
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the Per, and in the Per andcui, if it p20c&d any further either by conveyance oz 
deſcent, it is out of the degr&s 2 If agift in taile, oz a leaſe fo2 life be made 
the remainder over, the firſt effate, and all the remainder make but one 
degree, | 

7 Aud theſe alienations that make degrees, ought (as hath been ſaid) to be ſo 
lawful, as the alien may be in by title; and therefoze a feoffment by a garden 
in-Chivalry, Docage, o2 by Nurture, a Termer fo2 years, Tenant at will, vz 


- 4Eayliff, oz Tenant in UiHenage do make no degree, becauſe they amount:'to 


a diſſeiſin, and ſome hold the feoffe was a viſſeiſo2 at the Common Law 5 and 
where the wozds of the Statute be Quod alienationes, thoſe mult be intended 


- lawful alienations, ſuch as by the ancient Law ſhould have taken away an 


Cutry. ct © | 

a Regularly a man ſhould not have a Writ-of Entry in the Poſt, where he 
may have a Writ within the Degrees, and the cauſe thereof is to ouſte falſe 
Uouchers, yet in ſome caſes a man may have election either to have a Writ of 
Entry in the Poſt, 02 a Writ of Entry in the Per 8 cui; » As if J may have a 
Writ of Entry in the Per & cui againft B. who aliens, ſo as now it is out of the 
Degrees, yet if B. take back aneſtate again, map choſe either a Writ of En- 
try in the Per 8: cui, /02 in the Poſi, but prima facie, the Writ of Entry in the 
Per & cui is moze beneficial,, becauſe the Tenant in the Writ of Entry in the 
Poſt may vouch at large,.and ſo he cannot ds in the other Writ, but only with- 
in the Degrees, | 8:1 

c But if the Tenant take back an eſtate to him, and to another, then J am 
gg to my Writ of Entry in the Poſt, ſo it is if the tate be made to the 
heir of B. | q 

A woman ſeiſed of a Rent taketh husband, the husband purchaſeth the Land 
whereout, #c. and after alieneth the land in fe, by which he includedly paſlech 
the rent and dieth, the wife in. a Cui in vita» ſhall ſuppoſe the alien to be in 
the Per 02 Poſt. And yet in ſome caſe one ſhall have a Writ of Entry in the 
Poſt, when the Degrees be not paſt, (note well the wozds of this Act.) 

If a difſeiſo2 hath iſſue two daughters, and the one daughter hath iſſue atid 
dieth, in this caſe the Aunt is in the Per, and the Niece is in the Per & cui, any 
one Writ muſt be bzought againſt them both, which mult be in the Poſt, be- 
cauſe one Writ cannot be bzought both in the Per as to one, and in the Per & cui 
as to the other. ; 

Powbeit in ſome caſes a Writ of Entry in the Per ſhall lie,although there be 
many alienations oz diſſeifins 3 as if the husband be ſeiſed in fe and die, and 
twenty alienations 02 difſeiſins be made, now doth the Writ of Cncry in the 
Poſt lic, but if the Wife be endowed, the entry of the Wife ſhall be ſuppoſed 


Þy her husband , but otherwiſe it is of the Tenant by the courceſte,foz the Law 


wozketh by tllue had without any aſſignment, and therefoze merly in the 
Poſt, | 


C Sine mentione graduum. | This is intended a Writ of Entry in 
the Poſt, ſo called of this wozp uſed in the Writ, In quod idem A. non habet 
ingreſſum niſi poſt diſſeiſinam quam C. injuſte, 8c. fecit predia* B. &c. 

As the Writ of Entry, which Writ is fine mentione graduum, as our Act 
ſpeaketh : As the Writ of Entry in the Per, is ſo called of this wozd [per] in 


the Writ, In quod idem A. non habet ingreſſum niſi per C. qui illud ei dumik : 
And in the Per & cui, of thoſe wozds in the Writ, In quod idem A. non habet 
ingreſſum niſi per C. cui D. illud dimifit, qui inde injulte, 6 fine judicio diflei- 
fivit, &c. 

But foz as much as the Law is never known until che reaſon thereof be 
appzehended z Wherefoze ſhould not the ſucceſſozs of. a 1Siſhop, Dean, Abbot, 
P3ioz, #c, be as well in the Per, as the heir by deſcent 2 And the reaſon there- 
of is, fo2 that the heir cometh in by his anceſtoz, and cherefoze a deſcent ſhall 
take away an Entry, and the Warranty of the Anceſſoz ſhall bar the heir, but 

in 


dr + ane. An 
T 


in caſe of ſucceſſion, a dying ſeiſed taketh not away an Etitry, noz the War- 

ranty of the pzedeceſſoy doth bind the ſucceſſo2 3 and cherefoze the Regiſter de- Regiſt.230, = 
livereth it fo a rule, with the reaſon thereof, Breve de ingrefſu debet impetrari e A pare 
verfas fuccefſorem ſemper ine poſt, qti2 flcteſſor per priedeceſſorem non ingreditur. (c8, 28 - "a 
Aud herewich agx&@th Bracon, who ſaich, Item queritur, &c. an factupt gradum 5 Ed.z. 13; 
de;Abbate in Abbatem, ficut de haxede in hzxedems, & videtux.quod non, magis 

quam in computatione deſcenſus, quia etfi alternatur perſona, non propter hoc al- 

eernatur dignitas, ſed ſemper manet. 


C Res iſa devenerit. } This is intended of Lands, Tenements, 
Rents, and other things whereof a Przcipe doth lie, 


C Per confilium Domini Regis inde providendum, ] Which wag Regiſt. 135 
bone accozdingly, and the Writ ſec down in the Regiſter. 
1 


K 2 Statutum 


Stat. de Weſtminlt. I. 


EDIT UM «Au 3 Edv. x. 
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The Preface of the Statute of W. r. 


Eux ſont les eſtabliſhments le Roy Edward fits le Roy H. faits a 
Weſtminſt. a ſon primer Parliament general apres ſon Corone- 
ment, lendemaine de la cluſe de Paſche, lan de fon raigne 3. per fon 
Counſel], & per laſſentments des Archieveſques, Eveſques, Abbes, 
Priors, Countes, Barons, & tout le Comminalty de la terre llonques 
ſummones : Pur ceo que noſtre Seignior le Roy ad o_ volunt &: 
defiredel eſtate de ſon Realme redrefſer en les choſes on meſtier eſt 
damendment, & ceo pur le common profit de faint Eſgliſe, 8& de ſor: 
Realme, & pur ceo que leſtate de'ſon Realme, & de faint Eſgliſe ad 
eſte malement garde, & les Prelates & Religious de la terre en mults 
des manners grieves, & le people auterment treit que eſtre duiſt, 8 
La peace meines garde, & les leyes meins uſes, & les misfefants meins 
punies, que eſtre duifſent,; per quoy les gents de la terra doubteront 
meins a misfaire : cy ade Roy ordeine &'eſtablie les choſes fouth- 
—_— les queux 11 entende deſtre profitables & covenables a tout le 
Realme, 


C Ceux ſont les eſtabliſhments. *] Stabilimina, oz ſtabilimenta, Eſta- 
blihments, oz Aſſurances coming of tabilis, and that again a ſtando, of ſtand- 
ing 3 And juſtly may not only theſe Chapters challenge that name, but all 
other the Statutes made inthe Reign of this King may be tiled by the name 
_ of Eſtabliſhments, becauſe they are m**4 conſtant, ſtanding, and durable 

Laws, then have ben made ever fin. 3 { as King E. 1. who (as Sir 
William Herle Chief Juſtice of the Court of Common Pleas, that lived in 
his time, ſaid, Fuic le pluis ſage Roy que unques fuit ) may well be called 
our Juſtinian. 


C A ſon Parliament general. } &0o called, becauſe all the Laws then 
made were general, and that great and honourable Aſſembly were not en- 
tangled with pzivate matters, but with ſuch only, as were foz the gene- 
ral god of the Common-wealth, foz the end of this Parliament, is, as 
hereafter in the P2eface is expzefſed, Pour le common profit de Saint Eſgliſe, 
& del Realme. 


Apes 


_ 
—— 
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| C Apres ſon _coronement. ] Þe began his  raign che 16 day' of 

November , Anno Dom. 1272. he then being in the land of Paleſtine ;'anv 

after his return into England, was crowned the 19 day of Auguſt, in the 23! Ver. Mag. Chart. 
pear of his raign, ( and not the 9 day of- December, in the 1, pear of his {244+ 

raign , as fome have miſtaken) as evidently appeareth by this Pzeface, and 

by ancient Reco2ds hereafter remembzed. | | 


C Lendemaine de Ia cluſe de. Paſche. ] That is; in craftino claui! Glanv. 1... c.6. 
Paſchz, 02 in craſtino octabis Paſchz, which is all one : in Engliſh, the mozrow 
of the utas of Eaſter. It is called utas of huit, which ſignifieth eight, viz. the 
eighth vay after, including Eaſter day it ſelf foz one. "iſ | 

Note, this Parliament was ſummoned to be holden at London in quindena 
of the Purification after his Co2onation, and pzozogued from thence until the 
mozrow after the utas of Eaſter to be holden at Weſtminſter. And the number of 
eight was much reſpected in the ancient Laws, as amongſt the Laws of King 
Edward the Confeſſo2, Pax Regis dic qua coronatus eſt, quz dies tenet ofto, in- 
die natali Domini dies ofto, in_Paſchate dies oto, in Pentecoſte dies oRo, 8&c. 
Now the eighth day, accounting the feaſt day foz one, is clauſum felti, that is, 
the cloſing up of the featt foz many purpoles, 


C Lande fon raigne 3. ] This p2oveth that he was crowned in An. 2. Vide ver. Mag, 

' fo if he had ben crowned in Anno'r. of his raign, then this Parliament ſhould LOR part, ol. 
have ben holden in the 2. year: and this is pzoved by other matter of Reco2d, aka 

Wuct the truth is, that the 19. day of December, in Anno 1. of his raign, he 

was not returned into England. 

Rex venerabili in Chriſto Patri, Roberto Cant” Archiepiſcopo, totius Angie Dorſ. clauſ. A. 3 
Primati, {alutem. Quia generale Parliamentum noſtrum, quod cum Prelatis & E-1- m.21- 
Magnatibus regni propoſuimus habere London” ad quindenam Puriticationis beate: 

Mariz proxim'* futur, quibuſdam certis de cauſis prorogavimus uſque in craſtinum 
clauſi Paſchz proxim? ſequen' 3 vobis mandamus rogantes quatenus eidem Parlia- 
mento ibidem in eodem craſtino clauſi Paſche interſitis ad tratandum & ordinan- 

um una cum Prelatis & Magnatibus Regni noſtri de negotiis ejuidem Regni, & - 
hoc nullatenus omittatis. Tetie Rege apud Woodſtock, 27 die Decembris. 

Rex in primo generali Parliamento ſuo pott coronationem ſuam in craſtino' Rox, pat. An, 4 
oCtabis Paſchz, Anno Regni ſui 3. de voluntate ſua, & Confiliariorum ſuorum: E-1. m.9414. 
conlilio,& communitatis Regni ſui ibidemconvocat? conſenſu,ad honorem Dei, &c. 
ordinavit & ſtatuit quod &c. 


| Rex Edw. tenuit primum generale Parliamentum ſuum poſt coronationem ſuam. Rot. par. An, 1s - 
in craftino oQtabis Paſchz, Anno 3. Regni ſui. E.1, | 


C Per fon counſcll. '] This pzoveth thic this King and other Kings be- 
foze him had a P2ivy Councel, which appeareth by the Writs of Parliament, 
that DEANS are ever ſummoned ts be holden de adviſamento confilii no- 

ſiri. Df this ſs moze in this firlt Chapter. 


C Per laſſentments des Archeveſques, Eveſques, Abbes, Ptiors,” 
Countes, & Barons, 8 tout la cominaltie de la terre illonq; ſummones. 
Pere is a compleat Parliament fox the making oz enacting of Laws, the King, 
the Lozds Dpiritual and Tempozal, and the Commons : foz if an Act be made 
by the King, and the Lo2ds Spiritual and Tempozal, o2 by the King and the 
Commons, this bindeth not, foz 4t is no Act of Parltament foz the Parlia- 
ment concerning making o2 enacting of Laws conſiſteth of the King , the See the 4. part of 
Lods Dpiritual and Tempozal, and the Commons); and it is no Act of Par- *b* loffir. cap. of 
liament, unleſs it be made by the King, the Lo2ds and Commons, And where *< Þi8h Court of 
it is —_—_ the Commonalty, all the Commons of the Realm are repze- ;; 6.9.29, 
ſented in Parliament by the Knights, Citizens and Burgeſſes. EY 


Dye 
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The purpoſe of this Parliament is to redzeſs the ftate of the Church and 
of the Realm in thoſe things that n&d amendment. he end is twofold, Pur 
le common profit de faint Eſpliſe, & de fon Realme. 

; There were five things that neved amendment, PE 

7. Foz that the State of the Realm and of holy Church (_ which are ever 
like Hipocrates twins) had been ill governed, 

2. That the P2elates and other men of the Church many ways had be&n 
crieved, and the people otherwiſe entreated then chey ought to have beu, = 

3. The Peace had not bien well kept, which was agaiuft a main Warim of 

| the Law, Inptimis intereſt reipublice, ut pax in regno confervetur, & quzcungq; 
4-4 —_—> paci adverſentur, provide declinentur : hich Baxim hath been repeated any 
| *ciP-12* affirmed by authozitp of Parliament, des 

4. That the Laws Had not ben put in execution againff another pzinciple 

328.8. cap.g, Of the Common Law, Nihil infra regnum ſubditos magts confervat in tranqui- 
litate & concordia, quam debita Jegum adminiſtratio. Attirmed alſo tn Parlia- 
ment, ' | 

5. Dffendozs ſelvom puniſhed, Et impunitas continuam affeftum tribuit de- 
linquendi 3 foz this Statute ſaith, By reaſon whereof the people of the lany 
fear leſs to offend, , t 

The remedy hath two excellent qualities, which ought to be inſeparable to 
every Act of Parliament, viz. to be p2zofitable, and convenient. 

Here ſhall you ſee the effects of the Writs of Parliament, as they be at this 
day : Firff, the Urit is, Nos de advifamento Concilit noſtriz and this 
ſaith, Le Roy per ſon councel, OT 

I. The Writ is, Proquibuſdam arduis & urgentibus negotiis nos, ſtatum & 
defenfionem Regni noſtri Angliz concernentibus: and it is expzeſſed in this Act , 
Que nofire Seigniour le Roy ad graund volunt, & deſire del eſtate de fon Realme 
redrefler, en les choſes ou meſtier cft damendement, & ceo pur le common profit 
de ſaint Eſgliſe & de fon Realme, & pur ceo que leſtate de fon Realme & de faint 
Efſgliſe ad etire malement gard, 8c. | 

And here it is to be obſerved, that this noble and wiſe King E.1. was con- 
tented in a free and general Parliament to hear of the miſgovernment of the 
Dtate of the Realm and of the Church, and never ſought to cover thoſe ir- 
regitlar p2oc@dings, either in his fathers time, o2 his own 3 and thought it 
ſhould be greater honour foz him to rip up theſe grievous ulcers both in the 

Rot. Parl. 50E-3 Churchand Common-wealth, and to cure theni by wholſom rules and Laws, 
NE Rr. Pa £Hen £0 cover them, left it ſhould be vainly feared they ſhould reflect upon his 
$ H:4. bu.8. fathers, oz his own miſgovernment, where in truth all the fault fould reft 
7 8. 4. nu.30-4- -ttpon great Counſellozs, and Officers, and Piniſfters of Juſtice, and other the 
Lg i comag Kings Dfficers and Piniſters; and ſo it hath faln out in divers other Kings 
uKs. 58. %c times. This Pzeamble to all che Statutes is wozthy of due and deliberate 
; conſideration. - 

Df. this wozthy King we have ſpoken fn other places: This we will adv 
out of an app2oved Authoz, Nemo in confiliis illo argutior, in cloquio torren- 
tior, in periculis ſecurior, in proſperis cautior, in advertis conſtantior. 

Now this Parliament holden at Weſimintter, is called Weſtminſter the firik 
foz excellency, 


— 
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N primes voit le. Roy & commaunde, ' que la peace de 
faint Efgliſe, & de 1a terre, ſoit bien garde & mainteign' 

en touts poitits, & que-common droiture ſoit fait a touts, awxy- 
bien as: povers, come as riches, ſans regard de nulluy. Et 'pur 
ceo que les . Abbies, 8. les meaſons de religion de la' terre, ont 
eſte ſurcharges, & 'greves malement_,” per le venue des | agg 
gents 8& dauters , que lour biens'ne ſuffiforit a eux meſmes, per 
que les religious ſont-ci abates 8& impovets, que 1lz ne- potent 
eux meſmes ſuſteign' , . ne la charge -4e charitie quils' ſoilent faire. 
Purview eſt que riul he veigne manger , herberger , ne giſer a 
meaſon de rehygion dauter avowſon, que de la laine, al 'coſtages 
de la meaſon, :{i ne ſoit prie & requile ſpecialment per le gover- 
nour de la meaſoii , avant que il veigne: | Et que nul a' fes £o- 
ſtages demeſne, ne' entr*, : ne veign* giſer encounter la volunt ceux 
de la meiſon. Et-per cel eftatute. nentend' pas le Roy, que 
ue de hoſpitality ſoit ſuſtreit as beſoignes., ne que les avowes 
es meafohs- lex puillent per lour ſovent venues ſurcharger ne des 
ſiraer. |Phrview lt :enfement , que nul graund ne petit; per 
colour de-pirent,” bu deſpecialtic; ou per auter affiance, ne per 
auter encheſon;, ne courage en auter parke, ne: peſhe en auter 
viver, ne veign manger ne herberger -en' meaſon, ne en manour, 
ou en_meaſon de Prelate, ne de home de Religion , ne dauter 
encounter la volunt le ſeignior , - ou” le bailife, de coſtages le 
ſeignior , ne a ſon coſt demeſne. 'Et fil veigne , ou enter per le 
gree; Ou fans le gree le ſeignior ou le bailife nul ſarure , huis, 
ne fenteſtre , ne nul maner de ferme'-ne faire overer, 'ne de 'pe- 
cher \per ſby, ne per anter, ne nul maner de. vitail ne auter 
choſe preigne per colour de achate, ne auterment, Et que nul 
face barter blee, ne prender blee, ne nul maner de vitaile, ne 
les auters biens, de hulluy Prelate ; home de Religion , 'ne de 
auter , ne de cterke, ne de lay, per colour de achate, ne auter- 
ment enconter la | bone |} volunt, & le conge de celuy ,'a que 
la choſe ſerra , ou de gardein , deins ville merchandiſe, ou de- 
hors. Et que nul preigne chivals, bofes, chares, ne charets, 
neefes , ne bateux , ne auter choſes affaire cariage, ſans le bone 
volunt de celuy , a que les choſes ferront. Et 1 1] per la bone 
volunt de celuy le face , lors maintenant face ſon gree folonque 
le covenant fait enter eux. Et ceux que viendront enconter les 
eſtabliſhments avantdits, & de ceo ſoient attaints, ſoient adjudges 
a la priſon le Roy, & dillonques ſotent rentes, & punies folon- 
que la quantity & he maner du treſpas , & fſolonque ceo que le 
Roy en ſa court veier que bien ſoit, Et ſoit aflayer, que f1 ceux 


a que 
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a que le treſpaſſe fuit fait, voillent ſuer les cn; que ils 
avera reſceux , lour ſerra agarde &. reſtore au double. Et ceux 
que le treſpas averont fait, ſotent enfement punies in le maner 
avantdit. Et fi nul ne voile fuer, 'eit le Roy la ſuit , come de 
choſe fait enconter ſon defence, & encounter fa peace. Et le 
Roy ferra enquire de an en an, ficome 1] quidra que bien ſoit, 
queux gents eyent tiel treſpas fait. Et cenx queux ſerront. en- 
dites. per ceux enqueſts, ſerront attaches & 'diſtreign' per la grand 
diſtreſſe , de vener a certain-jour, que contezgne le ' ſpace du moys 
en..la court dell Roy, la ou luy plerra. Et ft | ceux ne veigne a 
cel jour, ils ſerront auterfoits de recheffe © diſtreigne per meſme 
diſtr”, de vener .a-un auter jour, que -conteigne le ſpace de vi. 
ſemaignes. Et fi ceux adonques ne :veignent , foient adjudges 
come  attaints, & rendent le double.( iper. le fuit del :Roy )) a 
ceux queux le dammapges ayeront reſceux , . & ſojent grevement 
rentes, folonque le: maner [del treſpas. Et /Jle Roy defende & 
commande , que nul deſormes: ne face male, damm', ne grevance 
a nul. home de Religion, -perſon de faint Eſglis, ne a auter, 
per encheſon. de ceo que ils eyent deny Jhoſtelle , ou le manger 
a nulluy , ou per encheſon de' ceo que: aſcun- ſoy pleint ou court, 
de ceo. que 1l ſoit greve des aſcuns choſes avantdits, & f1 aſcun 
le face, & de ceo que aſcun ſoy pleint- ou court', de ceo que 
1] ſoit greve des aſcuns choſes' avantdits, &- {i afcun le face, - & de 
ceo ſoit attaint , ſoit incurre le peine avantdit. Et eſt purview 
que ces points avantdits lient auxibien nous Counſellors, Juſtices 
del Foreſt, & auter nous Juſtices, come -auters gents: Et que 
les points avantdits ſojent mainteignes , gardes, & tenus. Cy de- 
fende le Roy ſur iſa grieve forfeiture , . que nul Prelate , Abbe , 
Prior , -home de religion, ou bailife daſcun de eux, ou del au- 
ter, ne reſceive nul home enconter la forme avantdit. Et: que 
nul envoyau meaſon, ne au manor de religion , ne de auter 
| home, gents, chivalx, ne chiens a ſojourn', ne nul lez reſceive. 
Et que le ferra , pur ceo que: eſt; enconter le defence & le com- 
mandment le Roy , ul ſerra puniſh grievement. © Uncore eſt pur- 
view , que les Vic! ne herbergent ove nulluy, oveſque plus que 
v. ou vi. chivals, ne que ils ne grevevent la gentes de Religion, 
ne auter per lour ſovent vener, ou giſer a lour meaſons, ne a 
lour manors. 757 


—— — 
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This Chapter doth ſp2ead ft ſelf into chirt@en b2anches, 


*- © En primes voet le Roy, & commaund, que le peace de Saint 
Eſgliſe, & de Ja terre ſoit bien gard, & maintcine en touts points; 
& que common droiture ſoit fait a touts, auxibien as poures, come 
as riches, fans regard de nulluy, &c. TOTES 


Imprimis Rex vult, & precipit, quod pax facroſante Eccleliz, & Regni ſolide 
cuſtodiatur, & conſervetur in omnibus, quodque jutticia fingulis, tam pauperibus, 
quam divitibus adminiſtretur, nulla habita perſonarum ratione. -  * | 


1 Branch, 


Obſerve well this 
Law. 


© "This is an ancient marxime of the Common Law repeated,and affirmey lntr leges Edgart 
amongſt the Laws of King Edgar : Primum Ecclefta Dei jura & immunitates Regis. 


fas omnes habeto, publici juris beneficio quiſque fruitor, eique cx #quo & bond 
{five is dives, five inops fuerit) jus redditor. 

Feta reciteth this fundamental Law in few wo2vs, Quod pax Ecclefiz, 8 
terrz inviolabiliter obſervetur, ita quod. communis juſiicia fingulis pariter ex- 

And this Law hath bien explained and affirmed by vivers other As of 
Parliament, h 

Britton fol. 1. ſaith, Peace ne poet my bien eſtre fans Ley 3 Therefoze this 
Law as a mean, that peace map be kept and maintained, p2ovidech that 
common Droiture, (1, Juſtice ſelonque le Ley, & cuftome d*Angliterre) ſoit fait 
a touts, &c. | 

Þut this ancient Law had ocreat need at this time to be rehearfed, and coms 
manded to be put in execution, foz that by reaſon of the often inſurrecions, tu- 
mults, and inteſftne Wars in the raign of King Hen. 3. the peace of the 
Church, and of the Land, was foz a long time miſerably diſturbed, and in a 
manuer overthzown, foz of thoſe inteftine Wars the Poet ſaid truly, 


Nulla fides pietaſque viris, qui caſtra ſequuntur. 


And of thele ſeditions Subjects, another in the perſon of the poy Plough-man 
in the like caſe ſaid ; 


Impius hec tam culta novalia miles babebit ? 


Barbarus has ſegetes ? en quo diſcordia cives 
Perduxit miſeros ! ' 


Another miſchief was, that during theſe tumults and inteſtine Wars, 
Law and Juſtice lay aſleep, foz Silent leges inter arma 3 ut che rule is 
KOd, and doth ever hold, Dormiunt aliquando leges, mortuntur nunquam. 


untur. 


C Purview eſt que nul ne veigne manger, herberger ne giſer 
al meaſon de Religion, &c. ] The miſchief is at large ſet down 


in this Ac, wherein it is to be obſerved, that over and above their own 
competent maintenance, the reſidue ought to be expended in wozks of 


ty. 

Yereof Flcta ſaith, Et ne religiofi per onerationes indebitas ſupervenientium 
depauperentur, per quod eleemoſynas & ſervitia- ſubtrahere cogantur, vel terras 
ſuas vendere, vel alienare, ex principis cocttitutione prohibitum eſt, : 2X nullus 
hoſpitari preſumat in domibus religioſorum de aliena advocatione, niſi ſpecialiter 
rogatus, nec fumptubus domus nec ſuis propriis contra tutorum domuum vo- 


em, | 
Y C Et 


By all which it appeareth , Quod ex malis moribus bone leges ori- 


Fleta lib. 1, Ca.29 


I R.2. CAaP-2. 
1 H.4. Cap. i» 
2 H.4+ Cap. Le 
4 H.4.cap.3. 
7 H.4e Cap«1s $eCe 


Virgil. 


2 Branch, 


Vide leftatute de 
Carlile, Anno 

35 E.1. Lib.8. 

fo. 130, the caſe of 
Thetford ichole. 


Fleta lib.3. cap. 5+ 
Britton fol.37- 
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& Branch. 


Fleta ubi ſupra. 


Vide hic, cap.20. 


6 Branch. 
Mag.Chart.c.21, 
Arcic.Cler, ca.11- 
I4 E.3. cap.3. 
18 E.3.cap.3, 
Regiſt.92. | 

7 Branch, 


2 Branch, 


Brit fol.37. 


9 Branch, 


> 10 Branch. 


Flera ubi ſupra. 


Conſfiliarii Regis. 


C Et per ceſt Statute nentend' pas le Roy, que grace de hoſpita- 


litie ſoit ſuſtreit as beſoignes. ] Pere it appeareth that the grace of ho- 
ſpitality conſiſteth in diſfributing to them that have ned. 


C Ne que les avowes des mefons les puiſſent per lour fovent ve- 


nues ſurcharger ne deſtruer. ] This is evident. 


C Purview eſt enſement que nul graund ne petit, per colour 
de parent”; ou deſpecialtic, ou per auter affiance, ne per auter 
encheſon, ne courge en auter parke, ne peſhe en auter viver, &c..] _ 
Pereof Fleta ſaith, Nec'etiam przſumat quis temere 1llicentiatus currere in 
parco alieno, nec in alterius vivario piſcari, veruntamen fi. contingat aliquis 
in hujuſmodi domibus per licentiam magiſtri domus vel ejus ballivi, -quod 
non aperiat feneſtras inhibitas, . vel aliquas frangat ſeruras, & vicualia vel 
alia bona violenter capiat, vel extrahat ſub colore emptionis, vel alio quoquo 
modo, &c. 


Pere note chat vivarium, vivary is here taken fo2 waters where fiſhes are 
nourtſhed and kept. | 


C Et que nul face barter blee ne prender blee, 8&c. 7] Thisbzanch 
againſt purveyozs doth extend as well to Lay, as Cccleſiaſtical perſons, and is 
well explained and confirmed by divers and many Statutes, | 


C Et que nul preigne chivals, boefs, chares, ne charets niefs, 'ne 
bateux, ne auter chole a faire carriage, &c. ] And by the Statutes 


aboveſaid and many other, this bzanch concerning carriage is alſo well er- 
plained aud confirmed. 


C Et ceux queux viendront encontre les eſtabliſhments avandits, 


& de ceo {oiant attaints. *] Yere is contained the puniſhments of ſuch as 
do offend againſt-any of theſe eſfabliſhments, as well ac the Kings ſuic, as ac 
the ſuit of the party grieved, | | 

And herewich agreth Britton, fo2 he ſaith, Et auxi des Viſcounts & des 
touts nous auters Miniſters, Juſtices, & Coroners, & auters que gents de Reli- 
gion, & auters gents greveront per ſurcharges de lour venues pur herberger oveſ- 
que eux ſovent a auter coſtages, oveſque trope de frap de gents & per ſojourners 
de lour gents, & de lour chivaux, ou de cheines, ou auterment per emprompts 
de lour chivaux ou de cariage, ou de deniers, ou per begger merime, ou fees, 
ou auter choſe a eux ou a aſcun de lour meyne, ou de lour amys, & in ceo caſe 
ſoient puny per fyns. 


{ Et le Roy defend, & commaund que nul deſormes face 


male damage, &c. ] This clauſe extends as well to Lay as Cccleſiaſti- 
cal perſons. | | 


C Et eſt purview que ceux points liont auxibien nous Coun- 
{cllors, Juſtices de Foreſts, & auters Juſtices, & auters gents. } 
Df theſe two bzanches Fleta ſaith thus, Item nec graventur viri religioft, 
perſonz Eccleliaſtice, vel alii, pro co quod vetuerunt hoſpitium, vel vicualia 
alicui, vel pro eo, quod queſti fuerunt de aliquo gravamine eis illato in prz- 
dicis articulis contento, quod fi quis fecerit, & inde convincatur, puniatur per pce- 
nam ſupradiam, nec excipiantur in premiſhs contiliarii Regis, nec Juſtic' de _ | 

ve 


w» 
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vel alii quicunque Juſticiarii vel miniftri Regis, non magis quam mediocres, vel mi- 
NnOres. | | 


'C Et que les points avandits ſoient mainteynes, &c. ] @hig 1: Branch. 
bzanch extends as well to Lap, as Eccleſiaſtical perſons, ' | 


C Et que nul envoie a meaſon, &c. ] This is alſo gs general as the- «2 2ranch. 
Note it is an article, Inter capitula Itineris de hiis qui miſcrunt ad domus 


vel maneria religioſorum homines, equos, vel canes perhendinando ad cuſtum 
EOrumm. | 


C Uncore eſt purview q Viſcounts ne herbergent ove nulluy, Sc. _ 13799 
Df this Fleta ſaith, De Vic? proviſfum eft quod non hoſpitentur alicubi - TRI SINE 
propriis ſumptibus, veruntamen concefſum . eſt, quod in domibus religioſforum 
vicifſim per  unam noQem tantum cum ſex equis, & non pluribus ſumptibus 
aJienis in ſuis, þallivis hoſpitentur, dum: tamen frequenter non venerint. ©& 

Cap. Itineris de Vicecomitibus venientibus ad hofpitandum cum plucibus quam 5: 
vel 6. equis in ballivis fuis, vel qui per frequentes adventus ultra quoſcunque one- 
raverint, | 

Yere is: to be obſerved that often in Fleta,: and other old Authozs and Dta- 
tittes this wozp perhendinare is uſed, which lignifieth to ſojourne, and perhen- 
divationes fignifieth ſojourning, 

And that we may note once again foz all, whenſoever an Act of Parliament 36 E.3. Cap. 
both generally pzohibit any thing,as in this Chapter it doth, the party grieved ge Itin. Vet. | 
ſhall not. have bis Action-only-fo2 his private relief, but the offender ſhall be 99% <r5-154- 
pttniſhed at the Kings ſuit fo the contempt of bis Lawz and cherefoze upon 
this Dtatute it all be inquired at the Kings ſuit, De hiis qui miſerunt ad do- 
| mos vel maneria religioſorum vel aliorum homines, equos vel canes perhendinando 
ad cuſtum £corum,. & de Vicecomitibus venientibus ad hoſpitandum cum pluribus 


quam quinque vel ſex equis in ballivis ſais, vel qui-per frequentes adventus ultra 
quoſcunque oneraverint, © 


CAP.II 


LUrview eſt enſement, que quant Clerke eſt priſe pur rette de Marlb.cap.27- 
felony, & 11 ſoit demande per Lordinary, il lay foit liver, ſo- 
Jonque le priviledge de Saint Efgliſe, en tiel peril come 1ls appent, 
folonque f clit avant ſes heures uſe. Etle Roy amomit les Pre- 
lates, & eux enjoine en Ia foy que ils luy dotent, & pur la common 
profit de la peace de la terre, que ceux que font endites de tiel rette 
per.ſolempne queſtes des probes homes fait en la Court' del Roy, en 
nul manger ne-les deliverent fans due purpation, iffint que le Roy 
neit meſtier de mitter auter remedy. © bots 


Themilchiefs befoze this Statute were this t i, That the 0zdinary would 
often challenge one foz a Clark that was none; 2. That when any that were oz * 
had ability to be of the Clergy, were indicted - felony, the Dzdinary wouly 

i” J- 


p;eſentip 


—_— 


4 eſtm, primer. Cap.2. 


20 E:2, Coro.233» 
26 Aſſ.19. 5 H4- 
36. 9 E428, 


25 E.3. cap.6. 
Leftarure de Bi- 


gamis cap.6. 8& 
Artic.Clcr.ca.15. 


BraR.! 3. fo.123- 
Artic.Cler.ca 15. 


> 


p2eſently demand them, and the Court deliver them without inquiſition, But 
always after this Statute, the Court tok an inquiſition of office, Ut ſciatur 
qualis ordinario deliberari debeat. 3. That the Dzdinaries would often deliver 
them without due purgation, whereby the King loft his fozfeiture,and offences 
rematned unpunithed. 


C_ En tiel peril come 1] appent. ] The peril was, that if the ©z- 
dinary ſhould demand any man foz a Clark that was none, his tempozalties 
ſhould*be fo2 that contempt ſeiſed, and ſome have . holden that he ſhould loſe 
that franchiſe o2 pziviledge to demand Clarks foz him and his Succeſſozs foz 


ever ; but ſ& the Statute of 25 E.3. Cap.s. foy ſince that Statute it hath ben 
holden but finable, 


q Que ceux queux ſont endites de tiel rette per ſolemne enqueſt 
ces probes homes en Ja Court .le Roy in nul manner -ne deliveront 


ſans due purgation. ] Befoze this Statute if any Clark had ben arreſted 
foz the death of a man, oz any other felony, and the D2vinary did demand him 
befoze the ſecular Judge, he was delivered without any inquifition to be mave 
of the- crime 3; and this appeareth by Braton, who waiting befoze this Dta- 
tute ſaith, Cum veroClericus, &c. captus fuer? pro morte hominis, vel alio_ cri- 
mine, - &-impriſonatus, 8 de eo petatur curia Chriſtianitatis ab ordinario loci, &c. 
impriſonatus ille ſtatim ei deliberetur fine aliqua' inquifitione facienda. 


Xut after this Statute, to the end that the D2dinary might have moze . 


- care of purgation to be duly done accozding to the p2odifion of this Act, when 


Brit.ca.4+ fo.11. 


8 E.2. Coro.q17- 
17 E.2. 1bid.386. 
3 H.7.12, 


3 H.7.fa.1,12, 


\ any Clark was indicted of 'any felony, and refuled to anſwer co the felony, buc 


claimed privilegium Clericale, and'was demanded by his D2dinary, pet befoze 
he was delivered tothe Dadtnary, all the Recozds ſay, Sed ut} fciatur qualis ei 
(s. ordinario') libexari debeat, *imquiratur inde- rei veritas per patriam: Anv 
thereupon an tuquiſition was taken whether he-were guilty of the fact oz no, 
and if he were found guilty, his gods and chattels were fozfeic,” and his lands 
ſeiſed into the hands of the King, | | * 

Britton that w2ote after this Statute, ſaith, Si le Clerk encoupe de felony, 
(i. indite qu appeale de telony) alledge Clergie, & eſt tiel trove (5. que eſt un Clerk) 
& pLordinary demaund, donques ſerra inquiſe coment il eſt meſcrue (i. culpable) 
& 11] ſoit nient meſcrue, &c. donques il ſerra aroge touts quits, & fil ſoit meſcrue fi 
ſoient ſes chateux taxes, & ſes terres priſes in noſtre maine, & ſon corps deliver al 
Ordinarie : 90 as by the one Authsz, who wzote a little befoze this Statute, 
and the other who wzote pzeſently after (together with the continual p2actiſe 
thereof ) the diverſity doth appear, L + 

Monachus indictatus de felonia, petiit privilegium Clericale, Abbas preſens pe- 
tift eum tanquam ſuum proteſſum, & ad hoc fuit admiſſus loco ordinarii, inquiſitio 


. 


. captaex ofhcio dixit.quod non.culpabilis, ideo quietus receffit, - & fi culpabilis in- 


ventus fuiſſet, -adbue dio Abbati liberaretur, &c... 

- But of the allowance of the benefit of Clergy.upon the arraignment,it was 
very p2ejudicial to the Paiſofter, 'foz that he loſt his challenges to the inqueſt, 
that found him-guilty, and'ypet upon the inqueſt of office fozmerly uſed, Ut ſcia- 
tur qualis ordinario'deliberaridebet, he fozfeited all his gods and chatcels,and the 
pzofits;of His-lands until he: hadmade his purgation ;/- And therefole that thyice 
reverend and learued: Jupge-Þir John Priſor-Chief Juftice'of the Court of 
Conimon Pleas ſtudying how 40 relieve the, pwp pziſoners that were deſtitute 
of counſel, with the advice of the relt of the.3 dges.in the xaign of, H.;6.;foz 
the ſafety of the innocent, would not allow the Pziſoner the benefit of Clergy 
befoze he had pleaded to the felony, and haping had the benefit of his chal- 
lenges and other advantages, had been convicted thereof : which jult and cha- 
ricable courſe hach bn generally obſerved ever ſtnce. GE 
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C Sans 
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C Sans que! purgation. ] Wefoze this Statute, Purgations were un; 
duely made, moze fo2 favour, then fo fartherance of -Iuffice, whereby 'ma- 
lefactozs were encouraged to offend + UWherefoze the Bing admoniſhed and en- 
jopned by this At of Parliament the P2elates upon the faith which they ought 
unto him, #c. to deliver no Clerks, that were indicted, - without due purga- 
tion, - as they tendzed the common p2ofit of' the peace of the Land. ' Eur "this 
ropal admonition _and-injunction ( and many'other in ſucceeding Ages, as it 
by Parliament Rolls appeareth ) tok lictle effec, but the abuſes in making 
Purgations in the end became ſo intolerable, as Queen Elizabeth, by aſſent 
of the Lows Spiritual and Zempozal, and che Commons in Parltamenc 
aſſembled, as matter unrefozmable, tok it quite away 3 but yet, what che 
Law was therein befoze that Statute, is god to be known, and therefoze 
ſomewhat ſhall be ſaid thereof in the Treatiſe of the pleas of the* Crown, be- 
ing the p2oper place foz the ſame. 2 


CAP. IIL 


v 


Urview eſt enſement, que nul rien deſormes '{oit demande, Regiſt. 184. cap. 


ne priſe, ne levie 'per Viſcount, ne per auter, 'pur eſcape = = 
de laron, ou felon, jeſque a tant que leſcape ſoit adjudge p Juſtices 
errants. Et que auterment le ferra, cy rendra a celuy, ou a ceux 


que tie] averont pay, quant que 11 avera priſe & reſceive, & au 
Roy au tant, | 


The miſchief befo2e this Statute was, that Sheriffs in their Tournes, 18 E.2. Star, de 
and Lo2ds in their Leete, who had juriſdiction to enquire of-eſcapes of thieves v1! Franc*, 
and felons, upon pzeſentment befoze them of ſuch eſcapes, woul» levy fines 
02 amerciaments foz ſuch eſcapes, fo2 that they pzetended that the ſaiy me 
fentment was not traverſable : Now fozaſmuch as tc required judgment in 
Law to diſcern between a voluntary eſcape and a negligent in caſe of felony, - 
and alſo what ſhould be adjudgedan eſcape, and what not, they might enquire 

only, andthe Judgment thereupon belonged to the Juſtices/in'Eire, + | 

This ®tatute doth declare, that nothing ſhould be demanded, taken, oz les 
vied by any Sheriff, oz other, until the eſcape be adjudged by the Juſtices in 
Eire, and addeth a penalty if any ſuch thing be done, | 


Fo: p2of whereof, we find-befoze the making of this Dtatute, Quod eva- Ror.clauſ. aE.1;-: 


fiones latronum ſecundum legem & conſuetudinem regni;coram; Jufticiariis regis M-11.  » 
itinerantibus & non alibi, debeant 8 conſueverunt judicari,: & amerciamenta:inde Mirr.c.2. 5.9. 
,provenientia per ſummonitionem Scaccarii ſunt levand*?. UWe find alſo in; the EP TPIR 
ſame year, that befoze this Ac of z E. 1. was. made another Reco2d, Qua xy eat 
evaliones latronum coram Julticiariis regis itinerantibus, 8 non alibi judicari_ des - 

bent, mandatum eſt vicecomiti quod reftituat-8;;1, W. C. quas ab eo cepit pro 

evaſione cujuſdam hominis, &c. * Now 'that, the-Common Law, the miſchief 

-befoze the Statute, and the purview of the Dtatute:be underſf@d, let us per- 

uſe the wozvs of the Ac. | 


. $4 -b begrang Doom ag Barat Bog jelque a tant. que leſcape 
ſerra adjudge per Juſtices Errants. } - Wp- theſe wows the - Court of 
= - | the 


18 Eliz, cap.6, 


- woo eas oo. tg Ks — KALE IEx = NS - 


og: ALSLIe 


Lib.2. fol. 46, 


Marleb.c.19. 28. 


Hic cap.1 5, 


21 E:3.54b. 
2 I 4 Y | 2, 
27 aſl.p.2. 
Regulas 


31 E,z.cap.14. 
car, 1s 
I R.3. CAP 3, 


Cuſlumier de 
Norm.cap.17, 


Do, Ke Stud, 


cap. 51, fo,156, - 


Ja ou wrec 


Wefim, primer, Cap.4- 


the Kings Bench which is holden coram rege, is not excluded, but p2zeſent- 
ment-of ſuch eſcapes map be made there : Firff, foz cha this pzohibicion be- 
cinneth wich Sheriffs, and therefoze the general, wozds [ or by any. other [ 
ſhall be intended of Lets, being, inferiour Courts, and not of the Juſtices 
of the Kings Bench, being the higheſt of any ozdinary Court of Juſtice in 
England, Secondly, foz that the Court of the Kings Bench. is -an/Cire, 
( the returns there being Ubicuvg, fucrimus. in Anglia ) and moze then an 
Eire ; foz if the Kings Wench had come into a County where-the Eire 
had (it, the. Eire had ceaſed, foy in preſentia majoris ceſſat ;poteſias mi- 
NOTIts, | 

_ But by the Statute of 31 E. 3, it is enadey; that eſcapes of thieves and fe- 
lon?, 4c, from hencefozth to be judged befoze auy. of the Kings Julfices hall 
be levied from time to time as they ſhall fall, ag well in the time paſt, as in 
the time to come, | 


CAP. IV. 


E wreck de mere eſt accorde, que la ou home, chien, ou 

chat eſcape vive, hors de la niefe, la niefe ou. batell'; ou 

nul rien, que la cins fuit, ne ſoit | adjudge } wreck, mes foient 
les choſes ſaves & gardes pur le vieu del-vicont, coroner, ou al; 
ou det bailiffe le Roy, & bailes en les mains ceux de la ville, ou 
les choſes ſont troves, iflint que fi nul ſue les biens, & puit prover 


- que ils ſojent, ou a ſon ſeigniour, ou en fa garde peris, deins lan 


& le jour, ſans delay luy foient rendus : fi non, remaigne au 
Roy. Et ſoient prifes per le Vic' & Coroners, & bailes a la ville 
pur ——_ devant Juſtices de wrecke que appent a Roy. Et 

e appent a auter que au Roy, cy le eit per meſme le 
manner. Et que auterment fra, & de ceo ſoit attaint, ' ſoit agarde 
al' priſon, & rent al volunt le Roy, & rendra les damages enfement. 
Ex fi le bailiffe le face, & ſoit diſavow de ſon ſeigniour, & le ſeig- 
mour , ne.,ottrie de ceo a. luy,. reſpoign' le. bailifle, 111 cit, d« 
quoy, & fil-neit de quoy, rendra le fegniour le corps du bailifte 
au Roy. 


-\Bany have doubted what the Common Law was vefoze the making of 
' this Dtatuto-3\ and ſome have holven, that the Common Law was, that the 
& Wecked pon the ſea were fozfeired to the King, and that they be fot- 
eftev-alſo'ſineo the Dtacute,/ unleſs they be ſaved by following this Scature. 


& ©. M6this Iauſwer with Macrobivs, - Multa ignotamus, que nobis non laterent, 
BraRt.li.z. fo.120. fj veterum leRtio nobis efſet Ffatniliatis : Foz Braton, who wote befoze this 


Bric.f0. 9.26.85. 


Fler,li.t, cap.zr. Parte, pzoveth, that this Ae&-is but a declaration of the Common Law, 


is proprie/dici poterit Wreeeuin, 'f1'Navis frangantur, & de qua-nullus vivus . 
evalcrit, & maxiime fi dominus-reritn ſubmerſus fucrit, & quicquid inde ad tet- 
ram venerit, erit domini regis, &c. & quod hujuſmodi dici-debeant Wreccutn 
verum eſt, niſi ita fit, a verus dominus aliunde veniens per certa indicia 6c 
figna docuerit res effe ſuas, ut fi canis vivus inveniiatur, &c, Et eodem modo fi 
xcerta figna appolita fucr* mercibus & aliis rebus. COFOL Th 
; e 


- 


—_ — OE 


Cap.4. Weſtm. primer. 165 

The Mirror ſaith, A lour view (s. les-coroners) de wrecks a les appent denhui- wirr.c.r. g.13. & 
rer ou les wrecks vient a terre, quelles choſes, combien 8& 1a' vaJue diltin&ment- per c-3- $. de wrecks. 
parcells. Et fi home, beſte, oiſell, ou auter chole vivant vint avecqz. ou non, &;iflint 
per dividend ſoit livre ala prochein ville,” un ou pluſors ,pur-ent refponder al verey 
Seigneur (i. proprietarie) ft la vient challenger, & defreſuer de deins lan., - - - + | 

And albeit this Authoz w2ote after this Dtatute, yec he w2ote of the afict- 
ent Laws befo2e the ſame, and is moe large then the wozds of the Act : fo 
therein is named only of a man, a dog- and a cat, - that eſcapeth alive 3 and 
this Authoz ſpeaketh generally of any beaſt, hawke, oz other living thing, fo 
as he purſueth not this Ac, but treateth:of the Common Law, 

Rex pro ſalute anime ſuz, & ad 'malas conſuetudines abolendas, conceflit, Rot.cartan.26; 
quod bona in mari periclitata non perdantur nomine Wrecci, quando aliquis ho- H.3. Rox.clauſ 
mo, aut beſtia vivus de navi evaſerit. And now having cleared this point, let a, = Fa w_ 
us peruſe the wozds of our Act. © - ? Lig Fon +440 why 

. bles caſe. 

C De wrecke de mere. '} Wrecke oz Shipwecke isan Cnglih wo2d, cuſtumier de | 
tn French, Naufrage, in ancient French, Varech, in Latine Nautragium, 1e- Norm.c.19. * { 
rally Wreccum maris, Wrecke of the ſea in legal underſtanding is applyed to a a7 
ſuch gods as after Shipwzeck at ſea-are by the ſea caſt upon che land, and *;7's."" 04" 
therefo2e. the juriſdiction thereof pertaineth not to the Lozv Admiral, but to $ir Hen.Conſt. 
the Common Law, | | Caſe, ubi ſup. 

Althotgh this Statute ſpeaketh only of Wrecke, yet this Statute erten- 
deth to Flotſam, Jetſam, and Lagan t foz2 which ſee Sir Henry Gonftables caſe, 
lib.5. ubi ſupra... | | My 1 

The cauſe wherefo2e oziginally TWrecke was given to the Crown, fwd | 
nou two maine Paximes of the Common Law; Firſt, that che p2operty of | 
all gods whatſoever mutt be in ſome perſon, Decondly, thac ſuch gods, as' no wy | 
ſubject can claim any pzoperty in, do belong to the King by hts pzerogattve, as | 
cryaſure crove, ſfrayes, 'wzecke of the ſea, and othersz becauſe of anctenc 

ime, when the art of Navigation was not ſo perfect, noz trade of merchandize 

rown to ſuch perfection, as now it is, it was a matter of great difficulty to be | 
P20ved, in whom the p2operty of gods wecked at ſea was, Bracton ſaith, p,,@ j;.1.6.8, | 
Item tempore dicuntur res in nullius bonis efle, ut theſaurus. Item ubi non-apparet 9 4.5.45. j 
dominus rei, ficut efte de wrecco maris. Item de hiis quz pro waivio habentur, *' 
facut de averlis ubi non apparet dominus, que olim ftucrunt inventoris de jure na- | : 
turali, jam efficiuntur principis de jure gentium. Mthers have y&lded another | 
reaſon, that the King by old cuſtom of the Realm, as Lozd of the Narrow | ; 
Dea, ts bound to ſcoure the Dea of the Pirats and petty robbers of the Dea : 
and ſo it is read of that noble King Edgar, that he would twice in the year ; 
ſcoure the Sea of ſuch Pirats, #c. and becauſe that could not be done withouc : 
great charge, the Law gave unto him ſuch gods as be wzecked upon the Dea 
towards the charge, 

If a Ship be ready to periſh, and all the men therein fo2 ſafeguard of their gor.par. 28 E.c. 
lives leave the Ship, and after the fozſaken Dhip pertſheth, if any of the men m.23. in dorſ. 

.” be ſaved and come to land, the gwds are not loſt, the Merchants of | 

A Ship on the Sea is purſued with enemies, the men fo2 ſafeguard of their ayt gp cale. 
lives fozſake the Ship, the enemies take the Dhip, and ſpoil her of her gods | Sins ho po "I 
and tackle, and turn her into Sea, by the weather ſhe is caſt on land, where her pro willieimo 
men arrived, and it was reſolved by all the Judges of England that the Dhip Fiſhlake. 
was no w2ecke, no? loſt; os 
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C Home, cheine, ou cat. ]J This Statute, as hath ben ſaid, being | 
but declaratozy of the Common Law, theſe the inſtances are put but foz ex- Brad. ubi ſupra, 
amples, foz beſides theſe two kind of beaſts, all other beaſts, fowles, birds, wg og un. by 
hawkes, and other living things are underſtod, whereby the ownerſhip oz 13 7 open 
p2operty of the gods may be known : and Bracton yet goeth farther, Si certa 4; ms.c.4. 2 8-3: 
{igna appoſita fuerint mercibus, & aliis rebus, &c | .- fo2a. 
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_ Weſtm. primer. Cap.s. 


Pl:Com.466. : 


«4 Mes ſoient les choſes ſaves & gardes per le view del Viſc', Co- 


roner, &c. ) Pet if the gods be bona peritura, the Sheriff may ſell ſuch 
gods within the year, left they ſhould periſh, and nothing be made of them 3 
and therefoze fo neceſſity (which is excepted out of Law) the ſale in that caſe 


is god within the year. 


DoR, & Stud. fo. - CC Et poient prover, 8&c. deins Pan & le jour. ] Pet if the owner 


418, 


35 H. 6.27. per 
Nottingham. 
Sir Hen.Conſt, 
Caſe, ubt ſupra. 


35 H.6.29. 


Regiſt, fo. 
F .N.B., I 2, 


Vide Raſt. Pl. 
cor.fol.611. 
is R.2. cap.3. 


Bragt.li.3.fo.120, 
Britr.7.26.85, 


2R.3.fol.rr. 
Vide hic ca.g.20, 
24325,26,29. 


Art.ſuper cart. 
cap.8. & 13, 
33 H.8. cap.27. 
Dier, 8 El.z47, 
I4 H. 8.2.29. 
31 Eliz.cap.6, 


7 H.4- Cap.14+ 


die within the year, his executo2s oz adminiſtratozs may make p:of, foz that 
this Act is but a declaration of the Common Law. 

This year aid day ſhall be accounted from the ſeiſure made as w2ecke, foz 
that is the thing whereof the owner-may take the beſt notice. 

But if the Kings gods be w2ecked, and caſt upon ground, where a ſubject 
hath w2eck of che Dea, who ſeiſeth the ſame, the King may make his p2ofes 
at any ttme when he will, and is not confined to a year and a day, as the 
ſubject tis, 

Now if the gods o4 merchanviſes ſo caſt upon the land be not ſeiſed, as is 
afozcſaid, but taken away by certain wzong doers not known, the party may 
have a Commiſſion of Oier and Terminer to enquire of them that did the 
treſpaſs, and to hear and determine the ſame, and to make reſticution to the 
party, 


C Devant les Juſtices del wrecke que appent al Roy. ] Thats, 
it hall not be tried in the Admiral Court, but befoze the Kings Juſtices ac 
the Common Law, becauſe the w2ecke is ever caſt upon the land, 


C Et 1a ou wrecke appent al auter que au Roy, &c. }] Wrecke 
_ belong to the Subject, either by grant from the King, oz by p2e- 
criptton, | 

Þf ancient time, wzecke of the ſea, and other caſualties, as treaſure trove 
in the land, ſfrayes, and the like, were primi inventoris quaſi totius populi, ſed 
poſtea ad regem tranſlata fucrunt, quia non modo totins populi, ſed reipublice 
etiam caput eſt : JFut if treaſure be found in the ſea, the finder ſhall have it at 
this day, 


C Er rent al volunt le Roy. ] That is, be fined at the Kings will, 
which is to be underſtod, that the Kings Juſtices, befoze whom the party is 
attatnted, ſhall ſet the fine, Et non dominus rex per ſe in camera ſua, nec ali- 
ter.coram ſe, niſi per Juſticiarios ſuos : Et hc eſt yoluntas regis, viz. per Juſti- 
ciarios, $c legem ſuam, unum eſt dicere. | 


CAP. V. 


FE" pur ceo que elefions doient eſtre frankes, cy defend le Roy 

ſur la greeve forfeiture, que nul haute home, ne auter, per 

yar des armes, ne per malice ou manaces, ne diſturbe de faire 
franke eleCtion. 2. 


Oc the Dtatute of 7 H. 4. that Knights of Shires foz the Parliament ſhall 
be choſen, libere & indifferenter fine prece aut przcepto, 


There 


= MM 


es ee ere ee ee eee ets, 


There were two milchiefs befoze the making of this Statute, r. Foz that. 
elections were not duly made. 2: That elections were not fiely made ; and 
both theſe were againſt the ancient maxim of the Law, Fiant electiones rite 6 
libere ſine interruptione aliqua 3 And ajxain, Elefio libera eſt ; fo befo2e this Act 
in the irregular raign of H.3. the Eleco2s had neither their free, no? their duc 
elections, fo2 ſometimes by fozce, ſometimes by menaces, and ſometimes by 
malice the Cleco2s were framed, and wzought to make election of men un- 
wozthy, oz not legible, ſo as their elenion was neither due, no2 free + This 7 8.5.12. 
Act b2iefly rehearſed the- old rule of the Common Law, ( foz that elenions 
ouccht to be free )) wherein both the ſaid points are included; x1. Jt muſt be a 
due election, and 2. Jt muſt be a fre election. 


Regnla; 


381. 22 E.3, bid, 


. _—_ 76. Di El. 
as well by thoſe that at the making of this Act had power to make them, as 2». hable. 


C Greve forfeiture. ] That is, the diſturbers co be puniſhed by grie- 
vous fines and imp2ziſonment, | 
What offices and places be eligible, D& Artic. ſuper Chart. ca.$. and this Act Art. ſupet Chart. 
extendeth to all elections in Counties, Univerſities, Cities, Cozpozations, and ©P:8- & vide hic. 
other places, | q cap.10. 
And thus much ſhall ſuffice fo2 the underſtanding of this excellentand neceſ- 


3 


ſary Act, Dec hereafter cap. 10. 


_— —_ 


CAP. VI. 


FE" que nul City, Borough, ne Ville, ne nul home ſoit amerce cap. trin. Ver. 
ſans reaſonable enchefon, & ſolonque le quantity del treſpaſle, Ms-Chart-b 154-2 
s. franke home ſavant ſon contenement, Merchant ſavant ſon Mer- 

chandiſe, & villein ſavant fon gainage, & ceo per lour peeres. 


i 


Dune miſchief befoze this Statute was, chat- ſeing the wozds of the Stas Mag: Chart. c.14- 
tute of Magna Charta were Liber homo non amercietur, &o. it ertended not 
only to natuial and ſingular men, but to ſole bodies politique 02 co2pozate, | 
and not to Co2pozations, oz Companies aggregate of many, as Cities, 45o- 13 E-- x 1p 
roughs, and Towns,-Another miſchief was, that many times not only Cities, pay LEES 
25020ughs, and Towns, but p2zivate men-alſo were amercied without cauſe. *' 
Jay, that the ſaid-Dtatute of Magna Charta extended but to him that was Li- 

r NOMmOo, "uy | 

Foz all theſe thzee this Statute pzovideth, viz. that no City, Bo2zough. 02 
Town, noz any man ſhall be amercied without reaſonable cauſe, and accozding 

: | £ fo 
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Weſim. primer. Cap.7- 


Mirror C. $. $ 4» 


Star. Voc. Rag- 


man. Anno 4 E. 1. 


to the quantity of his treſpaſs, and upon this Dtatute the party grieved may 
have an attachment without any p2ohibition p2ecedent 3 foz this Act 1s a p20- 
hibition of it ſelf. 

And yet the Mirror doth take it, that all this was contained in the graund 
Charter. | 


C Quantity de treſpaſſe. ] Here Treſpals, trangreſfio. ſignifieth of- 
fence, fault o2 default, and ſo it is taken in many ancient Recows, as taking 
one example foz many ; the Dtatute, that is called Ragman, ozvainech that Jus 
ſices ſhall go thzough the Land, to enquire, hear, and decermine the plaints 
and querels of treſpaſſes, as well of the Bayliffs and Piniſkers of the King, 
as of the YEayliffs of others, and of other people whatſoever they be, ercept 
appeals of felony, #c, which was underſtwd as well of outragious takings, as 
of all manner of treſpaſs, contempt, negle, default, o2 offence to the King o2 
any other, fc. 

And in that ſenſe the Apoſtle ſaith, Ubi non eſt lex, ibinon eft tranſgreſtio. 


Fleta lib.2, cap, 1. Fleta deſcribing it ſaith, Tranſgrefſio autem eſt, cum modus non ſervaturi nec 


Cap. Itineris vet, 
Mag. Chart. fol. 
154 br 


Fleta lib.2, c.43. 


Mag.Chart. c.19. 


BraQt.1.3. f.117. 


Brit, fol. 27, 


Fleta ubi ſupra. 


menſura, debet etenim quilihet in facto ſuo modum habere & menſuram. 


CAP. VII 


Es priſes des- Conſtables, on Caſteleins, faits des auters que 

des gents de ]a Ville, 'ou la Caſtles font affiſe. Purview eſt, 

que nul Conſtable ne Caſtelein deformes nul manner de priſe ne face 
dauter home que de la Ville ou ſon Caſtle eſt affiſe, & ceo ſoit paie, 


ou gree fait deins xl jours, i ceo ne ſoit auncient priſe due au Roy, 
ou a Caſtle, ou al Seignior del Caſtle. . 


Df this Chapter Fleta ſaith thus, Nullz priſe capiantur de aliquo per aliquem 
Conftabularium Caſtellanum, przterquam de Villa, in qua fitum fit caftrum, & 
illis ſatisfa@? fit infra 40 dies, nifi fint priſe antique debit? Regi aut Domino-ca- 
{tri aut caſtro debend”. | : 

Upon the Statute of Magna Gharta,, and this Act, there were two Articles 
among others, that the Jufkices in Cir enquired of, viz. De prifis factis per 
Vicecomites, vel Conftabularios, vel alios balivos contra voluntatem eorum quo- 
rum catalla. fucrint: Item de prifis Domini Regis fave in terra, five in mari, five 
in aqua dulci, five in libertatibus ſpeQantibus ad caſtra ſua, five ad Civitates 
fuas, five ad Burgos ſuos, velin aliis locis, que ſunt, & quantum valeant, vel quis 
cas occupaverit, celaverit, vel ſuffocaverit, & quis cas ceperit, Conſtabularius, vel 
alius, & quid valent. | 

Bracton treating of the Articles of the Juſtices in Cir ſaith thus, De priſis 
Domini Regis in terra, five in aqua dulci, five ſalſa, & libertatibus ſpeantibus ad 
Caſiella ſua, five ad Comitatum, five ad Burgos ſaos, que ſunt, & quantum valeant 
per annum. 21 

And Britton waiting of the ſame matter ſaith, Ec auxi des priſes faits, per 
nous Caſtellans, & autres que ſont perners de vittaile, ou de autre choſe, per 
queux tiels priſcs ount eſtre faits,' & a queux damages, & de quels gents, & en 
tiel caſe, voillons nous que 'nul ne ſoit garrant' per continuance de ſeifin in 
damage. | 

Ang Fleta hath it thus, De priſis fatis per Vicecom, Conſtabularios, vel alios 
contra voluntat eorum quorum catalla illa fuerint: Item de prifis Conſtabulario- 

ram 


Cap.8,9. Veſim. primer. 


rum caſtrorum fadtis de bonis aliorum, quam corum,, qui ſunt de Villis ubi caſtra 
fita ſunt, & de bonis eorum, &c. ft non fatisfa&* fuer infra 40 dics, &c., 

It is to be obſerved, that in the raign of this King, and in moſt of the ſtc- 
cxeding Kings, there have ben many other Dtatutes .made concerning Pur- 
vepo2s, pet never did any Repozter publiſh any caſe, that J have ſn, and re- 
member, that may ſerve foz the expoſition of any of them, and many pzoced- 
ings have ben judictally upon many of them againſt Purvepozs, which do 
appear of Recozd. Vide Magna Charta, Cap. 19. and the expoſition thereof, any 
the third part of the Inſtitutes, Cap. Purveyors, 


CAP. VIIL 


T que nul fine ſoit priſe pur Beaupleder, ſficome auterfoits fuit 
defendu en temps le Roy Henry, pier le Roy que ore eſt. 


That is to ſay, by the Statute of Marlebridge, Anno 52 H.3. where this 
matter is explained, | 


& 


CAP. IX 


T pur ceo que la Peace de la terre ad eſtre feeblement garde 
avant ces heures, pur defalt de bone ſuit fait ſur les felons ſo- 
lonque due manner, & noſment per encheſon des franchiſes ou les 
felons ſont reſceves : Purview eſt, que touts communement ſoient 
reſtes, & aparailes, au commandement & a les ſummons des Viſconts, 
be an crie de pays, de ſuer & arreſter les felons, quant meſtier ſerra, 
auxibien deins franchiſes come dehors. Et ceux que ceo ne ferront, 
& de cco ſolent attaintes, le Roy pregdra a eux grevement. Et fi le 
default ſoit trova en le {eignior de la franchiſe, le Roy ſe prendra a 
meſme le franchiſe. Et ft le default ſoit trove en le Bailife, eit len- 
priſonment dun an, & puis ſoit grevement rente, & fil neit de quoy, 
eit lenpriſonment de 11 ans. Et fi Viſcount, Coroner, ou auter Bai- 
life deins franchiſe, ou dehors, per lower, ou per prier, ou per 
poles, ou per nul manner daftinity, concelent, conſentent, ou pro- 
curent de conceler les felonies faits en lour Bailies, ou auterment, ſe 
'teignont attacher, ou arreſter les misfeſants per la ou 11s purra, ou 
auterment ſe feignont de faire lour office, en nul maner de favour des 
misfeſants, & de ceo ſotent attaintes, que ils cient lenpriſonment dun 
an, & puis ſojent grevement rentes a le volunt le Roy, {ils etent de 
quoy, / wot cient lenpriſonment de 111 ans. | 


C Pur default de bone ſute fait fur les felons in due nianner, } 
Dome have thought that Yue and Cry have been grounded upon this Statute, 
but this Act p2oveth that Pue and Cry foz the appzehenſion of Felons was be- 
fo2e this Dtatute, fo2 it findeth fault chat god ſuic, that is, freſh ſuic, was not 
duly made And it appeareth that Yue and Cry in thoſe caſes hath been by the 
ancient Laws of this Realm, | | 
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29 E.3.39. 11 Eq 
4. b. 5 H 7.5, 
2 H. 7.15, 


The Authoz of the Mirror wiiting of the ancient Laws beſo2e che Conqueſt 
under the title Des articles des viels Royes ordeines, faith , Ordcine fuit que 


cheſcun del age de 14 ans, & oufire de mortels pechcors enſuivre de Ville, & Ville 


a Hue & Cry. 

Si quis latroni obviam dederit, eumque nullo edito clamore abire permiſerit, 
quanticunque fuerit latronis vita #ſiimata, extremum {olvat denariolum, aut pleno 
& perfeco jurejurando de facinore nihil habuiſſe cogniti contirmato. Sin quis pro- 
clamanters audierit, neque vero fuerit inſecutus, ſuz in Regem contumacie ( ni 
omnem criminis ſuſpicionem diluerit ) paenas dato. 

Glanvill calleth Yue and Cry Clamor popularis juxta Aſſiſam ( 1. Statutum ) 
ſuper hoc proditam. JEnt this Dtatute is not now extant, 

Bracton of Yue and Cry ſaith, Statim & recenter inveltiganda ſunt veſtigia 
malefatorum, 8 ſequenda per ductum carete, paſſus equorum, & veltigia homi- 
num, & alio modo, ſecundum _quod con{ultius & melius heripothe. | 

And it is one of the Articles sf that ancient Court of the view of frankpledge 
(of whole antiquity we have ſpoken befo2e) to enquire of Yue and Cries levi- 
ed and not purſued, 

All theſe Authozities were befoze the making of our Act, and therefoze it was 
truly ſatd, whoſoever ſaid it, Pervetuſta Anglorum lege ſancitum eſt, ut fi quis 
damnum ex furto paſſus, aut qui ipſum ſpoliatum viderit, fontem per acclama- 
tionem. inſequatur, Conſtabularius ejus Ville cujus opem implorat, auxilia ciere 
furcmque perquirere debeat 3 quod fi furem illic non deprehenderit, in proximam 
commigrare, & Conſtabularium ad ferendas ſuppetias iterum invocare, &c, 

Lf this Vue and Cry our ancient Authozs ſince our Dtatute have alſo wzit- 
ten, and vivers Acts of Parliament have ſince ben mave concerning Pue and 
Cty, as the Dtatute De officio Coronatoris, made the nert year after our Act, 
where tt ts ſatd, Et omnes {equantur huteſium, & veſtigium, ft feri poteſt 3 & 
qui non tecerit, & ſuper hoc convicus fuerit, attachietur, quod fit coram Juſticia- 
riis de gavla, &c, 265 E.3, & 27 Eliz. | 


© Au commandement & -a les ſummons des Viſcounts, &c. 7 
Fen ottght to be in theſe caſes at the commandment of the Sheriff, fo2 he hath 
Cuſtodiam Comitatus committed to him ; and he that goeth not at the com- 
mandment of the Sheriff oz Conſtable at the Cry of the Country, that is, up- 
on Yue on Cry, ſhall be erievonſly fined and tmp2iſoned, | 

C{ Ou a crie de pais. ] Note, in legal underſtanding Yue and,Cry is 
all one in ancient Reco2ds they are called Hutelium 8& Clamor, 'and here Crp 
is uſed fo both, And this Pue and Cry may be by hozn and by voice, avec hue 
& crie de corne & de bouche. Yow the Yue and Cry thall be made, andall in- 
cidents thereunto, you ſhall, read in the aboveſaid Dtatutes, and in our Repozts 
Vou ijall find how the ſame have been expounded, 


C De ſuer & arreſter les felons. ] Wy theſe wozds it is holden, that 
there muſt be a felony done, o2 elfe the arreſting of the party, though 'it be 
upon Yue and Cry, is unlawful, becauſe it wanteth a foundation; but if a 
felony be done, and the Yue and, Cry. is again one, that is neither indicted, 
no2 of ill fame, no2 ſuſpicioug; no2 unknown, yet the arreſt of him is lawful, 
though he be not guilty; fo2 the Yue aud Cry of it ſelf is cauſe ſufficient, 
where there is afoundation of a felony committed. And he that levieth Yue 
and Cry upon another without cauſe {hall be attached and puniſhed foz diſtur- 
bance of the Kings peace, | | 


C Auxibien deins franchiſes come dehors. ] This was not intenved 
of DanCuaries, but of Lozds, and-others, that hap Franchiſes of Junlangthefe, 


Dutfkangethefe, and the like, 
C Le 
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C Le Roy prendra eux grevement.”] That is, at the Kings ſuic 
they ſhall be fined grievouſly, and imp2iſoned, 


C Et (i le default foit trove in le Seigniour de la franchiſe, le Roy 


ſe prendra a meſme le franchiſe. ] Jt ſemeth hereby, that the Franchiſe 
is loſt foz ever, fo2 the wozds be, that the King hall take co Himſclfthe Fran- 
chile, ( viz. as fozfeit.) | 

C Et fi le default ſoit trove en le bailife, eit lenpriſonment dunan, 
&c. ] And this is accozding to the old rule, Qui non habet in re, luet in 
COIPOIE. 


C Etfi Viſcount, Coroner, ou auter bailife de franchiſe, ou de 


hors, &c. ] Note here five things are rehearſed, as cauſes wherefoze 
Sheriffs and other the Kings Officers and Miniſters of Juftice do neglect - 
their duties, 1. By p2aper, prece, ( by letters, meflages, oz wo2d of mouth, ) Przce: 
2, Reward, precio, ( ſowdid byibery. ) 3. Fear, metu, (the baſeſt, and yet the Precio. 
molt foxcible of all affections, ) 4. Sanguine, any manner of conſanguinicy oz Met. 
affinity : under which wozd ( Aﬀinity ) in this Ac is included as well neer- $anguine, 
neſs of blo, as alliance by marriage. Laſtly, favore, favour, in reſpect of Fayore. 
friendly affection, fo mien may he co2rupted, not only by reward, but in te- 

fpect of the other four alſo, all tending to one and the ſame end, to ſuppzels 
truth ; as here to. conceal, conſent, oz p2ocure to conceal the felonies done 
within their ſeveral p2ecincts oz bailiwicks, 


C IIs eyent lenpriſonment dun an, &c. | Note here the puniſhment 
foz concealment of felonies, o2 conſenting to, 92 p2ocuring the concealment 
of the ſame ; foz all this make not them accefſary to the felony, fo2 then they 
were to have ben puniſhed in another manner, but it is called miſp2iſion, oz 
concealment-of felonies. Dbſerve well the puniſhment of this miſpziſion, but 
the learning thereof appercains to the Treatiſe of che pleas of the Crown, and 
therefo2e this little touch here ſhall ſuffice. ©& the third part of the Inſticutes, 
Cap. Miſpriſion. 
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CAP. - 


| IT SITE TO II omg a et 
Int Ae ern bane —— 


oe y— - CR CS 
On re Ee EE ne 


LES 


gen ION 
£ & ww; 


mr IE 


morn OE ITE 6 


174 


Vide devant . 5. 


Inter leges Ed. 
Regis,.cap. de 
Heretochils 


Weftm. primer. | Cap.1o. 


CAP. X. 


T pur ceo que petits gents meins ſages ſoient eſlieus ore de novel 
communement al office de Coroner : & meſtter ſerroit que pro- 
bes homes loialx & ſages ſe intermellent de cel office : Purview eſt, 
que per touts les counties ſoient eſlieus ſuffiſant homes Coroners, des 
plus loyals & plus ſages chivallers, queux melius ſachent, puiſlent, & 
voilent a cel office entender, & que loyalment attachent & repreſen- 
tent les plees de la corone. Et que le Vicont eit conter rolles ove les 
Coroners, auxybien des appeales, come des enqueſts, de attachments, 
ou des auters choſes, que a cel office appendent. Et que nul Coroner 
riens demande, ne preign' de nulluy pur faire ſon office, fur paine de 
la greeve forfeiture al Roy. [_ 14 E.1, Stat. Exon. ] 


The miſchief befo2e doth appear in the Pzeamble, viz. That men of ſmall 
value and little underſtanding, of late time were choſen to the office of a Co- 
roner, where it ſhould be needful that-a Cozoner ſhould Have five qualities: 
1. That he ſhould be probus homo: 2. Lawful , i. Legalis homo: 3. Df 
ſufficient anderſtanding and knowledge : 4. Df god ability ana power co 
erecute his office accozding to his knowledge : 5. And laſtly, of diligence and 
intendance foz the due execution of the ſaid office. And reaſon required it 
ſhould ſo be, fo2 that Co2oners were in thoſe days the pzincipal gardeins of the 
Peace, and therefoze the Common Law did not only require expert men to be 
Co2oners, but men of ſufficient ability and livelihwd fo thze purpoſes x 
1. The Law pzeſumes that they will do their duty, and not offend the Law, 
at the leaſt foz fear of puniſhment, whereunto their lands and gods be ſubject, 
2. That they be able toanſwer to the King all ſuch fines and duties as belong 
to him, and co diſcharge the Country thereof, wherewith their Country being; 
their electozs were chargeable, as hereafter ſhall be touched. 3. That they. 
might execute their office without bzibery, And theſe five pzoperties are neceſ- 
ſary to every Dfticer. Vide the laſt clauſe of this Act, | 

C Sotent eſlieus. '] Jt is to be known, that the office of a Cozoner ever 
was, and yet is eligible in full County by the Freeholders, by the Kings Writ 
De Coronatore eligendo : and the reaſon thereof was, fo2 that both the King and 
the Country had a great tntereft and benefit in the due execution of his office, 
and therefo2e the Common Law gave the Freeholders of the County to'be ele- 
02s of him. Aud foz the ſame reaſon of ancient time the Sheriff called Vice- 
comes, who had cuſtodiam comitatus, was alſo eligible : Foz firſt, the Earl 
himſelf of the County had the office of the Sheriff of the County, and when 
he gave tt over, the Vicecomes ( as the wozd ſignifieth ) came in ſtead of the 
Carl, and was eligible by the Freeholders of the County : And mozeover, fox 
the ſame canſe were conſervatozs of the Peace in like manner choſen, andſo. 
were, and pet are elected the Uerderozs of the Fozeſt, and all theſe fo2 the 
time of Peace : Fo? the time of war, there were likewiſe leavers of the Coun- 
ties ſouldiers, of ancient time choſen by the Frecholders of the County, 

Erant & aliz poteſtates & dignitates per provincias & patrias univerſas, 6 per 
{ingulos comitatus totius Regni predict? confititutx, qui Heretoches apud Anglos 
vocabantur, ſcilicet Barones, Nobiles, 6 infignes ſapientes, & tidelcs 6 avimo- 
fi: Latine vero dicebantur DuCtores exercitus, apud Gallos, Capitales Conſta- 
bularii, vel Mareſchalli exercitus. Illi vero ordinabant acies denſiflimas in przhis, 
& alas couſticuebant prout decuit, & prout eis viſum fuit, ad honorem corone, 


CC 
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& ad utilitatem Regni. Iſa vero viri * cligebantur per cemmune concilium Pro * Not 
communi utilitate Regni, per provincias & patrias univerſas, & per fingulos comi- $ 
tatus in pleno Folkemote, ficut & * Vicecomites provinciarum & comiratuum eligi . . * Nota, 
debet, &c. 

The Mirror ſpeaking of the Articles by old Kings ozdaned, faith, Auxi fuer 
ordeines Coroners in cheſcun countie, & Viſcounts a garder.le pais, quant les coun- 
tes ſoy demilteront del gard, &c. And the Sheriff was choſen by Writ directed 
£0 the Cozoners. | / 

And fo - wg the conſervatozs of the Peace eligible alſo, by Writ directed to Rot.par. an.s E.x, 
the Sheriff, 

Fo2 the Uerdero?, he is ill choſen by the Freholders of the County by. the 
Kings Writ, ig 

Dur King in the 28 year of his raign reſtozed ts his people the ancient Arr. ſuper cart.an, 
election of Sheriffs in theſe wozps, Le Roy ad grant a ſon people, que ils cient 28 E-1.c. 8.13. 
ele&ion de lour Viſcount en chefcun Countie , ou Viſcount neſt my de fee, {ilz Vide ſupra. 
vollont. 

But now by the Statute of x2 R.2. the Chancello, Treaſurer, Keeper of the 2 8.s. CaP. 2. 
Pzivy Deal, Steward of the Kings houſe, the Kings Chamberlain, Clerk of Vide Star. 9 E.2. 
the Rolls, Juffices of the one Bench andof the other, Barons of the Exchequer, Pe Vic- 14 £.3.5 
and all other that ſhall be called, are to ozdain, name, oz make Sheriffs, ſhall 
be firmly ſwo2n that they ſhall not ozdain, name oz make any Sheriff, foz any 
Nift oz bzocage, favour oz affection, but that they ſhall be of the moſt lawful 
men, and ſufficient, to their eſtimation and knowledge, 

It is holden in our Swks, that albeic the King dieth, yet the Cozoner, be- Dier 1E1.f. 1655. 

cauſe he is clected by the F2eholders of the County by Writ, and retourned of 
Recs2d in the\Chancery, which ts a judicial act, remained, and ſo of the Uer- 
deroz: otherwile it is of Judges and Juſtices, that hold their places by Wric, 
Commiſſion, Letters Patents, oz otherwiſe at will,, which might be a reaſon 
wherefo:ze the Sheriff of ancient time was eligible, foz chat he had cuſtodiam 
comitatus, and” a 'pzincipal conſervato2 of the. Peace 3 and therefoze his au- 
thozity ſhould not ceaſe by the death ofthe King, no moze then that of the Co- 
roner, "fe. / 

Now 'ſ#ing-that Cozoners are elected by the County, if they be inſufficienc, 
and not-able to anſwer ſuch fines and other duties in reſpect of their office, as 
they ought, the County as their ſuperto2 ſhall anſwer the ſame : As fo2 exam- 
ple, the County of Kent made election, by fozce of the Kings Writ, of William 1n'scaccar. inter 
Herlizon' ts be one of the Cozoners fo2 the ſame County, who after was amer - przcepr. Term. 
cied pro falſo retourno 40 s. whereupon P2oceſs went out to the Sheriff co leyp Hill anno 14 E. 3. 
itz the Sheriff upon his oach ſaid, that che ſaid William Herlizon non habet ge FaTE Ones 
terras vel tenementa, bona ſeu catalla in baliva ſua, nec habuit, unde di& deharii Fr 
levari poſſint : Now' faith the Recozd , Et quia ipſe Coronator electus fait per 
comitatum, &c. ita quod in defectu ejuſdem Coronatoris totus comitatus ut cle&or 
& ſuperior &c. tenetur Regi reſpondere 3 przceptum fuit nunc Vicecomiti, quod 
de terris & tenementis hominum totius comitatus in baliva ſua heri fac* predict? Reſpondeat ſu- 
40 s. And the like Law was of the Sheriff, and other the ſaid Officers, when P£129r- 
they were eligible, 3ut now let us return to the purview of our Act, 


Mirr. cap.1. $ 3. 


C Homes Coroners. } The number of Cozoners are not ſet down by 
Law: in moſt Counties there are four, in ſome Counties fir, in ſome fewer, T - 
andin ſome Counties one, yr, "0a a 
F062 the wozd Coronator, ſce Mag. Cart. CAP. 17. F. N.B. 163, "Y 


C Sufficients. } Sufficiens is a large wozd, and implies as much as ido- Li.8.f.41.Greiflies 
neus, and it hath two of the attributes mentioned in the Pzeamble, chat ts, caſe. FN.B.163.n. 
4 


| E 1. de offic? 
lawful, and ſage. Coronar', 14 E.3» 
Ccap.7. 


C Chi- 
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Brit. 3.b. Flet.lib. C Chivaliers. }- 3n ancient times none were choſen under the degri of 

x, cap.13-25- . Knighthod to be Cozoners, \Sut ſome ſay, that this wozd ( Chivaliers ) was 

23 aſl. p.7. Mag. yut into this ®tatute, to the end that the party to be choten might have lufficts 

hypo bh dr ent in the County, which may ſerve fo2 interp2etation of divers other Dta- 
Chap. & Chap.3s. utes, being accompanied with ule and experience, 

See hereafter Stat. y : bs 

de milit. Regiſt. —@ Queux melicus ſachent, puiſſent, & voilent a cel office enten- 


ay Regiſt, & der, 8c. j Qui mclius ſciant, poſſint, & velint officio illi intendere, 8c. Note 


F.N. B. up ſup. well theſe the qualities, | : 
- Now what cauſes there he to remove a Co2oner, Vide-Regilt, & F, N.B, 


Mirr. lib.x, cap.de  Q{ Que lcs Coroners lotalment attachent & repreſentent les plees 
es Ge own) dc} Coron, GC. | Jy this it appeareth, that the Cozoner is Judge of the 
. Brice. cor. " Flee, Cauſe, and not the Sheriff; and this agreth with our old and latter Boks, on- 
lib.r, cap. 18.8 2s 1 the Dheriffs have counter-rolls with the Cozoners by fozce of this Act, and 
E, 1. Star. de of- therefoze a Certiorari may be directed to the Sheriff and Cozoner to remove an 
cio Coronat. = appeal by ill befoze the Co2oner, becauſe the Dheriff hath a counter-roll : 
rang Xut if the Certiorari be directed to the Sheriff only in caſe of appeal oz indict- 
Char. cap. 19. Ment of death, it is not ſufficient to remove the Reco2d, becauſe he is not Judge 
Hic cap. 14. 4 H.6. of the cauſe, but hath only a countep-roll, Vide Magna Chart, cap.17, maup 


ubi ſupra. authozities citeo there concerning this matter. | 


14E. r.Stat.de (| Et que nul Coroner riens demaund, ne preigne de nulluy pur 


oi faire ſon office, ſur peine de la greve forfeiture al Roy. ] And this 
Vide hic c'25, was the ancient Law of England, that none having any office concerning ad- 
SEC 5 E.6, C. miniſtration of Juſtice, ſhould take any fee 02 reward of any ſubject foz the do- 
ing of his office, to the end he might be free and at liberty to do Juſffice, any 
not to be fettered with golden foes, as fetters to the ſupp2eſſion oz ſubverſion 
of truth and julkice : And therefoze this Statute was made in affirmance of the 
Common Law3 this ofily is added, ſur paine de greve forfeiture al Roy. 

3 E.3. coron. 372. A Co20ner received 1 d. of every Uiſne when they came befoze the Judges in 
: Eir, as belonging to hts office, which was neither againſt the Common Law, 
noz this Dtatute; foy he twk'it not foz doing of his office, but a right due to 
his office, which might have a reaſonable beginning; viz.. fox and towards his 

| travail, attendance, and charges. | 5 
3H. 9. cap.1. And this Statute ſtwd in fozce until the Dtatute made in 3 H.7. ca.1. which 
| gave him a fe of 13s. 4 d. upon the view of the body, of the gods of the 
1 H.8, cap.7,  Eutif che Cozoner fit upon the view of any ſlain þy miſadvencure, he ſhall 

| "have nothing. Poze ſhall ve ſaid hereof hereafter, Cap. 26. | 
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CAP. XL 


'}T pur ceo _ pluſors reintes de mort de home, & que ſont 
culpables de meſme la mort font; (per favorables enqueſts, 
priſes per Viſconts & per bfe le Roy que eſt appelle Odro & atia ) 
replevies, jefques a la venue des, Juſtices errants : Purview eſt, que 
tie] enqueſts {oient deſormes priſes.per probes homes eflicus per ſere- 
ment, dont :es deux ſoijent a-meines chivalers, que per nul affinitie, 
touchent/a-ks Priſoners, ne auterment ne ſoient ſuſpetious. [ Gloc. 
C9. Weſt.'2; c.29.] | | 


Of the 26-Chapter of Magna Charta where this matter is handled at large, Mag-Cart.ca-264 
and ne&d not here to be repeated, and how this Writ De odio & atia was taken 
away, and lince revived by a later Statute, as there it appeareth, 


CAP. XII 


J) Urview eſt enſement, que les felons eſcries, & queux ſont aperte- 
ment de male fame, & ne ſoy voilent mitter en enqueſts des fe- 
lonies que homes met ſur eux devant Juſtices a la ſuit le Roy, fſojent 
 miſes en la priſon fort & dure, come ceux queux refuſent eſtre al 
Common Ley de la terre. Mes ceo neſt mye a entender pur Priſo- 
ners que font priſcs per legier ſuſpeCtion. 


« Que les felons. ] This Statute extendeth not to Treaſon, which ;, x.4.32. Stam, 
- t Ne highelt offence , - noz to petit Larceny, which is of all felonies the pli.cor.r$0. 
owetr, : 

- This Art doth extend as well to women as to men, and fo ic doth appear by Tr, ,, x1. coram 
divers ancient-and late p2ecedents, aud to that env the makers of this A did Rege, Rorg. - 
ule this general wozd, Felons., . _ - Jane Wiſemaus 


caſe, 


.C Eſcries & apertement de male fame. No perſon ſhall be put to 


this puniſhment unlels the-matter be evident oz pzoveable, which is the duty 
of the Judge to lok unto; 


q Ne ſoy voilent mitter en enquelſts des felonies. ] This At ſpeak- 
eth only of indictments ac the ſuit of the King. WBut the judgment of 
Paine fort & dure was at the Common Law, both in appeals, and in in- 
dictments, | 

A man may and mute two manner of ways; firſt, when he ffanvs mute 4; aMe1.30. 
without ſpeaking of any thing, and chen it ſhall be enquired, whether he twd 8 H.4-1. 4 E.4.r7; 
| dA a mute 7 E:4-29. 14 £447 
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4 E.4-11.9 Ecq-29 
I4 E:4.7, 


Stamf,P1, Cor. 
r49f. 


8 H.4-2. 
Stamf.PI.Cor, 
ubi ſupra. 


21 E.3.18, 


mute of malice, oz by the Act of God; and if it be found, that it was by the Act 
of God, then the Judges of the Court (who ever are to be of counſel with the 
Pziſoner, to give him Law and Juſtice) ex,officio.ought to inquire whether he 
be the ſame perſon, and of all other Pleas. which he might have pleaded, if he 
had not ſtod mute. 

- Andnote well the aboveſaid wo2ds of our Eoks, | whether of malice, oz 
by the. Act of- God] fo2 it may be, the Pziſonerin truth cannot ſpeak, and yet 
being not mute by the Act of God, he ſhall be fozthwith put to-his penance,as 
tf the delinquent cut out his own tongue, and thereby. become mute. | 

- Another kind of mute is, when the P2tiſoner can ſpeak, and perhaps pleads 


"Not guilty, oz plead a plea in Law, and-will not conclude to the enqueſt 


accozding to this Act, 02 ſpeak much, but .do not directly anſwer, xc. : foz 
Idem eſt nihil dicere, & inſuffcienter dicere:: to be ſhozt, when in the end he 
will not put himſelf upon the enqueſt, that is, De bono & malo,.:to be tried 


by God and the Countrey, then this Act is ſufficient warrant, -if the cauſe 


be evident oz p2obable, to put him co his penance ; but if he demur 'in 
Law, and it be adjudged againſt him, he ſhall have judgment to be hang- 
ed : And though by his demurrer he refuſe to .put himſelf upon. the en- 
queſt, acco2ding to the Letter-of this Act, yet fozaſmuch as he is ottt of the 
reaſon of this Act, fox that he refuſeth not the .trial of the Common Law, 
the demurrer being allowed to htm by Law, and to be tried by the "Judges, 
he ſhall not be put to his penance, but have judgment to be hanged 3 and ſo ic 
is if he challenge above the number of 36. he ſhall be hanged, and not have 
Paine fort & dure. ' 


C Al {ute le Roy. ] This Ad extends not to the ſuit of the party by 
appeal, becauſe the judgment of Paine fort & dure was both in appeal and in- 
dictment at the Common Lawz .as hath been ſaid, and hereafter ſhall be ſaid 


C Soient mylſcs en la;priſon fort & dure. ] Upon theſe wows there 
have been divers opinions : Firſt that the'puniſhment of Paine fort & dure was 
Kiven by this Act. | 

Dome other have holden, that at the Common Law foz felony the Paiſoner 
ffanding mute ſhould upon a Nihil dicit be hanged, as at this day it is in caſe * 
of-high Treaſon, and, as they ſay, in caſe of appeal, Others have holden that 
at the Common Law in favour of life he ſhould neither have Paine fort & dure, 
no2 have judgment to be hanged, but to be remanded to P2iſon until he would 


anſwer. 


Foz the finding-out of the rruth herein, let us firlt ſee what the judgemenc 


L d which our Ac'calleth Fort & dure is, and then what the reaſon ſhould be, thac 


8 H.4.I- 4E.4-11- 
Tr.40 El. ubi ſup. 


ſoſevere a judgment 1s given in that caſe, | | 

The: judgment is, that the man 02 woman ſhall be remanded to the Pziſon, 
and latd there in ſome low and dark houſe, where they ſhall lie nakedon'the bare 
earth without any litter, ruſhes, o2 other clothing, /and without any garment 


- about them, but ſomething to cover their pzivy parts, and that they ſhall lie upon 


their backs, their:heads uncovered and their feet, and one arm ſhall be vzawn to 
one quarter of the houſe with a cozd, and the other arm to another quarter,any 
in the ſame manner ſhall be done with their leggs, and there ſhall be laivupon 
their bodies tron and fone, ſo much as they map bear, and moze, and the next 
day following they ſhall have thz&e mozſels of barly bzead without any dzink, 
and the ſecond day they ſhall'dzink thice of the water that is next to the houſe 
of the P2ilon (except running water) without any bead, and this ſhall be thetr 
Diet until they be dead, 
So as upon the matter they ſhall vie thz&e manner of ways, viz. Onere, fame, 
& trigore, by weight, famine, and cold, and therefoze this puniſhment ( if it 
| were 
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were executed accozding to the ſeverity of the Law) ſhould be of all other the 
molt grievous and fearful. ZEuc what (ould be the reaſon of this ſo terrible a 
judgment »- This Act anſwereth; becauſe he refuſeth to taind to the Conimon 
Law of the Land; that is, lawful and due trial accoding toLaw, and therefoze 
bis puniſhment fo2 this contumacy without compariſon is moze ſevere, laſting; 
and grievous, then tic ſhould have been foz the offence of felony it ſeif ; and foz 
the felony it ſelf, it cannot be adjudged without anſwer, 
Now let us examine the opinions aboveſaid, and we hold, that none of them 
are conſonant toLaws3 foz as to the firſf, we hold that this heavy puniſhment v 
was not given, that is, firft inflicted by this Act : foz2 what Court oz Judges 
upon theſe wozds | have ſtrong and hard tmp2iſonment] could frame ſuch a judg- 
ment as is aboveſaid, conſiſting upon ſo many divers particulars 2 and rhere- 
foe it muſt neceſſarily follow, Zhat the ſaiv puniſhment which this Statute 
calleth Fort & dure tmpziſonment, becauſe the penance was to be done in P2t- 
ſon, was befo2e this Act, but ſufficiently ſignified (as it hath been ever ſince) by 
theſe two Tpithets, Fort & dure 3 ſo as this Aa ſ[etteth fozth the quality of the 
judgment; and not the judgment it ſelf, 
2. This Ad deſcribeth what perſons ſhall be puniſhed by Paine fort & dure, 
viz, noto2ious felons, and which be openly of ill name, but ſetteth not down 
(as hath been ſaid) what the puniſhment is, but p2ovideth it ſhall not be fo2 
legier ſuſpition, | 
/3- All Boks, that held with great authozity, that in caſe of appeal the P2i- mirror ca.s. 6. 4. 
ſoner upon ſkanving mute ſhould have judgment De paine fort & dure,do p2ove 41 afl-p.30. | 
that ſuch a judgment was befoze the making of this Act, fo2 this Statute er- * = 4 + aaa 
tends not to appeals, which are the ſuit of the Subject, but only to the ſitit of x56; hiv 1 29.49. 
the King, which is by way of indictment ; and herein the wozds of Fleta are Bricron fol.gs. 
very remarkable, Si autem appellatus nihil reſpondere velit, &c. & appellans inde 
petierit judicium, indefenſus remanebit, morti tamen non condemnabitur, ſed gaolz 
committetur, &c.. And there ſetteth down the penance, which of neceſſity muſt 
be (as hath been-ſatd) by the Common Law; 'And herewith agreth Britton that Briccon ubi ſupra, 
wote ſon after this Act 3: fo as the penance in caſe of appeal, is both by anci- 
ent and ſound authozity. | 
Zo the ſecoud opinion, if the P2iſoner ſanding muce ſhould be Langed by the 
Common Law The anſwer to the firſt doth anſwer this alſo, and if he ſhould 
be hanged by the Common Law, this Dtatute taketh it not away, but ozvaineth 
that he ſhall have Crong and hard imp2iſonment, And therefoze by their opini- 
on, the felon ſtanding mute might be hanged at this day, which is againſt all 
our Boks, and againſt confkanc and continual experience. 
To the third, Let no man imagine that the Common Law, which ts the ab- 
ſolute perfection of reaſon, could foſter ſo unreaſonable and unjuſt a meane of 
encouragement of felons, that thep by their own concumacy againſf the Com- 
mon Law ſhould ſuffer only one of the loweſt puniſhments, viz. imp2iſon- 
ment -_. they would anſwer; aud the auſwers to the firſt are anſwers to 
this alſo, « | | 
Now let us ſee what our ancient Authozs (who as pou have often percetved, 
have heretofoze ben our god guides) ſay in this behalf, : 
Pou have already heard Fleca; and Britton alſo mentioneth this penance in Bricton fol. 11.2, 
two ſeveral places, both upon the indictment, and in the appeal, and voucheth * 490: 
no Dtatute therefoze, as no doubt in this caſe he would, as tn other like caſes 
ht had done, and ſpectally, ſwing he wzote ſon after this Statute, he would 
have - mentioned the Act that had infliced ſo ({frange and ſfupendious a pu- 
niſhment, if the @catute had not been made in aftirmance of the Common 
Law, | 
And the Mirror ſaith, In peche de homicide chient mortalment ceux que oc- Mirror ca. 1. $ 9; 
ciont home in priſon per ſurcharge de peine en caſe quant aſcun elt judge al Mirror ca. 5.$.4- 
penance. And in another place w2iting upon our very Chapter, he faith, 
Le point de mitter gents rettes de telony, que fe ne voi!lent mitter in palis, a 
Aa 2 Penance 


Fleta ubi ſupra. 


_— -- -  OeI— 
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penance, eltcy diſuſe que ben les tue ſans aver regard as conditions des perfons,6c, 
This Authoz, as hath been ſaid, wyiteth of the ancient Law long befoze this 
Act, as he himlelf teftificth inthe beginning of his Lok, He calleth [this 
puniſhment of Paine fort & dure ( the penance ) becauſe it is the-greatelt 
and moſt ſevere penance, and pain- of all other, and ſo it is commonly called 
im our Boks, | Chg y 


CAP. XII. 


op 5 $+ | h, le Roy defend, que nul ne raviſe, ne preigne a farce. dama» 
Sorts, Vid. Pac {elle deins age, ne per ſongree, ne ſans ſon gree, ne dame ne.da- 


&E.1. Ror.q. in maſclle de age, nauter feme mauger le ſoen. Et fi ul le'face, a le 
Panco Lanc. W.2. | 


13 E.1.c4.34. 6 R- {uit celuy que fuera deins les 4o jours, le Roy luy fra common droi- 


2. ca.6, 4&5 Ph. ture. Et {1 nul commence, Ja ſuit deins les 46 jours, le Roy ſuera, 8 
& Mar. Ca. 18, 18 


Eliz. £6, Regiſt, ODE QUEUX 1] trovera culpables, ils averont Ja priſonment de 1j ans, 
f0.97. & puis ſerront rentes a la volunt le Roy, & fils nient dont eftre rents, 


ſojent punies per plus longe priſonment, ſolonque ceo que le tref- 
paſle demande. | 


Foz the better underſfanding of: this and other Statutes concerning rapes, 
it is firff to be-ſ£n what this wozd | rape ] doth ſignifie, and ſecondly, what of- 
fence rape was at the Common Law befo2e this Statute, 

Mirror ca.1; $.12. Dhis is well deſcribed by the Mirror, Rape ſolonque -le volunt del eſtatute eſt 

See the firſt parc Priſe pur un proper mote done pur cheſcun afforcement de fem, de quel le condi- 

of the Inſtitutes. tion quel le ſoit 3 Wut better in another place, Rape is, when a man hath earnal 

wn = tokk knowledge of a woman by fozce, and againſt her will ; and as theMirror ſaith, 

boyd on | [tis apzoper wo2d5 and rapereto raviſh legally ſignifieth as much, as carnalicer 
IY cognolcere, and cannot be-exp2efled in legal pzoceving by other wozvs, as elſe- 

hos an where hath been ſaid, 

The offence is called Raptus, and the offender Raptor. This offence was 
felony at the Common Law, but had a puniſhment- under ſuch-a condition 
as no other felony had the like, that J have read of ; foz firſt, Divers of- our 
ancieyt.Authozs, that w2ote befoze our ®catute agre, that of old-time Rape 

Glanv.li.r. ca.2. was Felony, fo2 which the offender was to ſuffer death but befoze this Ac 
lib.14.cap-6. the offence was made leſſer, and the puniſhment changed, viz. from veath, 
purror £2-4+ 6© to the loſs of the members whereby he offended, viz. his eyes, Propter 
Bra&.l.3.ſ0.147, aſpetum decoris, quibus virginem; concupivit. | Amittit etiam' teſticulos, qui 
Eric. fo 3,7,39,45- calorem- ſtupri induxerunt 3 9. as It was no Felony at the making of this 
Flera1.1.c.25,33- A& 2 And in thoſe days if the offender in the appeal bzought by her, that was 
raviſhed, had ben condemned by the Country, without any redemption he 
ſhould loſe his eyes and his pzivy members, unleſs ſhe that was raviſhed be- 
foze judgment demanded him fo2-her husband ; foz that was only in the will 
of the woman and not of the man : ſo; if ( ſay they ) it ſhould have been 
in the will of the man, this inconvenience might have followed, that a Ri- 
baud, 02 a Raſcal Dlave might raviſh a Noble-woman, and by-occafion of one 


- hameful pollution, perpetually to defile her, anv-to the diſhonour of her houſe 
to take her to wike, 


Wut 
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But admit. that the raviſher had hzn a Nobleman, and the woman. ra- 
viſhed baſe aud ignoble, ic might be thought that the 1tke inconvenience 
might follow, ik in that cafe the woman ſhould have the election, Reſponſio, 
quod five vir nobilis, five ignobilis ſit, voluntas ſemper erit foeminz, & eleQio 3 

uia quod eſt. in, ftoemina voluntatium, . in vio erit necefſarium, ut membra 
fla redimat cx needkitate ; cum igitur mulier habeat ele&ionem, & (preto judi- 
cio petit eum in yzrum,. conceditur ci de gratia domini regis ob favorem matri- 
INQNU. (f | | 

And herewith axreth the Mirror, that befoze the time of our King Edw. the Mirr.cap.4. de 
x. the puniſhment was by caſtration and putting out of the eyes of the offender, ?2mi<ide- 
#c. but of ancient time at the Common Law it was death at the election of the 
ſingle woman raviſhed, 

And that alſo was the Law amongſt the Romans, foz Seneca ſaith, Rapta rap- Li-2- controverſi- 
toris aut mortem, aut indotatas nuptias optet 3 upon which Law there aroſe this ©» contr. 5. 

caſe, Una nocte quidem duas rapuit, altera mortem optat, altera nuptias : there 
the caſe is largely and doubtfully diſputevd, which in our Law would make but 
little queſtion ; foz though the one fo2 the offence done co her might take him 
to her hugband, yet ſhall he ſuffer death accozding to the Law foz the offence 
done to the other. 

Now let us hear what the Law was heretn befoze the Conqueſt, Qui viduam Inter leges regis 
per vim ſtuprarit proprii capitis zſtimatione compenſato, nec mitiori conditione "3 
qui virgin vim intulerit. Qui per vim pagani hominis ancillam'ftuprarit, pagano Jar. leges Aluredi 
folf ſenos numerato,- & 60 preterea ſol' mulQator : Servus autem ti fervulam ftu- regis, 
prarit, virga virilis ci przciditor 5 quitenere #tatis virginem ftuprarit, eadem lege 
tenetor, qua 3s quiadultam compreflerit. 

And if the Lozd had raviſhed his niefe oz bondwoman, ſhe might have had an $ee the r. part of 
appeal of Rape againſt her Lo2d, as at this day ſhe may. the Inſt ſeQt.190, 

And the puniſhment aboveſatd, viz. the loſs of the ſaid members tn ſuch ſozt, Bradt. ubi ſupra, 
as Bracon exp2eſſed the ſame, continued uncil the making of this Ac; the pur- * 1-3-f0-123- 
pole of which A>-was once again to change the puniſhment, and yer to make it 
leſſer, that is, to make it puniſhable by fine and impyiſonment at the Kings 
Wit, . the purſued not her remedy within fozty daps, as. by this Ac-ap- 

eareth, 
; . Eut it is not credible what ill ſucceſs this Act, that mitigated the fo2- 
mer puniſhment had 3 foz many ill diſpoſed perſons taking upon this oc- 
caſion encouragemerit to follow the Heat of Tut, div many ſhameleſs and 
ſhameful rapes in barbarous aud inhumane manner 2: As taking one. ex- H11.5. E.r. in com, 
ample foz all, Warren de Henwicke raviſhed openly in the high wap Marild >49c- Rot.4.Lanc', 
the daughter of Syward de Warton, and after he came and deſired to have her 
to his wife, which was granted by the Juſtices, and was afftanced to her in 
open Court, | | 

This crying fin daily increaſing, our noble King, ten years after this Ag, V2 13E-1-£-34- 
made rape by authozity of Parliament felony, as by the Dtatute in that caſe 
P20vided, appeareth, | | 

Now this that hath been ſaid voth agree with our Toke, and therefo2e it is 
benedicta expolitio, when our ancient Authozs, and our pear-bwks, together 
-with conſtant exyerience do agree: Foy if rape had not been made felony by the 
Otatute of W.2, but had been felony when that Act was made, then ſhould the 
Court of the Leet have enquired of it,as of a felony by che Common Law 3 buc #8 E-2. Stat. de 
ſeing it was made felony by that Dtatute, it hath ven often adjudged, that the _ _ « 9 Ecgi 
J.@t cannot inquire thereof : foz albeit it was once felony, yet the nature of the | 6.4.1, 54.,... 
.offence being. changed, as is aboveſaid, to be no felony, when another Act made 11: 8.75.22. Dicr 
it felony again, yet could not-the Leet enquire thereof, as of a felony, which is 3 El-201. 
wozthy of obſervation. ; | | 

Poze ſhall be ſaid of Rape in the Treatiſe of the Pleas of the Crown, aud 
when we come to the ſaidDtatute of W.2. cap.34. | 
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Regiſt.fo. 99. 

22 E.4-22. Raſt. 
pl.496 Dier 9 El. 
256, 


Utlage, Utlagatus, 
Exlex. 

Urlagaria, Exlega- 
liras, Vid. Lam, 
iater leges Ed. 
Confeſl.cap. 38. 

3. Part of the 
Inſt. ca. Appeals. 
Un meſme ley, 


3. Part of the 
Inft.ca.Principal 
& Acc. 


Bra&.li. .fo.1 . 
Brite.li. - " 
Mirr.ca.1. $.1 3. 
4o aſl. 25. 


Fleta1i. 1.c.23, 


C Ne preigne a force. ] The taking away by fozce of a woman what- 
ſoever againſt her will, albeit there be no rape, &c. is generally pzohibited by 
this Att, upon the penalty herein expzeſled, 


C Deins age. ] Pere it ſhall be taken foz her age of conſent, that is 12. 
years old, fo2 that is her age of conſent to marriage 3 andthe taking her away 
within that age, whether ſhe conſent o2 no, ts p2ohtbited by this Act. Where- 
of, notwithſtanding all the aboveſaid Statutes, god uſe may be made, becauſe 
ft is general, and not bound with ſo many fetters as ſome of them be. Dc& 
mo2e hereof in the Third part of the Inſtitutes, Cap. Rape. 


CAP. XIV. 


FE pur ceo que home ad uſe en aſcun pays de utlager les gentes 
appeales de commandement, force, aide, ou de receiptment,deins 
meſme la terme, que home doit utlager celuy que eſt appelle de fait : 
Purview eſt & commande per le Roy, que null ne ſoitutlage pur ap- 
pele de commandement, force, aide, ou de receiptment, wal a tant 
que lappellee del fait ſoit attaint, iflint que un meſme ley ſoit de ceo 
per tout la terre, mes celuy que voit appeller, ne lefla pas pur ceq de 
attacher ſon appell', al procheine countie vers ceux, auxibien come 
vers les appellees du fait : Mes lexigent de eux demurge tanque les ap- 
pellees de fait foient attaints per utlagarie, ou auterment. . 


Þere are acceſſaries divided into two parts, viz. to acceſaries befoze the fac, 
and to acceſſaries after the fac, 

Again, acceſſaries befoze the fact are divided into th2e& bzanches ; De com- 
mandement, force, & aide acceſſaries after the fact is only by recitement. 


C Commandement. '] Preceptum. Under this is unverſtod all thoſe that 
incite, pzocure, ſet on, oz fir up any other to do the fact, anv are not pzelenc 
when the fact is done, | 


C Force. | Fortia is a wozd of art, and p20perly ſignifieth the furniſhing 
of a weapon of fozce to do the fac, and by fozce whereof the fact is committed, 
and he that furniſhech it is not pzeſent when the fact is done: Foz cheſe two 
wozds, przceptum, & fortia, hear what Bracton ſaith, Ubi faQum nullum, ibi 
fortia nulla, nec przceptum nocere debet. And again, Vulnus, fortia, & preceptum , 
generant unicum faqum 3 non effet vulnus forte, fi non adfuiſſet fortia 3 nec vul- 
nus, nec fortia, niſi przceptum preceſhſſet : and ſometimes in a large ſenſe is 
taken foz any that is accefſary befoze the fac. 

Et poteſt quis corporaliter occidi, facto, & lingua. 


C Aide. ] Auxilium. Under this wozd is compzehended all perſons 
counſelling, abetting, plotting, aſſenting, conſenting, and encouraging to 
do the act, and are not pzeſent when che ac is done; fo if the party commans 
ding, furniſhing with weapon, 02 aiding be pzeſent when the act is done;then 
ts he p2incipal, | & pas 


Re 
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C Reſccitment. ] This is underffov after the fact done, that is; when Brir. ubi ſupra, 
one knowing the felony doth receive the felon, and not only conceal his offence, | 
but favour and a!d him, that he be not known, | 
; In the P2eamble the miſchief-is recited, that-befo2e this Act in ſome cotn- 
tries it had been uſed to outlaw acceſſaries within the ſame time. that the pzin- 
cipal was outlawed, Pere it is to be underſtod, that in thoſe.days moſt Ap/- 
peals of death, &c, were ſued by Bill inthe Connty befoze the Cozoner, in 
which '25ill of : Appeal the. Appellant voth make a diſtinction between the p2in- 
cipal and the acceſſary. [And therefoze this Act is intended of Appeals com- 
menced by Bil; fo in the: Appeal by Dziginal Writ, both p2incipals/ and 43E3-17-18-34- 
acceſſaries are generally charged alike, without any dilinctien, who be p2in- oy difference 
cipals, and who be accefſaries, until the plaintiff makerh his counte, and there- peqj vy pi ha 
in he muſt diſfinguiſh them 3 3But if the Defendants in ſuch an Appeal, where by wric. 
ſome be p2zincipals, and ſome accefſaries, make default, the Appellant befoze che 7 H.4-31. 
Erigent ought £0 declare, 'to the:end it may be known who be p2tncipals, and D OS 
who be acceſſaries, and to take the Grigent. only againſt the pzincipals, and RT | 
Star, | Aa Os : PPEATCance. 
continne the plea againf} the atceſlaries, until the pzincipals be actainted; fo + 
if the Plaintiff ſhould pzay'an:Exigent again them all, he-ts concluded after- 
ward t86 charge any of them as acceſlaries. | 
- This Ac-vias made in affirmance of the Common Law, and tit doth not hold 
only in Appeals:at the ſuic of the party, but inindicments alſo at the ſuic of the 
King 3 foz ic is an ancient and-fundamental Waxim of the Common Law, 
Jarinoneft; conſonum, quod aliquis accefſorius in caria Regis convincatur, ante- 
quam aliquis de facto fuer attin&tus : Pet if the acceſſary will, 'he may pzap £2 
P2oces againſt the Cnqueſt befo2e the p2incipal be attainted, fo2 quilibet poteit 


_ . 


renunciare juri pro ſe introducto. 


:iC Jeſque.lappellee de fait ſoit attaint. ] If the pzincipal wage bat# s E3-judgih 224; 
tail, and.is flain in the field, yet he is not attainted, but the Judgment muſt 3 parc of che In: 
be, that he was vanquiſhed in the field, Ideo conſideratum, quod fuf per colÞ, fiir Hic cap. 14. 
8&c. And this was agred by the Juſkices, fo2 otherwiſe in this caſe the Lozd f0.353- 
Hould have no'eſcheat, noz any Dutlawzy could be ſued by che Appellanc 
againſt the acceſſary, 4 2 oh p2tch | 

Dur Act ſpeaketh Appellee in the ſingular number yet in an Appeal bzought 
againſt two as pzincipals, and againſt another as acceſſary to them, in this 
cale both of them muſt be attatnted befoze the acceſſary be outlawed: and if one 
of the pzincipals be found not guilty, the acceſlary is diſcharged, foz the plain- 
tiff made him acceſſary to two, and cherefoze he cannct be found acceſſary to 
one. But where there be divers ptincipals, the Appellant may have his ap- Li.g.fo.47. Waits 
peal againſt any one of them, and make the Acceſſary acceſlary to him only, if caſe. & t0.44.45- 
be will, foz the felony is ſeveral, but che Appellant cannot have ſeveral appeals Vaux caſe. 
of one death. 

Jn caſe of poyſoning, albeit the delinquent be not pzeſent when the poiſon vaux caſe, ubi 
ts received, yet ts he pzincipal,-and ſo the pzincipal and acceſſary may be both ſupra. 
abſent. ns 

Jt is to be obſerved, that in the higheſt offence, and loweſt injury, there are 
no acceſſaries, but all be p2incipals 3 . as in Treaſon, petit Larceny, and 
Treſpaſs, | 

And in one caſe of felony all be pzincipals as well befo2e as after, though 
they be abſcnc at the doing of the felony 3 but that is ſpecially pzovided by the 


Dtatute of z H.7.cap.2. of taking of women againſt their wills, tC $i gp lib; 


4o aſi.25.. 7 H.4« 
30. Pl.com $9. 


6 . aſl. 5. 13 afl.14. 
C| Soit attaint. ] That is, have Judgement in caſe of felony foz the 22 £.3 coro,250- 
felony 3 foz if the pzincipal be convict by verdict, and pzayeth his Clergy ; oz 7 :4-15-35- OY 
if the p2incipal upon his arraignment confeſs the felony, . and befoze juvge- 07 Ek __ 
ment obtain a pardon, the acceſſary is thereby diſcharged, becauſe the pzin- ZH.5, coron.52- 


cipal 
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WWefim. primer. Cap.15. 


4 E.6.coro.Br.184-+ 


Lib.4.fol. 43,44+ 
Eyres caſe, & 
Bibithes caſe. 


2 R.3, f0.21,22, 


o H.4447. 
9 R.7.19.b. 


zoall.p.8. 7H.4. 
30. 9 H.4-2. Li.ge 
f0.19. SeIg. Zan- 


chars caſe. 
i 
9 H.7.19. 
50 E.3.15,16, 


Raſt.pl.,2, 47,4% 


£ of 


Cap.Irin, Vet, 
Mag.char.1 55. 
29 E.1.Ccap-3. 
23 H.6.Gap. I'Qs 
Pl.com.67, 


cipal was never attainted, as our Statute ſpeaketh; And ſo it is if the pzin- 


cipal die befoze Judgment, 02 upon! his arraignment ſtand mute. And thele 


cales have been accopding to this detlaratozp Art well reſolved, wherein there 
had been great variety of opinions, | | 

If the paincipal be erroniouſlp attainted, pet this erronious attainder is 
within this Act, foz the acceſlary ſhall not take avvanitage of the erroz, but the 


pzincipal only. 


And note, that the attainder of the pzincipal muſt be in the ſame ſuit where 
the acceſſary ts alſo to be pitt to anſwer z and therefoze if the pzincipal be at- 
tainted of murver at the Kings ſuit, and after the wife bzing an appeal againff 
the p2incipal and acceſſary, the pzincipal plead the fozmer actainder, the accefſa- 
ry ſhall not be put co anſwer, and yet the p2incipal is attainted. 

- The experience and courſe at this dap is, and warranted by god auchozity 
and reaſon, that if the pzincipal plead not guilty, the acceſſary ſhall plead noc 
guilty alſo, and may be tried by one Jnqueft 3 but the charge of the Jury is, 
that if they find the pzincipal not guilcy, they tall find the accefſary not guilty 
alſo ; and this is fo2 advancement of Juſtice ; foz if there were'no p2ocurers 
befoze, no2 any receivers after, there would be fewer pzincipals, | 

XEuc if the p2incipal plead not directly co the felony, a plea to bar the plains 
tiff, ag auterfoits attaint, 02 unques accouple, 2 the like there the acceſſarp - 
thall not plead until that plea ve determined + And fo if the pzincipal plead a 
plea to the Writ, the acceflary ſhall not be dziven to anſwer until the plea be 
determined, EE 

Foz this wozd [ Attaint ] and of Attainders in Deed and in Law, ſ# the 
firſt part of the Inttitutes, ſea.747. 


C 1flint que un meſme ley ſoit de ceo per tout la terre. 
This is the honour of the Law, when all the Courts of Juſtice thzough the 


whole Land,. in all caſes pzonounce the Law tanquam uno ore, Which this 


bzanch doth aim at in this particular caſe, and ought to be obſerved in all other 
caſes 3 Lex unoore omnes alloquitur, 


C Dattacher ſon appeale al procheine-Countie. ] That ts, tocom- 
mence his appeal vefoze the Cozoner at the next County. 


C Lexigent de eux demurge, &c. }]} So much hath be&n ſaid as 
may ſerve foz the expoſition of this Act, the refivue ſhall be handled in the 
yy ns of the Pleas of the Crown. #D& the third part of the Inſtitutes, 
ub1 Lupra. 


CAP. XV. 


tenus en priſon gents rettes de felonie [et] meint foits ount 

per replevin les gents, queux ne ſont 'my repleviſables, & 

ont detenus en priſon ceux queux ſont repleviſables, per encheſon 
de gaign' des uns, & de grever les auters, & pur ceo que avant 
ces heures ne fuit my determine 7 eortainizench queux gents fuiſ- 
ſent repleviſables, & queux non, forſpris ceux queux fuiſlent priſes 
pur mort de home, ou per commandement le Roy, ou de les Juſti- 
Ces, 


E' pur ceo que Viſcounts, & auters, queux ount priſes & . re- | 
le 


\ _ 
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ces, ou pur la foreſt : Purview eſt, & per le Roy commande, que © | 
les priſoners queux ſont avant utlages, & ceux queux eyent forjure » 
la terre, provours, & ceux.queux ſont priſes ove mainer, & ceux 
quenx ount debraufe la priſor leRoy, larons apertment' eſerics & no- 
tories, & ceiix que font appelles des provonrs tanque come'les pro- 
vours ſont en vie.{fils ne ſoicnt de bone fame!) & ceux queus ſont 
priſes pur arſon fejoniouſment fax , on pur faux money,, ou fauxer 
le Seale le Roy, ou excommenge prie per prier' Leveſque, -ou pur 
apptert melveiſt, . ou pur 'Freaſon que touche le Roy: meſme, ne ſoi- 
ent en nul maner repleviſables per le ermmon' briefe, ne ſans briefe : 
Mes ceux queux font endites de Larceny per enqueſts des Viſconts, 
ou des bailites. priſes de Jour: offices, ou pur legier ſuſpe&ion, ou pur 
petit Larceny, que namount ouſter le value de 12 deniers, fils ne 
ſojent rettes dauter Larceny devant cel heure, ou rettes de r=ceipt- 
ment <des larons, ou des felons, ou de commaundement, ou de la 
force, ou del aide de le felony fait, ou' rettes dauter-treſpaſſe, pur 
Te quel un ne doit perdre vie ne member, & home appelf” de pro- 
vour puis Ia mort le provour, fil ne ſoit apert laron eſfcrie, ſoit de- 
ſormes leſle per ſuffiſant plevin , devant le Vicont, dont le Vicont 
voile reſpondre,; & ceo fans rien doner de lour biens-pur la plevin. 
Er fi le Vicont ou auter leffent per plevin ul, que ne ſoit replevi- 
fable, ſi'ceo ſoit Vicount, Conſtable, ou auter bailife de fee que eit 
gard de priſons, & de ceo ſoit attaint, perdr! le fee 8 baillie a touts 
jours. Et fi ſoit South-yicount, Conſtable, ou Bailife, ou celuy que 


ad tiel fee pur garder Ies priſons,. & ait oe fait ſans Ia volunt fon 
ſeignior, ou auter bailife que ne ſojt de.fee,, et, Jenpriſonment de 3 
ans, & ſoit rent a le volunt le Roy. Et ft ul deteigne les priſoners 
replevxables, puis que- le priſoner eit offre 'ſuffifant fuerry, 11 ſerra 
en le preve mercy le Roy.” Et {il prent Joure pur luy deliverer, il 
 rendra le double an priſoner, & enfement ferra en le greve mercy le 
Roy. De Finibus levatis. 27 E.1,cap.13. 


C Viſcounts & autres. ] That is to ſay, Sheriffs: and gaolers that 
have cuſtody of gaols, ſo as this Act extends not-to-any of the Kings Juffices, 
oz Anvgos of any ſuperiour Courts-'of Jufkice; firft, fo2 thac they being ſupe- 
riowrs ars not compzehended/ in the general wozds, as often-have been obſer- 
ved, 2. Queux ount priſes ou reteynus priſoners , which! Judges do not, Lib, 2, fol. 45. 

.. Becauſe in thoſe vays pziſoners were commonly: bailed by the Kings Writ Marleb.c.19,28, 
he komine repleg/,.and thew alſo by the Writ De odio & atia, both which were 
viverted tothe Sheriff. 

An here it is'pzoved, that it is an offence as. well to bail a man not bailable, 
as:tovenp.aman bail, that ought to be bailed; aud the reaſon is yielded where- Beit: fol.34. b, 
foxe the: Sheriffs-and others'did-ſo-offend, becauſe they would: gain of the one, 
and grieve the other, viz. either foz avarice, oz foz malice, | 


C Gents rets de felony. |]. Jn thoſe-days-felony compyehended in it as 
well Treaſon ( as in this Chapter'it appeareth:) as homicive, rape, oz bur- 
eclary; robbery, arfons, and all:larcenies and chefts; fo2 the wozd and ſignifi- 
cation, ſ& the firlk part of the /Inſticutes, Sea. 745, | 


C Avant ces heures ne fuit determine, &c. ] Pere is another miſ--F9* che word re- 


mn [ , 4 4 | iſ bl 5 'f 
chief recited, That it was not certainly determined, what people were reple- agent 


186 Weſtm. primer. Cap.15; 


Sramf. Pl. Cor. 12. viſable, and what not, within the general wozds of the Writ De homine re- 
Regiſt, 77+ pleg?, viz. Pro aliquo alio retto, quare ſecundum conſuetudinem Regni non ſunt 
replegiabiles, 


C Et queux homes fuer' repleviſables. ] This wozd [| repleviſable. ] 

P2oveth, that this Act intendeth what perſons were to be replevied by the com- 

mon Writ De homine replegiando, which was directed to the Sheriff under 

whoſe. cuſtody the Pziſoners are, and of whom this Act ſpeakerh, and ſo it ap- 

Marlb, cap. 28. Peareth by the Regiſter : And replevy, o2 plevy is applied to the Sheriff to 

Regiſt, F.N. B. take pledges, and bail to the higheſt Courts of Recoz2d. Aud the Writ De ma- 

2.49. nucaptione directed to the Dheriff is grounded upon this Act, in which Writ not 
only replegiar* but manucapere allo is uled. _ | 


Regiſt. 77. & 133 QC Forſpris ceux queux fuer” priſes pur mort de home. ] Pere our 
Bra&.1.3.121,154- Act firlf ſetteth down what perſons wore not batlable fo2 certain offences by 


_— *-hy the common Writ De homine repleg', and'they be in number four. But by the 


Hil. 42 E. 3: ancient Law of the Land in all caſes of felony, if the party accuſed could find 
Coram Rege, Cufficient ſureties, he was not to be committed to p2iſon, Quia carcer eſt mala 
Rot. 110. manſio : but afterwards it was p2ovided by Parliament that in caſe of homi- 


Glanv. 1.14. c.1-3- (ide the offender was not bailable, foz ſo Glanvill ſafth, In omnibus autem placi- 
Bra, 1.3. fol.123+ tis de felonia ſolet accuſatus per plegios dimitti, przterquam in placito de homi- 
cidio, ubi ad terrorem aliter ftatutum eſt, 


25 E.2.42-28E.-3, (C Pur mort de home. ] The death of man is ſo odious in Law, that 
94-40 E.3.422 (ag is aboveſaid) by the common Writ De Homine repleg', neither pzincipal 
44 5-337; #3 3 noz acceſſary was repleviſable, 
pros mg Hz OC Per maundement le Roy. 7 Per prxceptum Regis. 
27, 21 Eq a I. 2 The King being a body policick cannot command but by matter of Re- 
tpi 224, £02d, foz Rex pracipit, & Lex precipit are all one, fo the King muſt commany 
Seign, Berkleyes by matter of Recozd accoding to the Law, : | 
Caſe. & 217. le 2. b When any judicial Act is by any Act of Parliament referred to the King, 
Duchy caſe. it is underſtod to be done in fome Court of Jultice accozding to the Law, And 
a Pl. Cor. 72, Led x ano Galcoing ks a9: by jg in this pots FIRE o_ King 
; Se before c, 1, VAL) committed all His power judictal £o divers Courts, lome in one Court, 
OE —_ ſome » _— >. Ev le oo - rhe v3 : gas " Co- 
ram Rege, and ſome Coram Juſticiariis, therefoze the Act ſaith, Per maundement 
te Joy S- the next wozds be, Oude ſes Juſtices. 
1 8.7.4. Sec here- © Huſſey Chief Juſtice repozted, that Sir John Markham ſaid to King E.r. 
afcer ar this mark that the King could not arreſt any man foz ſuſpicion of Treaſon, o2 Felony, as 
6 _ he any of his Dubjects might, becauſe-if the King vid wzong, the party could not 
Count Repe, Rot, have his Action ; Jf the King:command me to arreſt a man, and accozdingly J 
33: Jo. de Bilde- 0 arreft him, he ſhall have his Action of falſe impziſonment againſt me, albeit - 
{tons caſe.oprime. he was in the Kings p2eſence 3 reſolved by the whole Court in 16 H.6. which au- 
andy oy rag ' thozity might be a god warrant fo2 Markham to veliver his aid opinion toE.4. 
>. Sek. PL The wozds of the @tarute of x R.2. c.12, are, Si non que il ſoit per briefe ou 
Cor. 72. e, Dier auter maundement le Roy ; and it was reſolved by all the Judges of England, 
4 & 5. Ph. & Mar. that the King caunot do it by any commandment, but by Writ, 62 by Daver, 


162.b. 10E1-275- gy Rule of ſome of his Courts of Juſtice, where the cauſe dependeth, accozding 
Mich, 12 & 13 El. to Law, 


297, 


Tr. 21 E.3. Norf. Dominus Rex de aliquo contemptu fibi illato, alium judicem in Regno, quam in 

Coram Rege. Rot, Curia ſua, habere non dehet. Vide: Marleb. cap.1. 

170. Marlb.cap... And Forteſcue [peaking to the Pzince to infkruct him againſt he ſhould be 

Forrteſc, cap.8, King, ſaith, Mclius enim per alios, quam per teipſum judicia reddes, quo, proprio 
ore nullus Regum Argliz uſus eſtz16c tamen ſua ſunt ornia judicia Regni, licet per 
alios ipſa reddantur, ficut & judicium olim ſententias Joſaphat aſſeruit efle judicia 


Det. 


And 


my 4 


Cap.15. Veſtm. primer. 


And Bracton faith, Nihil aliud poteſt Rex, &c. quam quod de jure poteit, 

Do as, maundement le Roy 1s as much as'to lay (as ſome aifirme)) as by the 'Mag. Char. c.29. 
Kings Court of Juſtice z * foz all matters of judicature, and proceedings {i 5 E.3.c.9. 28 E.3. 
Law are diſtributed to the Courts of Juſtice, and the King. voth juvge tp his ©3+ 39 E-3- cap-9- 
Juſtices; 8 8.4. fol.19. & 24 H.8. cap. 12. and regularly noman ought ts be at- þ = ot 2 Eo 
tached by his body, but either by Pzoceſs of Law, that is cas hath been ſaid) by $5 Map, Chares; 
the Kings Writs, oz by indictment, oz lawful warrant, as by many Acts of c. 29. verb. per 
Parliament is manifeſtly enacted and declared, which are but expoſitions of !<gem rerrx. | 
Magna Chartaz and all Statutes made contrary to Magna Charta, which is Lex on e191 0G 
terrz, fzom the making thereof until 42 E:3. are declared and enacted to be void, ,. Er on Ya 
and therefo2e if this Act of W.1. concerning the extrajudicial commandment of Y 
the King be againſt Magna Charta, it is void, and all reſolutions of Judges con 
cerning the commandment of the King are to be underſtod of judicial pzo- 
c&ding+ 


157 


C Ou deles Juſtices. ] Upon any cauſe, whercof they are Judges, aps Britton fol.73: 
pearing to them; 2 R-3-11. 


C Ou pur la Foreſt. | And all theſe four are particularly excepted otit , £3, cap.9. 
of. the Common Writ De homine replegiando, that the Sheriff 'in his County 
Court; which is not a Court of Recozd, ſhall not replevy any of theſe four thac 
are committed > Foz example, though the party be committed by the perſonal 
commandment of the King, albeit the commitment be vnlawtul, yet the She- 
riff ſhall not deal therein by the Writ Dc homine replegiando, -but the ſuperio2 
Courts at Welim. upon a Habeas corpus, &c. ſhall do Juſtice to the party in all 
thoſe four cauſes : So as Stamford, being well conſidered, impugneth not in 
any ſo2t this opinion, fo2 his opinion ertendeth only to the County Court upon 
the Writ De homine replegiando, and not to the ſuperio2 Courts, 

-. Eut fince we had wzitten thus much, and paſſed over; ſee the Petition of 
Right, Anno. 3 Garoli Regis, reſolved by the King, the Lozds Dpiritual, and 
Zempozal, and the Commons in full Parliament, 

Now this Act doth p2zovide, that theſe Pziſoners hereafter following ſhall ; 
not be repleviſable neither by the common. Writ (that is the Writ De homine wy 
repleg?, noz Ex officio (without Urit) by the Sheriff oz other gaoler, and they 
be 13 in number, and all theſe 13 are excepted out of the ſaid common Writ by 
the ſaid general wozds, viz. Vel pro aliquo alio retto, quare ſecundum conſuetu- 
dinem Regninon ſunt replegiabiles. ot | | 


| C: 1. Perſons utlages.] Perſons outlawed are attainted in Law, and g,a8.1.4,154. 
therefo2e are not replevilable oz to be bailed; fo2 if a man be arraigned of ho- > x1jz. Dier 179; 
micide, and plead not guilty, and is found guilty,and fo2 difficulty of Clergy is. 15 8. 7- 9: 
rep2ieved, ic was reſolved by the Juffices, that he was not bailable, foz the in- Þricro® fol.73. 
tendment of the Law in bails is, Quod ſtat indifferenter, whether he be guilty oz 
no but when he is convict by verdict o2 confeſſion, then he muſt be deemed in 
Law to be guilty of the felony, and therefoze not bailable at all, a fortiori, when 
the party is attainted in Law, - 

- Aud herewith agreeth Bracton, Nec ſunt illi qui culpabiles inveniuntur, per ple- gra&.1.3.121.b. 
gios dimittendi, &c. And yet if the party upon the Cap. utlag? plead miſnomer, 5 8.7.14. 9 8.6, 
02 alledge erro2, #c, he may be bailed, fol.2. 


| C2. geux cient forjure. ] They be alfo attainted upon their owt 
conteſſton, and therefoze not bailable at all by Law, 


C 3: Provours. '] The reaſon wherefoze Pzovours oz Appzovours /be Brat l3-f.r53-bs 
not batlable is, foy Pzovours do firſt confeſs the felony to be vone by them- 
ſelves, and therefoze they are. not bailable, becauſe it appeareth that they be 
guilty of the fac, | 


Bb 2 C 4. Ceux 
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C 4. Ceux queux ſont priſes oye le mainer. ] Foz in this caſe Non 
ſtat indifferenter, as hath been ſaid, whether he be guilty oz no, being taken 
with.the mainer, that 1s with the thing ſtoln, as it were in his hand, ancient- 

: Iy called handhabbend 3 the like is anciently called backberend, as a bundle oz - 
—— 64 Yu fardle at his back, which BraQon uſeth foz manifeſt theft, furtum maniteſtum, 
8725, and ſo doth Britton. 


Bra&.1.3.153.-b QC 5. Ceux queux ont debruſe la Priſon le Roy. 7] Þere be two of- 
fences 2 1. Yis bzeaking of the P2iſon 3 fo? it is pzeſumed, that he that is in- 
nocent will never bzeak P2iſon $ And 2. his flying, Quia fateur facinus, qui ju- 
dicium fugit. 


C 6. Larons apertment eſcries & notories. | Felons openly known 
and notoztous are not bailable, 


C 7. Ceux queux ſont appelles des Provours tanque come les 
Provours ſont en vie ( filz ne ſoient de bone fame.) *] The appeal of 
the App2over is foxcible againſt: the Appellee, becauſe the App2over confeſſeth 
himſelf guilty of the ſame felony, and therefo:e it ſerveth in nature of an in- 
dictment againſt the Appellee, ſo long as the App2over liveth, unleſs the Ap- 
25 E.3.42. pellee be of god fame. WBut pet the general wo2ds do receive qualification, foz 
albett the P2over be olive, yet if the App2over waive his Appeal, the Appelles 
ſhall be bailed, if no other Appeal be againſt him. 


Lib.11, fol.29. C 8. Ceux queux ſont priſes pur arſon feloniouſment fait. ]Burn- 

_ Powlters ing of houſes, #£. was felony by the Common Law, as it appeareth by this 

pa Act, and by our-ancient Authozs, viz.” Glanvill,, the Mirror, Bracton, Britton : 

Gn, ws ns Ah "* and Fleta ſaith, Si quis #des alienas nequiter 8 ob inimicitiam vel predz cauſa 

Bn -s. tempore pacis combuſlerit, & inde convictus fuerit, 8c, capitali debet ſententia pu- 

$ 8. De Ardours, *-** p OI «vs _" 

Bra&.l.3.f.118. Niri. And this ſemeth to be the Law befoze the Conquett : 2 Incendiariis capitis 

Brit. fol. 16. 39. pena eſto, And again, b Sant quidem teorum excifiones & incendia, apertz com- 

Fleta N1.1, cap.35. pilationes, czdes manifeſtz, dominorumque proditores, {celera ſunt jure humano: 

IoE.q.14.11H.7.1: : bil; 

a Inter leges E» INEXPIADLNA, 

thelſtani, : | | | 

| bInt'leges Canuti -({| 9. Ou pur faux money. ] This appears to be Treaſon by the Com- 
mon Law. Glanvill lib.14, cap.7. Brafton lib.3. f.1 18. Britton fol, 16. Fleta 1 x. 
cap.22, Mirror cap.6. 

Int. leges Echel- Preterca autem ſtatuimus, ut unus per omnem ditionem noſtram atque idem fit 

ſianj Regis. nummus, eumque nemo extra oppidum cudito, atqui {i monetariorum quiſq3 num- 
mos corruperit, ei manus ſceclere violata preciditor. Sg the third part of the In- 


ſtitutes, in the expoſition upon the Statute of 25 E. 3. c. 1. of Treaſon, 


C 10. Ou fauxerle ſfeale le Roy. ] This was alſo Treaſon by the 
Common Law, as it appeareth by the ſatd ancient Authozs, 

And both theſe were declared to be high Zreaſon at the Common Law, by 
the om of 25 E.3. cap.1. Þ& mo2e hereof in the third part of the Inſiit. 
ubL 1UPra. 


C 11.-Ou excommenge priſe per prier del Eveſque. ] That is, he 
that is certified into the Chancery by the Biſhop to be excommunicated, anv 
after is taken by fozce of the Kings Wric of Excommunicato capiendo, ( which 

BraR.1.s. fol.4o8, is (0 called of wozds in the Writ called a Significavit ) ts not bailable, foy in 
409. Flera lib.6.. ancient-time men were excommunicated but toz hereſies, propter lepram anime, 
4 6 rp 02 other hainous cauſes of Eccleſiaſtical conuſance, and not foz ſmall oz pecry 
Dok. & Stud, 1.2, Cauſes 3 and therefoze in thole caſes the party was not bailable by the Sheriff, 
cap.32. o2 Gaoler without the Kings Writ : but if the parcy offered ſufficient MM 

| . & 
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De parendo matidatis Eccleſiz'in forma juris, then ſhonld the party have the 
Kings Writ ts the Eiſhop to accept his cautton, anv co caiiſe him to be delive- 
'red. And if the Biſhop will not ſend to the Sheriff to deliver Him, then ſhall 
he have a Writ out of the Chancery to the Sheriff foz his delivery : © if he 
be excommunicated fo2 a tempozal catiſe, 02 foz a matter whereof the Eccleſi- 
altical Court hath no Conuſance, he ſhall be delivered by the Kings Writ with- 
out any ſatisfaction, 


C 1 2, Ou pur apert malveiſt. ] M? fo2 open: 02 manifet- offences, Brit. fol.734 
Foz, as hath ben ſaid, Bail is quando ſtat indiffercnter, and not when the of- 
fence is open and maniteſk, | . 


C 13. Ou pur treaſon que touchele Roy. ] Britton, who wwote af- 
ter this Statute, ſaith, Queux font replevifables, & quenux non, avons dit in nous 
Statutes. Et oufter ceo ne ſont my repleviſables, endite on appeales de compaſſe- 
ment de noftre mort, ficome deſuis elt dit, ,ne ceux que ſont priſes per judge- 
ment de nous Juſtices, &c, | ; 

Foz by the Common Law @ man accuſed oz indicted of high Treaſon, oz of 
any felony whatſoever, was batlable upon god ſurety 3 fo at the Common Law 
the Gaol was His pledge o2 ſurety that could find none, And this appeareth by 
Glanvill, whoſatth, Ts qui accuſatur, ut prediximus, per plegios falvos 8 ſecuros mo 1.14, cap.r 
(olet attachiari, aut f plegios non habuerit, in carcerein detrudi : ſo as aman by WO 09 
oy common Law was bailable fo2 any offence, until he were convicted : And 
this ſemeth to be the old Law of the Land befoze the Conqueff, viz. Ingenuus 
quiſque fidejuſfores, qui enim (fi quando in crimen vocetur ) jus ſuum cuique tri- 
buere quam paratiſhimum fore prettent, tidiſhimos adhjþbcto. 


Int. leges Ethel. 
dred Regis, 


Ne foient in nul manner repleviſables per le common briefe, ne 


ſauns briefe.'] That is, the Sheriff ſhall not replevy them by the common 
Writ De homine replegiando, noz without Uric, that ts, Ex officio: YEut all 
82 any of theſe may be batled in the Kings Bench, ec. 


C Mes ceuxqueux ſont endites de larcenie. *] Latrocinium, larcinium, 
1. furtumn, theft , and this Act divideth larceny into two kinds, (c. Gzand & Pe- 
tit : Grand larceny 1s when the thing ffoln is above the value of 12 d. ouſter 
le value de 12 d, as our Act ſpeaketh + And petit larceny is when it is of the 
value of 12 d, 02 under. Aud the things foln are to be reaſonably valued, fo 
the ounce of ſilver at the making of this Act was at the value of 20d. and now 
itis of the value of 5s. and above. | -=_ 

Eſt enjm furtum de re magna, & re parva: pro minimo tamen latrocinio 12. Regiſt. 25g. Fler, 
denariorum, & infra, nullus morte condemnetur, &c. ex pluralitate tamen & cu- -, et mluong' 
mulo modicorum delictorum poterit capitaiis ſententia generari : And this is god pritr. fol. PN 
LaW at this day, aud app20ved by many authozities. Forteſcue cap.46. 

| | | 9 } 8 E.2, Coron.404q, 
C Per Enqueſts des Viſcounts ou des bailiffes, &c..] - That is, of #952425;.18 af 


- . Ta » . - 5 ; . Pn 
Sheriffs in their Tourns, oz Lo2ds in their Lets, 92 thoſe that have Infang# 77. 2: £.4.60%%m 


thiefe and Qutfangthiefe, #c, | Rege Rot. 42. 
Vere our Act ſetteth down ſeven kinds of offenders that may be bailed, Io E.4.14 
x. Perfous indicted. of Larceny befoze the Sheriff, #c, yet this is lo expouns _ 

ped by the Regiſter, that they be of god fame. | Regiſt. 83.2685 


, 2. Jmpziſoned foz light ſuſpition, Pere is added alſo, Dum tamen bone fame 

unt. * | 
3. Foz petit larceny, which doth not amount above the value of 124. if they 

be not charged with other larceny. 0 ; 
4. Accuſed foz the recetving of thieves oz felons, Regitt. ubi ſup. 
5. ©) of commandment, fozce, oz aid of the felogy done, F.N.B, 249,250» 
6. D2 accuſed fo2 other treſpaſs, foz which a man ought not to loſe life oz 

member, 7. 3 


PC 


190  Wefim. primer. __Capa 5. 


Regiſt. ubi ſup. 7. D2 the appellee of an app2over after the death of the appzover 3 and up- 
F.N. B, ubi ſup. on our Act is the Writ De manucaptione grounded, which maketh mention 
thereof, | ey 


| Cl Soit deſormes lefſe per ſuffifant plevin devant le Viſcount, 
That is to be underſfod where the indicqment was takea befoze the Sheriff in 
his Tourn, foz there he was Judge of the Cauſe, fo? other p2iſoners could not 
he bail without Writ $ and if the Sheriff having ſufficient ſurety offered unto 
Brat. 1;3. fol. 154 him, refuſed to bail him, he ſhouly have a Writ De manucaptione directed to the 
Regiſt, 83. 263. Sheriff, to take pledges of him ; And if the Bailiff of a Yundzed ( which is 
291. FN. B. 249, tntended of a Steward in a Let ) refuſed to take pledges of one-indicted befoze 
vi him, the p2iſoner ſhould have had a Urit De manucaptione to the @heriff to 
F.N.B. ubi ſup. take pledges of him ; and all this appeareth by the Urit De manucaptione. 
ut ſince this time ( to ſpeak once fo all) this Writ of Manucaptione ts taken 
away by the Dtatute of 28 E.3. me | | 
1%2Ph. &M. :: The Statute of x & 2 Phil. & Mar. concerning bailment by Juffices of 
c.13.28& 3P.&M, Peace, hath relation to our Act, which hath made me the longer in explaining 
Cap.10- hereof, And ſe the Statute of 2 & 3-Phil. & Mar, concerning that matter. 


Vide c 10% 26 QC Per ſufficient plevin dont le viſcount voille reſponder. ] They 


which take pledges, ought to take ſufficient pledges, foz which they will 
anl[wer, | 


C Et ceo ſans riens doner. ] Foz neither the Sheriff, noz other of the 
Kings Dfficers could take any thing foz doing his office. Vide cap.26. 


 C Et file Viſcount ou auter leflent per plevin ul que ne ſoit plevi- 
ſable, ] Ou auter. This is expounded by the wozds following, 


C $i ceo ſoit Viſcount, Conſtable, ou auter bailife de fee que eit 


gard de priſoners. ] @9as at this time there were Sheriffwicks in fe, and 
Conſtables and Bailiwicks in fe, which had the keeping of pziſons : Theſe 
being attainted of letting to. bail of any pziſoner not baileable, ſhould loſe the 
fee and bailtwick foz ever : and upon office found, the King ſhould have the in- 
heritance of the office in him to be grantable over, 


- C Et fi ſoit ſouth Viſcount, &c. Here it appeareth, that Under-ſhe- - 
ritts are of greater antiquity, then ſome have ſurmiled. 
29 H.6 32, Note, the act of che Under-ſheriff oz other Under-baily without the aſſent 
ar his ſee the of his ſuperioz is no foxfeiture of the fee, oz bailiwick of his ſuperioz, though 
». ot 20 KJ. 75 \ 6 ; : 
Sochoated, contra 1 Many other caſes the ſuperio?2 ſhall anſwer foz his deputy, + 
Vit. & Clericas. | "rt : 1 : , F : 
Ver. mag. chart. C Et (il detenne les priſoners repleviſables puis que le priſoner eit 
159+ 160, offre ſuffiſant ſuretie, 1l ſerra en le greve mercy le Roy ] HÞere it ap- 
Vet, N.B, fol,go. Peareth, that to deny a man plevin that is pleviſable, and thereby to detain him 
in pziſon, is a great oftence, and grievoully to be puniſhed, - 


C Et f1 il priſtlouer pur luy deliverer. } and if the Sheriff, #c. take 
any reward foz his deliverance, the party ſhall recover donble the value, and als 
ſo he ſhall be in the great mercy of the King. -Vide cap. 26. 

There. be many 9catutes made ſince our Act, that do pzohibice vail oz main- 
pile tn very many caſes, and alloweth the ſame in many other, which tend not 
to the expoſition. of our Act, and vo belong to another Treatiſe, and therefoze 
we omit to ſpeak of them any farther in this place, | 

2 Ec.4 Cap.2, Dc the Dtatute of 1 E.44,cap.2. that upon all pzeſentments and indictments 
taken befoze any Sheriff oz other in their Tourns, Leets, oz Law-days, they 
| $ ſhall 
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thall have no power to attach arreſt, oz put in p2ifon any perſon ſo p2eſented 
02 indicted, but that the Sheriff ſhall deliver'all ſuch pzeſentments and indic- 
ments to the Juſtices of Peace at their next Seſſions. 


FN droit de ceo que aſcuin gents parnount, & prendte fount les Vide Fler, 1ib.2} 
FE aversdes auters, & les chaſent hors del countie ou les avers fie« £4: 308.28. 
ront priſes: Purview eſt, que nul deſormes ne le face. Et fi ul le 
face, ſoit grevement rente {olonque ceo que eſt continue eri les eſta- 
tates de Marlehb. cap. 4. faits en temps le Roy H. pier le Roy que ore 
eſt. Et per meſme le maner ſoit fait de ceux, queux parnont les avers 
atort, & queux font diſtres eu auter fee, plus grevement ſoient punies, 
ft le maner de treſpas le demaund; | | 


gy uw. 3 gs ty reps AAS is 


This Dtatute tonſiſfeth upon two bzanches 2 The firff is a confirmation of 
the Statute-of Marlebridge, cap. 4. and the ſecond bzanch is a confirmation of 
the Statute of. Marlebridge, cap. 2 & 15. where you may read the expoſition of 
them : Only theſe differences J obſerve between them, that Marlebridge, cap.4. 
ſpeaketh only of Diſtrefles, and our A& ſpeaketh of all manner of takings. 
Marlebridge p2ohibiteth Diſtrefles generally, our Att, of beaſts, and goeth na _ 
farther. Marlebridge ſpeaketh of Diſtreſſes which he hath taken ; our Act Vide Cap. Trit. 
which he hath taken, 03 cauſed to be taken! 'Marlebridge, cap. 15. ercepteth £5" mg char. 
the King and his Pinifers, &c. which our :Act doth not, but yet by conſfru- ,, +. TY 
tion of Law they are excepted, becauſe the King might do it by his Pzero- OY 

ative. . 

_ This Act Fleta reciteth in this manner : Proviſum ef quod nullus averia ali- Fleta ubl ſup, 


ena caplens per ſe, vel per ſuos notos vel ignotos extra com”, in quo capta fuerint, | 
fugare preſumat, &c, | 
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CAP. XVIL 


YJUrview eſt enſement, que. #1 ul deſormes preigne les avers des 
auters, & les face chaſe en chaſtel], ou en forcelet, &.illon- 
ques dedeins le cloſe du chaſtell,, ou. de forcelet les deteign' en- 
counter gage &. pledge, pur que les avers ſerront ſolempnement 
demandes per vilc', ou per. anter: bailife le Roy a la:ſuit del pl, 
lg, viſc' ou le: bailife priſe ove luy -poyar de ſon countie, on de 
fa bail' & volle aſſaier de faire de ceo. rep} des ayers. a; celuy 
ye les aver” priſe, ou a ſon ſeigniour, ou as auters des homes 
fn ſeigniour quicunque queux font troves en le lien , ou les a- 
vers fueront enchaſes, Et {i home luy deforce adonques de la de- 
liverance des avers, ou quel ne trove home pur le ſeigniour, ou 
pyr celuy que les aver priſe que reſpoign' & face le deliverance, 
apres ceo que le ſeigniour , ou parnour, per viſc' ou per bailife, 
ſerra admoniſt de faire la deliverance, {1 ſoit en pays, ou. pres, ou 
la ou il purra per le parnour, on per auters des fees covenable- 
ment eſtre garne de faire le deliverance, (il. fuit hors de cel pays 
vant le prife fuit fait, & ne. face adonques, maintenant les avers 
F4 que le Roy pur le treſpaſs & pur le deſpite, face abate le 
chaſtell, ou le forcelet ſans _.recoverie : Et touts les d es que 
le plaintife avera reſceve de ſes avers, ou de ſon gainage diſturbe, 
ou en auter maner puis le primer demaund des avers fait per le 
vic, ou per te bailife, lay fojent reſtores au double, de ſeigniour 
ou de cehuy que les avers aver' priſe, fil eit de quoy , & fil neit 
de quoy, reſpoign' le ſeigniour quel heure, & en quel maner de- 
liverance ſoit fait apres ceo que le vicount ou le bailife ſerra ve- 
nue pur'la deliverance faire. Et ſoit aſcavoire, que la ou le vic 
dever faire returne del briefe le Roy ou bailife le ſeigniour du 
chaſtell, ou le forcelet, ou a auter a que returne de briefe le Roy 
appent, fi le bailife de cel franchiſe ne face le deliverance, puis que 
le vicount aver” le return' a luy fait , face le vicount ſon office 
ſans delay, & fur lavantdit peine. Et per meſme le maner ſoit fait 
la deliverance per attachment de pleint fait fans briefe, & fur 
meſme la peine. Et ceo face a entender per tout la, ou le briefe 
le Roy court. Et ft ceo ſoit en le marche de Gales, ou ailors, la 
ou le briefe le Roy ne court mye, le Roy que eſt Soveraigne Seig- 
niour ent fra droit aceux queux pleindre ſe voudront. 


The 


Po, A 


oe. 
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Immoougy 


The miſchief befoze this Act was, that in the irregular time of H.'3. great Vide Marlb. 
men, when they tok a diltreſs of che beaſts of their Tenants oz neighbeurs;that 52 301+ 
ſerved fo2 their tillage 02 husbandzy, to p2event the ſpeedy cotirſe of Juſtice; 
and to enfozce the owners of the beats foz neceſtity toyteld to their deſire, would 
'd2ive the beaffs inco a Caſtle oz Foztreſs, and there detain and k&p them 
accainſt gages and pledges, ſo as no replevp could be made acco2ving to the 02- 
dinary courſe of Law fo2 that in caſe of a Subject he could not bzeak the Caftle 
o2 Foztreſs, but the Sheriff foas to retourne averia clongata, and thereupon the 
owner was to loſe the uſe of his'beaſts'of long time. WEut this Ac giveth re- | 
medy, that. the Sheriff taking with him the power of the County, may ma 
replevin, as by the body of the Act appeareth. | ; 


C Chaſe in Caſtel ou en forcelet, ] Ando it is, if he that di- Vide 52 8.3. c.3; 1 
ſtrain chaſe the dilfreſſe into any other houſe, park, oz other place of ſfrenggh, on BL | 
the Sheriff to make replevin may by fo2ce of this Act beak the houſe,caſtle, oz W.. 9s og 
foztreſs, park, 02 other place of ſtrength by fo2ce of this Act, at the ſuit of a Lib.$.f0.91,92. 
a Dubject, : Semaines Caſe. 


Min 4 tet 


| , Vet.N.B. 43,44» 

| | P. Regiſt.83.85. 

C Pur que les avers ſerront ſolempnement demandes per Viſcont, 8.4.17. in Rept 
ou anter Bailife le Roy a la ſute del Plaintite, le Viſcont ou le Bailite 


priſe ove ;uy poyar de fon County, &c.'] Nota, every man is bound 

by the Common Law to aſſiſt not only the Sheriff in his Dffice foz the cxe- 

cution of the Kings Writs ( which are the commandements of the King) ac- 

cozding to Law 3 but alſo his Baily, that hath the Sheriffs Warrant in that 

behalf, hath the ſam? authozity which his maſter the Dheriff hath, fo2 the 
heriff cannot do all himſelf, and if they vo it not being required, they ſhall 

be fned and imp2iſoned z Wut this ts lo to be underſfod; where the Sheriff 

may lawfully do it, and that befoze the -Dheriff doth uie any fozce, he ought 

(as our Act teacheth) to demand accozving to the Law the gods to be delivered, 

ſo as replevy might be thereof made, foz ſequi debet potentia mandatum legis, 

-non precedere, fogce ought to follow, and not to pzecede the commandement 

of the Law, 
Bracton who w2te befoze this Act ſaith, Et fi [ Vicecomes ] aliquem invenerit prag.1i.$.442.b: 

-reſiſtentem, aflumptis ſecum (f1 opus fuerit ) militibus & liberis hominibus de Com? Flera lib. 2.c.62. 

ad ſufficientiam capiat corpora hominum reſfiltentium, & illos in priſona ſalvocuſto- | 

diat, donec Dominus Rex inde przceperit voluntatem ſuam, &c. | 
And our Dctatutes of W.1. W.2. and Marlebridge are all in affirmance of the w.r. ca.9. & 7. | 

Common Law in that point, ſaving foy bzeaking of che Caſtle, Foztreſs; W-2-<2p-29- 

Houſe, &c. in caſe of the Subjec, in which caſe our Act giveth remedy, cis 09 SH 
If any man, how great ſoever, might have reſiſted the Sheriff in erecuting yyi ſupra. 

of the Kings Writs, then Had it been a god retourn fo2 the Sheriff to have re- 3 x. 7.2.10. 

touraed ſuch reſiſtance, but as the Statute of W.2. faith, Quod hujuſmodi re- 12 H-7-17-0. 

ſponſo multum redundat in dedecus Domini Regis & Corone ſux; and that W-2-<2P-35* 

which ts tn dedecus Domini Regis, &c. is againſt the Common Law, therefoze 

of neceſiity, if ned be, foz the due execution of the Kings Writs, the Sheriff 

may by the Common Law take poſſe Comitatus to ſuppzeſs ſuch unlawful fozce 

and reſiſtance, | 
R. did grant andrender lands by fine to). I. ſued the Kings Writ to the Shes 19 E.2. tir. Exe- 

riff to deliver ſeiſin, the Sheriff retozned, that he could not erectte the Kings £29402 24+ 

UW ric foz reſiſtance of B. and othersunknown 3 and becauſe the Sheriff tok not 

the power of the County in aid of the erecution, as the Statute willeth, he was 

amercied at rx marks, and an attachment awarded again\t B. and the reſt, tc. | 
And it ts holden foz a maxim of Law, that it is not lawful foz any man to 8 E.2.tit. Execs- 


diſturb the Miniſters of the King in the due execution of the Kings Writs, oz cion 252+ 
Pzoceſs of Law, 


1 


Cc Now 


Wefim. primer. Cap. 17. 


Fleta li. 2:ca, 40» 


Semaines Caſe. 
ubi ſup.fo,93.4+ 


Regiſt. 83. 


F.N.B. 68. 
47 E:3-33 


Marleb, cap.21« 


18 E.2.Afſ.382. 
1E.3-14. 3E+3.82» 
8E.3-427. 13 E.3s 
Jurildi&.23. 


Now beſides the Warrant of the Common Law, the Sheriff hath Lis Let- 
ters Patents of aſſiſtance, whereby the King commandeth,that all Archbiſhops, 
WBilhops, Dykes, Earls, Barons, Knights, Freemen, and all other of that 
County be to the Sheriff thereof in omnibus que ad officium illud pertinent, in- 
tendentes auxiliantes, & reſpondentes 3 ſo as no man Cccleſiaſtical o2 Tempozal 
ts exempted from this ſervice being above 15. and under 70. foz fo it is by con- 
{kruction of Law, 


C Et voille aſfaier de faire plevin. ] Wy fozce of this clauſe he 
ouccht by the power of the County to make replevin, and tit is no retourn foz 


him to ſay, that the beaſts be in a Caſtle, #c. whereof pou ſhall read moze here- 
after inthis Chapter. 


 C Que le Roy pur le treſpaſſe & pur le difpite face abater le 
Quite! ou le Forcelet ſans recovery. ] ut this total p2oſtrating oz de- 
moliſhing of the Caffle, #c. cannot be done upon the retourn of the Sheriff, 
but upon a ſuit on the Kings behalf, wherein the parties interefled may be 
called to anſwer, and upon judgment given againſt them P2oces to be made 


to the Sheriff to pzoſtrate anddemoliſh the Caſtle and Foztreſs, and ſo is the 
bok that ſpeaks thereof to be intended, 


C De ſes avers, ou ſon gainage diſturbe. F02 the Law doth ever 


favour tillage, and the husbandzy of the Realm, as by this clauſe appeareth, 
and therefoze gives the party grieved double damages. 


C Et ſoit aſlavoir, que la ou le Viſcount dever* faire retorne del 
briete le Roy au bailife, le Seignior del Caſtel,ou de forcelet, ou a au- 
ter aque retorne del briefe le Roy appent, fi le bailife del franchiſe 
ne fait deliverance, &c. face le Viſcont ſon office ſans delay. |] 
This doth give ſome light to the fozmer bzanch, that if the beaſts be detained 
in a Caſtle oz Foztreſs, the Sheriff muff do his office without delay, chat is, 
fo2thwith to replevy the beafts ; and if he ought to do it in this caſe of the 
franchiſe, the ſame he onght to do in the other caſe, | 

Jt appeareth by the Regiſter, that if the Conſtable of the Caſtle upon a 
Mandat to him to make replevin, nihil inde curavit, oz if he make no re- 
tourne, fc, at all, upon retourne hereof, a Non omittas ſhall be awarded, fc. 
But ſuch retournes were permitted befoze this Act, but now by this Act the 


_— in that caſe ought pzeſently to enter, and make deliverance of the 
ea S, : ; 


C Et per meſme le manner ſoit fait 1a deliverance per at- 
attachment de pleint fait fans briefe & fur meſme la paine. .] 


SH the Dtatute of Marlcbridge that p2ovideth to the ſame effect, where you ſhali 
read moze of this matter, 


C Et fi ceo ſoit en le Marches de Gales. ] @he Marches of Wales 


were the Commots, great Deigniozies, and Baronies in Wales, which were 
holden of the King in Chiefe, and out of every .County of England : If 


Is E.3.ib.24. 24 E. any Diſtreſs were d2iven into a Caſtle o2 Fo2treſs in the Parches of Wales, 


3-42. 47 E436, 
5oE.3.26.6 H.4.9. 
6 H.s. Juriſd1&on 


34+ 35 8.6.30, 


and detained, a UWric ſhould be direced to the Sheriff of the County of Eng- 


land next adjoyning to the Caſtle oz Foztreſs, where the beafts ſo detained, to 
make replevy, 


"i LeRoy que eſt Soveraigne Seigniour ent fra doit. } At this 
time, viz. in 3 E.1. Lluellen was a Pyince, oz King of Wales, who held the 
ſame of the King of England as his ſuperiour Lod, and ought him liege, ho- 


' mage, 


x 
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mage and fealty ; and this is p2oved by our Act, viz. that the King of England 

was Superior dominus, i. Doveratigne Lozd of the Kingdom oz Pincipalicy 

of Wales. 34 » © oe, WY 

King H.3. after P2ince Edwatd Had marriey Elianor daughter of Spain, per- potydor virg. 

ceiving him ( to uſe the wo2vs of mine Authoz) Ita ſuapte natura tanta indole 37 H.3-pag. 306. = 
prxditum, ut maturius ad res gerendas idoneum redderet, primo Walliz principatu lobe rg 
donavit, deinde Aquitaniz & Hiberniz przpoſuit 3 'hime natum, ut deinceps'mnuſ- rp nap a ” 
guilgue Rex, qui. ſecutus eſt,, filiuny majorcm natu principem Wallie: facere con- EMIT 

ugverit. | aac MEOE!T 1 | _ 

 Lluellen Phince of Wales, by the incication of David his b2other, in the 9 year 

of E. 1, rebelfed againſt their Soveraign Lozd ; in which rebelfion Liuellen 

was ſlain, and the King bzought all Wales under his ſubjection : The ſaid David 

being b2other and heir of Lhucllen fo2 -his Rebellion and 'Treaſon againſt! his 

Doveraign Lo2d was after the death of his 15zother at a Parliament holden 

in the 11 year of E.1, attainted of high Treaſon 3 of whole judgment and/exeFRor. Parl, anno 
cutton hear what Fleta ſaith, Et unico malefacGtori plura poterunt infligi tormenta, 11 E-1. | 
prout meruerit, ſicut contigit de Davide principe Walliz cum per recordum quin- Fleta lib, r.ca.16, 
ou judiciis mortalibus torquebatur, ſuis namque meritis exigentibus, detractus, 

uſpenfas, decollatus, diſmembratus fuit & combuſtus, cujus caput principali Civi- 

tati, quatuorque quarteria ad quatuor partes Regni in odium traditorum detereban- 

tur ſuſpendenda. py reaſon whereof,where Wales was befoze holden of theKing, 

as of his Doveraign Lo2d,as is afozeſatd,now King Edw.1. vecame King of the 

ſame in poſſeſſion, which appeareth by the Statute of Snowdon in theſe wozds ; 

Edwardus Det gratia,&c. Divina providentiay (quz in fua diſpoſitione non fallitur) Rot. Parliam. 
inter alia ſuz diſpenfationis munera, quibus nos & Regnum noftrum Angliz deco- anno 12 E.1. 
rari dignata eft, terram Walliz cum incolis fuis prius nobis jure feodali ſubjecam, ge 
jam ſui gratia in. proprietatis noſtre dominium, obſtaculis quibuſcunque ceſfantibus, \ png wy 
totalifer & cum integritate convertit, & Coronz Regni predict” tanquam partem 
corporis ejuſdem annexuit & univit : By which Act- it turther appeareth, chat 

King E.1. had conſidered, and peruſed all the Laws of Wales, and ſome of them 

he utterly abzogated, ſome of them he permitted, ſome he coxrected, and ſome he 

newly added to the others. | 

We have been, above our uſual manner, the moze copious herein,becauſe our 

deſire is, that truth might pzevail, D& the Statutes of 27 H. 8. and 34. and 27 .8.cap.29. 
35. H.8. concerning Wales. © the fourth part of the Inſtitutes, Cap. of the 34 & 35 H.8. 
Courts, #c, of Wales. 


'Cc 2 | CAP, 


Wefim. primer. Cap. 18. 
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Lib.8.f0.39. 
Greiſlies caſe. 


42 E. 3.CaP.9s 
7 H.4-Cap-3e 


23 R.2, CaP«4+ 


Greiſlies caſe. 
ubi ſupra. 


9 Eliz, Dlcr 263+ 
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Lib.8.fol.36,37. 
Firſt parr of the 
Inſt.ſe&.501. 


CAP. XVII 


Ur ceo que la common fine & amerciament de tout le Coun- 
ty en Eyre des Juſtices pur faux judgements, ou pur auter 
treſpas, eſt aſſeſſe per Viſcount & Barretors des Counties male- 
ment, iffint que Ja ſumme eſt meintfoits encrue, 8 les parcels au- 
terment alleſle que eſtre ne duiflent, au damage du people, & 
pluſors foits ſont paies as Viſcounts & Barretors, que ne polent les 
acquitent, Purview eſt, & voit le Roy, que deſormes en Eyre des 
Juſtices devant eux devant lour departure ſoit tiel ſumme aſleſſe per 
ſerement de chivalers & des probes homes, fur touts yceux que 
eſcoter deveront, & les Juſtices facent mitter en les parcels en 
lour eſtreats que ils liverent al Eſchequer, & non pas la ſumme 
totall. 


There were four milchiefs, 02 rather grievances befoze this Act. 

1. That this common fine and amerciament befoze Juſtices in Gpre was 
P2omiſcuoully aſſeſſed by the Sheriff and Barretozs of the County (foz ſo our 
Act ſpeaketh) upon the faultleſs, as well as upon the faulty, and that after the 
Juſtices in Eyre were departed and gone. 

2, That the fame was many times by them, increaſed, 
R 3. That the parcels were otherwiſe then they ought to be, to the damage of 
the people, TRI7 . 

8 That the ſaid amerciament was paid to the Sheriff, and WBarretozs, that 


could not acquit them, and therefoze were often doubly charged, 


The remedy by the body of the Ac conſiſteth on two parts, 

1. That ſuch ſums ſhall be aſſeſſed by the oath of Knights, and other honeſt 
men befoze the Juſtices in Eyre, upon ſuch as ought to pay the ſame, 

2. That the Juſtices ſhall cauſe their parcels co be put in their eſtreats,which 
ſhall be delivered up -in the Exchequer, and not the whole ſum, 


C Common fine & amerciament. '] Here fine and amerciament are 
all one, foz, as by this Act appeareth, it ought to be afferred, which a fine in 
his p2oper ſenſe ought not : This is parcel of the green war, ſo called, becauſe 
the eſtreats to the Sheriff for levying of them are ſealed with gren war, 

This common amerciament was a great grievance to che people, foz that the 
faultleſs, as well as the faulty, were (as hath ben ſaid) chereby charged; and 
this was diſperdere innocentem cum delinquente, much like the abuſe of the 
Clark of the Parket, who uſed to take a common fine, until it was remedied 
by Act of Parliament. 


C Eft affiſe. ] That is, is afferred, 

C Pur faux judgements. "] zhe ſuito2s in a baſe Court foz falſe judg- 
ments ſhall be amercied, to the end they may be the moze wary, and take better 
advice to do juſtice, 


C Per Barretors. ] Foz the fignification of this wozd, ſe Paſch.30 Eliz. 
the caſe of Barretry, and the firſt part of che Inſiicutes, 


C $ur 


__— 


C Sur touts ceux queux eſcoter deveront. ] This is* L:wof great —} a 
equity, that ſuch as be faulty ſhould only be contribucozy co che payment of \ p10 en5 76 
fine and amerctament, 


Cap. I9. W, oftm. primer. 


q Al Efchequer.'] Foz that Court. is the true center, into which. all Sec hereafter 
the Kings revenue and pzofic ought to fall, and by this means the toll ſhall ©P-45+ 
come to the right mill. | . | 


C Et non pas le totall. '] But particularly, and by parcel, upon eve- ;——-— woos 
rp one that ought to contribute. | | lg 
The Commons petitioned, that no common fine of any County from thences Kot. Parl.An.17. 
; fozth ſhould be made, but that every man map be particularly puniſhed. Where- **39%37- | 
unto the Kings anſwer was, | | 


The King willeth the ſame. 


CAP. XIX. 


N droit des Vic', ou auters queux reſpoign' per lour maines 
al -Eſchequer, & queux ount reſc'. de les dets le Roy pier 
le Roy que ore eſt, ou les dets le Roy meſme avant ceux heures, 
& queux ne ount my acquites de ceo les dettours al Eſchequet : 
Purview eſt, que le Roy envoiera bones gentes per touts les 
counties, a oyer touts iceux, queux de ceo pleine ſe voudront, 
& a terminer iflint Ja. beſoign', que ceux que parront monſtrer 
que 1s cient iſfint avant paies, a touts jours ( ent ) ferront quites, 
le quel que les viconts ou auters ſerront morts ou vives, en cer- 
taine forme que lour ſerr' bail. Et ceux que iffint naver* fait, 
filz ſojent en vies, ſerront punies grevement ; & fils ſojent morts, 
' lour heires reſpoign', & ſoijent charges de la dette. Et com- 
maund le Roy, que les viconts, & les auters avantdits deſor- 
mes lotalment acquitent les dettors a prochein accompt , .puis 
que ils averont le 59 reſceive : & donque ſoit le det - allowe al 
Eſchequer , iffint que jammes ne veign en ſummon', Et fi le 
vic auterment face, & de ceo ſoit attaint, cy rendra al plain- 
tife le treble de ceo que 1] aver de luy reſceive, 8 ſoit rent . 
a le volunt le Roy. Et bien ſe garde cheſcun 'vicont, que il 
eit tie] reſceiyor, pur que 11 voudra reſpander, car le Roy. ſe 
prendra del tout as viſcont, & a lour heires. Et & auter que 
reſpoign' per {a maine al Eſchequer le face, il rendra le treble 
al plaintife, & ſoit rent en melme le manner. Et que les vic 
facent tayles a touts . iceux, queux paleront le det le Roy. Et 
que la ſummons deſchequer a touts les debtors, queux demander 


voudront 
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W. b CaP+3 2s 


42 E.3.cap.9. 
7 H.4. Cap.3; 


Cap.Itin. Vet. 
Mag:ChaTr. 155. 


Rot, Clauſ, 
17 H,3.m.9. 


voudront la view, facent monſtrer ſans denier les a nulluy, & ceo 
fans rien prender delour, & fans rien don', & que nele fra, le Roy 
prendra a luy grevement. 


C Detts le Roy. ] Under this wozd [debicum] are all things due to 
the King comp2ehended 3 and not only debcs in their pzoper ſenſe, but 
duties 92 things due, as rents, fines, iſſues, amerciaments, and other du- 
ties to the King received, o2 levied by the Sheriff : foz Debt in his large 
ſenſe ſignifies, whatſoever any man doth owe, and debere dicitur, quia deeſt 
habere : debitori enim deeſt quod habet, cum fit creditoris, maxime in cafſu do- 
mini Regis. 


C Lour heires reſponderont. ] That is to be underſtod, quoad 
reſtitutionem, ſed non quead poenam 3 that ts, foz the civil, but not foz the 
criminal parts Foy it is a Maxime in Law, Pona ex delio defundti 
_ teneri non debet : And again, In reftitutionem, non in poenam heres 
uccedit. 


C Au prochein account. ] Sw fo this the Statute of 51 H. 3. 
Statutum de Scaccario, and the Dtatute of W. 4. Vet. Magna Charta, fo; 
33, 34» 


C Et tiel receivor pur quoy il voet reſponder. ] F02 the rule 
of this, and like caſes of the King, ts, Reſpondeat ſuperior. 


C Et que la ſummons deſchequer a touts les debtors,  queux 
demander voudront la view, facent monſtrer ſans denier - les a 
nulluy, & ceo ſans rien prender de louer, & fans rien 'don' &c. 
That is, theP2oces, together with the Cffreats under the Deal of the ECx- 
chequer ſhall be hewed to the party pzeſently without denial, and frely with- 
= any thing to be given therefoze, upon pain of grievous fine and impti- 
onment, 


CAP. XX. 


Urview eſt. enſement de misfeaſors en parkes, &. en vivers, 
que fi ul de ceo ſoit attainte per le ſuite del plaintife , 
foyent agardes bones & hautes amendes,- folonque le manner del 
treſpaſs, & eit la 'priſonment de trois ans, & dillonque ſoit rent 
a le volunt le Roy, fil ad de quoy poit eſtre rent, 8& lors tro- 
va bon ſuertie que i] jammes ne misface. Et fi] neit dont poit 
eſtre. iſlint rente, apres la priſonment de trois ans, trova meſme 
le ſuertie 5 & fil ne puifle trover la ſuerty, forjur' la Realme; 
Et fi ul de ceo rette ſoit fugitive, & net terre, ne tenement. 
{uffiſant pur quoy 11 poit eſtre juſtifie, cicourt come le Roy avera 
ceo 


— 
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ceo trove per bone enquelt, , ſoit demaund de*countie en coun- 
tic. Et fil ne veigne, ſoit utlage.. Purview eſt, enfement & ac- 
_ corde, que fil ne ſuiſt dedems an & le jour pur le treſpas fait, 
le Roy avera le ſuit, & ceux queux 11'trova de (ceo, rettes per 
bon enqueſt, ſerront punies per meſme le manner en touts points, 
ſicome deſuis eſt dit. Et (7 ul tiel misfeiſour ſoit attaint , quil 
eit priſe en ſes parkes beaſts domeſtes,” ou auter *choſe en le 
manner” de robberie en -yenant, ou demurrant, Ou, en. returnant, 
ſoit fait: de, luy common Ley , : que-attiert a celuy que eſt at- 
taint de apert robberie & larceny, ' auxivien a la ſuit le Roy come 
dauter. i: | , 

: | | \ F. - I N 

9 q (1? AK 1] "its » 

The cauſe of the making of this Dtatute was,- that at the Common Law, 47 E:3-10.b, 

the Plaintiff in an action of Treſpaſs, ſhoyld, as fn other caſes, recover no 9 5 
other damages, but acco2ding to the quantity of the treſpaſs t which the plain- | 
tiff fo; treſpaſſes in Parks and Uivaries eſteemed at a high rate 3 but the 
Country commonly found the damages very ſmall ; foz the Coinmon Law 
cave no wap to matters of. pleaſure, (wherein molt men do erced) fo2 that 
they bzought no p2ofit to the Common-wealth 3 and therefoze ic is not lawful 
foz any man to erect a Park, Chaſe, oz Warren, withouta licence under the 
Gzeat Deal _of the King,. who is pater patrix, and the Yead of the Com- Temps E.2: cit. 


aQa' (ur leſtar, 
mon-wealth, Br.48. 


Li.1 Is f0.86,87. 


C En Parks. |] This is underſtod of a lawful Parke, whereunito 
thug things are required: 1. A liberty, either by grant, as ts. afo2eſaid, 
92 by p2efcription. 2. Jncloſure by pale, wall, o2 hedge, And 3. beaffs is ot 
ſavages of the Parke, foz the which, and fox the name, ſe the firſt parc of Inſ.ſeR.278,- 
the Inſtitutes. ” '* 9H6.2.18 is 

VEut this @tatute extendeth not to a nominative Park erected without law- 2z, 15 8.5.5, 
ful warrant, albeit it be called a Park 3; foz- this Statute ts very penal, aud 22 8.6.59. 34 H. 
therefoze, as hath been ſaid, extendeth only td a lawful Parke, Wut he may $-28,43- 108.7, 
have an action of Zreſpaſs at the Common Law, quare clauſum fregit,& unam pres Y-Lode 

. . 3 £:3.13,24. 
damam cepit, &c, | 38 E.3.10. 3 H.6- 

Under this wozd Park, a Chaſe is not included, 55. 8 E445» 

* This Act extends not to a Foreſt in the hands of a ſubject, foz the Law ig See the Scatutes 


ſo penal, as it ſþall not be taken by equity. EY R-2. xp.rh 


; : | - 14H.8. cap.1. 
C Misfcſauns.”] Jn this Act is nnderſtod when a man either chaſeth in KR, 4 whey 7 Jac, 


a Park, 02 by bow, o2 other engine endeavoureth to kill ſome of the game of c-13: 21 Jac c.28. 
the Park againſt the liberty and pziviledge of the Park, Tf and tot when the $9 
Lo2d of a Park takes beafts to agiſtment in his Park, and the owner bzeaks + LG, For 
the Park, and takes them away without agrement foz their paſture, fo2 it 1s Counteſs of Athols 
not within theſe wozds, De malefacoribus in Parcis, becaule the treſpaſs concer- caſe. 

neth not the liberty of the Park by chafing of the game thereof, but a collace- 

ral trefpaſs, & fic de {imilibus, 


C Vivers or Viviers.'] This being a French wozd, ſignificch Fiſh- 
ponds, 02 waters wherein fiſh ere kept aud nouriſhed; which being a matter 
of p2ofit, and increaſe of vicuals, any man mey ercd ; and that in legal un- 
derſtanding it fignifieth a Fiſh-pond, oz waters where fiſh are kept, it ap- 
pears by our anctent Authozs, who wzote ſon after this time : fo Britton ſaith, Brir.fo. 34; 
Auxi de walt fait per eux en parks & en vivers, de veniſon 6 de pefſon, & de co- 
_ nies, & auter deſtruction per eux faits en garrens : where he applieth Veniſon tg 
Parks, Peſſon to Vivers, and Conies to Warrens, AndFleta agr&th with him, 
foz he ſaith, De feris & piſcibus potctt fieri furtum : Ex benignitagse Flet.l},2.c2.35, 


Weſim. primer. GA Cap.20- 


men Principis conſtituitur, ne quis pro hujuſmodi fturto vitam perdat, neque 
membra : Conſtitutio quidem talis eft, proviſum elt de malefactoribus in 
parcis & vivariis, quod ad ſegam querentis fiatim adjudicentur emendz, &c, 
| and reciteth ſummarily this Act and ſo it is taken befoze in this very 
Vide hic cap.1. Parliament, Cap. 1. foy fiſh ponds, oz places where fiſh are kept, in theſe 
| wo2ds, ne curge en-auter parke, ne piſher en auter viver. And Bracton, wha 
BraR.ti.z.f0.1179. W2ote © little befoze our Dtatute, coupleth them together in the charge giveu 
by the Juſtices in Eire, as our Statute doth, viz. De malefaGtoribus in parcis, 
: & vivariis. . | 
ENB.38.H, It appeareth in theRegiſter, that there be divers fozms of Writs foz fiſhing 
in his piſcarp : Dne Writ ifs, Quare in vivariis ſuis piſcatus fuit : Another, 

Quare in feparali piſcharia ipfius A. piſcatus fuit,&c.  _ 7 | 
Hic c.1. Art.fuper Therefoze, as ſome have ftretched this wozd to far, ertending it to War 
cart.cap.18. rens of Conies, which they might as well under the generality of che 
34 8.6.28. 21.7. wozd | vivarium | extend it to Fozreſts and Chaſes, ( fo2 they be loct 
21. F:N.B.67-d- 14; viventes cuſtodiuntur ) whereof yon have Heard befoze 3 fo fome would 
reftrain this wozd to Fiſh-ponds only that be in Parks, which is erpzeſly 
accainſt both the letter and meantng of this Act, and the Fiſh-pond concer- 
neth nothing the liberty and pziviledge of the Park, whereof alſo a tonch 

hath been given befoze. COINS, 

If a man commicteth a treſpaſs in the Fiſhyond, &c. of another, by ta- 
king and carrying away of water, he is nomiſ-feaſo2 within this Dta- 
tute 3 but. if he let out the water, to the end co take fiſh, He fs a milſ- 
feaſoz within this Statute, oz he muft fiſh there, if he be within the danger 
of this Law, foz collateral treſpaſſes neither in Parks, noz Fiſh-ponds, 4c. 
are within this Act. | | 

And if one hunt in a Park, oz Fiſh in a Pond, &c. though he kill no Deer, 
no2 take any Fiſh, pet this is a mil-feſans within this Dtatute. 


| Regiſt. 111. b, C Per le ſuit del Plaintife. ] 'This ſuic' is intended in'an Action 
wh oy 3 of Treſpaſs, but the Wrice muft rehearſe, and be grounded upon this Statute 3 
08.6.2. F.N.B. 02 it is a Paxim in the Common Law, that a Dcatute, made tn the affirma- 
67.4. 87.4. 7 El. tive, Without any negative erp2eſſed oz implyed, doth not take away the 
Dier 238. Lib. Common Law : And therefoze in this caſe the Plaintiff may either have 
torr. Raſt-585 Hig remedy by the Common Law, oz upon the Statute 3 Af he bzing his acti- 
on of Treſpaſs generally without grounding the ſame upon the Statute, then 
he waiveth the benefit of the Statute, and taketh his remedy by the Common 
Law, | 
7 El. Dier 238. The p2eſidents of this action are, Ad refpondendum tam domino regi,quam 
Regiſt,ub1 ſup. parti querenti : And yet by the Regilter, he may have this in his own name,and 
that may be gathered by ſome of our boks, quoted befoze in this Section, in 
the margent, | 


C Soient agardes bones & hautes amends. ] Wy theſe wozws [ſhall 
be awarded good and large amends | if the damages be tw ſmall, the Court 
hath power to increaſe the damages, foz this wozd | award | pzoperly belong;- 
eth to the Court, 


Dier ubi ſup. C Et eit )a priſonment de trois ans. ] Woth damages and impaiſon- 

x5 El. Dier 323. Ment concern the plaintiff, and therefoze the Kings pardon cannot diſpence 

9 El.Picr 269. with them : But the ranſome, the finding of ſurecy, and che fozejuring of 
the Realm are puniſhments exemplary, and concern the King, and therefoze 
he may pardon the ſame, | 


C Et dillonque ſoit rent a le volunt le Roy. ] And after fhall 
make fine at the Kings pleaſure, 
Vide hic cap. 4. 9% befoze foz the expoſition of theſe wozds, Cap.4, 


4 


CE 


Cap, 21. Weſtm. primer, 20T 


—  — 
—— 


" C Et lors troya bone ſurety, que 1] jammes ne misface.)] And then or 
ſhall find god ſurety, that after he ſhall not misdo, =O, | Hil, 24 H. 5. Cor: 
This ſurety mutt be by recogniſance co the King, and not to the Platncif ; K<ge: Ror. 26. 
Foz example, the ſureties in 101. andthe Defendant in 40 1. the condition muſt 5 i oo ony 
be general, and not reſtraineo to that Park, oz Uivary 3 foz example, Quod ipſc ge, Rot. 480. 

in aliquibus parcis & vivariis contra formam Statuti predia?* amplius non male- 
faciet, &c. 


C Le Roy avera le ute. | Either by Jndicment, Jnfozmation, oz Aci- 
on of Treſpaſs upon this Act.. | | 

C Forjure le Realme.”] Fleta tranſlating this Ad into Latin, ſaith, Ab- Fletal.r. cap.36, 
jurabit Regnum, and ſo doch the Regiſter 3 and Bracton uſeth the ſame wozd in Regiſt-80. b. & 
caſe of Felony, Abjurabit Regnum, fol. 111,6.Braori, 
.  AndEritton uſeth our wozd, Forjure noſtre Realme, and fol. 25. in the ſame Brit, fol. 5.25. 
caſe he uſeth the wo2d of abjuration, | 

It ſignifiech tn Law a perpetual baniſhment of the Defendant out of the 
Realm, whith.& obſerve he bindech himſelf by oath, foz ſo much is impliev 
tn this wozd forjure, 92 abjure , which p2operly lignifieth to foztſwear the 
Realm, 
--- By the Common Law no man can be exiled, oz baniſhed out of his Country, ag, Chart, c.29; 
but -in caſe of abjuration foz felony: In all ocher caſes exile oz baniſhment 
ought to be yone by authozity of Parliament (as here ic is) andſo are our boks 
that ſpeak of exile 02 baniſhment to be uiderſtod, » 
If fuch a perſon, as hath fozjured o2 abjured the Kealm, return again, he 
ſhall be punihhed at the Kings ſuit foz the perjury, and high contempt. 


.  C Beaſts domeſts..] This is underitod of Kine, Dyxen, Shwep, and other 
domeffical bealts within the Park, | 

If there ve within the Park tame Der, and miſdoers come to hunt and kill 
veniſon, and they kill a tame Deer, and carry it away, not knowing the ſame 70 E. 4- 15: b. 
to-be a tame Deer, this ts no felony, foz the intent maketh felony, and ſo are S*=f-Þl.Cor. 25.5 
boksto be incended, | 


C En le manner de robbery. ] Jn this Ac robbery is taken in a large eirſt part of the 
ſenſe-3 ſee the firſt part of the Inſtitutes, Inſtit. ScR. $01. 


A 


Le 4 


- CAP. XXI. 


TDN droit des terres-des heires deins age, queut font en le garde 
4 _, lour Scigniors: Puryiew eſt, que les Gardeins" les gardent, & 
ſuſteinent, ſans deſtruftion faire en tout rien: &.que de tiels manners 
des Gardes ſoit fait en touts points ſolonque ceo que eſt conteigne 
en la graund Charter des franchiſes fait'-en temps 1e Roy H. pier le 
Roy que ore eſt, [Magna Charta cap.'4, 5,& 6. Et que'iflint ſoit uſe 
deſormes, 8&'per meſme le'matiner ſoient gardes les Archiveſqueries, 
Eveſqueries, Abbies, Eſgliſcs, & dignities en temps de vacation. Vide 
Artic. ſuper Chartas caþ.18. 


: Dy This 


i 


Fl 202 | W, eſtm. primer. Cap. 22: 

tag.Cha . 4 , This Act both to heirs in Ward and the cuſtody of Archbiſhopzicks, Xiſkop 
dats fager _ ricks xc, during vacation, is but a confirmation of the Statute of Magna Char- 
Chart, cap.19. ta, cap. 4, 5, 6- whereok there you may read at large, 


CAP. XXIL 


[AE S Heires maries deins age, ſans le gree de lour Gardeins, 
avant que ik averont paſſes lage de 14 ans, ſoit fait ſolonque 
ceo que eſt contenue en le purveiance de Merton cap. 6., Et de ceux 
que ferront :maries ſans Ie gree de lour gardeins puis que 11s ave- 
ront paſſes lage de 14 ans, le gardein cit Je double yalue de 
ſon mariage, ſolonque le tenour de meſine le purveyance. Ouſter ceo 
ceux queux averont ſuſtret le mariage, rendant le dpolt value del 
mariage al Gardein pur le treſpaſle , & jalemeins le Roy eit les 
amends ſolonque meſme le purveyance de celuy. que le avera ſuſtret, 
Weſtm. 2. cap. 35. Et deg heires females, puis que 11s averont accom- 
plies lage de 14 ans, & lefeignior a que le mariage appent celes ne 
voudra marier, mes pur covetiſe de la terre, les voudra tener dif- 
marie. Purview et, que le Seignior ne poit aver ne tener per enche- 
ſon del mariage , les terres a tielx heires females ouſtre deux ans 
apres 1a terme de lavantdit 14 ans. Et 1 le Seignior deins les deux 
ans ne les marie, donques eiant els actions de recover lour heritage 
quietment fans rien done pur le garde, ou pur la mariage. Et'fi 
els pur malice, on per malveis counſel ne ſe voillent pur lour chiefe 
ſcjgniors marier, ou els ne ſont diſparages,. que les ſeigniors teignent 
la terre, & la heritage jeſque al age del Enfant male, ceſtaſcayoire, 
xx1 ans, & ouſter jeſque ils ciant priſes le value del mariage. 


ERSSs The Statute of Merton pzovideth (as hath ben ſaid) that if any Lap-man 
21 Ec3. A raviſh an heir, oz detain him within the age of 14 years, that then the Gardien 
27 H.6. tit. gard. ſhould recover the value of the mariage againſt the Raviſher together with the 


118. 33E.3- Infant and his lands, and that the Defendant ſhould be. impziſoney uncil he 
Judgment 251: hath recompenced the Plaintif, tc. and fuxther, until he hath ſatisfied theKing 
foz the Treſpaſs. | : 
This Act doth firſt confirm the Statute of Merton, both concerning the ras 
viſhment, and alſo concerning the fozfeiture of mariage : And p2ovideth fur- 
ther, that of them chat be above the age of 14 years (over and above the double 
value of the mariage after the tender made acco2ding to the Statute of Merton 
to be recovered againſt the heir ) the Gardien ſhall recover againſt the ravither 
vo} detainer, the hefr being maried, the full value thereof, and che King ſhall 
have alſo like amends accozding to the ſaid Act, 


C Ceux que averont ſuſtret le mariage. ] That is, the ravither oz ve- 
tainer of the heir, and which married the heir after 14 and befoze 21. 

This extendeth after 14 as well to Eccleſiaſtical., as Lay-perſons., which 
rhe Statute of Merton of a raviſhment befoze 14 doth not , but to Lay-men 
only, 

Brit. fol. 169. : E Y | 

$5360 I C Ex des heires females. } The miſchief befoze this Act was , That 

co FN.E 143.4, Whereas the heir female after her age of 14 years ought of right to be out of 
| ard, 


Cap. 22: WW eftm. promer. þ 2 6p 8 


Ward, .the;L02d:foz covetouſneſs would not marry them,/but keep their lands ,-,.. . 

at. their will-knd pleaſure many-years after their age. of 14. againT the which 

wong this!Statute p2ovideth remedy, and was made fo2 the reſirainc of the. 

w2ong; and in truth fo2 the advantage of the Lozds.. - omaiborer £2019998 1.54 | 
Aud here: we are occaſioned to explain a place in,Bracton,; Foemina- 14 vel 154 Brat.l 2, £86.b; 

annorum poteſt diſponere domui ſux, '&-habere Gone & Key, 8&c, Which wozd 

[Cone] is miſfaken in the impeſſion,, foz it ſþoulp.be Cover & Key-z and fox 

Cover we ule Cofer at this.dap, changing the;v toan 4, ( which. is uſual.) ſo as 

at that age like a god huſwife ſhe is able to diſcern what things are in a houſ- 

Hold fit to be:kept/in Cofer uuder lock and key 3 And the reaſon; wherefoze, if 

the heir female-of a Tenant. by Bniights ſervice; be of :the. age -of,x4 years av 

the death of het Anceſter, ſhe ſhall,not be in Ward, is, foz that ſhe 1s viri-potens, 

and can £overn an houſhold, and map marry an husband, which may do Knights See the firſt part 

ſervice, | of 5 Inſtitutes; 
If a man hath two daughters and dieth, the one above the age of r4. andthe **** 795 19+ 

other within che age of 14. the Lozd ſhall have Wardſhip of che body of her 

within age, and the moity of the land, 


C Purview eſt que le Seignior. ] 1. Every Low is not within the 35H. 6. $2. 
purview of this Act. The heir feniale ſhall enter upon the Lo2d by poſteriozity, 
becauſe her martage belongs not unto him, | 

2; If the Lv2d grant the mariage of the heir 'female to one; neither the 35 M6. ubiſupre; 
grantoz noz the grantee ſhall have two years, but the heir female Gall enter at Gard 71+ 
her age of 14, foz the grante.canuot hold the land, and the grantoz hath not 
the mariage. | ee 

3. 90 it is, if the King granteth the Wardſhip of the body of the heir fe- 35 H. 6. ubi pra; 
male, the ſhall ſue her livery at her age of fourteen, foz neither the King no 
his grants can hold the land during the two years, 6 es | 


CC Per 2. ans ouliter les 14. ans. ] By this is underſtod that the L02d 35 H6.52. 
Hall not have the 2 years, but where the heir female was within the age of x 4. 
- at the death of her Anceſter, and in Ward to the Lozd, 


| C Les terres. |} Yere a meſnalty that ts holden is underſtwd, though this 
Dtatute ſpeak of lands only, LR 


| C Per encheſon de mariage. ]- Ceſſante cauſa ceſſat effe&us, and theres 35H. 5. ubi ſupra; 
-foze if within the two-years the Lo2d marieth the heir female, the heir female | 
thall pzeſently enter, becauſe fo2 that cauſe the two years are given, 
- : If che Gardien marry the heir female after the age of 12 years, he ſhall not 
detain her land but until her age of 14. fo2 the cauſe ceaſeth, | 
Do it is if the Anceſter marieth his heir female, and dieth vefoze the attain F. N. B. 143.4. 
to her age of x4. the land ſhall be in Ward, but the Lo2d ſhall not have che | 
_2 years, 
And it is to be obſerved, that the Lo2dhath theſe two years by fo2ce of this 35 8.5.40. tir. 
. Ac, and-not as gardien, becauſe his gardienſhip ended at her age of 14. and _ = 
therefoze a Writ of Dower doth not lie againſt him during thoſe two years, on wag 
becauſe he holdeth not the land as gardien. | ; 
And foz that caule if the Lozd tender to her a mariage, and ſhe within the 35 xs. Gard.7t: 
a years marry her ſelf elſewhere, there lieth no fozfeiture of mariage againſt 
er, ACHE 233143 | F 


C Etiels-per malice ou malveis counſel ne foy voillent, &c. } 
Pere the Act in:hacred of contradiction and diſobedience, In - odium contradidti- 
onis & diſobedientiz, giveth to the Lozd her lands until her age of 21, 4c, but 
he holdeth not che ſame as gardien. fox the cauſe afozeſaiv, | 
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Wefim. primer. ; | Cap.23 


Fletal.y. cap.12. 


27 E.3:ſtat.2,c17 


Fleta 1.2. cap. 36. 
Cap. Itin' tn Vet, 
Mag. Care. fol.15g 


Mirr, CaP«$+ &. 4: 


Regiſt. fol. 129. 


Df this whole Act Fleta ſaith thus, De-formdllis 14 annos habentibus, quibus 
Domini ſui maritagium competens medio tempore'non obtulerint,. taliter provifum 
eſt, quod negligentia Dominorum hujuſmodi talibus heredibus non fit damnoſa; 
ſed retenta hzreditate per duos annos poſt 14'annos, cam heredibus ſine contradis 
Ctione reddere non contradicantz quod (1 infra'ztatem competenter &:palam con- 
culerint, ipſzque maritari non conlenferint, -tunc uſque ad #tatem.maſculinam hes 
reditatem talium impune poterint retinere ulterius quam per duos” annos, pro fing 
maritagii, & in odium contradiCionis & inobedientie. | on 


C{ Ouſter jeſque ils eient priſes/le value. ] Here the pzofits are ar- 
counted to 0 in ſatisfaction of the value. Vide le Statute de Merton,/cap.6, 2. 
 Iftthe Kod grant over the Wardſhip of the body only, neither grantoz noz 
grantee ſhall cake the advantage of this bzanch., 


C AP. XXII. 


Urview eſt enſement, que en City, Burgh, Ville, Faire, ne Marche, 

ne ſoit nul-home forein, que ſoit de ceſt Realme, diſtreine pur 

dette, dont 1] neſt dettour ou pledge, '&- que le fra, ſerra grevouſe- 

ment punie, & ſans delay ſoit le diſtreſle deliver per les Bailifes du 
lien, ou per auter Bailifes le Roy, {1 meſtier ſoit. 


The miſchief befoze this Statute was, that divers Cities, the Cinque Pozts, 
3ozoughs, Towns Cozpozate, &c; within this Realm, did claim ſuch a cuſtom, - 
that if any of one City, Dociety, oz Perchant guild were indebted to any. of 
another City, Society, o2 Perchant guild, if any other of the ſame City, ©o- 
ciety, 02 Perchant guild that the vebto2 was of, came into the City, Society, 
92 Perchant guild whereof the Creditoz was, that he would charge ſuch a fozei- 
ner foz the debt of the other 3 which Cuſtoms are taken away by this Statute, 
whereof Fleta teacheth in theſe wozds 3 Solent plerique homines in feriis, Merca- 
tis, Civitatibus, Burgis, & feodis, & in juri{dicionibus ſuis aliquos tranſeuntes de 
feodis, vel juriſdictionibus ſuis nullatenus exiſtentes ad querimoniam alicujus in- ' 
venientis plegios de proſcquendo.impedire, diftringere & gravare pro alieno dehito, 
cujus non tuerit plegius nec debitor, imponentes ci quod erat tali debitori afhnis, ur 
de una ſocietate vel civitate, & hujuſmodi & impune: propter -quod proviſum ett, 
& inhibitum, ne quis aliquem forinſecum, dum plegius non fuerit nec debitor, pro 
aliquo debito alieno alicubi diſtringat, nec ad aliquam ſolutionem compellat, & qui 
fecerit graviter punietur. 

And it ſ&@meth by the Mirror, treating of this Chapter, that ſuch cuſtoms 
were again the Common Law, foz there it is ſaid, Le point de tortiouſnes di- 
lixeſſes duilt conteine le paine de roberie, 


C Que ſoit de ceſt realme. ] Theſe are, material wozds : Foz if a 
Perchant of England be either w2ongfully imp2iſoned in the parts beyond che 
Dea, 02 have his merchandiſes oz govs taken from him there wzongfullp, he 
ſhall have the Kings Letter to the King, P2ince, 02 Lozd of that Territozy, 


- where the w2ong 1s done, wherein the w2ong is bziefly recited, and requeſt 


made, Quod fatisfaRionem debitam ac. juſtitiz complementum heri faciat, &c. 
which Letters of divers fozms appear in.the Regiſter. Now 1f he be deſticute 
of Juſtice there, then;may he either have the Kings Writ De arreſto fato ſuper 
bonis mercatorum alienigen? pro taanſgreſſione faa mercatoribus Angliz, oz elſe 

accozving 


$— 
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acco2ding to the Law of Parque, he ſhall Have from the King Letters of 7 £.3, s:at:2. 
MWarque 02 repziſal under the great Seal, whereby he may redzeſs himſelf of cap.17. 4 Hs. c.5: 
the gods of any of the men of chat. Territgap takey within this Realm, And 

it is called the Law of Parqits; \of-a. Daxon: wow, +which ſignifiech a limic oz 

bound 3 hecauſe ſxing he cannot obtain Juſtice within the limics of the fozcin 

Country, he may be redzeſſed of the men of that Country within the limics of 

his own z which KpRearerl by the.Dtacute of 27 E. 3. in theſe wozds, © 
<-merchant-ſtranger be impleave fq2 anothers trefpats, 'pz foz angthersdehc, 
<« whereof he-is not nebto2, pledge, noz mainperiis2; P2ovided always, that if 
* our liege people, Perchants,'oy other beendamaged by aity Lozds of ſtrange 
<1. ands, 92 their Pubjens; and the ſaid Lows ('duly required: ) fail of right co 
<« our {ain Subjects, we ſhall have the Law -of Marque, and of taking them 
< again,. as hath ben uſed in times paſh, without fraud: o2 deceit,  Wherein 
many things are wozthy of obſervation; . and campnglt them )'that this Law of 5 
ue CHO not only to Perchants, but to. all other the Kings Dubjecs, 

And this Law of Marque in ſome Recozvs is called the ml s right, Jus Re- 

gium, becauſe thereby he doth his Subjects right + As taking one example fo2 

many, In the Parliament holden in 11 H.4. John Kowley of Bridgwater in his "2 Parl, an.1t 
Petition pzayed the King that he might take Parque and Repziſal of all **' 
'French-mens gods, ( having no ſafe condiit of che King) to a certain value, 

foz certain his Ships and other gods taken bythe French in the time of the 

Truce £ The anſwer of the King was, That upon ſuit made co the King, he 

Hould have ſuch Letters requiſits2y as are nevful, and if the” French King re- Nort. Tr. 33E.1. 
-. fuſe to do him right, the King will then ſhew his right. The Letter of Marque - Rege Rot. 
92 Repziſal was anciently called Litera mercatoria, ( becauſe moſt commonly  * 

'Perchauts obtained it ) Liter mercatoria'conceditur mercatoribus Anglis contra Matth. Paris, fol; * 
mercatores Heynon, Holland, Zealand, & Friſland. ©o as if thoſe wozds | which 95s. b. E 
is of this Realm | had been omitted, and the Statute had been general in the - 
negative,--that no fozein perſon Hould be diſtrained foz any debc, wherefoze he 

4s uo peb(o2 02 pledge, this had taken away the. ancient Law of-Parque 02 Re- 
P2iſal 3 and therefoze neceſſarily were added the ſatd wozds[ which is -of: this 
Realm ] whereby the Law of Parque oz Repziſal is implied and ſaved.: 


Cc Diſtreine pur dett.”} At this time a Capias did not lie in an Action of 25 E.3, Cap.7. 
"Debt, but is given by the Statute of 25 E.z. but yet this Dtatute doth extend 
to the Capias, becauſe the Capias cometh in lieu of che Diltreſs. 


” 
F 
0 
ATT. 


27 E.3. ubi ſup, 


1 


' CAP. 


w- a1! + a6 tended rms I—_ 


WV efim. primer. Cap.24; 


CA P. XXIV. 


Urview eſt enſement , que nul Eſchetor Viſcount, ne autre 
bailife, le ,Roy,, per. colour de ſon. office, ſans elpecial gar- 
rant , ou commandement .,, ou certaine authoritie que :appent a 
—_ wn ne. diſfſeife nul 'home de ſon franktenement,' ne de chofe 
nt a ſon franktenement.” Et fi aſcunle fait, ſoit a le volunt 
fy "dill ciſce; que le Roy de fon office le face amend' a ſon: pleint, 
ou que il eit p Common Ley per briefe de Novel diſſeiſin, Et ce- 
Tuy .que ſerra de, ceo attaint, rendr*les dammages a double a meſme 
le plaintife, & ſera en le  grayous mercie le Roy. 


The miſchiefe 'befoze this Heatiite was, that Eſchaeto2s, Sherills, and 
vther of the Kings Wailiffs, woulp, colore officii, ſeiſe into the Kings hands 
the freehold of the Subject, and thereby difſeiſe the party, who thereupon to his 
intolerable veration and delay, was put to his ſuit tothe King by Petition, ing 
which this Dtatutei/pzovideth remedy, 


C Þailiffe le Roy. 7] Bere by Bailiff is maberſed any other officer 07 
miniſter of the. Kings, 


C Perccolour de ſon office. ] Colore officii is ever taken ih millin par= 
tem,- as virtute officii is taken in bonam : And therefoze this implieth-/a ſeiſure 
'undulp made againſt Law, 

Ano he may do it colore officii two manner of ways :'Cither when he hath 
no warrant at all, 0} when be bath a warrant, and doth not purſue it. 


Cf Eſpecial warrant. ] That is, to the Cſchaeto2, #c. a Dicm clauſit ex- 
tremum,Mandamuns, 02 any-other of the Kings Writs,and office thereupon found 
foz the King. 

s E.6, Br.gs.ti. Likewiſe to the Sheriff the Kings Writ, as an Habere facias eiſinam, 02 
office, Li.8.f.168. the like, 

Parts Sroughtons 5p this Act no ſeiſure can be made of lands 02 tenements into the Kings 
Aft. ſuper carr, Hands befo2e office found, and ſo is the common experience at this day. © che 


cap.19. 29 Er, f©tatute of Articuli ſuper cart. cap.19. & 29 E.1. leſtat. de Lincolne. 
Star. de Lincoln, 


C Ou commandement. |] Under theſe wozds are compzehended not on- 
ly the Kings commandments by his Writs, as hath ben ſaid, but alſo the 
commandment of the Juſtices of the Kings Courts of Juſtice, 

* 17 E.2. all. 371. * A man was indictedbefoze the Sheriff in his Tourn of felony, upon which 
32 E, ph 0. $90 indictment his lands and chattels were by the Sheriff ſeiſed foz the King ; af- 
2 __ 0 terward befoze Juſtices aſſigned he was acquiced, and ſued out a Certiorari 
3 E.3.coron.347, t0 remove the Recozd into the Kings Bench 3 which being removed, he pzap- 

& 300. 8 E-3.38. ed there to have reſtitution of his lands and gods z and it was reſolved that the 
Is E, 3. extent 17 Shoriff had not warrant to ſeiſe the lands, ( befoze he were attainted .) and 
[. = 3b therefoze that he ſhould ſue his Aſſiſe againſt the Sheriff upon this Statute, 
22af.95.81, It was further reſolved, -that if che Sheriff ſeiſe lands by the commanyment 
+ = af. \ hg H.q- 4p I Rogets, Stamf, pl, cor. 392, 193+ Pl. com. Morgans caſe, 12, 13, 4 E. 1. officium 
COronat. 1 R.3. cap» 3, of 
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of the Juſtices; then is the Sheriff excuſed, though the Juffices therein div 
err3 and if he did it of his own head, then had the party 2emedy by an Aſſiſe 3 
therefoze the party was required to ſite out a Writ to the Juſtices to certifie if 
the ſeiſure were made by their commaiidmeut; 


C Oucertain authoritie que appent a ſon office. ] That is, Ex of- Stanf. prerog, 
ficio, without any Writ 02 commatidment: Foz example, whe che Eſchae- Regis, 83,84- 
to2 taketh an office virtute officii, he may ſeiſe the land 3 foz this, as our Ai 
ſaith, voth belong to his office; but if of his own head (as hath been ſaid ) 
he ſeiſeth the land without any office, that ſeiſure is colore officii, and therefore 
the Aſliſe upon this Dtatute is maintainable againſt him in that caſe, & ſic de 
CXtEris. 

C Per briefe de novel diſſeiſin. ] This is put foz an example, fot he 
may have any other Writ, oz Aciton againſt him, 

This Dtatute is made in affirmance of that, which ought to have ben done BraR. 1.3. f.t21.bi 
by the Common Law, and is the foundation as well of our Bok-caſes above- Prit-f:3:4- Flerl.x 
ſaid, as of the Acs of Parliament, that after have ben made concerning undue - 74g NE 
ſeiſures by Clcheatozs, Sheriffs, and other Bailiffs, as Cozonets, and the 
reſt. 

And if it doth appear to the Court, that the Kings Officer doth ſeiſe foz 
. the King any lands without warrant againſt the Law, in an Action bzought 

againſt the Dfficer, he ought not to have any aid of the King; Neither doth 28 E.3.94. Morti- 
the Writ De Domino Rege inconſulto lie in that caſe, becauſe that which is wy cale, Ror, | 
done by him is voidz and where the cauſe. of aid failech, chere no aid is to (7p 2 enrt 
be granted. It were againſt reaſon, that che King, who is the head of Juſtice, regues caſe ad- 
ſhould aid him in his wzong 3 and therefoze this Act foz doing of wzong in the judged in Parlia- 
Kings name, doth give the party grieved an Aſſiſe againſt him, wherein the P<2r- 48.5. 
plaintif ſhall recover his land, and double damages, and beſides the Kings Df- ** 3” 
ficer ſhall be in the grievous mercy of the King, foz doing injury in his name 
to the ſubject, | - 

Therefoze ina real action, if the Eſchaetoz ( of whom chis Statute ſpeak- 9 94-7-9- 
eth ) be examined, and upon his examination ſaith generally, that he hath ſei- 39% P-5* 
ſed the lands in demand into the Kings hands 3 this is not god, and che Action | 
Gall pzoced, foz he muſt ſhew che cauſe of the ſeiſure, ( as is implied in this 
Act ) which cauſe, if it appear to be againſt the Law, the Judges of the Law 
ought to diſallow the ſame. 


A. TUl miniſter le Roy, ne maintaine per luy, he per auter, les 
plees, parols, ou befoignes queux ſont en la Court le Roy, des 
terres, tenements, ou des autters choſes, pur aver part de ceo, '0u autet 


_- r covenant fait. Et que le fra, foit punie a le volunt le Roy. 
zde Champerty 11 Ed, 1; | 


UP) 6 | | Flet.lib.i. caP.30; 
Cl Nul miniſter le Roy. ] Fleta in rehearſing this Statute , ſaith-, Brir- f0.37.. Art. 
Nullus miniſter Regis cujuſcunque fuerit officii, &c. and another Statute pzs- Per cart: cap-17 
videth againſt all others; Miniſter Regis was taken in this kings time to ex- ona gee E 
cend to the Judges of the Realm ; foz in the caſe of Juſtice Heigham foz a Coram Rege. See 
ſcandal, and repzoachful wozds ſpoken unto him ; the Recozd faich , Sicut hereafter the 29 8: 


honox 35 Chapters- 


208 Wefim. primer. Cap.25. 


honor & reverentia, que Miniſiris Domini Regis: attribuuntur , ipſi Regi attribu- 
untur 3 ita dedecus & infamia, que Miniftris Domini. Regis inferuntur,. ipti Repi 
inferuntur : Jn which Reco2d and many other. of; chat cime: [/ Miniſtri Regis] 
extend to the Judxes of the Realm,-as- well as to them, 'that have Mini- 
{terial offices, 


C Ne mainteine, &c, ] ©f Þaintenance ſhall be ſpoken in the expoſiti 
on upon the 28 6-29 Chapters of this Parliament. = any 


Regiſt. 182. 20a. © Queux ſont enla Court. '] By theſe wozds it is declated; that regu- 
P.15. 19 R. 2, 


| VorTut het) larly Champerty is pendente placito, and therefoze a feoffment after juvgment 
3 U.S. 54. 8 Eq z is not within this Dtatute, | 


þ \ 


 C Enla Courtle Roy. That is, in ſome of the Kings Courts of Re- 
c02d, | ; 
& Pur aver part de ceo. |] ere is Champertcy fozbidden by this Ac + 
Firf, therefoze it is to be ſeen whac Champerty 1s ; and ſecondly, whether ic 
were not p2ohibiced by the Common Law befoze this Ac; and laſtly, what 
was the cauſe of the making of the ſame, | 
Flera1.2: cap.zo, - Champerty is derived from-two Latin wozds, Campo & parte, and there- 
Britton fol.37. foze Champerty ts a bargain with the Demanvanc oz Tenant, Plaincif 03 
e455! Aſc Defendant, to have part of the thing in ſuit, if he p2evail therein, 'foz mainte- 
" $5. Vor. tis! Hſe of him in thac ſult 3 Jt is called Campi pars, becauſe he- ſhall have a part 
> b:0 BE Rv of the field oz land, #c. tn demand, Jn the Statute called Definitio' conſpirar?, 
| Champertozs are called Camp! participes, and are thus deſcribed, Campi partici- 
pes ſunt, qui per ſe vel per alios placita movent, vel moveri faciunt, 8 ea ſuisſam- 
ptibus profequuntur, ad can partem, vel pro parte lucri habend?. 1 
Cvery Champerty is Maintenance, but every Waincenance is not Champer 
ty, foz Champercy 1s but a ſpecies of Maintenance, which is the-genus. 
At was an oftence againſt the Common Law); foz the rule of Law is, 
Culpa ett ſe immiſcere rei ad' fe non pertinenti, ' And, pendeite lice nihil inno- 
vetur, | | ; | 
BraR. 1.3, fo. 1179. Bracton, who wavte befoze this Statute, rehearſing the Articles enquivable 
Flera lib.r. ca. 20+ bp the Juſtices tn Cir, ſaith, De exceilibus Vie", '& aliorum'balivorum,' fi quam 
_ = _ litem {uſcitaverint, occalione habendi terras vel cuſtodias, vel perquirendi denarios, 
Mag, -— tn $2. vel alios proteCtus, per quod juſtitia & veritas occultetur, vel dilationem: capiat-z 
and Flcta agr&eth with him, where it ts ſaid, Per quod jultitia & veritas occulte- 
tur 3 It appeareth that the end of Champerty and Faintenance is to ſuppzeſs 
Juſtice and ZTruth, oz at leaſt to wozk delay, and therefoze it is malum in 4c, and 
. againſt the Common Law, 
Mirror cap.1.S$ 5» And the Mirror [atth, En perjuric chiont, &c, touts ceux Miniſters le Roy, que 
| mainteinont faux actions, faux appeales, ou faux defentes a eſcient. 
118.6, fo.11. An Action of Maintenance did lie at the Common Law, and if Maintenance 
in genere was againſt the Common Law, a fortiori Champerty, fox that of all 
Paintenances is the wozſf. 7 71, E-] Fy 
2.5.3. rs H,7,2; | Aud our, Act. andother Acts concerning Champerty p2ohibite Paintenance, 
jn Sub pozna. and Champerty enle Court le Roy, yet an Aciau, of-Paintenauce-in-the nature 
of an Action of Lreſpals doth lie in aucient demeſne, and,othex baſe Coutts at 
the Common Law. * I you 4: E. eat TY 
11 H.6, ubi ſupra, As it is ſaid in our Boks, this Act and other Dtatites concerning Cham- 
perty and Maintenance do give a greater puniſhment againft them, that offen- 
ded fn Paincenance and /Chaniperty then was at the Common Law) 'by'chis 
Act he ſhall be puniſhed at the will of the King;4:'by his Juffices, fo as Cham- 
ay is both malum in ſe, by, the'Common LaW, and/ malum+ prohibitum, bp 
this Ac, - {| + 14462 $03 14 16) 7 paAb 1 36 ZIQOND 284 62 0739 
And foz that the Kings Piniſters 02 Dfficers within his: Courts, gy Ae 
place 
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place to.do moze miſchief therein to the ſubverring of Jutfice #nd' crith then 
others, FRErerng this Act pzovideth only againit che Kings Pinifters atv Dffi- 
"7 4.5. Sor aha bt pea rnd dd MW 
, £ 'it is p20vive by this At that no Piniffer.of the Kitty honld maintain Regiſt. 182, 4E.2 
to have part, fo thac herely it appeateth char fr'is tio Champerty unlefs the Chimperry 12, - 
fate, tc. be made foz maintenance > Note: ge Borg bf the" Writ of Cham- 21 E-*+10,52. 
perty be Aſurtphic thanutenen@, 04 Manucepir, &c.” Eur "fer aftet*the 29 Chaps J,c-5 19: 300 
fe? fbme petſaits pzohibirev to pirchate ar aft jeadente placid. + $ 
x! [f? ' Wo ve+ 35 =, a” | * \ a. j wade 
D.fe 


by 32 E.3z. Champ.6, 
4 Ov auter "profit; 7] -*'xf- the Tenant th & real Acton granc-a 12 Hipa6.'12 
; rent, common, oz. other p2qfit appzender out of the land tb maintain, ec, chis 75417 5 5:4.t. 
'Chartperty, atid yet the text;common, ef is'not in vericafid, bite they are 712. Regt, Ju. 
z0fits vitt of the'land, FE YN NTAEY ARC ph re ond Ren. A 
edt plain bo ans alt4 39% $577 09 026191900 + 20M6D01,3:00 SrENND,a9LE" 
:3\F_ Ou - miters-choſes: T ''- Within thefe wwotds are. tacked leaſes fo2 .._ . | 
Fats ; and orher govs/and'Chatcels, debcs anvvitties. 


4/54 Per 'covetiarit [fait; ]* "That ts, 'by agriement,: either-by wod 02 E.NBi71.1; 


wiiting f02 albeit inthe'common' ſenſe a covenant is taken tozan agrement 
by wntting, yet conventio int his large ſenſe ts taken (as here it is) fo2 an agree- 
thent by waiting, v2 by wozd. - Ds CE RIO 
2: +11 ferra- puny a la volunt le Roy; ] -'S7 befoze Cap. 49,10. and 
here wird 4 | wo, l » a Fe'ny 

This Act concerning Champerty is the foundation of aff the Arts anv ok 
Cakes that enfurd; I TYLORY YESRTTY Nh OO 1-28 3. 
© "Vide Vet;Vag.Chart. 11 E.t: Stat. deChamperty, Artic. ſaper Chart. Cap.11; 
37 E.1. Detinitio-conſpiratorum. 1 E.2, cap,14. 20 E.3. Cap.4- 1 R.2. Cap.4s 
And thus much fo2 the underſfanding of this firſt Act which is enlarged by di- 
vers of the As abovelaid. - 


on — 


— 


CAP. XXVL 


r- T que nul Viſcount, ne auter Miniſter le Roy ne preigrie FO Capirinerts Yet: 

3 ward pur faire ſon office mes ſont paies de ceo que 1]z purnont Mag.Char.fo.r5s. 
el Roy, & que la fra rendre le double al plaintife, & ſerra puny a Ju 4 og 
la.yolunt le Roy. ka 


> Miniſter le Roy. ] Under theſe wozws, the Law beginning witch x1cra 1i.2, c.18. & 
Nul Viſcount, are underſtod Eſcheatozs, Cozoners; Wailiffes, Gaokers, the 39. 27 aN.p.14. 
Kings * Clerk of the Market, Aulnager, and other inferiour Pinifters and Scamt.Pl.Coron. 
Dithrers of the King, whoſe-dffices vo any way concern che 'avminiftration oz 4%0. ,. fourth 
execution of Julice, oz the common god of the Dubjec, oz foz the Kings ſer- ,;cc ve che Tuftir: 
vice; Lhac none of the Kings Officers oz Pinilters do take atty reward foz Cap. Court of 'the 
anp matter touching their offices, but of the King- And ſome do hold that the Clerk of the Mar- 


were long befoze this Deatutce, ' : and do E.3. 


P « Ne pre1 oe reward pur faire ſon: office. 3 Se befor Cap. 10. W.1.cap.io. | 
verſus fittem. And Forteſcue ſaith, Quod Vicecomes jurabit ſuper ſan&a Dei Fort.c.24.fo. 28; 
Evarigelia inter articulos alios quod bene, fideliter, & indifferetiter exercebit, - 
£237! Ee & 


_W, efim. primer. Cap.27. 


42 E.3fol.s, 
21H.9.17. 


Mag.Chart.c.29. 
28 E.1. cap.18. 
35 E.3. Cap. 154 


See the Preface-to 


& faciet officium ſuum toto illo anno, neque aliquid recipiet colore, aut cauſa offi- 
ciiſui ab aliquo alio, quam a Regez And note it is not ſaid, that he ſhall take no 
reward generally, but no reward to do his office. Vide devant, Cap.10. 

The Sheriff, -o2 any other Piniſer of the King cannot p2eſcribe to take a 
reward oz. fee. foz doing; of his office :- But the fe of 20 d, called Bar fi time 
out of mind taken by the Sheriff of every Pziſoner that is acquitted, is not 
againſt this Statute oz any other, foy it is not taken fo2 doing his office, 

This Statute is made in affirmance of a fundamental Parime of the Com- 
mon Law, which is Non capiant Vicecomites,' vel alii Miniſtri Regis premium, 
yel ryercedem, vel aliquid pro officio {uo faciendo, fed tantum de feodis ſuis a Do- 
mino. Rege int contenti. 9p | | "FE 

. At is a certain aud true obſervation, that the alteration of any of thoſe Max- 


the fourth pare. of (Me of the Common Law is moſt dangerous, whereof you ſhall elſewhere read 
my Reperts; and ſome inſtances; whereunto pou may add this ancient Paxime affirmed by our 
the third part of Act of Parliameut : Foz. whiles Sheriffs, Eſcheatozs, Cozoners, and other 


the Inſtitutes,Cap. 
Of the high Court 


of Parliament. 
Verb.. 


Sec here cap.42, 
Vide 4 E:3.ca.1o, 
27 E 3. cap.4. 

$ Eliz. cap.12., 
23 H.$.cap.10. 
34 H.8.cap. 

28 Eliz.cap.4. 

3 H.7. cap.12, 

1 H.8. cap.7. 

11 H.7.cape4. 

12 H.7. Caps. 

8 H6.cap.s. 

13 R.2.C4.4. KC. 
Sec before 
C4.49, KC. 


Mirror ca.g. des 
Artic. des Eires, 
Brat.1.3. fo.115, 
I16, Brit.ca.2.fo, 
9,10. Fleta1i.1. 
C.20, Nirror C.2, 
S 13. Sce the 
fourth part of: 
the Inſtitutes. 
Cap. Juſtices in 
Eire, 


_ every Pundzed they ſhould choſe. four Knights, 
foze the Juſtices, and ſhould be ſwozn, that they Could choſe twelve Knights, 


Winiſters of the King, whole. offices any way did concern the adminiſtration oz 
execution of Juſtice, o2 the god of the Common Weale, could take no fe ac 
all foz doing. their office, but of the King; then Had they no colouro exact anp 
thing of the Subject, who knew, that they ought co take nothing of them. + .. 

ut when ſome Acs of Parliament changing the rule of the Common Law, 
cave to the laid Yiniſkers of the King fees in ſome. particular caſes.to be taken 
of the Subject, whereas befoze without any taking at all their office was done, 
now no office at all was done withgut taking; / ut at this day they can take no 
moze fo2 doing their office, then have been ſince this Act allowed to them by Au- 
thoztty of Parliament, | 

This Statute doth add a greater penalty then the Common Law did give, 
foz by this Ac the Plaintiff ſhall recover his double damages, and beſides thep 
ſþall be puniſhey at the will of the King, that is, by the Kings Juſtices, befozg 
whom the cauſe depends, hey 


CAP. XXVI. 


FE" que nul Clerke de Juſtice, deſchetor, ou denquiror, nul rien 

ne preigne pur livererchapiters, forpris ſolement Clerks des Jus 
ſtices errants en lour Eyres, - & ceo p s. & nient plus de cheſcun Wa- 
pentake, Hundred, ou Ville, que reſpoigne per x1j, ou per vj. folon- 
que ceo que auncientment fuit uſe. Et que auterment le fra, rendra 
le treble de ceo quel avera priſe, & perdra la ſervice de fon Seigniour 
per un an, 


Foz the better underſtanding of this Act, the manner of the pzoce@ding by 
Juftices in Eyre in their Gyre ts to be known, Firſt, they had their authozity 
and power by Writs; which Writs were at their Seſſions firff reay, Quibus 
auditis, quidam major eorum $6 diſcretior publice coram omnibus propoſuit que fit 
cauſa adventus eorum, que (it utilitas Itinerationis, 8& quz commoditas, fi pax ob- 
ſervetur, &c. The charge being given, then were the Wayliffes of the Yun- 
dzeds called, and their names enrolled, and everp of them ſwozn that out of 

whe fo2thwith ſhould come bes 


02 free and lawful men, if Knights could not be found, #c. by whom the —_ 
nets 


Cap.27. Weſim. primer. "BEE: 


—_—_— 


neſs of the King the befter, aud with greater p2ofit might be expedited; who 
being returned and ſwozn, 'then ſhould be read to them the Chapters 02 Arti- 
cles of their charge in wziting invented, the one part whereof was delivered 
to them, and the other part remained with the Juſtices : And commandement 
was given to them by the Juſtices, that to every Chapter oz Article they 
ſhould anſwer in their verdict ſeverally and by it ſelf, ſufficiently, diſtincly, and 
openly. | | | ds. 

* Capitul vero.quz illis duodecim proponenda ſurit, quandogiie variantur, ſe- moth ar 
cundum varietatem temporum 6 locorum, & quandoque augentur, quandoque Fletalib. :.cap.20; 
minuuntur, : | Cap. Itin* Mag, 

ut the ozdinary Chapters 02 Articles, as it appeareth by Cipitula Itineris, ©N"*fol-150. 

amounted to the number of 138, oz thereabouts, 


qe Enquiror. ] Pzelently after the making of this Statute, there was 
added to'the Chapters of the Eyre the effect of this Ac to be inquired of, viz. 
De Clexicis Juſticiariorum, Eſchaetorum, vel aliorum miniſtrorum capientibus de- 
yartios pro capitulis deliberand, &c. Where Cnquirozs oz Jnquiſitozs are inclus 

. ded under the name of Miniſtri. =” 

Bekoze this Dtatute, not only the Clerks of the Juſtices, but of Eſcheato2s 
and other Miniſters and Officers, that followed the Eyre, did uſe to' wite 
them, who would do i; readily, ſufficiently, and with leſs charge, which was 
bom by the cwelve of every Pundzed. This liberty that the Subject had, 
could not be reſfrained but by Act of Parliament, and therefoze two things 
are hereby p2ovided, 17. That no Clerks, &c, but only the Clerks of the Ju- 
ſtices Ertants in their Eyres, ſhould deliver the Chapters. 2. When this Act 
of Parliament had dzawn it to the hands of the Clerks of- the Juffices in 
Epre, it was neceſſary to ſet down in certain what they ſhould take, and that 
was but 2 s. of every Yundzed, which they well deſerved, andthe County there- 
by much eaſed, | 


TC Pur liverer Chapters. ] Capitula are derived a Capite, the higheſt cap.tcio' ubi Gp; 
and p2tncipal part of man, ſo when matters are diſtributed into pzincipal Ar- 

ticles, they are ſaid to be digeſted into heads, which thereupon are called Capi- 

tula : what is intended here by Chapters, is declared befoze, 


"'S 
C Que reſponde per 12. ou per 6.” Foz ſome Yundzeds were ſo 
decayed, as they uſed to an{wer to the Chapters oz Articles by 6. as befoze 
* time had been anciently uſed, 
Now how this Chapter could be underſtod without reading of che ancient 
Authozs and old Recods, let the indifferent Reader judge. 


C Et que auterment le fra rendr' le.treble value ceo que 1] avet 


priſe. ]. . That is to ſay, If any Clerk, but the Clerks of the Juffices in 
Eyre, wp foz reward deliver the Chapters, oz if the Clerks of the Juffices 
in Eyre toz the delivery of chem did take above 25. they ſhould render to them 


of whom they tok treble ſo much as they received, - and beſides loſe the ſervice 
of their Palter foz one year, GH, 


$ ir 


7 
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CAP. XXVII. 


T>T que nul .Clerke le Roy ne des Juſtices reſceive diſormes 
E preſentment del- Eſgliſe, dont plea ou conteke ſoit en 1a 
court le Roy, fans ſpecial conge le Roy, & ceo defende le Roy ſur 
paine de perdre leſgliſe 8 ſon ſervice. Et que nul Clerke de Juſtice, 
ne de Vicont, ne mainteine parties en quarels, ne beſoignes queux 
ſont en la court le Roy, ne fraud ne face pur common droiture de- 
layer, ou diſturber. Et fi ull le fait,. 1] ferra punie per la paine 
procheinment avantdit , ou per pluis grievous, {1 le treſpaſſe le 


requiert. 


7. This Att is divided into fottr bzanches, firſf, that no Clerk of the King, 
no of any Juftice receive any pzeſentment to any Church, whereof any plea 
was depending in the Kings Court 3 The miſchief befoze this Act was, tha 
depending a ſuit foy a Church in the Kings Court, the one party o2 the other 
would p2eſent the Chaplain of the King, o2 of ſome of the Judges, the moze to 
countenance the one party, and diſcourage the other, and the miſchtef was the 
greater, fo2 that at this time, 'Cum aliquis jus przſentandi non habens preſenta- 
verit ad aliquam Ecclefiam, cujus'preſentatus fit admifſus ( i. inſtitutus } ipſe qui 
verus eſt patronus per-nullum alind breve recuperare poterit advocationem ſuam 
quam per breve de recto, | 
- 2, The ſecond bzanch containeth the puniſhment, viz. that if he doth it with- 
ont the Kings licence, he ſhall loſe the Church, that is, that the Church hall 
be void as unto Him, and that he ſhall Toſe His ſervice, that ts, that he be not af 
cex Chaplain to the Ring during one pear. And at this time divers Eccleſiaſti- 
cal perſons were not only Clerks tn the Ehancery, and other the Kings 
Conrts, but alſo Stewards of Youſhold to Noble men, Jufkices, and other 
creat men, - | | AF ce 

'3. The- third b2anch is, that no Clerk of any Juſtice oz Sheriffe ſhall 
maintain any party in any querels, oz buſineſs yepending in the Kings 


Courts. 


C Ne mainteine parties, &c..] | Ne manuteneas, whereof cometh 
the wozd'of art manutenentia, v3 manutentio, derived a manu & tenere: manus 
doth not only. ſiguifie power! oz help: by 'word 0d.countenance, byt matus is 
hereiu uſed, foz that:-mplt uſually matutenatice-#s vone by the Hand, efther by 
delivexp of money, 02 other reward; oz by wzicing on the behalf-of one of -the 

Ic is in the Regiſter thus coupted, manutenuit 6 ſaſtentavit;- atty/faſtentare is 
P2operly to underp2op any thing that is likely to fall. | 

Paintenance is an unlawful upholding of the Demandant oz Plaintiff, 
Tenant o2 Defendant in a cauſe depending in ſuit, by wozd, wziting counte- 
nance, 02 ded; 

This Maintenance (as hath ben ſaid) is malum in ſe, and againſt the Com- 
mon Law, and that is notably pzoved by this Ac, foz hereby Paintenance is 
b2anded with this qualicy that thereby common right is delayed, oz diſturbed, 
and conſequently againſt the Common Law. 


Any 


- 
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And it is to be underſfod, that Manutenentia eft duplex, that is to ſap, curia- x x, 3.C.14- 4E.3 
lis, that is, in Courts of Juſtice, pendente placito, andof this the ſaid deſcrip c.11. 26 E.3.ca.4. 
tion is given 3 and ruralis, that is, to ſtir up and matntatn querels, that ig,  k-2-cap-4. 
complaints, ſuits, and parts in the Country, other then their own, though che 
fame depend not in plea,andthisis puniſhed with great ſevericy, as by the As 
therefoze p2ovided appeareth, | my | 

Manutenentia curialis is divided into lawful and unfawful, any into general, A"t- ſuper cart; - 
and ſperial, as ſhall be ſhewed in his pzoper place, viz. in the erpoſicion of the ?-*** 

Att of 28 Ed. 1. Art. ſuper cart?. 


C Nul Clerke de Juſtice ne de Viſcount. ] Theſe were p2ohibited See cap.24; 
by this Act, becauſe they were in place, as befo2e hath been ſaid, todo moze miſ- 
chief, that is, bytheir maintenance to diſfurb oz delay common right, 


C Ne fraude ne face. ] This fraud is wozthy of the puniſhment in- 
fliced by this Act, foz that it tendech to delay, oz diſturb common right, that 
is, the due pzoceeding of Law, - 


C Pur common droit delayer ou diſturber. } Theſe wozvs ks 
as well to maintenance, as to fraud, 
a The fourth bzanch is the puniſhment, which evidently appearech by 
the Art, 


CAP. .XXIX. 


\ Urview eſt enſement, que fi ul ſerjeant, counter, ou auter face 

ul maner de diſceit, ou de'collufion en la court le Roy, ou con- 
{ent de faire Ja, en diſceit de la court, pur engin' le court; ou la par- 
tie, & de ceo ſoit attaint, lors puis eit la priſonment dun an & un 
Jour, & ne ſoit oye en la court le Roy a counter pur nulluy. Ec f 
cco ſoit auter que count', per meſme le manner eit la priſon dun an 
& dun jour a tout Je meins. Et ile treſpas demande greinder paine, 
ſoit a volunt le Roy. - | 


- WBekoze this Dtatute, in the itregular raigne of H. 3. Serjeants, Appzenti- 

ces, Attozneys, Clerks of the Kings Courts, andothers div p2actife and put in 

ure unlawful ſhifts and deviſes ſo cunningly contrived,Cand fpecially tn the caſes 

of great men,) in deceit of the Kings Courts,. as oftentimes the Judges of 

the ſame were by ſuch crafty-any finifſter ſhifts and pzactiſes inveinled and be- 

Cutled, which was againſt the Common Law, anv therefoze this A& was 

made in affirmance of the Common Law 3 only it advey a gteater puniſh- 

ment : Foz hear what the Mirror ſatth of the Serjeant at Law, what his 

office and duty was : Cheſcun Serjeant counter eſt chargeable per ſerement que Mirr.ca.2.ſeQ.s, 
11 ne maintenera, ne defendera tort ne faixime a fon cient, ens guerpera ſon 4<5 counters: 
Client, a quel heure que il pnit fon tort a perceiver. Auxi que il ne mitter in court 

faux dclaies, ne faux teſmoignes ne-movera, ne profera, ne aux Corruptions, de- 

ceits, menſonges, ne aux ftauxes lies ne conſentera, mes loialment maintenera 

le droit de ſon Client, que il ne chiet per follie, negligence, ne default de luy, ” | 
RI c p 


Weſtm, primer. Cap. 29. 


Rot.Parl. an.s. 
H.s, 


x Part of the 
Inſt. ſeR. 
Flera lib.2.cap.21* 


Cuſt, de Norm. 
cap.64. 


Mirr. ubi ſup. 


Mirr. ubi ſupra. 


he Oath of the 
erjcant at Law. 


The Oath of the 


Kings Serjeant at 
Law. " 


de reſonne que a luy appendroit de pronouncer & per meſterie, leding, deſpiſer, 
coup, polie, tenſon, manace, noiſe, ne villanie, ne difturbera judge, party, ſer- 
jeant, ne auter in court per quoy il diſturbe droit audience. Jn fo2mer times 
learned and grave App2entices of Law came net to this ſtate and degre per 
ambitum, but contrariwiſe when they were called thereunto, they aſlaped all 
means to avoid it, taking the vegree of an Appzentice to be the moze perma- 
nent place : As taking one example foz many 3 Jn the 5. year of 8. 5, John 
Martine, William Babington, William Pole, William Welthury, John. June, and 
Thomas Rolfe, fix grave and famous App2entices, having Writs delivered 
unto them to take the ſtate and degree of Derjeants retoznable in Michaelmas 
Terme, when all the means which they had uſed could riot p2evail, they at the 
return thereof in Chancery abſolutely refuſed the ſame ; whereupon thep were 
called into the Parliament then ſitting, and there charged to take the fate any 
degre upon them, which in the end they did, and divers of them afterwards did 
rw" the King in the pzincipal offices of the Law, as by our Ewks 
appeareth. 


C Serjeant counter. ] Df his antiquity and calling ad ſtatum & gra- 
dum Servientis ad legem, A have ſpoken in another place. Jn ancient boks he 
is called Counter, 02 Narrator of the count oz declaration, being groundedupon 
the oziginal Writ, the foundation of the ſuit z And Serjeant being a general 
wo2d, Counter is added ts tt, to reſtrain it to a Serjeant at Law, Vide ca. 3o. 
And until this day, when Serjeants pzoced, every of them counteth, that is, 
reciteth a count in an Action appointed to him by the Judges befoze them. 

The Mirror ſaith, Counters ſont Serjeants ſachants le ley del Realme, que ſers+ 


vent al common del people a pronouncer & defender les a&tions en judgement, pur 
ceux que mitteront pur loler, &c. | 


C Ou aitter. ] This extendeth to Appzentices, Attoznies, Clerks of 
Courts, 02 any other, 


Fo2 the better underſtanding of this Act, it is neceſſary to ſet down the oath 
of the Serjeant at Law, 


This Dath conſifteth on four parts. | 

1. That he ſhall well and cruly ſerve theKings people, as one of the Ser- 
jcants of the Law, 

2, That he ſhall cruly counſel them, that he ſhall be retained with, after his 
cunning. | 

3» That he ſhall not defer, tract, oz delay their cauſes willingly, fo2 covetouſ- 
nels of money, o2 other thing that may tend to his p2ofit. 

4. That he ſhall give due attendance accozdingly, 


This Dath conſiſteth on ſix parts. 

I» That he ſhall well and cruly ſerve the King and his people, as one of the 

Kings Derjeants at Law. | 
& That he ſhall truly counſel the King in his matters when he ſhall be 
called, 

3. And duely and truly miniſter the Kings matters after the courſe of -the 
Law, to his cunning, x 

4. Þe ſhall take no wages oz fee of any man fo2 any matters,where the King 
is party, againff the King, 

5. Pe ſhall as duly, as haſfily ſped ſuch matters, as any man ſhall have to do 
againſt the King in the Law, as he may Tawfully do, without delay, oz tarrying 
the party of his lawful Pzoces tn that belongech-to him. 

6. Þe ſhall be attendant to the Kings matters when he ſhall be called 
thereto, 

Zhe Appzentice at Law is not ſwozn, 
Cons 


215 
._ Concerning Attozneys, it is pzovided by the Stacute of 4. H.4. cap.18. that , n.4.cap. 18. 
they that be god and vercuous, learned, and. of god fame, ſhall be received, and | 
their names put into the roll, and ſhall beſwozn well and cruly to ſerve in their Th< Roll of Atz 
offices, and ſpecially that they make no ſuit in a fozrein County. rorneys. 

. Newton, Chief Juſtice of che-Conrt of Common Pleas, gave judgment of ,, 1,5.c0.37; 
an Attozney of that Court, that had ſued out a Capias without an D2iginal,that- 
his name Gould be dzawn out of the; Roll; of Attozneys,''and that, he , Gould 
never. be. Attozney in this Court, nozin-any-other Court-of the King, and that 
be ſhould not meddle in them/in.the-Lawz., and. to perfozm all chis, he in; choſe 
days was ſwo2n on a bok.. And Newton (aid.to him, The King hereafter, when 
pou ſhall hade better grace, may pardon, you, by his Letcers Patents, &c, and 
then you may be reffozed again. + .} 5+ - | | 


Cap:29. Weſtm.primet. 
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'C Face ul manner de diſceit.”], This muſt be a miſ-feſans, and not. 
a iion-feſauns; fo the. mores . be, Doe, i; faciat aliquam deceptionem ſeu 
ology &c. Ant .to. illuſtrate this matcer, is is god. to put ſome ex- 
amples..... :... /..;;, 91:1; (0063 0015946, | | 
__ A, Writ of Habere facias ſcilinam did falflp recite a recovery. in a real action, 2 15 £.3.5t: 

(where in truth there was no recovery at all) by colour of, which Wric a man F-N.B. 58. 6- 

was put. gut of his freehold 3 4 this was a colluſion in deceic of the Court,” and Hil. 15-E.z. in.-- 


the delinquent was by this.tatute awarded to-pzilon, tc: Banc.58 deceit, &- 
. 6 D9it. is to ſue out aCapias without, an Pziginal. A As. 


| c Alſo to bzing a Precipe againſt a pwz man, knowing that he hath nothing: quiphus Payme!; 
in the land, of purpoſe to get the poſſeſſion of the land againſt the tenant who &c. Hil. 22 E.1. 
ts in poſleſlion, Rot.70, In com. 


4 To pzocure an Attozney to appear foz a man, and plead without warrant, Banc: Allan eras | 
- If a Derjeant, 02 an Appzentice of the Law in pleading a matter of fait iſſua- ; 45 x.3. fo.15. 
ble fo his Client, - alledge the ſame to bedone at a town in ſuch a County, 3 £-3- 49250. ſem+ 
where in dd he knoweth there is no ſuch town, of purpoſe to delay Juſtice, Þ!e- 4 E-3-37- . 


Hue enginer la court, this is a deceit within-this Dtatute, and ſo it hath been ES £4 The 
olden. ; _ 20 El.361. 
eA.H, in Execytion-in the Counter of London, and becauſe that p2ziſon is e Dier 8 El.245« 


a ſtrait p2iſon, deviſed a ſhift (in deceit of the Court) to be removed from thence 
td the Fleec, and his device was this: Ve made an Dbligation of xxl, to'S. and 
cauſed the Dbligation to be put in ſuit againft himſelf in the name of S. and 
Audgment in the Court of Common Pleas was given againſt him upon his 
confeſſion, and p2zocured a habeas corpus cum cauſa, and thereupon he was bzought 
into the Court of Common Pleas, and there one in the name of S. pzayed that 
he might be committed in execution tothe Flec3 andthe Court being beguiled, 
and knowing nothing of this deceit, and ſubtil and fal# pzactiſe,committed him 
to the Fleet, where S. never had ſuch a debt, noz ever was pztvie to any of che 
faid pzocedings, A.H. and his counlellozs, xc. are within this Statute. 

This Ac is alſo in affirmance of the Common Law, fo2 fraud and falſhod ,, g.,.c.v; 
is againſt the Common Law :. And therefoze if the Client would have the At- F.N.8.g8.1- 
tozney to plead a falſe plea, he ought not to do it, foz he may plead quod non 
ſum veraciter informatus, & ideo nullum reſponſum, &c. and that ſhall be entred 
inco the roll to ſave him from damages tn a Writ of Diſceit : And if an At- 
tozney ought not wittingly do plead a falſe plea; a fortiori, a Derfjeant oz an 
Appzentice ought not to do the ſame, 


C Pur enginer ( oz exgirgner ) le court ou la partie. } That is, 
to begcuile the Court, 02 the party, as by the examples befoze-expzeſſed have 
appeared, 

And this artificial deceit is of all other the wozſf, foz hereby the matter is 
ſo tricked, ſhadowed, and heightned by colour of painted art, as thereby the 
Judges themſelves are abuſed and veguiled, | 


C Eit 


—_—_—— 


Vi_—_— 
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C Eit la priſonment dun an; 8 ne ſoit oye en la court le Roy a 


tice, as to the Serjeant. bs (FY Tr 


| oC on a volunt le Roy.-] Theſe wozds ate befoze- expounded, 
P« 4s | _ s i 141i e481. | | / 
Tr.18E-r.in Ba. © William de Waſthill plaintiff againft Matthew of theExchequer,in an Adi- 
Rot.168. warr'. gn-of "Deceit, and declared, that where he hav demifed to che' faiv Matthew 
certain lands in wn e i'the County of Worceſter, and Blakgreve in 
the County of Warwick foy the term of twelve pears, 'anv covenanted'by fine 
to aſſute. the ſame, the-ſaid' Matthew other lands in the ſaid fine frauvu- 
lently did inſert, to have and to Hold to hint'iwfe; to the d "of © 
the plaintiff, 8c. This matter was treated of,and examined by all the Judges 
of England, and the Treaſurer and Barons'of the Erchequer in the -pzefence 
( ſaith the Recozd ) of Henry de Lacy Qark of "Lincoln; Paſter William de 
.  -" Biſhop of Fly, and Robert of Tiperet;any'orhers * and, rouſe the wozws 
of the Recozd, Super examinationem tam jpſius Matthzi quam recardorum, com- 
pertumieft, quod hc & alia perpetravit in deceptionem Curiz', And thereupon 
Judgment is given, Quod committatar gaoke ibidern moratur* per urum annum 
*W.x.cap.29, G6 ununi diem ſecundum * ftatutum, '& tmis + caſſerur. ' The quathing of the 
T'Nota hoc. fine was by fozce of theſe wozds in this Statute, Ec file treſpas demand grein- 
der i, ſoit a volunt le Roy, That is, of the Kings Court, where the plea 


die Santi Michaelis in xv. dies, Anno regni Regis Edward; filii Re- 
Nota, Six Judges gzs Henrict triceſimo tertio, coram Radulpho de Hengham, Wiltielmo de 
oo; Do Hereford, Elia de Bekingham, Petro Malore, Willielmo Howard, & Lam- 
Mich. 33 E.i. berto de Trykingham Juſtic,, & aliis domint regis fidelibus tnc ibi pre ſer- 
tibus, Inter Rogerum de Gamages, & Ceciliam uxorem ejus querentes, 
& Johannem Foun Tohannis de Ballingham deforc' de duabus meſuagiis, 
quinquaginta &* duabus acris terre, & una acra beſci, & dimid' un' 
acre paſture, & medietate unins acre prati, cum pertinentiis in Balling- 
Placie convent, Pats #rde placitunt conventionis ſummonitum fuit inter eos in eadem Cu- 
ria, ſcilicet quod prediins R. recog predida tenementa cum pertinentiis 
A render to Ce. Cffe j#4 ipſtus Fohamris, Et pro hac recognitione, fiwe &- concordia, idem 
cilie, which was Tohazznes conceſſit predidis Rogero & Cecilia prediga tenementa cunt 
not party ©. the "pertinentiis, © ita cis reddidit in eadem curia. Habend” & tenend eiſ- 
dem Rogero & Cecilie, & heredibus ipſius Cecilie de capitalibas domi- 
nis feodi illins per ſervitia que ad tenementa pertinent imperpetunne.. Et 
preterea idens Johannes conceſſit pro ſe & heredibus ſuis, quod ipſi war- 
rant” eiſdem Rogero & Cecilie, &* heredibus ipfins Cecilie, predifa te- 
nements cum pertinentiis contra omnes homines inperpetunm.. Et pro hac 
recogritione, redditione, warrant", fine & concordia iidew Rogerus &* 
Cecilia dederunt predifo Johanni viginti hbr ſterlingorum. 


Hee eſt finalis concordia_fas in curia domini Regis apud Weſtme a 


# 


This Fine being removed coram Rege 3 the heirs of John Ballingham, 


Hl. 7 E-2- coram yip, Cecilie the wite of Roger Burghull, and her husbaud, and Sibyl and 
Hereford, 5 Cecilie daughters and heirs of Margerie, bzought a Writ of Derceic, 4c. 
fo2 the avoiding. of the Fine : Afſerentes (ſaith the Recozd ) prediftum. h1- 
nem minus rite effe -levatum in :deceptionem Curiz regis, & in 
nem heredum prxdid”, co quod przdictatenementa in predid? fine contenta ſunt 
de manerio de Ballingham, quod eſt de antiquo dominico corone _— 
2 W ers 


__ 


mo 
—— 


; - . : "A4;\ —_— hx . ” 4 & &* 4 * 
- coats,” Did? 208 Bdiit 1h, 4 Sos 3 % C , ';_ -— A . Wa, _ - «4 2—_ P__—_ 
m—— CC IENIIIn WE —y 
» 
. 


WA eſin. primer. ; 215 
Afterwards Roger and Cecilie his wife upon their default were ſevered, and 
Sibill and Cecilie ſued fozth, and p2ayed that the fine foz the cauſe afozeſaid, ro* vide 19 £.3.3r. 
vocetur & penitus adnulletur, and the Court in this caſe reſolved thus, Et-quia 30 E.3-22. 8 afl.34 
videtur Curiz quod pred Sibilla & Cecilia filiz.pxzd Margeriz ad breve ſuum pred Se take 7 
reſponder non debent, co quod przd Johannes filius Joharmis antecefſor earundem, ,;- 4 po «wa 
&c. {i modo vixiſſet ad przd finem adnulland* admitti non debuit : ; And yet the brought by the | 
Recodd pzocederh foz the puniſhment of the deceit to the Court in theſe wolds, Lord for the ad- 
Quzſitum ct 2 prefatis Rogero de Camagy, & Cecilia uxare jus, quid reſponde- _— and revo- 
ant ad deceptionem & collufionem Curiz Domini Regis pred, &c. qui dicunt quod cr Fr Arcs, 
pred tenementa in prxdiQo fine contenta ſunt ad communem legem placitabilia, & puniſh the Deces: 
{ſemper a tempore, quo non-extat memoria hucuſque, &c.. &-non per breve clayſum to the Court, at 
de recto, &c. co quod non ſant de antiquo dominico, 8c. & de hoc pon? ſe # ſu- *Þe ſuit of the © 
per Patriam, &c. Ideo ven' inde Jurata.coram Rege adie Paſchz in-quindecimdies } ng = heirs; 
ubicunque, &c. 4 Ne dia ES ge BAD 

re is.a Chapter added amongſt the Acts made in W..2. Anno 13 E. 1. the 
laſt Chapter ſaving one in theſe wozds, Chauncellor, Treaſurer, Juſtices, ne nul 
del Corincel le Roy, ne Clerk dela Chauncery, ne del Eſchequer, ne de Juſtice, ne 
daiiter Miniſter, ne nul del hofile le Roy ne Clerk, ne lay,” ne puit receiver Eſgliſe, 
ne advowſon de Eſgliſe, ne terre, ne tenement en fee per done, ne per achate, ne a 
farme ne a Champerty, ne en auter maner, tanque come le choſe eli en plea deyant 
nous, ou devant nl'de nous Miniſtres, ne nul lower ent ſoit priſe, &c. 

At-is certain that this Chapter was not enacted in 13 E. 1. therefoze it is to 
be ſeen when it was made a Law. © | | | | 
Firſt, Flea coupleth-the 25 Chapter of this Parliament of W. 1. and the ſaid Tleta ubi ſupra. 
Chapter inſerted into W. 2. together, whereby it ſemeth that it wag made at 

- this Parliament. / 

2: It is enacted in the French Tongue, as this Statute of W.1. is, and al! 
the reſt of the Statute of W.2. is in Latine. 

3, It hath the ſame phzaſe and manner of penning that the 25. 25. and 29. 

Chapters of this Act of W.1hath.- Pn 

4. The Statute of Champecty made in che4 1 year of E..(which was befoze Scat- de Champ. 
the Statute of W.2. ) reciteth the effect of this Chapter, and the 29 Chapter of _— to 
the Parliament of W.r. foz by the ſaid Act of 11 E. x. it is recited, Come con- © 5H 50: 
tenue ſoit in noſtre Eſtatute, que'nul de noſtxe Court preigne pleaa Champerty per +» 
art ne per Engin* 3. which is a-fummary recital of the ſaid Ac inſerted, as is 
afozeſaid, among the Dtatutes of W.2. foz the Chancelloz, Treaſurer, Aufti- 
ces, fc. are all of the Kings'Courts, and ic was fitter to rehearſe them general- 
ly, then by particular names, | | 

And further, the' ſaid Ac of 11 E. 1. refiteth this 29 Chapter concerning 
Counters, Attoznies, and:App:entices, and others, as Fleta doth, rather by wap 
of explanation, then in the ſame wozds, _ in | 

5. There is no one Act in W.r. ſo general as this rehearſal in the 11 E.1. ts, 
koz the 25 Chap, is nul miniſter, and this is nul generalment without limitation, 

6. Pention is made in the recital of the ſaid Ac of 11 E.. i. of Officers 3 
hauts homes & auters dela terre, and in no ®tatute befo2e * that, any mention is 
made des hauts homes, that is, of the Chancelloz, Treaſurer, the Kings Coun - 
ap #c. but only in this: Act, which is inlerced among the @tacutes of 

2s 


: *7, And where by the 23 Chapter, pzoviſion was made againſt the Clerks of 
the King, and of the Juſtices,andby the 29 Chapter againſt Derjeants,Appzen- 
tices, Attoznies, and others, jt had ben a great omiſſion, and.defect in the 
Bakers of theſe Laws, to have left out: the great Dfficers aud; Jullices them- 
ſelves of the Kings Courts, and others recited in this Act inſerted in W,2. 
againſt whom it was moze-neceſſary to pzovide, then againſt the other, becauſe 
they had moze power to offenv 3 Anv the Law had not ſemed equal, if pzoviſion 
had not ben made as well againſt the majozities, as the minozites, the great, 
as the ſmall. 

Ff $, The 
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30 Aff. 15. 
30 E 34.3» 


8 FE. 4+ 13+ 


Vide W.2. cap.49 
Stat, de 33 E.1. 
De conſpiracy, 
Vet, Mag, Cart, 
fol, 1 £1. b, 


| Vide Mirror c.5. 
$ 4. Britton 37. b. 


Fleta, 11.2. cap.32, 
de Virgatoribus, 


Fleta ubi ſupra. 


dzeth theſe wopdsclatnatores de feodo. 


' $. The laid Act inſerted into W.2. inflicteth ins; (a la volunt le Roy) 
the Act of 13 E.1. doth add hereunto thze years impiſonment, foz dignitas per- 
ſonz auget poenam. 


CEn ſee, ] That is, in fi ſimple, 
C Per done. 7] That is, by a gift in tail. 


.C Ne per achate.”] That is, 'by purchaſe foz mony oz other conſive- 


C Ne a farme! |] That is, by leaſe fo? life, oz foz years. 

C Ne a Champerty.] This hath bin erplainey before Chap. 25, 

'C Neen auter maner. ] Theſe be general wo2ds, and fozbid all pur- 
chaſes pendente placito by the perſons named in this Act ; which is wozthy of 
obſervation, to make a diverſity between theſe perſons herein named, and 
others ; © befoze Cap.25. and note well the boks there quoted. 

C A volunt le Roy - ] This is explained befoze Cap. 4. &c, 

'C( Auxibien celuy que purchaſe come celuy que le fra. ] 


NE the puniſhment lieth by this Ac equally, as well upon the giver as the 
aker, þ | 


CAP, XXX. 


F. pur ceo que 'multz des [gents fe pleignent des Serjeants, cri- 
_ ours de fee, & les Marſhals des Juſtices en Eire, & | dauters 
Juſtices] quelles pernent a tort deniers de ceux queux recoveront ſei- 
fin del terre, ou queux gaignont lour quereles, & de fine levie, 8& 
des jurors , villes, priſoners, &:des auters attaches en plees de la 
Corone, auterment que: faire ne. dyifſent, en mults des manners, & 
de ceo quil ad plus grand number de ceux que eftre ne duiſt, per que 
te people eſt hiokeiich t greve ; Te Roy defende, que ceſtes choſes ne 
ſoient diformes faits. Et {i all ſerjeant de fee le, face, office foit priſe 
en le maine le Roy. Et fi Marſhals des Juſtices le facent, ſoient punis 

revement 4 la volunt le Roy. Et a touts. les Plaintifes lun & lauter 
rendre le treble de ceo quels- aver* priſe en cel maner. 


C | Serjeants, } Fleea rendzech thefe wozds this, Virgatores ſervientes, they 
were called virgatores 2 virgis, of white rods, which they carried in their hands 
befoze the Juffices in Cir andother Jaftices, | 


C Criors de fee} Jr appeareth by Flets that thefe are comprehenved 
under the general nafne of virgatores, and therefore carried rovs alfo, he ren- 
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C Et les Marſhals des Juſtices. ] Juſticiariorum Mareſchalli,.., '77 4151 53 Flera ubi ſupra, 
yu 33T CINGHE $0 $914}, HO R3GTLR RE 03072 10 1A 207 03 238 

C Et de cep que il ad, pluis, nombre. que. ſts, ne; duylt, ] 

Pereby it appeateth, that the over-great number. of ;heſe.Wirgers, Criers, 
aud Paxlhals, mas a means of extoztion; oz grievance of cthe.people 3 and fo it 


is in all ochex- caſes of what p2ofeſſion oz place ſoever, Mylcicudo imperito- 
oY. perdidit Fe FER Beſides {t taketh away | the eltimation, and credit of- the q60 


me, if EIN 


- 


af 
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7 E ceux-.queux parnent :outragious: tolnet”, 'enconter common Mag. Chart. c. 36: 
uſage du*Realme'en'la ville merchandie:” Purview eſt, que fi W-2- cap. 25+ 
. ull le face en la ville le Roy meſme, 'que ſoit batl”'a fee farme; le 
Roy prendra-le franchiſe del marche en fa maine. Et fi ſoit auter 
ville, & ceo oit fait per le Seignior de meſme la ville,, leRoy le fra - 
per meſime le maner. Et (il ſoit fait per le bailife fans le. commande- 
ment le Seignior, 1] rendra al Plaintife au tant pur .le outragious 
priſe, come 11 avoit priſe de luy, (il uſt import ſon tolne : & il avera 
priſon del: xl jours. Des Citizens, & desBurgeſſes a que le Roy ou 
ſon pere ad grant murage pur lour vylles encloſer, 8& que tiel murage 
parnent auterment que lour eſt grante, .g& de ceo ſoicnt attaintes 3 
Purview eſt, que 1]s pardent cel grant,,de touts le temps-que ſerra a 
vener, & ſerront en le grievous mercy.le Roy. 


In the troubleſom and irregular raign of H. 3. outragious tolls were taken 
and uſurped in Cities, Bozoughs, Towns, where Fairs atid- Barkets were 
kept, to the great -opp2eſſion of the Kings Subjects, by reaſon- whereof very 
many did refrain from the coming to Fairs and Markets, to the hindzance' of 
the. Common-wealth ; foz it hath ever ben the policy and wiſdom of this : -- 
Realm that:'Fairs and Parkets, and ſpecially the- Barkets, be well furnithed + © 
and- frequented, : | an. AS 


 C Tolnet. ] Toll. Foz the generality of the wozd, ſ& Jehu Webs Cale, ; 9.5, fol.a6; 
Lib. $.- Magna Chara, and W. 2. whereof, and of the ſeveral kinds thereof, Mag. Chart. ubi 
mo2e thall he ſai in-the expoſicton of the Statute of W. 2. foz chat here it is ſup. W-2, ubiwp;; | 
reſtrained, as hereafter appeareth, Bag 


'. C Qutragious.] Thatis, either where a reaſonable toll is.dne andexs vide cap. 36. for 
ceſſive toll ts taken, oz where no toll at alf is due, and per tolls unjuſfly uſyr- this word: 
ped, fox it is an outrage to do ſuch-a- common injury and wongy} fometime tt, cap. Itin. Ver. 
is called ſuperfluum, vel indebiturn, vel injuſtum. IBID (0307 HO\GTER a04e. Chart. 

- - No toll is due either on the-part of the Lozd, when he hath a Fair 02 Mar+ Flera, 1ib.2. 6. 43; 
ket, and not any toll ; oz on the part of the Barket-man, who'ottght to bevil- &li.r. cap.z. * 
charged of toll, o2 of the thing ſold that is noc tollavle, ft | pains 


C Erna ville merchandie. ] Thats, in a City, Bozongh, oz Town of Bras. 1.2. 56,57. | 
Perchandize, where Fairs and open Warkets are kept, fo? Perchandizing; aztd Forum, Nundine, 
buping and ſelling, ' Feria, Mercatus, 


Ff a This Oppidum. 


© - 


OO 
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CE TI 


This is intended of toll to the Fair oz Parkec, whereof we will only ſpeak 


- in this place;'* '* -- | 
.. Toll to the Fair oz Parket, is a reaſonable ſum of money due to the owner 
bf the Fair o2 Parket, upon ſale of things tollable within the Fair oz Parket, 


o2 fo2 ſtallage, picage, o2 the like. f Kwan > fb nod 
And this was at the firlk invented, that contracts might have god teſffmony, 
and be made openly; fo2 of old time, pzivy oz ſecret contracts were fozbidven, 
Cap. 1. $3. Inter any the Mirror ſaid'truth, fo2 the ancient Law was, Negotiator in vulgo fi quid 
leges Inz Regis. [(ercatus fucrit in cam rem teltimonia habeto 3 nemo extra oppidum, niſi preſente 
Inter leges Ethel- Prepotito aliiſve hide dignis hominibus, quicquam emito. And another, Ne quis 
ftani Regis. extra oppidum quid emat, Jn theſe Laws oppidum ts taken foy Fair oz Parket. 
And again the ſame King, Si quis teſtato rem aliquam mercatus fuerit, quam 
alius deinceps quiſque ſuam efſe contenderit, eam venditor preſtet, atque in ſe re- 
cipiat, five is ſervus (ive ingenuus fuerit - die autem  dominico nemo mercaturam 
fxcitoz id quod {1 quis egerit,” & ipſa merce, & 3o'preterea ſolidis mulQator. 
Here note by the way two things, firlf, the antiquity of the Law foz chang 
- ing of pzoperty acco2dingto theſe ancient Laws, and therefoze to this day it 
is called, Apertum forum, 02 Apettus mercatus, an open Market, oz Parket overt; 
And ſecondly, that yo Perchandizing ſhould be on the Lozds Day. | 
Inter leges Ethel- Bonorum ( line fidejuſſione , & teltumonio_ ). emptio, aut permutatio . non 
deedi Regis. eſto, | | | | 
Inter leges Canuti - Siquis teftibus non adhibitis quicquam fuerit mexcatus, idemque alter uti ſuum 
Regis. ipſius proprium vendicaret, emptori nulla fiat advocandi poteRtas, verum is Domino 
xem reddito, &c. © Which IJ have recited fo2 the confirmation of the Mirror, any 
foz the honour of venerable antiquity, 
Every one, that hath a Fair-02 Parket, ought to have it by grranc oz pze- 
ſcription 3 If the King grant to.a man a Fair oz Market, and grant no toll, the 
Patentee ſhall have no toll, foz'toll being a matcer of p2ivate foz the benefit of 
the Lo2d is not incident to a Fatr 02 Parket ſo granted without a ſpecial gratit, 
as it was adjudged in the cafe of Northampton, fo2 ſuch a Fatr oz Parket ts ac- 
Mich. 39 & 40 counted a free Fair 02 Parket; and there it was alſo reſolved, that after ſuch 
Elz. Cor. Rege. 'a grant made the King cannot grant a toll co ſuch a free Fair o2 Parket with- 
out quid pro quo, ſome p2opoztionable benefit to the Dubjec, ' Laſtly, it was 
there reſolved, that if the toll granted with the Fair 02 Parket be outragious 
02 unreaſonable, the grant of the coll is void, and that che ſame is a free Bar- 
ket.oz Fair. | | 
Bra&.1.g. cap.334 - Wut if the King grant untc one a Fair o2 Yarket, he ſhall have without any 
17 E.4.c.2. 1R.3. grant a Court of Reco2d, called a Court of Pipowdzes, as incident thereunto, 
SY vg . fo2 that is fo2 advancement and expedition of Juſfice, and fo2 the ſuppozting 
- oug- H.9.x9, and maintenance of the Fair oz Parket ; and ſo note a diverſity between the 
b. Dicr 3 Mar.132, P2ivate and the publick. __.. - | | wh 208, | 
133; * No toll fo2 any thing tollable bzought to the Fair o2 Parket. to be ſold, 
a? mE fol.45- ſhall be paid to the owner of the Fair oz Parket befoze the ſale thereof, unleſs 
hk it be by cuſfom time out of mind uſed, which cuſtom none can challenge chat 
claim the Fair oz Parket by grant wichtn the time of memozy, viz. ſince the 
raign of King R.1. which is a point wozthy of obſervation foz.the ſuppzeſſion 
of many outragious and unjult tolls incroached upon che ſubject to be puniſhev 
within the purview of this Dtatute, So note, it is better to have a Fair by pze- 
| ſcription, then by grant. | 15261 
28& 3P.&M.c.7 Alſo if the Lozd oz owner of the Fair oz Parket do take toll of the ſeller of 
37 Eliz. cap. 12. hozſes, #c. he.is to be puniſhed. within this Statute, foz he ought to take it of 
9 H.6. 45. the buyer only, Vide 2 & 3-Ph. & Mar. & 31 Eliz. And ſo de communi jure 
no toll ſhall be paid foz things bzought to the Fair oz Parket, unleſs they be 
ſold, and then toll to-be taken of the-buyers but in ancient Fairs and Parkets 
on map be paid foz the Ktanding in the Fair-0z- Parket, though nothing be 
ſold, 19401 


If 


Cap:3zi, Weſtmilprimte. _. Ft 


If rhe Kirice'04 any of his Pzogenito2s have grated t6 atty to be diſchar —_ "S941 

of this toll dither generally'v2 ſpecially, this grarit is god to diſcharge him 3 E.3. aff 4 
of all tolls to the Kings own Fairs 02 PGarkets, and of che tolls, which toge- 14 E- 3: Barr. 179; 
ther with any Fair oz Batket hive ben granted after ſuchxrant of diſcharge; E- 3: grane 53. 


———— 


but tannot diſcharge tolls fo2merly due to Subjeds; either by grant o2 yre- 32g 532 45 66 
{criptton. Oo ny X © "44 E. 3.20. F.N.B. 


Pereof Bracon fatd, In omni \ltbertate- conceſla; &c. erit prioritas przferenda; 94: f. & 227. 
And again, Efſe eniim poterit libertas, ut fi quis teneatur ad dandum ex ſervitute, Bra. fol.s6. a, & 
ficut thedlonlum” 8 confuetudities, ex: libertate defenti poterit ad non dandum, 57: BL Gb! 
Item fi ex ſervitute teneatur quis ad non capiendim, ex libertate conceſſa capere Tk 
poſſit conſuctudines 68 theolonia. Ss. }: CH IT yI&d LG 
Tenants in ancieyt demeſne, fo? thitigs conting of thoſe kinds, ſpall pipmo 7 H:4-4- 98.6124: - 
toll, becauſe at the beginning by their tenute/they applied'themſelves to the *-N-B-228.diReg; 
manurance and husbandzy of the Kings demeans, and therefoje foz thoſe lands | | 
ſo holden, and all that came oz renewed thereupon, they had the ſaid pziviledge x 
But if ſuch a tendnt be a common Merchant fo2 bitying-and felling of wates02 
merchandiſes; that riſe not upon the manirance 02 hngbandzy of thoſe lands; he 
ſhall not have che pziviledge fo2 them, becauſe they are out of the reaſon of - the 
p2iviledge/of-ancient demeſne, and the tenant in/ancient demeſhie ought rather 
© be a huSbandman then a Perchanc by his tenure, and fo are the bowks tobe 
intended, And herewith agt#th an ancient Refoad; the effect whereof is, Quod- Hill. 14 E.1.corarr 
hii qui clamant eſſe immunes de theolonio preſtando, ut tenentes in antiquo domi- Ree Rot. ar. 
nico, vel per chartas regum, non debent diftringi pro aliquo thevlonio pro mer- GAN 
chandizis ad uſus ſuos proprios emptis 3 imo pro merchandizis qu? emerint vel / 
, vendiderint ut mercatores, debent ſolvere pro els. | 
King H.3. did grant to the Abbot of L. and his ſucceſſozs, Quod ipſi & ho- Rot- Parl. An. 18 
mines {ui fint quieti ab omni theolonio in omni foro & in omnibus nundinis; &c. agen Abs 
And there it-is reſolved, that che Abbot thould have this p2iviledge by fozce of £95. & Batives 
this general grant in this manner; Quod ipl1 & -homines ſui ſint quieti a prefia< de Southamproti: 
tione theolonii in venditionibus & emptionibus proſuis neceffariis, ut in vicu, ve- Mich. 2 E.2. cor 
ſitu, & ſimilibus, & hoc ad opus proprium iplius Abbatis & hominum ſuorum.” rs 8 et rw coy 
' *The King ſhall not pay toll fozany of his gods, and if any be taken, it is acc. 
puniſhable within this Statute. * 25 H.6,57, 


C Marche. } This wo2 doth here inclube as well a Fair as a Parket : 
foz Forum, from whence Fair-ts derived, ſignifieth both : and a Wart is a 
&reat Fair holden every year, derived a Merce; becauſe merchanviſes and wares 
are thither abundantly b2zought ; and Mercatus is derived a mercando. 


C Prendra le franchiſe. Þ Thatis; hall ſeiſethe Franchiſe of the Far 
o2 Parket until it be redeemed by the owner : But this is intended upon an 
office to be found, foz in Dtatutes incidents are ever ſupplied by intendment: 


\ hyp, png de meſma la ville. ] That is; the owner of the Fair oz 
Arey, | ; | 
Fleta colletteth the effect of this fozmer patt of the Act itt theſe w6zds, Inhi- Flet. 1. 2. cap. 43t 

bitum eſt ne quis in villis Regis merchandiis, quzdimiſſe ſunt & comnmiſſe ad feo- V<1{us finer. 
di, fittnatn;'indebita 6 injuſta capiat theoloniaz quod fi quis fecerit, extunc eoipſo | 
capiet Rex libertatem mercati in manuin ſuam' 3 codem modo faciet Rex, licet in 

alterius villa premiſla heri- contigerit, fi balivus hoc fecerit fine voluntace Domini 
ſui, reddet tantum querenti; quantum cepiſſet balivus ab eo, fi tolnetum aſportaſ- 
ſet, & nihilominus habeat priſonam 40 dierum. - | 

' Here I perſwade my ſelf ſome would defire to know; what is due foz toll co 

the Fair 02 Parket : To which Janſwer, that J can tell what was due of old, 

and what was ozdained in times paſt by ancient Kings to be paid: foz the 

Muror latth, Que Faires & Markets fe fiflent per lieus, & que achators de blee, & Mirror e.. 5 5; 
beaſts doneflent toll ales bailites des ſeignionrs de markets, on de fairs, ceftaſcavoire 


marie 


Weſtm. primer,  Cap.31, 


# mM ile de dixe ſoux.de biens, & de meynes, meynes; & de--pluis, pluis al afferant, 


; hot que nul toll.paſſaſt yn denier de;un-maner dem xchandize, & celt tolle fuit 
.trove. pur telimoignerJes contracts, car cheſcun priviecontradt fuit defendue, ut 
"at, this dap there.is not one certain coll to che-market, taken, but if that which 

ts-taken be not reaſonable, it is puniſhable by this Atatyte, and what ſhall be 
deemed in Law to be reaſonable, ſhall be judged, all circumſtances conſidered, 
by the Judges of the. Law, if iccxome-jupicially befoze chem. MY 


B* Bþ = 2:22 "SIO LOT Ivy F3H bY: evi os CIA IH. bb "$011 Itty , by | 
Capt ubiſup.. © Murage pyr lour villes indloſer. ] Muragium, a muro,, ag ;our Ac 
3 E-3. aft 445- doth explain it, to wall in, oz;incloſe-with wall a Town, under-which wozd is 
Pat. 15 E-3.1, part PETE included a City and Burghe, | 3 at bethacitel 

m.30, Harwich \ ;;Purage ts a reaſonable col], cg-he taken of every. Cart, Wain £ ;Pozſe laden 
og tO coming to that Down; foa the qucjoſing of thac\ Town with walls. of defence, 
1. part. m-35- 34- {gz che lalegary of,vhe people in-time-of war, inſurrection, cumults, oz upz036s, 
mak 5g and.ts due either by granc, o2 by, peſcription, ., ,. . | 


* Fler. 1.1, cap.q2 , ut. if a walſ-be,made, which is:yor.-detenſible, uoz fo2 ſafegary of the, yeo- 


« 3 E-3. 8 13 8.4 ple, then ought, not this tol] ts he:paip; fo2 the end of.che grant oz pzgſcription. 


ubi ſup. Rot. pat. jg. not perfo2med.. {, ;; | 
1 E. 2, M. I7. de a 


97 10 3112 275 C309 328370 ANTE 57 1 (0.4232 *Ygt] 3a 11 
cranſeunribus ſub- ** © PE that hath Zurghbote.granted.to him, js viſcharged.of Pyrage granted, 
rus pontem Lon- Afterwards: And. although Purage:be here particularly named,-pet aregravis 


w 


- 


don, Ror.;pat. ;.' of like nature-withiuthe pupyiow-of chis Dcacuce 1-45, 
12 H. 62 1. 8- To 7 a Pontage. \ + Do! T4 6 | 
part. Reg. 259., We py 

F.N. B. 227. b Pavlage. f 

b Rot. pat. 10 E.3 | 76 BEYARe, tC, 

m. 32. Henley 2. | 


part, Ror.Pac.1.E, © Pardent cel grant de touts temps. | Þere the whole- Franchiſe. is / 
Gainburgh. EN. fozfeited, and ſo note a diverſity between prendra la. franchiſe, &c. and pardent 
B.227-Regiſt-259. <©1 graunt, the one.implying a ſeiſure, as hath been ſaid, and the other a fozfei- 
c.Rot. Par, x E. 3. ture foz ever, 4 fo2;it is a miſuſer, oz abuſer :-.e Aud thereof Bracton ſaith, Hu- 
m.1o, © juſmodi autem libertates, &c, fiatim quaſi trapsferuntur, & quaſi poſſidentur, &c. 
« 73 all Þ- lrg donec, amiſerit per abuſum,, vel non _uſume,  ,.. , | 

gIEO0es 0*** Jtis to be obſerved, that Conſuezudines hath ſeveral ſignifications in Law x 
e BraR.1.2.f.56, f02 ſometime it ſignifieth Cuſtom, which doth incluve all manner of coils: any 


rn fol. 117. therefoze Bracton ſaith, De novis conſuetudinibus levatis five in terra, five in aqua, 
Et UeoTeo C. 20, 


Cap Trio, hi 6 quis eas levavit, & ubi : Do calley, becauſe they colour [things ſo'taken under 
pay P: P2etert, of p2efcription oz. cuſtom, ; where there; is, none at all 2 and therefoze 
here they are.called novz conſuetudines, becauſe they. were newcolls. oz eraci- 

ons, under the viſard of antiquity. peg Oe | 
Fler. 1,2, cap.43- PFleta rend2eth this laſt part of this Chapter in theſe wozds : Item qui mu- 
ragiam ad villam claudendam-'gravius ceperint, quam concefſum tuerit per cartam 

Regis, perdant extuyc gratiam-ſuz conceſſionis, 6 graviter amercientur. |}. | 

And p2eſently after the making of this Ar, che cftec thercot top) Julices in 
Cir to enquire of it, was inſerted in the Chapcers oz Sricles of the Gir in 
Cap. Itin. ubi ſup, thele, wo2dsz Item-de (hiis qui ceperunt ſupertiua vel :indebita/tolneta in civitati- 
bus, burgis, vel alibi contra communem uſum Regni : Item de civibus & burgenfi- 
F ' bus qui de, muragio, per Dominum: Regem eis conceſlo, plus ceperuntzquam tacere 

deberent, O_ concefſioncem Damini Regis factam. "Ii "of 


Pp is 


Mirr. cap.s. $ 4+ - , The Mirror faith,; touching -Putage; thus: Le point que voet que ceux,.que 
miſuſent murages les. pexdent.,ne, tuit, miſtier daver eltxe,. car ley* voet que cheſcun 
perdra-ſon, franchiſe que miſuſera: 9'as this @tatute: was made in that. point 
foz two purpoles,.viz..to affirm:the Common Law, and co add-a farther puniſhs 
ment, viz. to be grievouſly amercied..... IDA + able Mia WR 
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Dong 


E ceux queux parnent vitaile, ' ou nul rietis al 'oeps le Roy a 

- creance, ou a garriſon du chaſtell, ou aillors, 8 .quant ils ont 
reſceive-le payment al Exchequer, ou.en Garderobe, ou aillors, de- 
teignont le payment des creancers, a grand damage! de eux, & eri 
eſclander du Roy : Purview eſt, de'ceux? queux ont tefres ou tene- 
ments, que maintenant ſoit ceo leve de lour terres on de lour cha- 
teux, & pates as creancers, ove les damages queux 11s ayeront ewe, 
& ſotent rentes pur le treſpas, & fils nient terres ne. tenements, 
ſoient -en_ le priſon a la volunt le Roy. De ceux que;pernont part 
des dets le Roy, ou auter louers pernent des creanſors le Roy, pur 
faire le payment des meſmes celles dets : Purview eſt, quils rendent le 
double, '& ſotenr punies grevemetit a 1a volunt le Roy. Et de ceux 
queux partiont chivals, ou charettes a faite le. cariage le Roy, plus 
que meſtier ſetroit, & pernorit Iouers pur ( relefſer ) ſes chivals, ou 
les charettes.. Purview eſt, que fi ul de la court le. face, il ferra 
orevernent chaſtice per les. Mareſchals, 8& f1 ceo ſoit fait hors de 
la court, ( per un del court) ou per auter que .de la court; & 


11 ( ent )) ſoit attaint, il rendra le treble, & ſerra en le prifort Ie 
Roy per xl jours. 


C De ceux queux parnent vitaile.*] Concerning this point of Pur 
veiance, we ſhall refer the Reader to Magna Chart. cap. 21. and thall ſay no 
mo2e concerning that matter fo th2& cauſes : 1. Foz the Text of this Law 
is evident, 2. Foz that there have been many excellent Statutes made con- 
cerning Purveyo2s, and Purveyance, in all to the number of 48. which are 
fully and plainly penned, one of them being a god expoſition atid enlarge- 
ment of another. 3. J find no Bok Caſe, noz any Repozt fo2 che expoſition 
Lither of this oz of any of the ſaid Statutes, which C to ſay the truth ) had 
moze ned of erecution then expoſition : and therefoze either the Purvepozs 
have been ſo honeſt and juft dealing men, as thep ſeldom oz never offended ; oz 
elfe chey have hav either fo god frietivs, o2 ſo god hap, as their offences have 
been covered, o2 not imputed to them, 


__ C Deceux queux parnent part des dets le Roy. '} The milſchiefs 
-befoze this Statute were, Firff, that in the raign of King H. 3. the Bings 
Dificers, that had charge of his treaſure and revenue, o2 their agents would, 
in reſpect of his troubles and expences, pzetend to thoſe, to whom che King 
was indebted, that the Kings coffers were empty, and thereupon paying part 
to the Kings creditozs, compounded foz their whole debts, and tok their Ac- 
quittances foz the whole, and converced the reſidue to their own uſe, _ 

The ſecond was, that ſometime they would craftily pay the whole, and take 
a great reward cherefoze, which was diſhonozable to the King, damage to the 
Creditozs, and cozrupt dealing in thoſe officers, o2 their agents, 

This Ac tis general againſt all rhoſe chat take parc of che Kings debts, o2 
other reward of the Kings creditozs, foz payment of che ſame debts, This Law 
vorh pzovtve, that he chat ſo doth, ſhall render double co the party grieved, and 
"thalk be prrtiſhed giievouſly at the Kings will, | 


This 


b” +4 , 
,— a 
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8 Cap.3 I 


Pa 


This Ac is in affirmance of the Common Law, only it addeth-a greater 

puniſhment. 
Rot. Parl, 50 E,z, Richard Lions Merchant of London-and Farmo2 of the Kings Cuſtoms and 
nu.17« Subſidies was adjudged in Parltament foz buying debts of divers men, due 


hy the King, foz ſmall values, anv foz taking of bzibes, to pay to the Kings 

credito2s their aue debts, to be imp2iſoned at the Kings will, and all his lands, 

tenements, and gods to be ſeiſed to the Kings uſe, which pzoveth.ic an offenre 

- 02 miſdemeano1 againſt the Common Law, foz the Judgment was not given 

- acco2ding to this Act, Es Op ; 

Rot, Parl. $0 E.3. -,. John Lozd Nevill, while he was one of the Kings P2ivy Councel, bonghe 
het divers debts due by the King, namely, of the Lady of Ravenſholme, and Si- 
mon Love Merchant, far under the, value : - The Lozd Nevill being; herewith 

charged in Parliament, confeſſed. that he received of the faid Lady: 95/1 

which the gave him. of her own god will foz. the obtaining of. her. vebt : foz 

this (amongſt others ) he had Judgment of impaiſonment at the Kings will, 

and that his offices, lands and gods ſhould be ſeiſed into the Kings hands, any 

” make ” on to the Gxecutozs of the Lady ( who then was deceaſed ) of 

the ſaid 95 1, ET end 


Sce for theſe C Detts le Roy. ] Sw foz the expoſition of thele wozds befoze, Cap. 19. 


- + | —_— Cap. Itineris doth render this clauſe thus $ Et fimiliter de hits qui partem ce- 


Vet. Mag. Char, Perunt debitorum Domini Regis, vel alia munera, ut de yeſiduo creditoribus ſatis- 


155» facerent, $7 
Mirror cap.1.$s, To conclude this point, the Mirror ſaith, In perjurie vers le: Roy pechent 
Cap. 5+ $ 4+ ceux miniſters, queux rien ne- paierent des dets le Roy, ſolonqz ceo que enjoyne 


lour fuit a faire, ou rendant part pur fatisfaQtion del enticr, & ne tendant au Roy 
le remnant, | | | 


C Et de ceux queux parnent chivals, &c. This Article concerns 


Purveyances, and Purveyozs 3 and cherefoze foz the cauſes befoze rehearſed, 
no moze ſhall be ſaid hereof in this place, : | 


CAP. 


$$ en ne oe s $ £5 v a af 0-0 
FX II mY bY nv... ky h, 


Cap.33,34- ; W fin primer. I 325 


PEE CI _ > iz > i rt. ts 


CAP. XX&XILL 


Urview eſt; que nul Vicount ne- ſuffer' Barretors, tie rhaintai- 
nours des parols en counties, ne Seneſchalles des graundes Scig- * 
mours, ne des auters. (. que ne foit Attorney ſon Scigniour ) a [1a] 
ſait faire, ne render les- judgments des Cqunties, ne pronouncer -les 
judgements [| ou aſſenter de faire les juſticements ] fil ne ſoit eſpe- 
cialmenit'prie & requiſe de touts les ſuitors, & les attornies des ſuit- 
ors, quenx ferront a la journe. Et fiul le face; le Roy ſe prendra grie- 


vouſement al Vicount, & a luy. 


- Where by the tatute of Merton it is pzovided, that every fre ſuitoz of the Merton 6ap. r03 


County, &c.. might friely make his Attozuey to do-thele ſuits foz him, See there thic ex- 
ee 0 WHO cenk two milchiefs did ariſe, poſition thereof, 


I. That \Barretozs and Maintainers of querels were by the Sheriff coun- 
tenauced.cp be Attozneys to make ſuit, and amongſt the ſuito2s td give judge- 
ments in the Counties, and ſometimes pzonounce judgement in the name of 
the ſuitozs, 6 | 

2. That Ptcwards of great Lozds, and of others, who had no Letters 
of Attoznep, accozving to the ſaid Statute of Merton would do the like : 
ls If doth remedy both thele miſchiefs, as by the Letter hereof ape 

earety. - | 


CC Batretors. ] Foz the wozd and ſenſe thereof, ſ& Lib.8, fo1.36. in the Lis fo.36; in the 
| | ya ' 
caſe'of Parretty, See che firſt pare of 


| C En Counties. ]} That is, in the County Tourt, foz there che ſultozs ** 25791-lett 
be Judges; 


C Juſticements. ] That is, all things belonging to Jufice; 
C Ala journe: ] That is; at the Court, 


CAP. XXXIV. 


| PY ceo que pluſors ſont ſovent troves in coutite controvours 
des -Bovalles, dont diſcord, ou manner de diſcord ad eſtre 
lovent efiter: le Roy & ſon people; on [| aſcuns de } les hautes 
homes de fon Roialme : Defendn eft pur k damage que ad eftre; 
& que moore ent purta avenier, que deformes nulle ne foit cy 
harde de dire, ne de counter nulles faux novelles; . ou controvor; 
dont dilcoxd, ou manner de diſcord; ou eſclaunder puit furdre 
Gg entre 


Weſtm. primer. Cap:34. 


Exodus 23. I 


Ep. Jude. ver.. 
Ver.10. 
Exod.22.28, 


Polydor Virgil. 
lib.16.pag 312+ 
anno Dom.1264, 
1265. 48 & 49H. 3: 


entre le Roy & ſon people, ou les hautes home de ſon Roi- 

alme. Et qui le fra ſoit pris, & detenus in priſon jeſques a tant 

= il eit trove en court celuy dont la parol ſerra move. 2 R.2. 
a PO EEE | 


P. 5e 


The offences, viz. falſe repozts.aud news puniſhable by this Laware fozbiv- 
den by the Law of God: | Ka eB Wb et 
| Thou ſhalt not have to do with any falfe report, neither ſhalt thou par 

_ - thy hand to the wicked to bean unrighteons witneſs, * . ] 

Fo they which gladly hear falſe Repozts and News, will be alſo as tea 
to publiſh them.'. | regs tt 

Acainſt thoſe rhat deſpiſe Rulers; and ſpeak evil of thoſe that be in authozi- 
ty, and againſt thoſe that ſpeak evil of thole things which they know not : Ju- 
dicibus non detrahes, & principi populinon maledices : Zhou ſhalt not raile of the 
Judges, no ſpeak evil of the Ruler of the people, © at. 

WBefoze this Statute, in the raigneof King H. 3. two kind of perſons were 
Authozs of great diſcozd and ſcandal in two ſeveral. degres 3 firſt, men that 
did raiſe and imagine out of their own heads,falſebznits and rumours,and others 
that repo2ted and ſpyead the ſame, whereby diſcozd and ſcandal was oftentimes 
ſo kindled, ſometime between the King and his Commons, and other times 
between the King and his Nobles, the great men of the Realm,as they wzoughe 
p2ivp diſcontentment, thatp2oduced publick diſcozd and ſcandal, whereof our 
Act ſpeakethz which ſcandal and difco2d appeared in many Parliaments be- 
tween the King and his Commons, and between the King and his Lozvs of 
Parliament, and eſpecially in thoſe two Parliaments; the one in 2r H. 3. when 
Magna Charta was confirmed, and the other in 42 H. 3. holden at Oxford, which 
in'Dto2y is called Tnſanum Parliamentum 3 "And this diſcozd and ſcandal dip 
oftentimes in the raign of that King bzeak out into fearful and blovdy Wars 
and Rebellions acco2ding to that old obſervation, Improbi rumores difſipati-ſunt 
rebllionis prodromii, which fully appear\in our Viſtozies warranted by god Re- 
cozd, and is implied in this Act in theſe wozdsz © Fozaſmuch as there hath been 
« oftefitimes found Deviſozs and Repoxters of rumozs,#c. wherebpdiſcozd hath 
< many times ariſen between the King (meaning H. 3.) and his people, oz'the 
«creat men of the Realm, And among all thoſe rebellions in thoſe days, thoſe 
at Lewes in Suſſex and Eveſham tin Worceſterſhire were moſt fearful, blody, and 
dangerous, fo2 at Lewes, the King himſelf manfully fighting, confoſſoex ntro- 
que latere equo capitur cum Richardo Rege Almanorum fratre ſuo, :& Edovardo 
principe filio, &c. And at Eveſham, Simon Mountford Earl of Leiceſter ( our 
Engliſh Caraline) inſtruit aciem impedimentis ex acie remotis, ac in fronte aciei 
ponit Henricum Regem, quem fſecum captivum ducebat, atque ſuis armis induit, 
ut i fortuna adverſa fit, dum ille imperatoris perſonam gerens ab hoſte petitur, ipfe 
interim fuga ſaluti conſulere poſlit: inſtruuntur contra & hoſtes & animis & viribus 
ſuperiores : committitur utrinque pugna, que .aliquandiu anceps ſtetit, Henricus 
inter primos hoſtium iQus non pognat ſed Regem Henricum clamando indict, 
quod ci ſalu&fuit, 8c. Quod ubi Simon animadvertit, Juos cohortans in medios 
hoſtes prorumpit, qui a multitudine circumventus przliando occiditur cum Hen- 
rico filio. 

King E. 1. finding by dangerous experience the woful effects of ſuch falſe 
xumozs and repo2ts, as isavoveſaid, and knowing that the State of every King 
od moe afſured/by the hearty and. inward love of che Dubjec cowards thetr 
Soveraign, then by, the d2cad.and- fear.-of ſevere and rigozous' Laws, div 
therefoze make this Law fg? redzeſs both ſoz the veviſing and ſpzeading of ſuch 
falſe rumours and bzuics in all mild and cemperate manner, both foz the ſtile 
and the puniſhment, rather leaving the ſame to the cenſure of the Common Law, 
(which all men willinglpobey) then by inflicting any new deviſed puniſhment, 
which moderation of our King, leaving the puniſhment to fine any tmp2iſon- 
272972 x; * ment, 
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ment, was the greater,fo2 that the ancient Law of England befoze the Conqueſt 
was much moze ſevere and rigozous, as by a few examples-thall appear, - ; 
Qui falfi rumoris in vulgus ſparſi author fuiſſe deprehendetur, leviorialiqua parna, = leges Aluredi 
non mul&ator, verum lingua el przciditor, ni'is cam integracapitis ſui z{timatione Eder cn NN 
data redemerit. mY I-20 :0ut 9) PAGE gnves leges Ed- 
Si quis alium rumoribus diffipatis improba voce lacerarit, quam ob rem, aut cor cart Regis. = 
pori cjus damnum inferatura, aut de fortunisimminuatur aliquid, tum {1 alter audi- & inter leges_ ... --- 
tiones tanquam falſas refellere 8 coarguere poterit, aut is linguam, data capitis #ſti- Caniti Regis. 


matione redimito, aut et lingua preciditor. 


q En Counte. ] 'That is, in the Country oz Realm, j 25092. E 


_ C Controvors. '] - That is, Deviſo2s 02 Inventozs of their own 
head, | {0 


C Diſcord. ] Diſcordia; That is, diſſentio cordium, diſſention of hearts, 
This grew(as hath been ſaid) to ſuch an height inthe raign of H:3. as that of the 
Philoſophical Poet might well be applied to it : (which befoze ts remembaed.) 
Impins hec tam culta novalia miles habebit ? . Virgil. 
Barbarus has ſegetes ? en quo diſcordia caves 


Perduxit miſeros | —— 


_ Diſcordes quaſi duo habentes corda. 


C Ou manner de diſcord. }] That is, Latens odium,  p2ivy hatred 0} 
diſcontentment, which is occaſion of diſcozd, and whereby meu become male- 
contents, 


C_ Defendu eft pur le damage que ad eſtre. ] This damage 02 vdan- 
er pou have partly heard befoze.. 


C De dire, de counter, ou controvor. ] Two manner of perſons 
are hereby p2ohtbited, the firſf, thoſe chat' tell, ſp2ead oz repozt falſe any 
feigned b2uits and rumours under theſe wozds, Dire ou counter 3 And ſecond- | 
ly, ſuch as deviſe o2 invent of their own head the ſame under this wozd Con- 
troyor : Now the perſons being deſcribed, this Statute doth ſet down gene- 
rally what thoſe bzutics and rumours ſhould be, 


C Faux novels, dont diſcord, ou maner de diſcord ou diſlaunder 
poet ſurder enter le Roy, & ſon people ou les hauts homes de fon 


Realme.*] Df thele falſe news, that. is, falſe bzuits oy rumours, there be 
five kinds within this Act. 

7. Firſt, if they be againſt the King, whereby diſco2d oz ſcandal may ariſe 
between the King and his Commons, ſignified here by people. 

2. Againſt the Commons, whereby diſcozd oz ſcandal may be mMed betwen 
them and the King, Mn | _— 

3 Thirdly, again the King, whereby diſcozd oz ſcandal may grow between 
the King and the Peers, oz Lo2ds and Nobles of the Realm, ſignified here by 
Les hautes homes de ſon Realme. £4 | 

4. Fourthly, againſt the Pers, oz Lozds, and Nobles of the Realm, 
whereby diſcozd oz flander map happen between them and the King, 

5. Laſtly, whereby diſco2d oz ſcandal may ariſe between the King, his Lows 


and Commons, ED 
Quod narratores rumorum qui cedere poſſunt ad timorem, & tremorem populi; Tr. rg E.2. Rot.] 
& in dedecus Regis & Regni, capiantur, & in carcere detineantur, &c. 15, Coram Rege. - 


Ge 2 By 


A re rt — 
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Wy this Reco itappearetch of what qualicy the rumozs maſt be, 
Wy Cointitiſſions of Oyer atid Tetminer power is given to enquire, De illi- 
citis verboyrurn propalationibus 3 and co puniſh the fame. 
Britcon fol-33- Brittori fpeaketh of both theſe kind of offenders, viz, the Deviſoz, and the 
Repozter, in theſe wozds, De ceux que trovont, & content menſfoynes del 
Roy, 8c. | 
Fleta 11,5.ca. t. Aagv Fleta faith, Sunt ctiam qiizdarn atroces injuriz, que prifonam volunta- 
| ridtfi inducant, ficut de inventoribus rmalorum rumorum, unde pax poſlit ex- 
; terminarl. 7 | 7 
5 R.2.ca.6, 1E.6. . The Dtatute of 5 R. 2. puniſhed ſeditions rumozs in an high degree, but 
c.12. 1 Mar.cap. that is repealed by t E.6. & 1 Mar. 7 


17 R-2.ap-8. It was reſolved by all the Juſtices, that hozrible and landerous wozvs ſpo- 


tt. metro 


yd ;s. Ken of Queen Mary, Were within this Statute and puniſhable hereby,and not by 
Oldnolles-cafe. the Statutes of 2 R.2.cap.5. noz 12 R.2. cap.11, fo2 the King oz Queen is an 
exempt perſon, and not included within theſe wozps,[ Les hauts, ou grand homes, 
ou Nobles, 8c. |] 
Some ſay that Rurtores dicuntur a ruendo, quia inducunt ruinam; and true it 
Cicero pro Clu- is that atothet (aith, Ut mare, quod ſua natura tranquillum eſt, ventorum vi agita- 
entio, tur 3 fic populus ſua ſponte placatus, hominurm feditioforum vocibus, ut violentifſi- 
mis tempeſtatibus, attollitur. | 


Dierfo. 13H7, Wutit is to be underſtod, that albeit this Statute, and the ſaid Act of 2 R.2. 
Keylway 28,29, be general in the negative; yet do they not extend cs all manner of falſe news, 
F.N.B 42.8. 92 hozrible and falſe ſcandals an lies, #c. foz they extend only to extrajuvicial 
flanders, #c. And therefoze if any man bing an appeal of murder, robbery, oz 
vther felonp againft atty of the Pers oz Noblesof the Realm, #c, and charge 
thettt with intrver; robbery, oz felotiy, albett the charge be falſe, yet ſhall they 
have no Action De (candalis magnat*, neither at the Common Law, no2 upon 
2ither of theſe Dtatutes fo2 the bzinging of his Action,noz foz affirming the ſame 
to his Councel, Attomey, 02 Ciitfiter foz the framing of his Writ, oz foz 
ſpeaking the ſame in evidence toa Jury, oz foz ufing of thoſe wozds foz the ne- 
relay commencement 92 p2olecucion of his Action judicially 3 and ſo it is in 
ati Action of Fo2ger of falſe Deeds, oz any othet Aion whatſoever : fo it is 
FN.B.41.9. & Patti in Law, Que home ne ſerra puny pur ſuer des briefes en Court le Roy, 
22 E.3-15+43 E-3- foit ita droit ouatort And the reaſon thereof is, that men ſhould not be de- 
20. tir. faux judg- tetted tv take their rethedp by dite courſe of Laws and therefoze the Statutes 
43 aff 45.2 8.3.9, Aver intended to p2vhibic the ſuing; out of the Kings Urits,and che pzoceving 
13 H.7, Keylwey bhereupon 3 And ſo it is,if in the Dtar-thambera Per of the Realm be charged 
28,29. with fo2{{erp; perſury, 02 the like 3 But if in the bill the Plaintiff chargeth him 
with felonp, oz any other offence not examinable in that Court, that flander is 
within theſe Statutes, fo2 that the Plaintiff puxſueth not his charge in any 
judicial conrfe, ſ&ing the Court hath no juriſdiction of the ſame, aud ſo hath ic 
b&n adjudged, 


2 R.3-9, 


_ C Sotpriſe & detenus en priſon jeſque a taunt que il eit trove en 
court cevy dont le parol ſerra move. Jt hath appeared befoze, that 
by the body of the Ac not only the tellers and repozters of ſuch falſe news, but 
the deviſozs and invento2s thereof are p2obibited : but no puniſhment is infli- 
td by this Act upon rhe deviſoz oz tnventoz, foz he is left to the Common Law 
to be puniſhed by fine and imp2iſonment accozding co the quality and quantity 
A = offence, whith is aggravated in reſpect that it is pzohibited by this Act of 
rliament, 


Deuter.cap.17- Aftid the Law fs toned upon the Law of God in this point, Non maledices 
principi populi. 


NNE: | Nay, tn the Kings caſe the ſecret cogitation of the heart is pzohibited, Inco- 
Ecclefiaſtes c.10 pitatione tua Regni ne detrahas: and the ſcandals of great men are likewiſe fo- 
bidden, Ec in ſecreto cubiculi tui ne maledixeris diviti, quia aves cli porta- 

bunt yocem tuam, & qui habet pennas annunciabit ſententiam 3 That is 


Aimighty 
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Almighty God wi ll pzovide means, that ſuch detractioh and malediction ſhall 
come to light, and be difcovered. | _ | 8 22UB 224 | 

Nunly this Law inflicteth impzifonment upon-che! repozter, until he hath 
found out, and bzought into Court the Authoz of thoſe falſe news. | Rot. Par. 95 Er; 
- 7 E 1. the Ring fent Commiſſions to all the[Counties of England; co en- 1-13; Rot-Par. 
quire De ſparſoribus rumorum, &c.'25 E. 1. Declarativ regis' miffa ad omnes 75, pars 2» 


5 2 bo . o o - m, .& F ranc.m. . 
Con” Angliz, de rege purgand* de certis rumoribus iniquis contra ipſum ROT VARs Fs 
ortis, &c | anno 10 E,z.m.26, 


| Rex mandavit Maiori & Vicecom* London* quod faQta inquiſitione de ſpar- In dorf. claul. = 
ſoribus rumorum $& ſedic? in civitate ipſos caperet, & in- priſona de Newgate de- anno —_—_ Te 
tineret, &c. m.18, & 20% 
Vide lib. Intrat, Coke, f0.302,303. in Falſe impziſonment, 


CAP. XXXV. 


Es hautes homes, & de lour bailifs, & des auters forſ- 

pris les Miniſters le Roy, as queux ſpecial authoritie eſt 
done de ceo faire ) que a le pleint des aſcuns , ou- per lour 
authoritie demeſne attachent auters ove lour biens treſpaſſantes 
per lour poier a reſponder devant eux des contraQs, covenants, 
on de treſpaſs faits hors de lour poier, & lour juriſdiction, Ia 
ou ils ne .teignont riens de eux, ne deins le franchiſe on lour 
poier -eſt, en prejudice du Roy, & de fa corone, & a da- 
mage du people : Purview eſt, que nul deformes ne le face. 
Et {1 aſcun le face, 1 rendra a ccluy, que per cel encheſon 


ſerra attache, ſon damage au double, & fſerra en le grieve mercy 
le Roy. 


The miſchief befoze this Statute was, that great men-and others that had 
particular juriſdiction and power to hold plea of contracts, covenants, and cre[- 
paſſes made o2 done within a certain pzecine, as within a Pannoz, City, oz 
35020ugh, would attach others by their gods. to anſwer in their Courts of 
contracts, covenants, and creſpaſſes made oz done out of their power oz 
franchiſe, pzetending the (ame to be tranſitozy, and ſuppoſe the ſame to be done 
within their power and franchiſe; which was to the p2ejudice of the King any 
his Crown in loſing his Fines in Actions of debts andcreſpaſſes viz& armis,and 
amerciaments, and other p2ofits upon a falſe ſuppoſal, not like co the general 
jurirdiction, and power of the Kings Juffices of the Court of Common Pleas, 
thzough the whole Realm foz whereſoever the contra, covenant, treſpas. tc. 
were made, the matter being tranſitozy, the Plaintiff may alledge it in what 
County he will, aud che King can loſe nothing 3 and ſo it is in the Rings 
Bench and Exchequer againft paiviledged perſons in choſe general Courts + 
And the Statute ſaith further, and co the damage of the party being attached 
and ſued, as he is paſſing and traveling within that particular pzecinct, upon 
a falſe ſuppoſal, where in truth he ought not, Foz this miſchief this Act pz0- 
videth remedy, as by the ſame ſhall appear. | 


C De lour bailifes. ] Þere Wailiffs are taken foz the Judges of the Mag Chart.c.28 
Court, as manifeſfly appeareth hereby. | | 


C Et 


— —— — 
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Flera]. 2.04.42. 
Cap, TIDE: oA | 
Oni, peareth, 


C Et des auters. ] That is, achers that have particular CORTE and 
_ Yowers, as manifeſtly appeareth: bythe: eroeperon hereafter, | 


CF orſpriſe le miniſters, le Roy,. AS; queux, clpecial awthoritic eſt 


_ done a ceo. faire..] Pere is to.be obſerved; +/+ - 
1. Ehat all.theſe wozds belong to the exception, as by the- Regiſter aps 


-2. That Miniſiri regis are intended here the Kings Juſttces. in his-general 


[2 on! Cones of Juſtice, and ſo taken in-this Kings time, as it hath h&n couched 
-1.4 befo2 


BraR.1.2. fo.14 
Lib.2 fol.56. 
Lib.3. fol.228. 
Lib.5 . fol. 5 28.b, 


Mirror ca.r. $ 3+ 
Int' leges S. Edw, 
fol.23. & 132. 


Fleta li.1, ca.42, 


Mirror cas. $ I. 


Regiſt.g8, 


Fleta lib, 2. C.42, 


18 E.2. tit, Teſta- 
menr, f.6. 


C Des contracts, covenants, 8& treſpas fait hors de' lour poier & 


lour juriſdiction, | That is, out of the p2ecinc of the Bannoz, o2 ſuchlike 
particular juriſdiction, #c. where by p2eſcription oz grant they have power any 
juriſdiction to hold plea of contracts, covenants, and debts made oz done with- 
in the Pannoz, oz ſuch other Jprecylar jurildiction, 


C La ou ils ne teignont* riens de eux. ] This Act beginneth, Des 
hauts homes: and Bracton ſaith, Sunt qui Barones, 8 alii libettatem habentes, ſci- 
licet, Soc & Sac, &c. &Mti goſſunt indicare, &c. fo2 Soc is a Power 02 jurildicti- 
on to have a tre Court, to h6ld plea of contracts, covenants, and treſpaſles of 
his men and tenants 3 therefoze materially were theſe wows added, that if a 
great man 92-0thers having; Soc, ſhould hold plea by fo2ce of that liberty of anp 
that ts-n0t his tenant, it is coram non judice, andpuntiſhable within this Dtatute, 
It is diverlly witten, viz. Soc, Soca, Sock, Socke, Soke, Sockne, . and Soknes, 
and it is derived from the old Saxon wo2d Soken, Sochen, 92 Suchen, 1. .to ens 
quire o2 find out, that is,to enquireand find out the truth of the matter in plea 
befoze him, and to determine it acco2dingly, which i 1s as murh to'ſay, as ad It- 
quirend', audiend?, & terminand*.- 

And Fleta therewith agre&eth, and ſaith,” Soke fi dnificat libertatem curiz te- 


"nentium, , quam Sokam appellamus : and Curia :tmplyeth ad audiendum & ters 


minandum. 

The Mirrour ſaith, that En temps le Roy Alfred, perdront les ſuters de Donca» 
ter lour juriſdiction ouſter lauter paine, pur ceo que ils tiendront plea defendu per 
les uſages del realme aux judges ordinaries ſuters a tener, which J rather vouch 
together with the derivation of the wozd Soc, foz the great antiquity of che 
Law 1n this point. 


C Ne deins la franchiſe. '] That is, noz within any ſuch like-particular 
power 02 juriſdiction, either by the grant of che King, oz pzeſcription, 

Fo? the relief of the Dubject upon this Statute,two oziginal TWrits are fra- 
med: The one in nature of aPzohibition befoze the ſuit begun, commanding 
that the party ſhall not be arreſted contrary to the fo2m of this Statute. 

The other, after the ſuic begun, the party-to recover the penalty of this Ac, 
viz. double damages, and a command to deliver the gods attached 02 difcrained; 
both which Writs appear in the Regiſter : ut the party may waive the be- 
nefit of this Statute, and therefo2e if he plead to the Action any Ear, &#c. he 
bath concluded himſelf, and ſhall not have any Action upon this Statute, 
therefoze he muſt plead the ſpectal matter, and by that means take benefit of 
this Ad. 

Fleta rend2eth this Act in this manner : De magnatibus & corum ballivis & 
aliis-(exceptis minittris regis, quibus ad hoc authoritas data eft ) qui ad querimont- 
am aliquorum, vel authoritate propria attachiant alios per bona ſua, qui per can- 
dem poteltatem & juriſdiftionem vcniunt ad reſpondendum coram eis de con= 
tractibus, conventionibus, & tranſgreflion* extra corum poteltatem & uriſdt- 
Gtionem, ubi nihil tenent de cis, nec ſunt de libertate corum aut ag 1h 

iratutum 


4 
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ſtatutum eſt, quod fi quis de hujuſmodi convidtus fuer”, reddat querenti damna in 
duplo, ac etiam graviter amercictur. 2305 64-2 | | | | | 
And it is to be obſerved that at the making of this Statute, if a man 5 x.,, ro £.2.9, 
had bzought .an Action of Debe, Atcount; Detcinue, oz Covenant upon/ any 22 E.3.brief 479, » 
contract by / o2iginal Writ in the County of Norff. he might have decla- 14 £3: brief-274+ 
red of the contract in Suff. oz any other County-then where the oziginal' was - 5p ge 
bzought 3 foy the rule was, that debitum 8 contractus, 8c. ſunt nullius ls 0.2 Arik 
loci, and-every duty is a duty in'every County 3 but in caſe"bf account this Caſe. wh 
diverſity is to: be obſerved, that in account againſt a receiver the ' Law wis ' 
then as is afo2eſaiv, but if a-man bzought an Action of accotint againft one as 
Wayliffin one-County,he could not charge him as Batliff of a Pannoz in aho- 
ther County; fo2 that is local. 7 SIN 
ut after this Act it is pzovided by the Statute" of 6 R.2.cap.2. that in pleas 5 R-2: cap.2, 
of debt, 02 accitnt, o2 ſuch like; as detinue, 02 contract, it ſhall tive be declared £3 32+ brief 465, 
that the contract was made in any other County, theu is contained in the o2i- 
_ inal TUrit. - 39k 239 ©. 7 GI919' 
Þut at:the Common Law one that hath a particular juriſdicfion to hold plex z 8.5.30. 
of debt, contract, detinue, covenant, o2 treſpaſs within his Pannoz, oz the like: 
could not-hold plea of a debt, contract, account, detinue, covenatit, oz treſpaſs 
allevged to be made out of the Banno2, 4c. becauſe albeit it was tranſftozy, 
yet was it (being ſo alledged) not within his power oz juriſdiction which he hay 
by p2eſciption 02 by grant 3 fo2 all pleas holden there muff be infra juriſdici- 
onem Curie. T 307 144.2, 
As if a:Lozd hath Pzobate of Teſfaments made within the pzecinc of 2 R.3. Teſtim, 4; 
his Pannoz, he cannot pzove a Teſtamerit made out of the pzecing of his 2* H-7.12. 
Pannoz, 


N= I7 E.4.C.2, 1 R, 6 

And likewiſe of the- Court Pipowders of contracts, 4c. made out of che AC 86. 

1 we enDorns cale. 
Faire 03 Parket. Et ſic de cztetis. Dier. a de = 

133- 7 E.g.19. 
| | 13 E.48. 7 H.6. 
— A = 18,19, 13 H.7.19, 
\ 
I JUr ceo que avant ceux heures ne fuit unques reaſonable aid' a jc... « Ve 
| faire. leigne fitz chivaler, ne a leigne file marier miſe en cer- _ 


lib. 3.6aP. 14. 
tein, ne:quant ceo deveroit eftre priſe, ne quel heure, per quoy les Bec Þ. 7.6 70s 
-uns leverent ontragious aide, & plus toſt que ne ſembleit meſtier, — woareguedpeg 
dount la-people ſe ſentit greve : Purview eſt, que deſormes de fee fol-53,54- 
de chivaler entier ſolement ſoient dones 20 s. & de 20 1. de terre 

tenus per,ſocage 20 s, & de pluis, pluis, & de meins, meins, folon- 

que lafferant, Et que nul ne puiſle lever 'tiel aide a faire fon fits 

chivaler, tanque que ſon fits ſoit del age de xv ans, ne a fa file ma- 

'marier tanque que el ſoit del age de 7 ans, Et de ceo ferra fait 

thention ene briefe le Roy fourm!' ſur ceo quant home le voile de- 

mander. Et fi aveigne que le pier, quant 1] avera tiel aide leve de 

les tenants, moruſt avant quil eit ſa file marie; les Executors le pier 

ſojent tenus a la file, en tant come le pier avera reſceu pur ceſt aide, 


Et files biens le pier ne ſuffiſent, ſon heire ſoit de ceo tenus a la 
file. 6 


By 


xanh 


, 
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By the- Common Law to every tenure by Knights ſervice, and ſocage, 

- thexe were thze aides \of money, called- in: Law auxilia, incident and fm- 

$ E.g.fol.11. plied, without ſpecial reſervation o2 mention, that is to ſay, relief when 
40 £.3-21,47- | the heir was of full age, aide pur faire fits chivalicr, and aide pur file 
: marier > Now the firſt aide, viz. relief by reaſon of a tenure by Knights 
May.Chart.ca.z. - ſervice, was certain, becauſe he was to pay it, if he were of the- age of 
: .. . 21 years. at the veath of his anceſtoz, as; hath ben ſaid befoze, - with- 
Vid.Inſt. e&.127. gue regard-of any circumſtance 3 and likewiſe the relief of an heir in ſ0# 
caſe being of the age of 14. at the death of His anceſtoz was ever -cer- 

tain, viz. to double his rent, ut che aids pur -faire fits chivalier, and pur 

file marier were incertain at the Common Law, foz chat the Lozps-many times 

would pzetend their eldeſt ſon, and eldeſt daughter to ve hopeful aud fozward, 

- aud therefoze would eract to great an aide, aud befoze due time;: whereas: by 

che Law thep ought to have reaſonable aids, :and tn reaſonable time, which in 

a ſuit therefoze ſhould be determined by the Juſfices of that Curt befoze 

whom the ſuit depended, Now the Tenants found themſelves grieved in'<2& 


$3 | 
- That the ſaid aids were ottragious and exceſſive, Et excdſſus i/re qualibec 
Lib.r1.fol.z44 jure reprobatur communi, ſo as theſe outragious and exceſſive aids were againit 
R-Godſreyes caſe. Law, whereof elſewhere you may read at large. 3 
ore =P» 2, The Los exaced thoſe fines at what time they pleaſed befoze reaſonable 
aſe apt foy the payment of thoſe aides, ; ? engrt”} 1 
3. That he could not avoid the ſame but by ſuic fn Law with bis Lo2d, 
wherein he found by experience thoſe old derſes true 3 ÞR © 


Cam pare Iutiari dubium, cum procere ftultum, 
Cum puero pena, cum muliere pudore 


And our Act ſaith, Dont le people ſe ſentiſt greve. | 
Thele thz& milchiefs are redzeſled by this Act, andcertainty the mother of 
13E.g. fol.16, | Quiet and concozd eſtabliſhed therein, 


49 £-3-22,47- Lut where it is ſaid that theſe aivs are incidents, it is to be underſfod that 
44 =4" 97 "i J they are incidents ſeparable, eicher by ſpecial wozds at the creation of the 
4y 5 va — 02 by diſcharge oz releaſe by ſpectal wozds, oz ſpecial rehearſal after- 
But if the Lo2dat the creation of the tenure had reſerved fealty,and 4 marks 

per annum, pro omnibus ſervitiis, exaQionibus & demandis quibuſcunque z 02 if 

the Low after the ſeignio2y created hadreleaſed to the Tenant, omnia ſervitia, 

exaCtiones & demanda quzcunque ( except” fidelicate & reddit” 1v« mercarum per 

annum, ) yet ſhould the Tenant pay relief, aid pur faire fits chivalier, and file 


marier, which is neceſſary to. be known foz the underſtauving of. auncienc 


Britton $7.b C A faire leigne fits chivalier. } Low, Gzandfather, Father, and two 
F.N.B. 82.g- Dons, the Father dieth, the Lo2d ſhall not have aide foz his elveſt grand- 
Regiſt.87. in the child, foz he is not his elves ſon, much leſs thall-he have. aive foz' his elder 
rehearſalot ris  52other, 02 his eldeſt couſin and heir : but if a man hath iſſue two ſons, aud the 
Primoeenito lis Ede dit in the Fathers life without ifſue, he hall have aide foz the ſecond ſon 
genito fi Welt 's : 
. & primogenite f02 he is now eldeft, and the Statute ſaith eldeſt ſon, and not firft-hozn 3 yet the 
filiz. Writ grounded upon this Statute is ad primogenitum filium fuum maritandum, 
but he is primogenitus then living. But if the Lozd had recetved ative foz his 
eldeſt ſon, he ſhall not have aid again foz the ſecond, fog unicum auxilium, one * 
aid is only due to one and the ſame Lo2d, to make his elveft ſon a Knights: Non 


tenetur quis de uno tenementgeidem domino plura dare auxilia ad filium {yum 
militem faciend, : 


Regiſt ub ſupra, 


3t 
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If the Lozd hath iſſue two ſons, the eldeft ſon hath iſſue a daughter and di- mirror ca.r. 5 3; 
eth, the Lozd ſhall not have aid to-make his fecondſon a Knight, ' fo2 the ſecbnd Fleti ubi ſupra, 
ſon is not his-heir apparent ( and in this eaſe;he oughc.co be his heir apparetity f-N- B. e2. © 
fo2 at this time the ffate of all-lands, was fe-ſimple, and the lands of the Low 
ſhould deſcend to the daughter, and cherfoze.the Law would not have the digni- 
ty of chivalry to be apparelled with; poverty, and in reſpec-thereof the ſono be 
Knighted was-to be heir apparent, And this agreech with'the letter and means 
ing of this Ac, A faire (on eigne htschivalicr,; who:by common 'intendment is 
heir apparent, i 43; 568 ont | T | 

If che elveſt:ſon-be made a-Knight befoze the age of fifteen, the Lozd can have 
no aid, becauſe the wozds be Afaire leigne tits chivalicr 3 and none was ever due 
tothe Lozd. Ig0; | 

Af the Lo2d hath iſſue baſtard eigne, and multer pniſne,:he-ſhall not have aid 
to make the baſfarda Knight, fo2 he is not. in judgment cf Law-accounted his 
ſon, but he ſhall have it foz the mulier puiſne; 

Jt was holden in ancient time, that the Lozd could not demand aid pur faire Vide cap. 10, 
fits chivalier, unle[s he himſelf were a Knight, ne hilius antccederct patri: But 

Knights in ancient time grew ſo ſcarce, as Cſquires that were of ability to be 
Knights,not only in this caſe,but in many other,ſupplied the place of Knights; 

Sufficiens honor eſt homini, qui dignus honore eſt, 

Þereby it appeareth that by the policy of the Law,the elveft ſon of a Knight 
was not only trained up in his tender years in learning and knowledge of li- 
beral arts to adozn the mind, but when he came to convenient years, did fo2 the 
defence of the Realm learn and exerciſe the deeds of Arms and chivalry, that 
he might be able to ſerve his Country both tn time of peace and War, 


C Ne a leigne file marier. ] Wy this the policy of the Law appeareth, Sce 35 8.6.40. 
that the eldeſt daughter might be timely pzeferred in marriage,fo2 thereby come 
ſtrength and god alliance co the Family, and both cheſe are given by Law FN. B. f.82.c.d. 
without any ſpecial reſervation 3 and the obſervation of the ancients was, That 
marry the eldeſt daughter well, and all che reſt will be pzeferred the vetter ; 
and to that end aid was granted fo? the eldeſt daughter. | 


q Ongor aid. | Tenant peravaile ſhall be contributozy to the aid Paſch. 17 E. r. in 

fo2 the marriage of the Kings daughter. Sx foz this wozd befoze Cap. 31. 1s So 38. 
C De fee de chivalier entier ſolement ſoient done 20 s. ] Vere it: Mag. Chart. c.2, 

is to be obſerved (as it hath been noted ) that relief is the fourth part of- a 

Knights fee being then 201. ts 5 1, andatd pur faire tits chivalier, oz pur file ma- 

rier, 1s the twentieth part of a Knights fee, viz. 20s. limited by this Act, 


C Et de 201. de terre tenus per ſocage. |] This ſum is ſec down bes See more hereof 
cauſe the value of a Bnights fee was then 20 1..( which then was ſufficient to in the Commen- 
maintain the dignity of Knighthod ) and ſo the Statute maketh them equal in nt Bus pe” we 
value; the King was not bound by this Statute, but he might take ſuch relief, 12060, 19> 
aud at ſuch time as was due by the Common Law. 

But the Dtacute of 25 E.3. doth aſſeſs the aids at ſuch a rate as this Statute 25 E.3. cap.10, 
both, and that Ac doth well expound this Statute, that none ſhall pay theſe Ro. Parliam. 
aids but the Tenants of the land holding the ſame immediately -in demeſue 29 E.3- ou. 15. 
without any meſne, | 

Foz meſne Lo2ds ought to pay no aid implied in theſe wozds of our Act, De 5 n. ,, Avowry 
fee de chivalier, & de 201. terre, and if the Tenant pcravaile by Knights ſervice 242. F,N.8. 83. k. 
Coeth with his Lozd, ec. he diſchargeth all the meſne Lo2vs. - Note theſe wozds, 2! t44-34+ 10 H.4+ 
De fee de chivalier, doth exclude grand ſerjeanty, fo he that holdeth by that avoary 267. Ws 
tenure ſhall pay no aid tothe Lo2d eicher to make his ſon a Knight, oz to mars 122 ance 
ry his danghter } foz by this Act it appeareth, that none ſhall pay any aid but, 9 8.5 nu. 15. 
Tenants by Knights ſervice, oz Tenant in Dh and no other tenure, 

| 1 


C Tanque 


= oO.” 


x E,2. Stat, de 
miliribus, 


Fara naturalia. 
ſtir. SeR. 114, 
Lib. 7. fol.13. b. 
Calyins caſe. 1 E.3 
fol.17. 33 H. 6.57. 


F.N.B, 82.1. & 
T3, & 


Hil. 9 E-2. fol. 62, 
63. in libro meo, 
Phil. Leutcynes 
caſc. 


>) E. og Debt I56s 


3 E.3. Debt 157. 


C Tanque le fits ſait del age de t5 ans. ] Note no man ſhall be com- 
pelled $o take Knighthod upon him until he be 21 years old, and have ſuffici- 
ent laud fo, maintenance of that degre, yet at the age of fifteen pears he may 
begin tolearn ſome.things that belong to Chivalry, but it is god foz the Lo2v 
to' make what ſped he can after that age to recover the aid either by the Wric 
De auxilio ad filium ſuum militern faciend, oz by diſtrefs; foz if the ſon die, the 
1L.02d loſeth the aid, foz that by his death the final cauſe ceaſeth, and ſo likewiſe 
if the Father dieth, the aid is loſf, foy that the duty aud remedy is only gi- 
ven to the Father, who in reſpec of nature hath the UWardſhip of his eldeſt ſon, 
and as a natural Father is to pzovide foz his advancementz and ſo as a Father 
by the Law of nature is bound to pzovide a competent mariage fo2 his daugh- 
ter, which are therefoze perſonal to the Father : And ſo note the diverſity be- 
tween relief, which is abſolutely due to the Lozd in reſpec of the ſeigniozp 
meerlp, and theſe aids, which are not abſolutely due ts the Lozd, but fo? the 
perfozmance of a duty of nature, 


C Tanque el (5. /a file ) foit de 7 ans.*] Jn ancient time Gentle- 
men of god houſes, foz knitting themſelves in greater bonds of amity and al- 
liance, maried their childzen very young, which the Law doth ſeem to favour, 
toz that it giveth her Dower, if the be of the age of nine years at the death of 
her busband, whereof J have known ſome to have pzoſpered well, but moze 
that have pzoved unfoztunate. 


C Et moruſt avant que 1lavoit {a file marie. ] Here our Ad giveth 
only remedy to the daughter, and maketh no mention of the ſon in that caſe, 
and yet the ſon ſhall Have the fame remedy again the Erecuto2s, that the 
daughter ſhall have, being in quali jure. | | 

Tenant fo? life, oz Tenant in Dower ſhall not have aid pur file marier, on 
pur faire fits chivalier, but the very Lo2d, to whom by poſſibility they might 
inherit, and whom the Lozd by nature is bound to p2efer 3 but Tenant foz 
life, &c. ſhall have Eſcuage, Ward, Pariage, and Relief, 

If the Father receive the aid, and after the ſon is Knighted, o2 the daughter 
married in the life of the Father, neither ſon noz daughter ſhall have remedy 
foz the aid, fo2 the end of che Law is perfozmed. But by the whole context of 
this Act it appeareth, that fmall poztions p2eferred in mariage the daughters 
of god Families, when vertue and- god blod was moze eſteemed then great 
poztions, ; 


C Les Executors ſon pier ſont tenus al file. J Note, the Father 
himſelf hath time to make his eldeſt ſon a Knight after his age of 15 and to 
marry his daughter after her age of 7 years at any time during his life, and 
therefoze though the Father receive the aids, yet have they no remedy againff 
him, but to depend upon his paternal care, and their remedy is againſt the Exe- 
cutozs, oz Adminiſtratozs of che Father, if they be not pzeferred in his life 
time, as it appeareth by this Act. 


C Et fi les biens le pier ne ſuaffiſent, ſon heir de ceo ſoit tenus a le 


file. ] And here it is to be obſerve, that if the perſonal eſtate of the o2d be 
ſufficient to pay the add, the heir (who is to maintain the ſtate and countenance 
of his Father ) is not to be charged therewith, 

Jn an Acton of debt bzought by the elveſt daughter againff the heir foz an 
Cs. which the Father received of his Tenants fo2 reaſonable aid to marry her, 


and that the was not married in his life time, #c. and in her declaration made 


no mention chat the Gxecutozs had no.afſets, and yet the count was ruled to be 
god, foz that is the ozdinary count in an Action of debt, which the Statute gi- 
veth, and if the Erecutozs have affets, the heir ſhall plead it in bar. Altoch 
| | thoug 


tt. dune. A = 


_ 
BM 
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Although the Statute be, that his heir Hall be bound to the vaughter, it is —© © 
_— that he ſhall be bound, if he hath aſſets in fe-ſimple by defcent from 
is Father, II | 
The daughter ſhall not recover part againff the Erecuto2s, and the reſidue 
againſt che heir, but either all againſt the Erecutozs, 92 all againſt the heir, as 
theſe wo2ds do p2ove, ane | nd te I | 
my '« "1 ſon muſt-have his remedy only again che Executo2s, fo2 he him- x. x. 8. uvi ſup. 
elf is heir. _ DAG 
And theſe aids appear by the Mirror to be very ancient, o2dained by King Mirror ca.i. « 2; 
Alfred, and other ancient Kings, foz he ſaith, Er que Eſcuage, Reliefe & Aides, 
ſe fiſſent per les Tenants a lour Seigniours de lour heritage reliever, les heires les 
Seigniours faire chivaliers, & de lour eigneſſes files marier. Jt is to be obſerved 
how moderate the aids be by fo2ce of this Act, and therefoze it is to be collected 
that the fs of the Yeralds were then (and yet ought to be) moderate alſo. - 


CAP. XXXVIL 


Urview et & accorde enſement, que ſi home ſoit attaint de dif- See Marlb.cap. x4 
ſeifin fait en temps le Roy que ore eſt, oveſque robbery, de af- <>: Artindt. the 

cun maner de chattel on de moveable, 8 foit trove vers luy per re- tn, wy $I4. 
cogniſance de Afſfiſe de Novel diſſeifin, le judgment ſoit tiel, que le Verb. en Acraint, 
plaintife recovera fa ſeifin & les damages, *auxibien de chattel & de 
moveable avantdits, come de foile. Et le difleiſor ſoit rente, le que! 
que 11 ſoit preſent ou non, iflint que ( fil ſoit preſent ) primes foit 
agard a la priſon. Et per meſine le maner ſoit fait de difleifin fait a 
force & armes, tout ne face home robbery. 


This Dtatute is made in affirmance of the Common Law, as appeareth by 
d2iginal Writs of Aſſiſe, wherein the wozds be, Facias tenement? illud reſcifiri 
de catallis quz in ipſo capta fuerunt, & ipſum tenementum cum catallis efſe in pace 
ufque ad primam atfifam 3 which Writ was at the Common Law befoze this | 
nt as it appeareth by Glanvill, and by Bratton who w2ote befoze this _— Cap. 33, 

Ml, " * F 503 0 

And the Judges.of the. Aſſiſe ought to enquire of the ſame, fo2 if gods be mw. 4 6-129 
taken away by the diſſeiſo2, it is a diſſeiſſn with fozce, and therefoze ex officio, 
the Judges ought to enquire thereof, x1 H.4.16,17. 11H, 416,17; 


q En temps le Roy que ore eſt. '] Pet this Act being in affirmance of 
the Common Law doth extend to all times after, which the Judges in 4 E. 2. 4 E-2.damage 10, | 
not obſerving, no2 rememb2ing the wozds of the Writ of Aſſiſe dented to en- 
quire of the taking away of che gods, | | 


C Oveſque robbery. ] Here ( robbery ) is taken in a large ſenſe, fo2 
a Wzongful taking away of gods, as a wong doer and treſpaſſer, 


C De aſcun manner de chattel, ou de moveable, &c.] 3f a man be g E.3-3-$4. 

diſleiſed, and hath gods, which he hath thereupon as Erecutoz 02 Adminiſtra- 

toz, taken away, theſe are not accounted his gods within this Statute, becauſe 

he hath them, in auter droit, to the uſe of the dead. 

_ A man ſeiſed of land tn the right of his wife, oz joyntly with his wife, and «1 n. 4.16. 

Is diſleiſed, and his gods taken away 3 in an Aſſiſe wb by the husband = 7 9.5.30, b, 
2 wike, 


—_— 


: 
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wife, he and his wife ſhall recover ſeiſin of the land, and he alone upon thac 
oziginal bzought by him and his wike ſhall have damages, which is wozthy of 
obſervation, £ | : 
And ſo it is, if two jopnt-tenants be diſſeiſed, and the gods of one cf chem 
taken away,both ſhall recover the land,and the one damages foz his gods : Thete 
be the only caſes that Jremember in the Law, where one Demauvant oz Plaius 
tif without any ſummons oz ſeverance ſhall have judgment alone in one ozigi- 
nal; fo2 regularly the judgment ought to be given accozding to the oziginal 
12 E.4.6. Writ : As if the husband and wife bzing an Action of battery foz the beating 
of himſelf and his wife, the TUrit ſhall abate, becauſe the wife cannot jopn foz 
the battery of her husband, and the husband cannot have judgment alone, be 
cauſe his wife is jopned with him in the oziginal 3 Ec ſic de {fimilibus, 

But the Allile is a ſpecial caſe, foz the Plaincif making his plaint to be dif- 
ſeiſed of his free-hold in ſuch a Town with the appurtenances generally, yet 
ſhall he recover his gods, if the diſſeiſin be found with robbery of his gods, ag 
the Statute ſpeaketh, and the gods are contained in the oziginal, and not inthe 
pleint 3 And the Aſſiſe of Novel diſſeifin was feftinum remedium, and much fa- 
voured in Law foz the relief of the diſleiſee, both foz the regaining of his poſ- 
ſeſſion of the land, and of His ſtock of cattle, and gods thereupon : therefoze 
where our Ac ſaich, that the Plaintif ſhall recover his ſeiſin, and his damages, 
as well foz the gods and moveables afozeſatd, as fo2 the freehold, it is ſc to be 
underſt@d reddendo fingula fingulis, accozding to that which hath been ſaid. Wil- 

Coram Reg. Tr.4 liam Burcheſter, and Margaret his Wife were diſſeiſed of the land which he help 

H.4- Rot2g, Sul. 4 the right of his wife, and diſpoſſeſled of his goods; in an AQ7iſe bzought bp 
the husband and wife, judgment was given foz them both, Damna pro diffei- 
ſina C1. pro bonis C marc*: in a Writ of Crro2 the judgment was reverſey 
fo2 the C marks, becauſe the wife had nothing in them. 


C Et lediſſeifor ſoit rente. ] nv the diſleiſo ſhall be fined, which is 
alſo in affirmance of the Common Law, foz a diſleiſin with taking away of goods 
is a diſleifin with fozce, and therefoze finable, | 


M.25 & 26EI, (| Et per meſmele maner ſoit fait de difleiſin fait a force & armes 
Co,Reg. in br'e | 2 


deErrorinrBart- *Out ne face home robbery. ] Note the Writ of Aſſiſe mentioneth not a 

ler & Baxter in Dilleiſin vi 8 armis, but the wozds thereof be Injuke & fine judicio diſſcifivit, any 

Aﬀl. de freſhforce therefo2e if the Jurozs find a diſſeiſin, and no fozce, the judgment ſhall be Ideo 

i Ipſcwich, in miſcricordia, and not quod capiatur, but as it hath ben ſaid, the Court ex of- 
ficio ought to enquire of che fozce 3 but if thep vo not, it is not erroz, as it hath 
been adjudged, 


CAP. 


Cap.) 8. Weſim. primer. 237 ; 


CAP. XXXVIIL * 


UR ceo que aſcuns gentes dela terre doutent meins faux ſere- 
ment faire, que faire ne duiſſent, per que mults des gents fonit 
diſherites, & perdent lour droit : Purview eſt, que le Roy, de ſon 
office, deſormes donera Attaints ſur les enqueſts en plea de terre, ou 
de franktenement, ou de choſe que. touche franktenement, quant il 
ſemblera que beſoigne ſoit. | 


The miſchief befoze this Statute ( which was the firſt concerning Attaints ) Paſch. 32 E.z. fol, 
was that albeit ( as the common opinion is) an atcaint did lie upon a falſe ver- 55: ! eo nnul yung 
. dict given in a plea of land, yet the King many times would not grant it withe 7” Burgeſs of 
out ſuit made to him, which turned the party grieved, not only to great delay, 5. albans, char 
but to extream trouble, attendance, andcharges; And the reaſon that made the »one of them 
difference between the plea real, and the plea perſonal, was, that jn the pla _ be implea- 
perſonal the party grieved had no other remedy, but the Attaint ; but in the RIS 
plea real he had other remedy in an Action of higher nature, and foz that cauſe c. & avocarur, 
was not granted without difficulty. And ſome Judges held, that in a plea real 
an Attaint did not lie, and therefoze this Ac p2ovideth that the King ſhall 
grant it * ex officio, that is, ex merito juſtitiz. And this Act is holden to be in * De ſon office. 
affirmance of the Comfmon Law, whereof you ſhall read at large, Marlebr.c.14. Merleb. cap. 14, 
And this is the common opinion agreable with our old boks, as there you 
may read, 

That perjury in Jurozs was puniſhed befoze this Act, hath been ſufficiently 
p20ved already : Now the pzeamble of this Act giveth juſt occaſton to examine 
whether perjury alſo in witneſſes were puniſhable by che ancient Laws of 
England : De pejerantibus preterea ſtatutum elt, ut fi quis jusjurandum violarit, Tat* leges Ediy, 
falſumve dixerit teſtimonium, fides ci in poſterum non habetor, verum is in or- A815 48. 3. 
dalium adjudicator. 

Si quis falſum jurafſe conviqus fuerit, ei poſtca non tnodo non creditor, verurf< Inter leges Ethel. 


etiam fſacra ci etiam prohibetor ſepultura, ; all 67, 25, 
Si quis ſacra tenens pejeraſſe convidus fuerit, ei manus preciditor, &c, Inter leges Canuti 
Vide inter leges W. Cong. fol. 125. b. 113. 34+ 


Aud the Mirror ſaith, Que ſolonque les aunclent priviledges, & uſages aſcuns ſe Mirror cap.4. de 
font per perde delponce, come eſt de faux notaries, & de ciflers de burſes de meyns q paines 
12d. & pluis que 6 d. que le Roy R. 1. ſe chaungea a la parte de oriel, aſcuns per 70 8-3: Coron, 
couper des langues, come foloit eftre de faux teſtimonies. : 43+ 
And in the ſame Chapter treateth fiirther of this matter, ſaying, Perjury eſt Bricton fol. 38. 
graund peche, &c. whereof pou may read there moze at large. Britton ſatth that Hleral.s. c.21. 
it was puniſhable, and to be enquired of De ceux queux ſe voilont purjurer pur 4 2. CaP.I. 
lower, | rat. 1.4. fol.289. 
Fleta deſcribeth perjurp thus, Perjurium eſt mendacium cum juramento firma- 
tum 3 and fuxther ſaith, Et tribus modis committitur 3 primo, cum quis fcit, vel 
putat aliquid falſum efle falſum, 8 jurat efſe verum3 ſecundo, cum quis fallicur, & 
credit verum eſſe quod elſt falſum, & temere & indiſcrete jurat 3 tertio, fi quis credit 
falſum eſſe verum, & jurat quod verum eſt. 
Where pou may read further of this matter, And of ſome tit is called, Crimen Bra. fol. 252. 
leſ conſcientie. | 
Thomas Vigars and two others were found guilty, tc. of perjury, Hil. 8 E. r. in 
18E. 3. 53. Dnce, foz\wozn, and' ever fozlozn, Commnni Banc, 
7 H. 6. 25. Perjury puniſhed, Jena Henk Y 
Vide the Statutes of 3 H.7. cap.1. 11 H.7.cap.25. 32 H.8.cap.9. 5 _., 5dr oa, 
pon 
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Mich, s E.1. in 
Banco Rot.63, 
Midd. | 


To Inſt, Sc&, I7 Os 


6. 36+ 


Upon all'that which hath been ſaid touching this point, you may obſerve how 
mild the late Laws have been in'puniſhing of perjury in reſpec of the ancient, 
wherein A have ben the longer, fo2 that ſome have given out, that pergury 
was not puniſhed by the ancient Laws of England, wherein there ſhould have 
been a great defect, and an encouragement to ill depoſed men, if Jurozs ould 
by the Common Law have been puniſhed foz perjury, and witneſſes, which are 
great motives to them of giving their verdic, ſhould be perjured, and noc be 
puniſhed, | 

C Quant il ſemble que beſoigne ſoit. ] &i 5FE. r. which was within 
two years after this Act, an Attaint was bzought upon a falſe verdict given in 
Affiſe befoze Juffices in Cir befoze the making of this Statute : And the RKe- 
co2d ſaith, Quod non eſt intentio Domini Regis, nec extitit tempore confeQjonis 
ſtatuti prediQi, quod breve de Attinctu tranfſiret ſuper hujuſmodi inquilitionibus 
ante ſtatutum captis, prout Johannes de Lovet recordatur, imd poſt ſtatutum con- 
ceſs? Confideratum eſt quod querens nihil capiat per breve, 8c. And this was the 
Law taken then bp colour of theſe wozds; but others hold, that theſe wozvs 
are not to be ſo taken fo2 the reaſon afozeſatd, fo that the party grieved in this 
plea real had remedy in an action of higher nature :; but later Statutes quoted 
b:foze in the margent have cleared this point, 


CAP. XXXIX. 


T pur ceo que le temps eſt mult paſſe puis que les briefes de- 
[3 ſouth noſmes faerent auterfoits limmittes : Purview eſt, que en 


count countant de deſcent en briefe de Droit, nul ne ſoit ci ofe 
de counter de la ſeifin fon anc' de plus longe ſeifin que.de remps le 
Roy R. Uncle le Roy Henry, pier le Roy que ore eſt. Et que le 
briefe de Novel diſſeiſir, & de purparty, que eſt appelle Nyper obiit, 
eyent le terme puts le primer paſſage le Roy Henry, pier le Roy, 

ue ore eſt en Gaſcoine, mes nemy avant. Et les briefes de Mort= 
| =o de Coſinage, de Ayle, de Entre, & briefe de Neifrie, ejant 
le terme del coronement meſme le Roy Henry, & nemy avant. 
Mes que touts les briefes ore a per meſme | corny ou a purchaſer, 


entour cy & | la Raſt] S, John en un an, ſoient pledes de temps que 
avant folent eſtre pleades. 


C De temps le Roy R. ] That is by conſtruction from the firſt day of 
the raign of King Richard the firſt, and ſo hath it b&n reſolved in Parlias 
ment. 


This Ac doth limit within what time the ſeifin ſhall be in a Writ of Right, 


Toft. ubj ſupra. and by conſtruction the time of pzeſcription is taken foz this time. 


C Puis le premier paſſage le Roy Henry , &c. in Gaſcoine. ] 
That was in anno 5 H.3. 


, C Dc! 


PR — 


— 
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C Del Coronement meſme le Roy Henry. ] H, 3, was crowned 28  _ 
O&obris, Anna Nom. 1217. & Regni ſuiprimo; but others ſy he was crown- Vet. Mag. Chart: 
ed 16 Junij, Anno Regni ſui primo. | POINTE ___ 

This Bing was crowned again in anno 5. of his raign, but this Act inten- 
deth his firſt Cozonation. | | 

Theſe limitations are altered by the Statute of 32 H.8. as pou may read 
befoze in the expoſition upon the Statute of Merton cap. 8. S& the firlt part of 
the Inſtitutes, Sec. 170, 


— —_— = —Y —_ a i. * ”T 4 of 


CAP. XL. 


JUR ceo que mults des gents ſont delayes de lour droit, per 
fauxment voucher a garranty : Purview eſt, que en briefes de 
poll. tout adeprimes come en bryiefe de-Mortdanc', Coſinage, del 
Ayle, Nyper obiit, de Intruſion , & auters briefes ſemblables, per 
les queux terres ou tenements ſont: demands, queux devoient dil- 
cender, reverter, remainder, ou efchier per Mortdanc', ou dauter, 
ue fi Ie tenant vouche a garrant', & le demandant luy counter- 
pled?, &. vaile averrer per aſliſe, ou per pays, ou en auter maner, 
ficome le court le Roy agarde , que le tenant ou fon aunc' que 
heire 1] eft, fyit le primer: que entra apres la mort- celuy de que 
feifin i} demand, ſoit le averrement del demandant reſceve, fi le te- 
nant le voile attender, & fi -non, ſoit bote oufter le auter reſpons 
ſil neit fon garrantor en prefent, que Juy voile garranter de fon 
gree, & maintainant enter reſpons, falve al demandant fes excepti- 
ons enconter luy, fil voile voucher ouſter, come 1] avoit avant, en- 
conter le primer tenant. De recheffe en touts maners des briefes 
Dentre, queux font mention des degrees: Purview (eſt ) que nul 
deforwes vouche hors de la line. Et. en auters briefes Dentrie, 
ou nul mention eſt fait de degrees, les queux bricfes ne ſont ſuſte- 
' nus, forſque la ou les 'avantdits briefe- de. degrees ne poient gifer 
ne lieu tenexs, Et en briefe de-Droit purview eft, que f1 le tenant 
vouche a garranty, & le demandant le volle counterpleder, & ſoit 
priſt de averrer per pays , que celny que eſt vouche a garranty , 
( ne nul ) de ſes .anceſters ne unques avoient ſeiſi de la terre, ou 
del tenant demande, ne fee, ne ſervice per la maine le tenant , ou 
(afcun ) de fes aunceſters, puis le temps celuy de que ſeilin le de- 
mandant counte' jefques al temps que le briefe fuit purchaſe & plee 
move, per que 1 poit Ile tenant ou ſes aunceſtors aver feoffe : 
Adonques fait laverrement del demandant. reſceive, 1 le tenant le 
vail' attender, & finon, ſoit le tenant bote ouſter a auter reſpons, 
fil neit fon garrantor en preſent, que luy voile garranter de ſon 
oree, & maintenant enter en reſpons, ſalve al demandant ſes ex- 
ceptions enconter luy, ſicome 1] avoit avant encounter le primer 
tenant. Et lavandit exception eit lieu en briefe de Mortdaunceſtre, 
\& 
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& en les auters briefes devant noſmes, auxibien come en briefes 
queux touchent'droit. Et ft le tenant per cas eit charter de gar- 
ranty de auters home ge ceo choſe que' ſoit oblige eri nul des avant. 
dits caſes ale garranty de fon eigne degree, falve lay foit fon re- 
coverer per briefe de Garranty de charter de le Chauncellor le 
> quant 11 le voudra purchaſer, mes que. le plee ne ſoit pur ceo 
elay. | 118 | J 


13 E. x. counter- The miſchief befoze this Statute was, that every Tenant in a real Action 
plea de voucher. was permitted to vouch any of the people, though he oz any of his-Anceftozs 
118. 16E-2: ibid. yay never any thing in the laud whereof he might enfeoffe the Tenant oz any 
0.0 $43.0 of his Anceſto2s.3 and again that Uouch# might vouch another in like man- 
ner , and upon every ſummons ad Warrantizandum, there muff be nine re- 
tourns, #c, fo as the delay was in manner infinite, and all upon falſe Uouch- 
ers 3 which matter being ſhewed in this Parliament, Fui adviſe al Roy que celt 
22 H.6,40, per ley fuit malveis, foz it is a Maxim in Law, that Lex dilationes ſemper exhor- 
Markham. ret: whereupon this Act of Parliament foz remedy was made, ' - 
ren rp 6 C Vouchee a garranty.-] Foz this wozd ( vouche ) le Lit, 
ro-& alibjfeps, — VideGlanv, of this matter, 
Brad. l.s. fol. 380 Vide Bracon, @ whole tracate; of vouching to Warranty. 
Eritton c. 75. Vide Britton, - a Chapter of.the fame, 
Fleta lib, Fleta ſatth, Sunt autem nonpulli lites-protrahere nitentes, minores falſo -vocant 
ad Warrantes, & de quibus proviſum eſt ( ſuming up the pzincipal part of chis 
Statute in few wo2ds ) quod f petens replicatido offerat verificare quod vocatus 
nec aliquis anteceflorum vocati nunqyam ſeifinaca habuit de re petita, teodum nec 
ſervitium per manus tenentis vel alicujus anteceſſoris cjus a 'tempore ejus /ex:cujus 
ſcifina petit uſque ad tempus-impetrationis/brevis & placiti moti, per quod: potait 
verificare tenentern vel <jus anteceſſores inde. teoffatos fuiſſe, admittatur verificatio 
Illa fi tenens yoluit hoc expeRare, alioquin ulterius reſpondere compellatur,. falvis 
petenti talibus replicationibus, quales verſus principalem tenentem obtineret : Et 
fi tenens chartam habuerit alicujus extranee perſonz qui ſe ad Warrantiam obli- 
gaverit , vel per anteceſſorem obligatus fuerit qui gratis warrantizare voluerit, 
tune competit tenenti reniedium ' per breve de warrantia Chartz, ſed- propterea 
ſ non capiat placitum jam motum dilationem. x 
Mirror. Jn ancient time it ſemed ftrange when the oziginal Precipe was bzoughe 
againſt the Tenant of the land, that the Court upon that oziginal ſhould hold 
plea between the Tenant and the Uouche, but it is moze ſtrange to make a 
queſtion of that, which hath received an ancient, continual, and conſtant al- 
lowance, and the Uouche cometh in in loco tenentis , and in judgment of 
Law is a Tenant to the Demandant, and our Ac doth allow of true 
hr nngpars but -pzovideth againft falſe Uouchers , as our Act ſpeaketh , foz 
delay only, 


$E.3.57.b.32E.3. C En briefes de poſſeſſion. 3 to called, becauſe either the anceſter, 
ney de vow- of whole ſeiſin.. he demands, was'in poſſeſſion the day he died, 02 the deman- 
w "at Je 3+ pant himſelf was in poſſeſſion, as Mortdaunc', Colinage, Aiel, Nuper obiit, In- 
Li.6.f.34;35, &c,j {xulion and other like. Writs, as. Beaile, 8c. ' | K | 
Markah & The diverſity between the Actions Aunceſtrel droiturel, any the Actions Aun- 

ceſtrel 'poſſeſſorie , you ſhall read at Jarge in my -Repozts in Markals Caſe, 

and is neceſſary to be obſe2ved foz the underſtanding of this Act, which maketh 


the ſame diſtinction of Actions. 


C Per 


LO 


* 
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C Per les queux terres ou tenements font demaundes. ]. Jn a Writ 8E.4.57,61, 
of Right of - Ward of Body and Land, the Defendant vouched, and 2: E.3.11. 
the Plaintiff counterpleaded the Woucher by this firſt bzanch of this fig 22 E3-5- 
that the Defenvant was the firſt that abated after the death of his Tenant, Guns Fi Tiny 
and the ſame continued till the Voucher, and adjudged a god couttterplea ; ; ws 
fo2 albeic it is named a Wric of Right, and ſo in letter is out of 
this bzanch, pet is tit in nature of a Writ of poſſefſion, and the wozds 
are per mort daunceſter ou dauter , and though no Lands oz Tenements 
be demanded, which regularly is intended of an eſtate of. frehold, yet 
this cale being within .the ſame miſchieke is taken within the re- 
medy, 75 
Jn Dower the Tenant vouch Coſine 8 heire T. A. the Demandant ſaidthat 2 E-3-31. 22 E.3.3 
her husband died leiſed, andthe Uouch& was the firſt that abated 3 and a god j,,0"3.15%12 
conuntcerplez within theſe wozds, Autres briefes ſembles, but that plea is not in 
caſe of the heir, 
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C Diſcender.] A Formedon in_the Deſcender is. out of this bzanch, 4 E.3.86. 
ko? it ts a TUrit of Right in his nature, and riot a Writ of Poſſeſſion, and he 39 E: 3.36.b, 
demandeth not the land of'the ſeiſin of his anceſtoz, as the Statute ſpeaketh, - 
but of the gift, | 


| Reverter. 7 A Formedon in the Reverter is not within this bzanch, 32 E.z.infra. +. 
foz that it is a Writ of Right in his nature, 


| T Remainder. ] A Formedon in the Kemainder is not within this 4 E-3- Count de 
2anch, fo2 it is no Writ of Poſſeſſion, but a Writ of Right in Jis nature,and . $.. 32 E.3.fol. 
the Demandant doth not demand the land of the ſeiſin of his anceſto2, as the 754,75. in libro 


Statute ſpeaketh, but by the Remainder, meo. Lopinion 
del Court al con- 


> | oy , , - | [0 . id E.2 
C Eſchier. ] Thisis in the Engliſh tranſlation turned to Cſcheat,which ric. touncertea 


ought not $0 be, but Eſchier ſignifieth to fall, and a Writ of Clicheat is not de voucher 82. 
wichin this bzanch, foz that it foundeth in the Right, and Reverter, Remainder, 4 E. 3.33. 32E.3. 
o2 Eſchier is to be intended after the death of his anceſtoz, o2 Tenant fo2 life, £2vnt de vou.82. 
Tenant in Dower, oz by the Curteſie. 

An Alliſe of Novel difleifin, and an Afſiſe of Darrein preſentment are within 3 E.3.vouch.15. 
this bzanch, if the Tenant vouch any named in the Writ, aud the Demandant Fu H.6. tit. count 
may counterplead the Uoucher, as well when the Tenant is pzelent in Court, - > oy 5o 
as when he is abſent. OO 


C Quele tenant ou ſon aunceſter que heire 11 eſt fuit le primier 7ye gr& counter. 
que entra apres la mort celuy de que ſeifin 1] demaund, ſoit laver- plea given by this 


ment del demaundant reſceive. ] A, dicth ſeifed in fie, B. abateth, and 7 

maketh a leaſe foz life, and granteth the reverſion to C. in fe, and dieth, C. EEE. Tow” 

cranceth the reverſton to D. the heir of B. Tenant fo life is (mpleaded tn a cher 9s, 

Writ of Cofinage, and makes default after defavlt, D. ts received and vou- 

' cheth to warranty G. the Demandant counterpleads the Uoucher, fo2 chat B, 

was the firſt that abated after the death ofhis anceſts2,of whoſe ſeifin he makes 

his demand 2 and two objections were made, chat this councerplea-was noc 

within this Dtatute, 1. That D. claimey the reverſion by purchaſe, and ſo 

B. was not his anceſto2 within this Dtacute, foz he clatmed not the land as 

heir. 2. That this Statute ſpeaketh of the Tenant, which muft be under- 

ſtod of the Tenant foz life, who is the Tenant to the Pracipe in d&ed, and 

not of the Tenant by receit, who is Tenant in Law : As co the firlt ic was 

anſwered and reſolved, That in as much as the abatement ts confeſled, 

albeit that divers ſfates be made, yet foz that D. s heir to the abatoz, 
't | and 


— 
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and B. his anceſto2 within the letter of the Statute, and Injuria per circuitum 
non tollitur, and ſo within the meaning, ut if the ſtate of the abatoz 
had been avoided by a title paramount, and the heir of the abatoz had ben 
enfeoffed, there the heir hid not claimed under the abatement, and therefoze 
although he were within the letter of this Act, yet had he been out of the 
meaning. | 


qo Aſl.22, C Aunceſtre. ] And where it is ſaid here anceſto2, p2edeceſſo is 

| taken by equity 3 foz Acts of Parliament made foz ſuppzeſſion of falſhod 
pzactiſed foz delay, as theſe falſe vouchers be, ſhall have a beriigne inter- 
p2etation, | 


C Tenant. ] To the ſecond, albeit Tenant by receit be but Te- 
nant in Law, yet is he in lien of the Tenant, and ſo within this bzanch, 
foz otherwiſe. the abatoy may make a leaſe foy life, and by his default 
: | after - default be received, and \o by covin 'betwen them make this bzanch ' 
= onoqptg Bag of none effect, which ſhould be againſt reaſon, & in fraudem legis 3 And 
as PIE: RO in Law by Warranty is within this Ac, albeit he be not p2eſenc 

in Court, 


C Primier que entra. '] A. andB. do abate to the uſe of B. the whole 
ſtate is tn B. if B. infeoffe A. this coadjuto2 is within this Act, and yet he gcained 
no freehold, but this Dtatute ſaith, Le primer que enter, and though he entred 
not at the firlt ſolely, yet is he within this Dtatute, 

2Eut if the abatoy maketh a feoffement in fe, and taketh back an eſfate to 
him and a ſtranger, and they both be impleaded in a Writ of Aiel, and vouch 
their feoffoy foz the benefit of the ſtranger (who is out of the Statute) the 
Uoucher cannot be counterpleaded within this bzanch. 

2Eut if the ſfranger releaſe to the abatoz, and he be impleaded, and vouch, 
this voucher may be counterpleaded by fozce of this bzanch. 


45 E.3-16.8H.7.9, © Et ſi non, ſoit bote ouſter al auter reſpons. ] &o as this clauſe 
Kiveth no benefit to the Tenant, unleſs he giveth over his Woucher, . and 
then he ſhall be received to gnſwer, but if he ſtand to his Uoucher, and de- 
mur in Law upon the counterplea, and it be adjourned to another Terme, 
it is perempto2y to the Tenant in reſpec of the delay, in ſuch ſo2t, as if iſſue 

% had been taken, and a trial had : 3By theſe wozds | Soit bote a auter reſpons |] 
he may as well vouch as plead in chief. Note the wozds be, Soit bote a auter 

40 E.3.14. Br.tir, Teſpons, O- ne dit enchiefe, (0 as anp an[wer ſufficeth, and therefoze the vouches 

Coun. de youch.5 , may plead utlawzy in the Plaintiff in an Action of Debt, after the laſt con- - 

21 E.4454e tinuance. 

22 8.6.40. 11 8, 45ut if the counterplea be adjudged fo2 the demandant in the ſame term, he 

4-22. 42 E,3.16. may plead in bar, but he cannot vouch, 

10 H.Je22. | A demurrer in Law upon a Uoucher adjourned to another term is perempto- 
ry ; fo2 the demurrer is in lieu of an anſwer, otherwiſe in caſe of counterplea 
the ſame term, as hath been ſaid. | | 

Hil. 9 E.2. fo.63. 

in lib. meo en Co- 


ſinage. © C Sil neit ſon garantor en preſent, que luy voille garrant' de fon 


Temps E.1. , | 
En Wo &c. | Jna Writ of Right of Ward, the Defendant vouch, and foz 


116. Sce the ſia. that the Uouche was pzeſent in Court, andentred into Warranty, the Þlain- 
tute de Vacar, ad tiff could not counterplead. | | 
Warr. 20 EI, ( 


q Des 
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C Des rechiefe in touts manners des, briefes des entries queux The fecond Coun- 


font mention des degrees : purvieu eſt que nul diformes vouchera *<rplea given by 
| qui ; , F _-— this A&. 16 8.7.5. 
hors del lien. ] A Difſeiſo2 makes a leaſe fo2 life, the Kemainder in fe, 5 £.3.16, fimile. 


the Dilleiſ& bzings a Writ of Entry ſur diſſeiſin in the Per againſt the Leſſee, 
who. makes default after default 3 he in the Remainder tis received, he ſhall 
vouch out of the lien, becauſe he is not within the degrees menttoned in the 
Urit, 

And there is noſuch miſchief in this caſe, as ſhould follow, if the Law were 
fo taken in the firlt bzanch, as befo2e tt appeareth. yt 

But of the Uouche, in caſe of the Per & Cui, Fleta faith, Fiat vocatio de 
perſona in perſonam, & de warranto in warrantum, de perſonis in brevi. nominatis 
uſque ad ipſum difſeilitorem 3 and the reaſon may be, becauſe it appeareth, that 
the Uouchee is within the decrees mentioned in the Writ : and the wozds of 
the Dtatute are general, Nul vouchera hors de lien 3 in which wozds, the 
_ Uouchee is included, Laſtly, it had bento little purpoſe, co reſtrain the Te- 
nant in the Per, and to let the Uouchee in the Cui at large 3 ſo as this bzanch 
hath (as you ſ&) his ſpecial reaſon, - | 

Jf a Writ of Cntry in the Per be bzought againtf the husband and wiſe, any 
upon the default of the husband the wife is received, ſhe ſhall not vouch out of 
the lien, becauſe the is party to the Writ, | 

20 it is, if a Writ of Entry in the Per be bzought againf the Tenant foz 
life, and he p2ap in aide of him in the reverſion, and he joyn in aide, he mult . 
fopn in plea with the Tenant, and therefoze ſhall not vouch out of che 
DENrees, | 


Fleta li.s. ca.37s 


C Hors del lien. ] Lien is p2operly the binding of the Uotiche by 
foxce of the Warranty 3 foz the Uonch@ ſaith, Que aves a vous a lier a 
garranty 3 and then the Tenant ſheweth the Lien, that is, the D&d o2 
Fine, #c. that bindeth him to Warranty : here it is taken fo2 the De- 
gres, of which pou have heard befoze, in the Erpoſition of the laſt Chapter 
of Marlebridge. | 
Zn a Writ of Entry in the Per and Cui againſt B. of the feoffment of A. :2 g.3. Count, de 
A. dyeth, B. fthall vouch the Hetr of A. foz the heir is wfthin the intention and Vouch.g2, 
meaning of this Law, left he ſhould loſe his warranty ( ſo much favoured in 27 5.1. 
Law) by the ac of God, viz. the death of A. 


C Et in autres briefes Dentre on nul mention eſt fait de 


degrees. ] That is, Writs of Entry in the Poſt ; whereof, and of this 
whole clauſe, ſomewhat hath ben ſpoken in Expoſition of the ſaid Dtatute 
of Marlebridge. 


© Et 1n briefe de droit. ] This is not only underſtod of a Writ of 

Right right, but of all Writs of Right in his nature, oz which touch the right, 
as this Law hereafter ſpeaketh, as the UUrit of Tſcheat, Writs of Fozmevon 
tn Reverter, Remainder, Diſcender, fc. 


C Que celuy que eſt vouche. ] Jf the Tenant vouch A. as Af- The third coun- 
ſignee to B. the Demandant map counterplead the ſeiſln of B. within the eels” en by 
meaning of this bzanch, foz that overthzows the voucher, which is che end ,, |... count. 
of chis Law, | | de Voucher 42. 

a Jf an Jufant be vouched as heir to A. it is not ſufficient to counterplead i 21 E.3.9. 31 E.3 
the ſeiſin of A. the anceſto?, fo2 that the Jnfant cannot make a feoftment 3 buc Count.de Vouch, 
he muſt counterplead the ſeiſin of the Infant and his anceſto2s, and the infan- : Dicer 13 £4, 

P3-1*0 


cy ſhall come upon the Lien, 
It 2 C Ne 


A 


Ld 
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broE-g.30.18E.3z QC Nenul de ces auncelſtres. '] 6 Here is implyed (whole hcir he is) 
3-26, 38 E.3-22. hut, pet this doth extend as well to the ſpecial heir of the poſſeſſion, ( as the 
40F-3-14 23 heir in Bozough Cngliſh, and in Gavelkind) as to the general heir at the 
161.5586, Common Law, 

34 22 E410. « Where a Biſhop 02 an Abbot be vouched, the Counterplea muſt not be of 


oo x paog the Fiſhop o2 Abbot and his anceſtozs, accowding tothe letter of the Law 2: but 


19 £.2. Count. of him and his pzedeceſlozs,accozding to that capacity whereby the land is de- 
de Vouch.114, Manded: and ſo it is of other bodies Politique and Cozpozate, 
6 E.2. Vieu 162. @ If aWaron and Feme de vouched, the ſeiſin of the Feme and her anceſtozs 


IR 0. by L * may be coitnterpleaded, unleſs ſpectal matter be ſhewed to the contrary : and ſo 
22 +ZO. 4 . & 


0 ares, if two others be vouched, it is a god Counterplea to counterplead the ſei- 
$4-47..39 E.3, finof one of them, fo2 ouſting of Delay by eſſoine, pzotection, death, and his 
30,32. 168.7.13. heir within age, fc, | 
20 H. 7. ibid, 


e Temps E.z.ti. QC Ne unques avoient ſeiſin' de la terre ou tenement, &c. per 
Count.de Vouch. 


126. $0 E. 3. ibid. QUE 1] poet aver, &c. feoffe. | Pet if he hath but an eftate foz 
124. 16 E.3, Pears, itis ſufficient 3 foz by the livery he gaineth ſeiſin, and both the feoff- 
pon Ge 4p _—_ - = and de facto are within this'Dtatute, but otherwiſe it is of an 
440 * if ca ut, : : 

inue 35. 42E-3: If the Uouchehathbut an eſtate foz life, ſo as his feoffment ould be a ſur- 
27. 13 E.3.Count, render, yet hath he ſuch an eſtate as ts within this Scatute, 

de Vouch.36. Pusband ceſti que uſe in the right of his wife, o2 ſeiſed in the right of his 
Au, Sooke wife, hath a ſeiſin dont il poet feoffment faire, a feoffment foy maintenance, 
106.102 '5 though the Dtatute of i R.2. make it vbid, yet ſeing it is not void until en- 
#44 E.3. Count.de Ur, it is a ſufficient ſeiſin to make a feoffmenc, 


Vouch. 45 E.3. f Dne Jopntenant cannot enfeoff another, yet hath he ſuch a ſeiſin as is 
qr #0 Rn, within this Act 3 fo2 | Feoffement faire |] is ſpoken but foz example 3 but a 


$0 E.3. rir.Count, Fine, releaſe, od any other conveyance which giveth an eſtate, is within this 
de Vouch. 124, Law, 


If a Uouche oz any of his anceſto2s had any ſeiſin, though it were avoided 
02 determined, tt is lufkicient. 


: zE 3-36. 5 Eg C Endemaunde. ] «If a Rent be demanded, and the Tenant vouch 
26 R.6. Count. de Þy reaſon of a feoffment of the land diſcharged of the Rent with warranty, the 


Vouch. 5, Demandant may counterplead the ſeifin of the Uouche, @c. of the land, al- 


12R-2.1bid.34- heit the Rent is only in demand. 
35 8.6.30. 


E.4.26- : ; 
» Flerati.6. ca.2z, Q Ne fee, ne ſervice per la mainele tenant, on aſcun de ſes aun- 


13 E.1. Count, celters, &c. mn 
dz Vouch.118. »&ec, | » Foz in reſpect of ſome tenure and ſervice, the Tenant may 


Sos Youch, vouch to warranty 3 as Frankalmoigne, homage aunceftrel, reverſion, xc, 

Mid2n. 3-parr OC Puis le temps celuy de que ſeifin le demand' counte, ] # Here 
Inflic.ſe&.143- {| ſciſin | is taken foz the title of the Demandant in his Writ, foz it is a Paxim 
o_ DR in counterpleas, that the Demandant is not to counterplead any ſeiſin, but after 
6E.3.21. 38 E.3. Te title of his Writ 3 and where the ſeiſin is in the ticle, chere the counterplea 
28. 39E.3-36, Mult he after that ſeiſin : as fo example, in a Writ of Right, after the ſeiſin 
41 E.3415. of him of whoſe ſeifin he demand, | 


" _—_ a ' Here is implyed, (and befoze the Writ purchaſed) foz if it be pendente bre- 
22 8.6.42. 21 E.4. Vl, it ought not to be allowed, 


20: 21 E.3.20, 


21 E-4.26. C Jeſque le temps que le briefe fuit purchaſe & plea move. ] 
12 H.7.2. 


{2£-.0. 28 E, 592 0 Warranty, created after the purchaſe of the Writ, ſhall delay the 
3-90. 24 £.3.z: Plaintiff, unleſs upon that conveyance the Urit be made god; as if aPrecipe 
32 R.2, Count. be b2ought againſt A. of land whereof B. is ſeiſed, and B. infeoffe A. hanging 


de Vouch.33- the Writ, he ſhall vouch by fozce of chis Warranty, otherwiſe nor, 
13 E:4-27.2 fim1lcs 


C Soit 
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C Soit le tenant bote ouſt? al ant” reſpons. ] ©f this ſufficient hath 
been ſaid befo2e. 


C Lavantdit exception eit lieu en briefe de mordaunc', 8 en les r2 m.7.2.b. per 
autres briefs devant noſmes auxi bien come in briefs queux touchant 4s onal 


p | ; ; ian. 
droit. ] By this clauſe, the Demandants in Writs of poſſeſſion, as the 
Mortdaunceſter, Coſinage, Aiel, Nuper obiit, Intruſion, and the like, have a 
greater pziviledge and advantage then Demandancs in Actions which touch the 
Right 3 foz this Act gives the Demandants in Writs of poſſeſſion, not onlp 

the firſf counterplea, that is, that the Tenant oz his anceſto2 was the firſt that 
entred, #c. but alſo the laſt counterplea, which is given in Writs couching 

= Right, viz. that neither the Uouch& noz any of his anceſtozs had ever any 

eifin, #c. | 


- C Et 6 le tenant per caſe eit charter de garrantie de auter home, Inſtir. r. part. 
que ſoit oblige in nul des avantdits caſes, &c. ] 3f any man be ouſted £2743 ,.. 
of his Uoucher by this Statute, yet if he hath a Charter of Warranty, he marter. 
may have his Writ of Warrantia chartz3 as if aman that never had any thing 
in the laud, noz any of his anceſto2s befoze him, releaſeth to the Tenant of 
the land with Warranty, if the Tenant vouch him, and the Demandant coun- 
cerplead the Uoucher, by the laſt bzanch of this Ad, viz. thac the Uouch&, noz 
any of his anceſto2s had ever any ſeiſin, gc. and the Uouchee fs not there 
p2elent, to enter into Warranty 3 in that caſe the Tenant ſhall be ouſted of 
his Uoucher, but may have his Writ of Warr' chartz. So if a man after 
the death of my anceſto2 abate, and make a feoffment in fe, and after purchaſe 
the land again with Warranty, and after is tmpleaded in an Aſſiſe of Mortdan- 
ceſter, he ſhall be ouſted of his Uoucher by the fivſt bzanch of this Ac, becauſe 
he was the firſt that entred, &c. but he map have his Warrantia chartz, So if a 
dilleifo2 make a feoffmeut in f& to A. who infeoffeth B. and after repurchaſeth 
the land of B. with Warranty, againſt whom the Diſleiſe bzings a Writ of 
Entry in the Per, as he may do, he cannot vouch B. by the ſecond b2anch of this 
Statute, but the Dilleiſoz only, and is d2iven to his Writ of Warrantia chartz 
againſt B. 

It is tobe known, that there are counterpleas to the Uoucher, and that this 
Statute giveth to the Demandant againſt the Tenant in thze caſes, as hath 
been ſaid, | 

And there isa counterplea to the Warranty, oz to the Lien. (which is all one) 
and that is between the Tenant and Uouchee, whereof chere is no occaſion given 
to treat at this time 3 foz this Act veals not in any ſozt with it, 

There were at the Common Law divers counterpleas of the Uoucher, to 
Pevent oz to ouſt the Demandants delay, whereof ic is not impertinent to 
fay ſomewhat. 

It was a god counterplea at the Common Law to ſay, that there was Nul - £.4.29. 7 AMſ.4« 
ticl, as the Uouchee 3 and that the Statute of 14 E.3. cap.18. was in affirmance 28 E.3-96. 
of the Common Law, a 

* 50 it is, if one be vouched as heir within age, and that the Parol may ? 4 = "DPS 
demur, to ſay, that he is a baſtard 3 ſo it is, to ſay that the Uouchee is villein youch.s7. 
to the Demandant. 

Ic was a gd cotinterplea at the Common Law, to ſay that the Uouchee 4® -MOvs F 
was dead, but upon this diſkinction, that the Demandant ſhew the ſame befo2e 4; 7 K-» ; 
any P2oceſs awarded 3 fo2 after Pzoceſs awarded, it muſt come in by ghe ree 25, $£.3:35. 
tourn of the Sheriff ; and that the Dcatuce of 14 E.z. cap.18. was made but 
in affirmance of the Common Law, foz it was adjudged in 5 Edw. 3. a god 
connterplea, | | 


Any 
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39 Ec3.32- Audſo it is, if two be vouched, it is a god counterplea, to ſay, that one of 
, them is dead foz pzeventing of delay, | 
13 E-3.55. h = vower it is a god counterplea to ſay, that the Tenant entred by her 


3E.338. 6 E-3 Jt isa god counterplea of the Uoucher toſay, that the Tenant hath fozmerly 
<+ #4 4 uot p2ayed in aid of him, in reſpect of the delay, 
38.4 1184.21. In all caſes, where one doth vouch out of common courſe, there the Tenant 
22 R.6.19. ought to ſhew cauke, \ 
And whenſoever the Tenant cannot be admitted to his Uoucher without 
x hp. of cauſe, there by the Common Law the Demandant may counterplead 
the cauſe, PEA 
21E-3-37. 28 E "Whenone voucheth himſelf fo2 ſaving of his effate tail 3 oz when he voucheth 
3-53- 49,E-3-14+ himſelf as heir, and his bzother as Tenant in Bozough Engliſh,becauſe it is out 


edge ww of common courſe, the Tenant muſt ſhew cauſe,and the Demandant ſhall have a 


. counterplea to the cauſe, 
29 E.3.29. 32 E:3, he . 
Vouch.g6. 10H In a Precipe, the Tenant vouched two b2ethzen as one heir, and that the 
5-21,22- 16 8.7. youngeſt was within age 3 and becaule it was out of common” courſe, he was 


> ; ruledto ſhew cauſe and ſhewed, that the father was ſeiſed of lands in Gavel- 

ak bet kind, and that the ſame deſcended to them, and the Demandant counterpleaded 
the cauſe. | | 

4 E.3.13- 11H.4. 0 it is, if a Pracipe be bzonght by four, and two be ſummoned and ſevered, 

16. 21:48, the Tenant cannot vouch them that be ſummoned and ſevered, without ſewing 


cauſe fo2 the reaſon afozeſaid 3 and the cauſe being ſhewed, the Demandant 
ſhall connterplead the ſame. 


42 B.3.16.3E.2.8 It 4 Precipe againſt two they cannot vouch ſeveraſſy without ſhewing of 
12 8.9.2,3. cauſe, becauſe it is out of common courſe, that Jointenants ſhould vouch ſeve- 
3E3.38. 8 E.g. rally without ſhewing of cauſe 3 which cauſe the Demandant ſhall counter- 
61.17 E.3.61,62. plead by the Common Law 2 and ſo in ll other caſes, whereof there are plen- 
pale -4, fiful authozities in our Eoks, | 
34E218, De moeof this matter in the firſt part of the Inffitutes, Cap. Garrantie. 
I4 H.6.10, : 


C AP. XLI 


E ſerements des Champions, eſt iffint purview : Pur ceo 

que rarement avient que le champion le demandant ne 

| ſoit perjure en ceo quil jure, que 1] ou ſon pier veiſt la ſfeifin 
ſon Seigniour , ou de ſon aunceſtour, & que ſon pier lay com- 
mande a faire la darreign', que deformes ne ſoit le Champion le de- 


mandant conſtrent a ceo jurer, mes ſoit le ferement garde en touts ſes 
auters points. | 


Glany.lf At the Common Law none cotld be a Champion foz. the Demanvant, -but 
v1anv.11-2:02:3  fuch aone, as either himſelf ſaw, oz heard his father ſay, that he ſaw the ſei- 
ſin of the Demandant oz his anceſto2, and that his father commanded him to 
teſtifie the right,and that this was true,he tok a cozpozal Dath ; Eut oftentimes 
the Demandants ſeiſin was ſo ancient, as ſeldom anp man could take chat oath, 


and 
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and yet in theſe caſes, champions in thoſe times twk the Dath, thoiigh they 
knew it not, either cx viſu, 02 ex auditu, &c. and therefoze as this Act ſaith, 
-were perjured, | 


E Des ſerements des champions. ] Champion,Campio dicitur acampo, 
becauſe the combat was ſtrucken in the field, and therefoze is called Camptight, 
and he muſt be liber homo, a free man, 

This crial by Champion in a Writ of Right hath been anciently allowed Bra&.1.5.f0.344; 
by the Common Law, and the Tenant in a Writ of Right hath election et- 9 H:3- Flera 1.6, 
ther to put himſelf upon the grand Aſſiſe, o2 upon the trial by combat by his ©P-5 12 fine. 
Champion with the Champion of the Demandant, which was inffituted upon 
this reaſon, that in reſpec the Tenant had loft his evidences, o2 that the 
ſame were burnt oz imbezeled, o2 that his witneſſes were dead, the Law perz 
mitted him to try it by combat between his Champton, and the Champton of 
the Demandant, hoping that God would give victo2y to him that right hav,and 
of whoſe party the victozy fell out, foy him was judgment finally given, foz 
m_— boom enſued hereupon, (foz their weapons were but Batounes) victozp 

y ſuffice, | : IG 

Now concerning the oath of the Champions, and the ſolemn manner and Þ'4<1-3-f0.r41.b. 
o2der of p2ocdinx therein, and between what parties trial by battel ſhould be by" Py wg 
joynedz you may read in the Statute of W. 2. cap. 41. and at large in our 2». 5 Ts x 
boks ; and the oath of the Champion, as well of the Tenant as of the De- 2 8.6.6. 9 £.4.35+ 


Mandant continued ſince this Dtatute, followeth in theſe wozds : | ; 4 -73aj 


X | | 6 ; | 14 E.4.7. 13 Eliz. 
Hear'this you Judges, that I have this day neither eat, drunk, nor have upon Der 404 See the 
me either bone, ttone, ne graſs, or any inchantment, forcery or witchcraft, firſt part of the 
where through the power of the word of God might be * inleaſed or dimi- 19. $ 489. & 514 
rilhed, and the Devil 7 (ed. and th wpoeal 3 fo hat Of the French 

, and the Devils power increaſcg, and that my appeal is true, ſo help me ,rq_ entaſle. 


God and his Saints, and by this Book; i. intangled, or 


enſoarled. 


The Law doth allow a trial bp battel in another caſe, and that is tn caſe of Brac1.3.0.138.b. 
life in an appeal of felony, the Defendant may choſe either to put himſelf 0m] cer 3 
upon the Country, 02 to try it by body to body, that is by combat between him prag.1.3. fo. 147, 
and the Plaintiff, but there the parties themſelves ſhall fight. 142. Brir.q1 fo. 

And it appeareth by our ancient Authozs, Quod fi appellatus ſe defenderit Fir ub1 _ ks 
contra appellantem tota die uſque horam qua ttellz incipiunt apparere, tunc rece- wrt 00 a 
dat appellatus quictus de appelio. | 

And in caſe of the Writ of Right, the Champions are not bound to fight 
but until the Stars appear, and if the Champion of the Tenant can defend 
himſelf unci! the Stars appear, the Tenant ſhall p2evail, fo2 chey ſhall 
combat buc once, and it is ſufficient foz the Tenant to defend being in 
polleſlion, 


- The Judges of the Court of Common Pleas are Judges of the battel in Mirror : "e 


ſupr2. 


a Writ of Right, and the Judges of the ings Bench in an appeal of felony, many 


Þut if che cauſe of appeal be not determinable by the Common Law, but be- Feta 
foze the Conſtable and the Parlhal accozding to the Civil Law, there the Con- 35 8.6.26. Roc. 
ſtable and Marſhal are Judges, Vaſc. 9 H.4.m.14» 

Kut this trial in an appeal at the Common Law of later times ſelvom come 2? £-2-©07-385- 
in uſe, fo2 that the appellant pzocures the appellee to be indicted, and then he [3,0-2cakee 
cannot try it by battel : * but if the indictment be inſufficient, then the Defen- Br... pier 13 El 
dant may try tt by battel, | ubi ſupra, 

Now the ancient Law was, that the victozy ſhould be p2zoclaimed, that he * 20 £-4-6- 
that was vanquiſhed ſhould acknowledge his fault in the audience of the pe&ple, Mirror cap-3- 
02 p2onounce the hozrible wozd of Cravent in the name of recreantiſe,#c.and pze- 94ivario Pug” 
ſently judgment was to be given, and after this the recreant ſhould amitrere R_ 
liberam legem, that is, he ſhould become infamous, and ſhould not be accounced 
in that refpect Liber & legalis homo, and therefoze could not be of any Jury, 

noz 
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no2 ive teſtimony as a witneſs in any caſe, becauſe he is become infamous,and 

Rot.Pat. Anno of no credit : And this doth notably appear in an ancient Recozd, where the caſe 
55 H.3.m.3. was, that battel being joined in a Writ of Right of Advowſon, in Anno 55. 
| H.3. befo2e the Juſtices in Eyre in the County of Northampton, and the cham- 
Pugil a Cham- pions combating,Philip'le Pugil champion foz one of the parties was vanquithed, 
pion, and thereupon Pzoclamation made accozdingly; the King by advice of his 
Councel reciting under his great Seal the joyning of batcel in the ſaid Wiric 

Vide Mic.15 E.1. gf Right of Advowſon, and the p2oceding thereupon did ſignifie, Quod in du- 
RE In Banco * ,1j, predico coram Juſticiariis prediQtis percufſo, irruerit in eundem Philippum 
CG percuſſom,. tanta multitudo hominum, unde oppreſſus ſe defendere non potuit, qui homines 
& ſerviens Abbatis perpetuam defamationem fibi impoſuerunt, & in codem duello Creantiam proclam! : 
de Bury, tenentis Rex inde certior facus, &c. ſtatuit quod przdictus Philippus propter Creantiam 


mg & inter- predie? liberam legem non amitteret, &c. 


Vide Mich. 3 E.x. Df this trial by battel, Fleta faith thus, Ducllum fingularis pugna inter duos 
Rot.19. ad probandam veritatem litis, 6 qui vicerit probafle intelligitur z & quamvis ju- 


4 2 . ſ- i 
Fleta lj. 1.e4-32. dicjum Dei expectetur ibidem, quicunque tamen momamachiam, i. fingularem 
ee dei Abbor pugnam, ſponte ſuſceperit, vel obtulerit, homicida eſt, & mortale contrahit pec- 


de Strata Mar- Ccatum. 
cella. 


Deuter.cap.i8, C Son pier lay commande a faire la dereign'. |] And theſe wozds 
V oP 


Glogs. wb foprn. are well explained by Glanvill, Cui pater ſuus injunxit in extremis agens, in fide 


Era&.li.g.f0.373. 2 filius tenctur patri, quod fi aliquando loquelam de terra illa audiret, hoc dira- 
| tionaret, ſicut id quod pater ſuus vidit & audivit. 


C Ne ſoit le champion le Demandant conſtreint a ceo jurer. ] 

Pereby it appeareth that pzeventing Juffice is better then puniſhing Juffice, 
Melior eſt Juſtitia vere preveniens, quam ſevere puniens 3 foy when it is puniſh-. 
ed, yet the offence is-committed, but when tit is p2evented, then there is nei- 
ther offence no2 puniſhment : This Law pzeventeth perjury, which taketh 
away that part of the oath which ſeldom o2 never was 02 could be kept. 


CAP. XLI. 


Ur cea que en briefe daſſiſe, dattaints, & de Juris utrum, les 
loom es ſovent travels per effoines des tenants : Purview 

eſt, que del heure que le tenant un foits apparuſt en Court, 
Jammes ne puiſle le tenazt fe efſoine, mes faire ſon Attorney a ſuer 


pur luy, fil voile, Et fi non, ſoit laffiſe, ou le Jurie priſe per ſon 
default. F: | 


The miſchief doth appear by the pzeamble, and that the rather, foz that in 

* theſe Actions here rehearſed there is a Jury reto2ned the fir{ voy, and therefoze 
the delay of the Jurozs was the greater, but of two miſchiefs, one only remes- 
dy was p2ovided 3 foz as great delap had the Jurozs where the Demandant, 
as where the Tenant was eſloined, and here pzoviſion is made foz the eſſoine 
of the Tenant which was the greater miſchief, fo2 commonly the Tenant 


ſ(zks delay, and the Plaintiffs expedicion 3 Petens praſumicur deſiderare potius 
Bra&.li.s.f0,342. Inſtantiam litis, quam dilationem. 


This 


* 


—_—— 3 
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This Act is not underſtod of a Writ of Afſiſe De novel diſſciſin, fo} that fn gricton fol. 164 
that Writ, the Tenant ſhall not be eſſoined,' neither befo2e, noz after appeat- Flera lib. 6. cap.9: 
ance , Locum non habet efſonium in perſona diſſeifitoris, vel rediſſeiſitoris 3 but this 79 H. 6. 22. 
is intended of an Aſſiſe of Mordauncefter, and it is ſaid, that the Juſtices of the ue 6. 22, Fes 
Bings Bench will not allowan efſoine foz the Plaincif in no manner of Alife, ,5. 20 An.cr. =, 


IRE . 30 Afl.g1, 
no? fo2 the Tenant in Aſliſe of Mordaunc*.” * © * als. 6 1) _ 


- But albeit no efſoin fo, the Tenant doth lie in Aſiſe of Novel diſſeifici, pet 448-3:5- 44 AM.24 
if the ſame be diſcontinued by the non venu of the Juſtices; oz by the vtiniſe of 
the King, in a reattachment the Tenant ſhall be efſoined, and ſo ſhall the Te 
nant be in a reſummons after a diſcontinuance in Aſſiſe of Mord. 

An Aſſiſe of Mord was bzought in Cheſter, the Tenant vouched a fozreinex 
td warranty, whereupon the Reco2d was removed into the Court of Common 
Pleas, 15 Paſch. at which day (though it be in an Aſſiſe of Mord ) the Tenant 
may be eſſoined,fo2 the plea in Bank is not the plea of Aſſiſe,but the plea there 
is only upon the Warranty, foz the Afſiſe ſhall not be taken in Bank, 

The Statute of W.2. doth pzovide fo2 the other miſchief in the caſe of Aſſiſe w.2.c.28. 25 a, 
of Mord, Attaint, and Juris utrurn, viz. that the Demanvant thertin afcer aps P-3s- 45 Af. 2. , 
pearance Hall not be efſoined3 but that Statute exteriveth not co the Alſiſe of 325-115 Aſſ-r0 
Novel difleifin. 


30 Al.p.s. 8 Aſt; 
P-22. 


C Dattaints.] This Statute is intended of the Tenaut in an Attains #5 Aip-26. 
as well in a plea perſonal, oz mixt, as upon a plea merly in the realty. 34 All. p.6. 


C Juris utrum. ] S#& the Statute of W. 2. aboveſato, 6 E.3.25- 


| C Quele Tenant. This doth extend as well co the Tenant in Laws 22 A p.79. 
the Uouche, and Tenant by receipt, as to the Tenant in div, foz it is'to 23 3% p-15- 
oult delay foz expedition of Juſtice, and foz the eaſe and bentfit of the Jurozs; 
and therefoze being in equal miſchief ſhall be within the ſame remedy. - 
Yereby it appeareth that this Statute pzovideth only againſt the Tenant 


ry appearance, and leaveth the eſſoin of the Plaintif ( as hath been ſaid) 
at large. 


C Se eſloine. ] Though here eſſoin be ſpoken invefinitely,”pet is it to be 12 E-r. eſſoin 174 
taken in acommon ſenſe, and therefo2e is it to beunderſtod of a commou eſfoin,” 4£:3-34- 5 E-3: 
and not of an eſſoin de ſervice le Roy, foz Statuta,per Regem, Dominos, & Coins eſſoin 55. 
munitatem Regni ordinata in communi, & vulgart ſenſu intelliguntur, 


. C Mes fait ſon Attourney a ſuer pur luy. ] wy the policy of the F-N-B- 25. Brir. 
Common Law, that ſuits might not encreaſe and multiply; ol ne Wb te- a6 $250,287, lefs 
firingendz ſunt, quam laxandz, both Plaintif, and Defendant, Demandant, and Gtoc c.s. bo 2. 
Tenant in all Actions real, perſonal, and mixt dio appear in perſon, as well in cap-10. 27 E. r. 
Courts of Recozd, as not of Recozd, becauſe the Writs do command the Tenant 4 *<rris. aworti- 
63 Defenvanc to appear, , which was always taken in pzoper perſon 3 and the ©29;5254e York. 
entry in every Action foz the Demandant oz Plaintif is; 8 przdicus pecens, oz $rar. de Carlile, 
querens obtulit ſe 4 die, which was ever underſtod in p20per perſon 2: but when 3 8.7.cap x. 
this and other Statutes hav given way toappear by Actourney, it is not cre- 23 8: cap. 4,6! 
bible how (with Actourneys and their multiplication) ſuits in Law ( foz the 12."* Preface to 
ntolt part unneceſſary and foz crifling cauſes ) when the parties themſelves an here before, 
might ſit quiet at home, intreaſed and multiplied : ſo dangerous and ill ſucceſs Cap.26. 
have ever had the bzeach of the Warims and ancient rules of the Common Law, 
as elſewhere hath ben obſerved, 


Ic appeareth in Glanvills time, that the Juffices adniicted the patties, Per _ rf Ing 
reſponſalem loco ſuo ad lucrandum vel perdendum, but then only when the par- 359: Mirror c.2. 
ties themſelves were pzeſent, foz he ſaith, Verum oporter eum efſe praſſentem in $25 P45 Arrot» 
Curia, qui reſponſalem ita in loco ſuo ponit : & nota differentiam inter Refponſa- __fY 1. part 6f 
lem & Attornatum, And the Inſtir. $ I96s ; 


LD — 
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And the Mirror ſpeaking of the ancient Law befoze the D®tatute ſaith, Abu- 
ſian eſt a receiver Attourney, ou nul poler eſt a ceo done per briefe en la Chaynce- 
ry : Et abuſion eſte receiver Attourney, ou le parol neft my attaine per preſence 
des parties, &cs fe | 

Roe.Parl.20 E.r. After this in divers Parliaments it was thought good to decreaſe the number 

De Atrournatis. of Attourneys, finding them to be the cauſes of multiplication of ſuits. Wut 

oy ops 14- though divers good Laws have bin mane therein, yet the number of them vay- 

Led ly. increaſeth, to great inconventence in the Common wealth, and to the no 
ſmall blemiſh and. diſcredit of that aucient and neceſſary vocation, 


L — 


CAP. XLIIL 


UR ceo que les demandants ſont ſovent- delayes de tout droit, 
. pur ceo, que ou ſont pluſors.parceners tenants, dont nul puit 
reſpoign'” ſans auter, ou quil ad pluſours tenants jointment feoffes, 
ou nul ne ſciet ſon ſeveral, & ceux tenants ſovent forchient per 
efloine, iffint que cheſcun eit -un efſoine : Purview eſt deſormes, 
que ceux 'tenents nient effoine, forſque a un jour, nient pluis que 


un ſole tenant naveroit, iflint que jammes ne puiſſent forcher, forſque 
tantſolement aver un eſloine. 


C Forchyjent per eſloine. '] The true underſtanding, what it is to 
Fourch by eſfoin, doth open both what was che miſchief befoze, and what is re- 
medted by this Dtatute. | | 
Brad. 1.s.f. 3422 _Fourcher by eſfoin, on the part of the Tenant, is when a Precipe is bzought 
338-6.25- 2 E-4-19 againſt two oz moze Tenants, and after each of them have had one eſſoin, 
which is due to them by Law, they over again delay the Demandant by ſucs 
ceſlive eſſoins, 
Foz example, a Przcipe is bzought againft A. and B. A. is effoined, and B. ap- 
pears, and hath idem dies given-him ; at which day A. appears, and B. is efſpi- 
ned, this is lawful, but then at chat day B, is eſſsined again, and C. appears, 


& ſic viciſſim & alternis vicibus, this is called fourcher by eſfoin, and ſo it is ex- 


39 H. 6.28.29. 4 4 1 
See hereafter ver- plained in our books 


bo'Tenants. Zhis doth Fleta comp2ehend in few wo2ds, and rendzeth to fourch by effoin 
Fletalib 6.cap, g. Effoniare viciſſim : foz he ſaith, Si autem plures fuerint tenentes pro indiviſo pro- 
Bricton fol. 184-5. viſum eft, quod non effonientur viciffim, ſed fimul ad unicum diem, ficut fuiſſent 

unum corpus ratione unitatis juris,. & hereditatis, | 
T o-fourch in one of the lignifications is to divide, and becauſe they divide 
themſelves in delay of the Demanvants by eſſoing and appearances interchan- 

| geably, it is called fourcher per eſſoin, - 
| Now thismiſchief was not that-every one of the Tenants ſhould not have 
&K-4.19. ' - one efſoin, but that there ſhould be @ fourcher, a vicifſituve of efloins after each 
. ofthem have had one eſloin. Ho as this Ac doth only pzohivice the fourcher by 
efſoin, which was uſed foz delay, and not one only eſfoin, as hath be&n. ſajv, 
which is lawful and neceſſary, 


20E.2Fourchers (| Demandants. ] This Act doth extend only to real Actions in reſpect 
16E.3. tbid. 9. of this wozy Demandant, which is p2oper to real Actions and the wozds be 


38E.3.1.12H.4. . . ; 
7 gH43738 6:46 alſo, Where be divers parceners Tenants, or Tenants joyntly infcoffed, and thoſe 


is. 9 H.6,25 1<nants fourch by Eſſoin; ſo as this Act extendeth to Actions in the Realty, 
44+ Wut this Dtatuce extends not to an Action of Debt upon an Dbligation, 
| Covenant, 02 other like perſonal Actions. 


4 Tenants. 


l—— 
Do Woe eS —— —— Ie 
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FF" IS a 


C Tenants. |] This Att is tv be umderfiwv-after Apparance, and ſo both 22 8.3.5. 32 £4; 
the Statute of Gloc' recite it, fo there is no-Fourcher but after fozmer.@ſſoins 12.18: 43 E. 3.20 
. and _— Apparance, as hath ben ſaid 3 and: this doth alſo;pzove what $!9c'- cap. 20... 

| er 1s, gh hs | FIRE ; f £23:1} 5h « S) | ' at's | 
- This Statute being made fo2 expedition of Juſtice, and:fo2 ouiting-of De- 38:5 3x. F. tht; 
lays is beniguly initerp2eced; foxin a Writ of Annuity againſt & Parſon, he Yourcher 3- 
pzapeth in aid of the Patron and Dzdinary, and they, after each -ofthem have - \; 3-38. Dycr 
had one Elloin, would have fourched by Eſoin,' and could not by:the Rule of © 
the Court, and yet the-pziee in aid is no party to the Writ. Ea ids ar6'Þ 

And this Statute is made againlt the Fourcher by Cſſoin of the Tenants, Bra, ubi ſprat 
and not of the Demanvants.- © [ ' 33 H6:2g.- 1 


C Parceners & jointment feoftes. | This Statute ſpeaking expyefip of Ge. cap.10,.: 
Parceners and Jointenants, extenvs'not to Baron and Feme ſeiſed-in the righc of 5E1 | 
the wife, which is remedied by the ſaid Statute 'of Glouc*: but where Waron *!cta, ub! ſupra: 
- and Feme ve joyntly infeoffed, they are within the purview of this Scatute : | 
All Jointenants are within this Statute, although their effate be created by 
any other conveyance then by feoffment. | ” 


CAP. XLIV.. 


'T JUR ceo que multes des gentes fe font fauxment 'effoine de ou- 

ſtre le mere, la ou ils fuerent en Engleterre le jour de le fum- 
mons: Purview eſt deſormes, que cel efſoine ne ſoit pas de tout allow, 
ſi le demaundant le challenge, & ſoit priſt daverrer quil fuitenEngle- 
terre le jour que le ſummons fuilt fait, & 3 ſemaignes apres ; mes ſoit 
ajourne en celt forme, que f1 le demandant ſue a tiel jour averthent 
per pais, ou ficome la court le Roy agardre & ſoit attaint que le te- 
nant fuiſt deins le quater meres Dergleterre le jour que il fuit ſum- 
mons, & trois ſemains apres, ſtint que il puit eſtre reaſonablement 
garny de la ſummons, ſoit leſfoine turne en un default, & ceo fait a 
entend' tantſolement devant les Juſtices le Roy. _ _ _/_ 


Ultra mare, you have heard befoze- in che expoſition of the. Þcatute of Marle- 
bridge: fo2 the better underſtanding of the miſchief. befoze this Act, and of the - 
purview thereof, it is neceſſary to undetſtand che' diverſtep of Eſſoins Ulcra 
mare 3 ſome of which, ancient Authozs call Eſſoines de ſeivitio Regis' zterti': ,.. R 
- and ſome, De fervitio Regis .temporalis': of the firit fot were, - viz. ad terram we : ops ol 
fantam. And this was two-fold, viz. Curn peregrinatio vel paſſagium generale jj6. 6, — | 
fuerit ad terram ſanQam, & tunc recedant partes fine die, quouſque eſſoniatus 2edi- Brit. cap. 123, 
erit, vel obierit, &c. Semper tamen- non habet locum iftum efforium, quia non-nifi Br aton uh ©; 
ternpore transfrerationis alicujus Regis cum peregrinatione publica & generali, aut gg £ ſupra, 
cum ſimplex fuerit, dabitur efloniato terminus unins anni & unius diei. ' 3 E.3-29. ACC. 

Et filimplex fit Frere & ultra annum & diem moram fecerit ultra mare, mirror cap. 2, 
excuſatur cjus abſentia fecundums quoſdam per effonium firmplex deultra-mare, 8 $ 20. de Eſſoins, 
fic habebit {pacium 40 dieram- & unius Flud & wnius Ebbe 3 & fi adhuc moram 
longiorem protraxerit, habet eſſonium ſimplex 4 mo veniendt citva mare, an 

2 qu 


Df the diverſity of Eſloins,. and amonglt them, of this Elvin, called here Marlebridge,e, 143 
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quod habebit ad minus ſpacium 15 dierum quod verum elt ad minus habebunt 
efſoniati tantum'tempus & ex:eanſa majus tempus ſecundum diſcretionern Jukticia- 
- riorutn. Et-quid fi-tunc non-;yenerit? procedatur ad; detaltam, coptra,. cum, iſt 
forte contingatitalem cſſoniari de morte ad cautelam. ;Si;quis autem effoniatus fyerit 
eſſonio de ultra mare citra mare Grzcorum quod profectus fit in ſervitio Domini 
Regis #texyj: in ;peregrinatione alia quam ad-terram ſanRam, ;ſigur apud Sanctum 
-Jacobum, vel alibi, -datur dilatio; ad minus quadraginta. dierum 6 unius Flud & 
unius Ebbe ad excuſationem eſſoniati de: ſfimplici,effonio de ultra,maze, &c.-. And 
;after he ſaith, In hoc caſu-indyciz ſunt arbitrariz 'dum tamen ad, minus. quadra- 
Fleta, ubi ſupra. ginta dierum ut ſupra, And Fleta further ſaith, Efonia autem, ultra, mare, Hiber- 
qE. 4+ 27. niz & Scotiz vertenda ſunt in :;efonium de malo;veniendi 1 per, 15 dies, , | 
Glanv,1.1.c.2g AndGlanvill, who wzote befoze all thefe, ſaith, Eft aliud genus effoniandj ,& 
| neceſſarium, cum quis efſoriat ſe de ultra mare, 8 tunc {1 recipiatur efſonium, da- 
Idem 1.1. cap.29. 'buntur ipſi-eſſoniato ad-minus quadraginta dies, &c-:;And ſpeaking of Eflping, by 
reaſon of Peregrination, he ſaich, Si verſus Jeruſalem iverit is qui {e-cfloniare fa- 
cit, tunc ſolet ei dari reſpec&us unius anni & uniusdiei ad minus, &c..;- | 
by thele/ ancient Auchozs it appeareth, what delay this Efſoine de ultra mare 
w2oucht tothe Demandantz and by the Law no averment could be had againtt 
it, no mo2e then in a Pzotection, oz in the Efſoine de ſervice /le Roy, , which 
( ſpecially in thoſe days when ſuch Eſfoines de ultra mare were ſo frequent ) 
was very miſchievous; foz ſome fained ſuch a paſſage oz Peregrination, any 
ſome went of purpoſe after the purchaſe of the Precipe, which is well erpzefled 
Ubi ſupra. by Fleta : Sunt tamen quidam, qui cum. fuerint brevia {uper iplos impetrata, extra 
regnum ſe devertunt, ne ſummonitione fint prevent ut fic jus petentis per efſonium 
de ultra mare deferri poſit, & unde proviſum elt, quod 1 petens offerat verificare, 
quod tenens fuerit in Anglia die ſummonitionis, /& per tres ſeptimanas ſequentes, 
adjournetur eJonium, & itrotutetur calumnia' petentis, & 11 alia die conſiare poſlit 
Juftitiariis per inquiſitionem, vel alio medo, quod tenens fuit in Anglia die ſum- 
monitionis, 6 per tres ſeptimanas ſequentes, ita quod, potuit rationabiliter premy- 
niri, vertatur illud effonium in defaltam, ſed hoc obſervetur tantummodo coram 
Juſiitiariis, | 


Mirror cap.5.$ 1 (| Font fauxment eſloine. ] All falſhov- is abhozred in Law, and there- 
& 4+ foze the Mirror ſaid well, Abufion eſt que faux cauſes de efloine font de cy que droit 
ne allowe fauxime en aſcun caſe 3 the Law alloweth no falſhod in any caſe, 
which is a Paxim of the Common Law, Contra veritatem lex nunquamaliquid 
permittit. 


C Efloine de ouftre mere. ] This Ac voth extend only to the Efſoine 
de ultra mare, whereof we have ſpoken at targe, and not to the Effoine de fer- 
21 H.6.20- vitio Regis, &c. Vide 21 H.6, fol. 20. 


Star. de 33 E:1.de C Etſoit priſt daverrer,, &c. ] This: averment, as hath been ſaid, 
Prot. 28 H. 6.3. Could not be taken by the Common Law, no-moze then in caſe of a Pzotection 
IE. tf het befoze the Dtatute of 33 E.1.: which giveth an averment in caſe.of Pzotection 
43 A 4 2.6.62 of which Statute you ſhall read.in our Boks, and how che Pzotection may be 
35H.6.5.8. 19 H,s Tepealedz and in the common Effoine de malo veniendi, oz de ſervice le Roy,- no 
35: 5 E.4-2: 21 E. ſuch averment can be. taken/againlf it, « But if the Tenant be eſſoined in any 
2 Keviſt £1.18, Adionde {ervitio Regis, where in-truth he is not in the Kings ſervice, then the 
F.N.B. i989, —@emandant oz Plaintif may ſue abſpecial Writ out of the Chancery virected 
b Ghoc, cap.. td the Yullices, rehearſing, that he is not in the Kings ſervice,” and commanuy- 
' ing them to pzoced 3 then the Gfloin ſhall not be adjourned , but ſhall be 
gualſhed p2eſeutly, 
And ſo befoze this Statute in the Effoine de ultra mare, if the party were in 
England, the Demandant might have purchaſed the like Writ, as is aboveſaid; - 
but foz that many times that could not be obtained without great difficulty, this 
averment was given foz avoiding of falſhod, . 
4 C jour 
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C Jour que le ſomons fuiſt fait, & per tres ſemaignes apres. |] 
Foz the Summons always is made upon the land by two Dumners, whether 
the Tenant, oz any fo2 him, bethere oz ng. - 

The day of the Dummons is ſot counted parcel'of the th2& weeks, but it muſt 
be thz& weeks after that day 3 otherwiſe had it ben, if the wozvs had _ 
thz& weeks after the Dummons made, WS 
: mh | Deins le quater meres D' angleterre. 3 Within the four ves ishs 
much to ſay, as within the juriſpiction of; the Kingof Englaud;,.fo2 all within 
the four Seas was either part % holden of the Crown of "gland, as by: many 
anctent Kec0s appeareth., | | 


'. C We il put eſtre reaſonablement garny dels ſhemibions, 7 
The thi& weeks after the day. of the Summons were given a8 /a- reaſonable 


time, wherein by common intendment he ww have notice; in _ Dummans 
made upon his-land, | 


C| Soit leſſoine turne en un default. ] Whes 6 is the cmevy given by 
=_ Act, foz the benefic of the Demandant, who was unjuffly delayed by this 
oin. 
A woman Tenant in a Writ of Entre, &c. - was eſfoined, fo2 that ſhe was in 3 E-3-29- 
terra {anca, viz. from the time of the @loin, foz a year and a day, and it was 
ſatd, that the Tenant ſhould loſe her land, if it be found by Inqueſt, that ſhe 
was in England the day of the Eſloin 3 and-there it is ſaid, that,at the day that 
the parties have by the Eſſoin; the Demanvant ſhall ve received to aver his 
challenge. Conſider well this Bok, and the Book alſo of 28.H:6. which, er+ 28 H. 6.3: 
pounds the Statute of 33 E.r. Vide Raſt. Pl. fol. 297. ©& moze fo2 the anti- | 
quity of Efloins, and-great variety of matter, both of this Cſſoin and of all 
'pther in the Mirror. Mirror cap.I. F 37 
And though this kind of Effoin is at this'vay'out ofuſe, yet have I ſpoken of Eoin © 4 
the ſame thus much foz two cauſes : firſt, foz that mine endeavour hath been,to .- re” 
-Lxplain theſe ancient Laws, and to make every wozd of them ſo to ſpeak, as they | 
Map be underſfood, Decondly, the ſeveral points of Leatning chat do riſe out 
of this Law ( though the particular caſe be out of uſe) may ſerve to good purs 
-poſes, you ſhall obſerve in this and many others of this nature, tn this ſecond 
part of mine Inſticutes. 


Where the Text is evident, it were loſs of time to make any expoſition, | 


4 
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Brit. cap-26. de 


Regiſt. judic* f.1; 


Brit. ubi ſupra, 


18 E.z. Judgment. 
note ye 1 2h 
230. 14 E. 3, De- 
faul 


V_ 


CAP. XLV. 


E delayes en touts maners des briefes, & des attachments eſt 
| K purview, que f1 le-tenant ou le defendant, apres le primer 
attachment tefmoign', face default, maintenant bit le grand" diſtreſſe 
agarde. Et fi Vifc ne reſpoigne ſufficientment au jour, ſoitgrievoul- 
ment amercie. Et ſil maunde que il ad fait lexecution en due maner, 
& les iflues bailes as mainpernors, ay ſoit maunde au Viſcount, 
que il al apter jour face venir les iſſues deyant Juſtices. Etſilattachee 
veigne'a ceo jour a ſaver ſes defaults, eit 1] ſes iſles, Er fil ne 
veigne, eit le Roy les iſſues. Et les Juſtices le Roy les facent live- 
ter a la Gardrobe, & Juſtices del banke a Weſtminſter les facent li- 
verer al Exchequer, & Jultices en eyre, au Viſcount de cell countie 
ou ils pledent, auxybien de cel countie, come des foreine countics, 
- : &de ceo foient charges en ſummons per rolles des Juſtices. 


_ 'The miſchief appeareth by this hozt Pzeamble, to be Delay, gc. 
| Fa pea ] The. Attachment mult be made by moveable nods, 


nv mer perſonal, which may be fozfeiced by Putlawzy, and not by gods which 
e hath as Execntoz oz Adminiſkratoz, noz by a clod of che earth, noz by any - 
chattel real, as Wardſhip, oz the like, ; 


{ Grand diſtreſle | Difirictig magna, it is ſs called, not foy the quan- 
» fo2 it. 1s, very thozt 3 hut foz. the quality , fo che extent is very greats 
fo} FRGSPR Oe. 'Þ erif is commanded, Quod diringat tenentem,, ita quod 
IPIG, NEE Allquls 


If ipſum ad. ea manum apponat, donec habuecrit ind prece- 
ptum, & quod de 


exitibus eorundem nobis reſpondeat, & quod habeat carpus 


& RT MATER ETEN &. 3101 | 

This Writ lyeth in two caſes, either when the Tenant oz Defendant is 
attached, and ſo retourned, and appeareth not, but makes default, then by this 
Act a Gzand diQtrelſs is to be awardedz 02 when. the Tenant o2 Defendant 
hath once appeared, and after makes default, then this Writ lyeth by the Coms 
mon Law in lieu of a Pctit Cape. 

Britton ſpeaketh of Diſtreſles perſonal , which he intendeth of- perſonal 
gods upon the Attachment, and Diſtreſles real, which concern the Realcy 3 and 
a third may be added, viz. Diſtreſſes which do concern both the Realty any 
Perſonalty, as this G2zand diſtreſs doth, 

In a (ea ad molendinum, after Apparance the Defendant made defaulc, 
whereupon a Gzand diſtreſs was awarded, and the Defendant made default 
again, and thereupon the Plaincif had judgment. 


C Et fi latachee veigne a ceo jour a ſaver ſes defaults, eit il ſes 


iſſues. ] Pere the Lattachee is taken foz him that is diſtrained, and appearcth 
upon the Gzand diftrels, | 


C Et 
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C Et fil ne veigne eit le Roy les \ſſues. ] Foz then judgment is to. be 
xiven againſt the Defendant, as hath been ſaid befoze, and the King to have 
the iſſues, 


C Et les Juſtices le Roy..] That is, the Juſtices of his Fench, ſo called, 
fo2 that all the. pleas there are coram Rege. 


C Lex facent liver a le Gardrobe, ] There hath b&n an ancient ©f- Ockham. $1 1.3, 
ficer of the Kings Youſhold of old time, called Cuſtos magnz Cardrobe, War ſtar. de Scace. 
den 02 Keeper of the great Wardzope oz Wardzobe, of [ater times called Pa- - ®, = wag 
ſter of the Wardzobe, ſo called, becauſe he hath the keping arid charge of the þ1cra1,, capes 
Royal Robes of fozmer Kings and Nuens, and foz pzoviding, of Robes, ec, 
of the King : he hath alſo the charge of BEIOR 0nd p2oviding of hangings, 
bedding, #c. in ſtanding Wardzobes in the oy houſes, and the delivery of 
Uelvet and Scarlet allowed foz liveries, #c. Aud maup other things belong 
to his office, which are not neceſlary to be here repeated : he is. accountable in > 
the Ercheguer., of OD 
De articulis porrectis coram Domino Rege per 'camitem Mareſchallum pro hiis Rot- Parl. Paſch; 
uz ad officium ſuum in Curia Regis clamabat pertinere, Dominus Rex yult quod ** +1 Rots 1. 
Fai articuli irrotulentur in' Garderoba, & qu tranſcriptum ecorundem liberetur 
przfato comiti, & quod nec ipſe nec minilixi ſui aliguid habeant, ſeu ſibi attrahant 
ultra ea que ibidem jnveniuntur, &c, | 
Vide in the Exchequer, de anno 19E, 2. a pzivy ſeal bearing date 3o Junii, Int communia in 
anno 19 E.2. concerning his account amongl others, NOT OS 
' 2Eut here it may be demanded wherefoze theſe iſſues were to be delivered into © © 
the Wardzobe : Foz the anſwering hereunto, it muſt be underſtod, that che 
Kings Juſtices of his Bench did in thoſe das follow the Court ( the recourn 
of the Pzoceſs of which Court to this day is-coram Rege ubicungue fucrimus in Art: fuper Chart. 
a-_ _ it was fitteſt fo them to make delivery of thele iſſues to this £15.31, .. cap. 2, 
Officer of Court, 


C Les Juſtices del Banke al Weſtm'.] That is, the Juftices of the 


Court of Common Pleas ſha]l make their effreats, and theſe iſſues are part of 
_ the green wax. | 


Al Viſcount de cel Countie. ] Jn this particular caſe of iſſues the V-2-cap-18. 


Juftices in Cir delfvered the eftreats co the Sheriff, vide befoze cap.18. which 
Lxtendeth to fines and amerctaments., 


C Per Rolles des Juſtices. ] That is, particularly , and not a 2: c:p-18. 
total, 


Vide moze foz eftreats the Statutes of 51 H. 3. W. 2. cap.8. 42 E.3. cap: 
7 H. 4. cap. 3. | 


CAP. XLVI. 
T JUrview eſt enſement, 8& per le Roy commaunde, que les 
| Juſtices de Banke le Roy, & Fruitices de Bank a Weſtmin- 
er deſormes per pledant les plees a terminer a un jour, avant 


que rien ſoit arraine, ou commence des plees del jour enſuant, 
; | forſpris 


WW etm. prime Y. Cap.4 71 


Flera [.2. cap.29, 


Mag. Chart, c: 29. 


Mirror Cape Fo $ 4 


forſpris que lour effoines ſoient entres, judges, 8: rendus, & per 
encheſon de ceo nul home ſe affie, que il ne veigne au jour que 
don' luy et. | 


Firft, Jn ſome imp}eſſions both in French and Engliſh of this Ac, theſe 
4020s [ Et Juſtices de Banck al Weſtm? '] be omitced, and towards the end theſe 
woz ds, | forſpriſe lour eſſoines | be likewiſe omitted, both which withont queſtts 
on ought to be inſerted as parcel of this excelleut Law, Wd 6 eo 

The miſchief vefoze this Statute was, in reſpec of pzepoſterons oz diſo2ders 
1y hearing of cauſes; fo2 many times the Judges of the Kings Bench, and of 
the Court of Common Pleas would by impoztunacy of great men and others tn 
the irregular time of H.3. put off matters to be heard at one day until another, 
and at that time hear ſome other matters appointed to be heard on a day follows 
ing, whereby the parties, whoſe cauſes were then diſappointed, were not onlp 
delayed, and put to further charges, but many times, when their cauſe came ta 
be heard, either were diſappointed of their conncel which they hay inftruced, oz 
the day appointed not being come, had no councel infkructed at all; aud beſives 
where witneſles were requiſite, they many times failed of them , This Law 
therefoze is maye to remedy theſe pzepoſterous and viſozderly pzocedings, anv 
to give Judges a juſt cauſe of denial of any ſuch requeſts, though never ſopow- 
erfully, oz impoztunately made, and that this Law may ſerve foz their buckler 
and ſhield, which Fleta rendzeth in theſe wozds 2: 

Et proviſum eſt, quod Juſticiarii de utroque Banco placita ad unum diem adjour- 
nata perfiniant, antequam placita diei ſequentis quicquam placitare incipiant, hoc 
_ CREEPEn, quod cflonium iflius dici, ſupervenientis admittatur, adjudicetur, 
& reddafur. 

And hereby it appeareth that both the ſaid clauſes ſo omitted, as ts afozeſaty, 
oucche to be inſerted. Df this kind of hearing of cauſes it is truly ſaty, Merito 


hec dicuntur przpoſtera, quia in hiis preſunt pofteriota. 

C Que Juſtices de Banke le Roy, 8 del Banke al Weſtm', &c. J 
This Dtatute being made in affirmance of common right doth extend to the 
Court of Chancery, Court of Erchequer, and to all other Courts of Juffice, 


fo2 that all are within the ſame miſchief, and cherefoze ought to be within the 
lame remedy, 


C A terminer a un jour. ] Upon this Att this ancient concluſion of 
Law doth follow, Judicis officium. eſt opus dici in die ipſo perficere. 

And this agreth with that excellent Lawof Magna Charta, Nulli vendemus, 
nulli negabimus, aut differemus juſtitiam, vel reQum, | 


CAP. XLVIL 


Urview eſt enfemerit, que fi ul deſormes purchaſe briefe de Novel 

— diſſeifin, & celuy (ur que le briefe vient, come principal difler- 
or mourge avant que 1affiſe fir paſle,que le pl eit ſon briefe Dentre 
foundus ſur diſſeifin, ſur le heire, ou fur les hezres les diſſeifors, de quel 
age que ils ſoient. En meſme le maner cit le heire, ou Jes eres os 
1} 


— . * —_ ” «a, 
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le dileifee 16nr briefes Deritre ſur. les ditfeiſors lovy aunceſtre,on lour,. 
heires, de quel age que ils foient. Et 66 paraventure le dilleiſce mourge 
avant que 1] eit ſon purchaſe fait, iſint-que pur les nonages des heires 
dun part ne dauter.ne ſoit-le briete abatns, ne le plee delay; mes en ' 
quant que-lhom' poit ſaris ley: offender.ſoit haſte pur la freſh ſuit apres- 
le:difleifin. 'Et en mefme le maner'foit en ceo point gard? en droit des. 
prelates,' gents de Religion, & auters, as queux terres & tenements en 
nul maner puiflent devener apres auter mort, le quel que. ils ſotent 
diſſeiſees, ou difſeiſors. Et files parties en pledant diſcendont en en- 
queſt, &.lenquelt paſſa encounter le heire deins age, & noſmement en- 
counter le heire le difſeifce, que 11 en ceo caſe eit.lattaint de la grace 


le Roy ſans rien doner., - 


The miſchief Letoze this Statute was, that if a man had been diſlefſed, and gee the Cuſtum,de 
either the difleiſee oz the diſſeiſo2 had vied, their heir being within age,in a Writ Norm.ca.43. 
of Entre ſur difſeiſin bzoutght by the heir of the diſſeiſes betng. within age, oz by 

the difleiſ oz his heir qgelaſt the heir of the diſſeiſo2 being within age, the 

paroll had demirred until the full age of the Hetr reſpectively, which was a 

great delay, and is remedied on both parts bp this Ac, . | 


» 


no Writ of Afſiſe of Novel diſſeiſin, yet the heir oz heirs of the diſfleiſo2 are z ri 7te 
within this Dtatute 3 fo ſ&ing in this caſe here put by the makers of this Law, ' 
true it is, that notwithffanding the purchaſe of the Writ in a Writ of Entre ſur 
diſſciſin bzought by the diffeif acainft the heir of che diſſeiſo2, the heir Gould 
have had his age to the great delay of the Demandant, this is ſhewed foz a miſ- 


” 


chief in this particular caſe,co perſwade that the Law might be general, though 


{ Purchaſe briefe de Novel diſſeiſin. '] Albeit the difleiſe purchaſed , 


no Wric was bzought, as by the body of the Ad appeareth, _ | 
'C Briefe de Entry foundus ſur diſſeilin, ſur le; heire on heires'les 
diſlciſors...]; -This is/to- be underſtod of a Writ of Entry itt the Per, and not 2. 4-17: 
in the Poſt, fo2 the wo2ds of the Statute be:Sur le heire le 'diſſeifor, which ts a * © 5' © 7%" 
Writ of:Entry in the Per, and therefoze if the heir of the diſſeiſo, make a fe- 
offment in fee, and the feoffes dieth, his hetr within age, in a Writ of Entry 5 £:3:3- 21E 4-r5 
agaiult the heir, he ſhall have his age, foz this Act extends but to the heir of the {gee : 
diſſeiſoz, who litteth.in his Fathers ſeat, and cometh to the land without conſi- Ie 
deration 3 but otherwiſe it is of! him that purchaſeth the land of the heir, fo2 
he..and his heirs are-out of theletter and meaning of this Act ; che ſame Law 
ts of the Youche-and p2iee in[Ative within age. j 
If the feme heir of che diſfeifo2 taketh Hugband, and hath iſſue within are, 
and dieth, the diſſeiſee bzing a Writ of Gntry-againif the Tenant by the curces 27 5-44 l, 
ſie,he pzayin;aid of the heir within age,he ſhall have his age,foz this isa Writ ?7 *** 
of Gutrp, in thePoſi, being;b2ought again®'the Tenaut by che'curteſie, and ſo 
out of the Statute, | 0 
If there be two b2others and a ſiſter, the elder bzother diſleiſeth one,and dieth, BE 5 
and the land:deſcendeth to.his bzother,and he-enters and diech feiſed,and the land *4 E.3.25-5.46,47 
zeſcendeth to the ſilker within age : in a Writ of Entry bzought by the diſſei- - 
ſ& againſt the ſiſter, ſhe ſhall be ouſted of her age by this Statute : wherein 
tho things are to be obſerved. Firſt, that the mediate heir on the part of the 
difleiſoz ts within this Dtatute. 2. That though the ſiſter is to make her ſelf 
ſiſter and heir to the younger b2other,and not to the diſſeiſoz, foz that her youn- 
xr. b2other entred, yet is the heir within the meaning of this Statute to the 
diſſeiſo2, and therefoze to be ouſted of her age, 3. That a Writ of Entry in 
the Per and Cui in this ſpecial caſe is within this Ac, 
Dpectal-heirs. as in Gavelkind, Bozough Englilh, and the ſifter of the whole 
blod. are on both ſides within this Dtatute, foz Fongy they be not heirs by the 
ph Common 


by 
2.58. 
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58. 231 E+3, 27» 
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Common Law, yet are they heirs within the intention of this Law,. which is 
to be taken benignly, being made fo expedition of Juſtice, and to ouſt delay, 


C En meſme Je maner cit le heire, ou les heires le difleiſee lour 
briefes. Dentre: ſur les diſſeiſors ou lour heires.] This is to be underftod 
as. well of the mediate-as of the immediate heir of: the dilleiſoz 3 and- therefoze 
if there be Gzaudfather, Father andDqn, andthe Gzandfacher is. viſſeiſed. and: 
dieth, and the Father of full age likewiſe dieth;che ſon.is within.age,and bzings 
his Writ of Entry againſt the viſleiloz, he is an heir within this.Dtatute, foz 
he maketh himſelf heir tothe Gzaudfather, who was the diſleiſee. 


C Et fi peraventure le difleiſee murge avant que i cit” ſon pur- 


chaſe fait. ] Pere by exp2eſs wozds p2ovilion is made, though the difleiſ& 
die befoze the purchaſe of his Writ, whereof ſomewhat hath been ſaiv vefoze. 


C 1{lint que pur les nonages des heires dun part. ne daut”, &c. 
Where the Demandant o2 the Tenant thall have his age at the Common Law, 


yon may.-read at large in Markals caſe aboveſaid : It is there reſolved, that the 


Brad. lib.s- fol. 
& lib.4.f.218.Þ. 


8 E.3.71. 

Dier 4 Mar. 

ubi ſupra. 

24 E.3-25,46,47s 
Lib.6. fol.4. 
Narkals Caſe. 
10E.3.58.6 E.3- 
Il, 9 E-2.age 141» 
24:E-3-25,45s 


heir as well ofthe Demandant as the Tenant, ſhould have hat his age in 
this caſe, | 


C Ne ſoit le briefe abatus ne le plea delay. '] Yere abatement is 
taken foy putting off the Writ and Plea without day until full-age, but the 
Writ is not abated, that is, overthzown, non cadit breve, fo ſo Bracton ſaith, 


Minor ante tempus agere nor. poteſt infra ztatem, maxime in cauſa proprictatis,nec 
etiam convenire, ſed differctur uſque ztatem, ſed non-cadit breve. 


C Pur la freſh ſuit apres le difleifin. ] Statutum de W. 1. habetur in- 
tclligi, ubi hzres-diffeifiti facit recentem ſectam, aliter non. 

This freſh ſuic is not tobe underſtwd between the diſſeiſoz and the diſſeiſce, 
although the viſſeiſo2 continue in poſſeſſion by the ſpace of 3o oz 40. years, tc. 
XWut when the diſſeiſoz dies, then is:the freſh ſuit 'to be made, and that is regu- 
larly within a-year;and a day after the death of the diſſeiſo2, fo2 within-that time 
continual claim map be made; which is in Law recens & continuum clameum, 


and. within that time. an appeal of-death may be bzought, which is recens inſe- 
cutio, and ſic in multis aliis fimilibus. 


q En droit.des prelats, gents de religion, & auters, &c. ] This 
clauſe-is to be underſtod of Eccleſiaſtical perſons, that be regular, and not of 
Cccleſiaſtical perſons that be ſecular, foz the regular are dead perſons in Law, 
to whom no 1ands-(as this ®tatute ſpeaketh) can deſcend after the death of any 
other: but to the ſecular, as-to Biſhops, Parſons, Uicars, and the like lands 
may deſcend,and therefo2e they are not within thisclauſe, but withinthefozmer 
bzanches of this Ac fo2 ſuch lands as:they are ſeiſed of to them and their heirs 
in their natural capacity. 


C Eit Jattaint. ]., Df. the Writ of Attaine, ſie- befoze the Statute of 
Martlebridge cap«14. and here-Cap.37. 


CAP. 


- 
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 _ CAP. XLVII. 


gd ardein ou chiefe ſeignior enfeoffe ul home de 1a terre que eſt 

| Tal heritage del enfant (que eſt deins age & en fa garde) a le diſ- 
heritance del heire : Purview eſt, que le heire cit maintenant fon re- 
covery per briefe de Novel diſſeiſir vers ſon gardein, & vers le tenant. 
Et ſoit Ja ſeiſin baille per Juſtices (fi el ſoit recover”) al prochein amy 
lenfant, a que le heritage ne purra my diſcend”, pur approver al oeps 
lenfant, & a reſponder ; ifſues al heire quant 11 viendre a ſon pleine 
age. Etle gardein perde a tout fa vie la garde de meſme la choſe 
-recover', & tout le remainder del heritage, quel tient en noſme del - 
heire. Et ſt auter gardein que chiefe ſeigniour le face, perde le garde 
de tout cel choſe a cel foits 8 ſoit en grieve peine envers le Roy. Et 

{ſi lenfanit ſoit eſloigne, ou diſturbe per le gardein, ou per le feoffee, 
ou per auter, per que 1] ne puiſle fa Afſiſe ſuer, ſue pur lay un de ſes 
prochein amies que voudra, & ſoit a ceo reſceve. }. 2. cap.15. 


The miſchief befoze- this Statute was, that. when the Gardein in Chivalry 
mare a feoffment in fee, the Judges, fo2 the ſaving of the Warranty between 
the Feoffoz and the Feoffe, and that the right of each might be ſaved, allowed 
that a Writ of Entry in the Per did lye fo2 the heir befoze this Statute, as it | 
appeareth by Bracon, and 15 H.3. nay, the Judges in ancient time did allow Brat.l.s. fo.324. 
a Writ of Entry in the Per, as it appeareth by the old Regiſter, of a Feoffment "5 E3: je nag 
made bya Baillie ; but this opinion, oz erroz rather, was holpen by the reſolu- Fg IK Bricf 7900 
tion of the Judges 3 and the alienation of the Gardein ( after this Ac) to be 
made is holpen by this Act, by enacting and declaring; that an Aſſiſe of Novel 
diſſciſin doth lye againſt the Gardein and his feoff&; therefoze of a feoffmenc 
made by the Gardein after the Dtatute, no Writ of Entry in the Per doth lye, 
but an Aſſiſe of Novel diſſeifin : and the Statute hath adjudged the feoffment a | 
- Diffcifin 3 but of an alienation by the Gardein befoze this Statute, a Writ of ry tw 
Entry in the Per doth lye after this Act, becauſe this Ac doth extend to feoff- 8 Af.23. 14 ""%g 
ments made afterwards, as appeareth by the letter thereof; but if the Tenant Feoffments 59, 
alien, and the Gardein and his Feoffee dye, oz if the heir dye, ſo as no Aſſiſe "2 *q,-94 
can lye by this Ac, then of ſuch an alienation after this Act a Writ-of Entry © V-2-<a-255 
doth 1yc: and all this is appzoved by the authozity of our Boks, and upon theſe 
diverſities all the Boks are reconciled. 

This ®tatute ſpeaketh only of a Gardein. in Chivalry, therefoze Tenant 
fo years, Tenant by Elegit, ®tatute Perchant,#c, ſhall be reſerved till we come ; 
to the Statute of W.2. cap.25. Weſt.2. cap.254 


C Enfeoffe. ] The feoffment at theſe times was the general-aſſurance 
of the Realm, but a Fine is within this Act, foz that is a feoffment of 
Recozd. 


C Maintenant ſon recoverie per briefe de Novel diflcifin vers ſon 


gardein, & vers le tenant. ] Yere two things are to be obſerved, 1. upon 
this wozd Maintenant, that is, pzeſently without any delay : Aud this is the 7. 
Act made at this Parliament foz expedition of Juſtice, and fo the ouſting of 
delays 3 fo? as it is commonly ſaid, che devil deviſeth delays: wherein this Mirror ca. 5. 6. 1} 
noble King followed the teps of that god King Alfred, in whoſe time the Law 
of England was as followeth 3 En ſon temps puiſſoit cheſcun pl aver commiſſion, 
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Fleta li. I.Ca.1T. 


IO E.4. 18, W.2. 


CAaP.2 5s 


Fleta ubi ſupra. 


Fleta li.r, ca.11, 


Vide r. part In- 
ſtir.le&.958, 


Fleta ubi ſupra. 


Gloc'. caps; 


Mich. 28 H.8$. 
Benloecs. 


ou briefe a ſon Viſc? al Seigniour de fee, ou a certein Juſtices aſſignes ſur cheſcun 
tortz En ſon temps ſe haſta droit de jour en jour, ilfint que ouſter 15, jours neſtoit 
nul default, ne nul effoine adjornable, - -- A. 

2, Þythis Act, not only the Gardein is a diſſeiſo2, but the Feoffe alſo; any 
ſo doth Fleta render it, Et apud Weſtm' fait proviſum quod cuſtos, qui alicnat ter- 


ras hzredis, habeatur pro diſſciſitore, 8&c. and ſon after. he ſaith, Habeantur pro 


difſeifitoribus tam cuſtos, quam emptor, 


C Et ſoit le ſciſin baille per Juſtices, &c. al prochein amy del in- 


. fant, a que le heritage ne purra my diſcend*.], This clauſe Flcta rendzeth 


in this manner, Et cum terra fuerit recuperata, tradatur propinquiori amico, cui 
hzreditas diſcendere non debeat, quireſpondeat pero de exitibus, cum ad =tatem 
ſuam pervenerit. | | 

And where the @tacute ſaith, Soit, 8c. baille per Juſtices, the meaning is no 
m922 but this, that the Juſtices befoze the recovery was had, ſhall charge the 
next of the kin, to whom the land cannot deſcend, to take accozding to this Act 
the cuſtody of the lands, and to yield a true account.to the heir at his full age, 
and to enter an o2der of Court thereof acco2dingly, 

And he is neither a Garvdein in Chivalry, no2 in Socage, but a Dtatut 
Gardein in lieu of the Gardein in Chivalry by fo2ce of this Act. | 

And if this Gardein dye befoze the full age of the heir, his Crecuto2s ſhall 
not have the cuſtody, but the next of kin, to whom the land cannot deſcend 3 foz 


this Act hath annexed it to the next of blod, to wham the land cannot deſcend, 


C Et le gardein perde a tout fa vie la garde, &c. ] This bzanch 


is to be underffoy of a Gardein in Droit, that is to ſay, of the chief Low, 


foz he is not only to loſe the cuſtody of the land aliened, and of all the reſidue 
of the heritage which he had in Wardz bus alſoo loſe all benefit of Wardſhip 
of that tenancy by the letter of this Law, vuring his life, fo2 that againſt the 
office and duty of a Gardein, he hath ſought the diſheriſon of the heir which he 
had in his cuſfody ; and Fleta tranflateth this clauſe in theſe wozds, Ec {i fit ca- 
pitalis Dominus qui hoc faciat, amittat cuſtodiam tota vita ſua tam de refiduo, 
quam de terra alienata 3 but in this caſe the Lozd by his feoftment of the tenans 
cy, 92 any part thereof, hath extinguiſhed his @eigniozp fo2 ever, whether the 
feoffment be made of all the Tenancy, o but of part, by the Common, Law t 
and theſe wozds (during his life) being in che affirmative, reſtraine not the 
operation of the Common Law in this caſe, - 


C Et $i auter gardein que chiefe Seigniour. ] This is intended of a 
Garden in fait : as where the Lo2d aſſigneth over the cuſtodies to another, he 
is called a Gardein in fait : Hereof Fleta ſaith, Et fi alius fuerit cutos, quam ca- 
pitalis dominus feodi illius, amittat cuſtodiam rei recuperatz, &c. s 


C Perde le garde de tout cel choſe. ] The feoffment made by the 
Gardein in fait is a fozfeiture of his eſtate by the Common Law of the whole, 
if the feoffment were. made of the whole and if of part, then of that part 
only by the Common Law; but this Statute giveth the fozfeiture of the whole 
land in Ward: but it ſemeth in this, the Wardſhip of the body is not loft, 
becauſe this bzanch extendeth to the land only 3 no moze then upon the Statute 
of Glouc? in caſe of waſte done to the diſheriſon of the heir, the Statute ſaith, 
Perdra le garde, yet ſhall he not loſe the cuſtody of the body : and in both theſe 
caſes, the Deigniozy, which is the cauſe of the Wardſhip, continueth 3 but. 


where the Deigniozy is extind, there the heir ſhall be out of Ward, both foz 
body and land, | 


this Act, the Gardein oz his feo 


02 ſome other would elloigne. oz diſturb the 


C Sue pur luy un de ſes prochein amies. ] Befoze the making of 
/ Infanc, 


moron 
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Infant, ſo as he could not take his remedy by Law, and by atto2ney he could $ce vefore 6; q24 
not appear, therefoze this Act in this particular caſe doth gtve the Jnfant.co 42 E-3-16. 
purchaſe and follow his Writ of Aſſiſe upon this Act by prochein amy, albeit V-2c415- 

he be not pzeſent in Court 3 and ever ſince the Statute of Weſtm.2. which is ge- 


neral, the common rule is holden, that an Jnfant ſhall ſue by prochein'amy, 
and defend by Gardein, | FT, 


——_—_— 


| C Prochein amy. ] Amicus propinquior 3 Jn our Ewks the names of 
Gardein and Prochein amy are ſometimes taken the one foz the other, becauſe 
the Gardein and Prochein amye are oftentimes all one, as the Gardein in ſo- 
cage is alſo Prochein amy, 8&c. And now as well the Gardein, as the Prochein 
amy are allowed by the Judges to be ſome of the Dfficers of the Court,and both 
tn reſpect of their place. and skill, are in troth the veſf Prochein amyes foy the 
Kod and furtherance of the Infants cauſe. 

'Fleta rend2eth this clauſe in theſe wozds;Et ſiheres impeditus fuerit ad ſequen- pjera ubi (upra; 
dum, ſequatur unus de propinquioribus amicis, & admittatur; and this admiſſion 4o E.3.16. 48 E. 
is by the ozder of che Court, but the Gardein muſt put in a Warrant. 3-10. 33 E.3. 

-\ In an Action of waſte, bzought by an Jnfant againff the Abbot of R. as Gar- nary 2 os fy 
ein in Chivalry, quas tenet, the Jnfant came not in perſon, but one came as ,?'7\aq.s 
Prochein amy by the Statute, which is intended by the ſaid Statute of Weſt. 2. 28 afl.2. 29 Afl: 
and p2ayed to be received to ſue, foz that the Jnfant was efloinedz againſt which 57. 35 H.6.12. 
this objection was made, that it appeared not judicially to- the Court that the ID _ Hs 
Infant was efloined, and that ſuch a ſuggeſtion- in the caſe of Aſſiſe of Poz- - Ea, Fo 
panceſter had uſed to be made, becauſe the eſloyning, whtch is the cauſe that the ney 15. 

Dtatute ſetteth down, might be enquired of, being a jury, the firſf day, but 

otherwiſe in the caſe at the bar being an Action of waſte 3 but it was reſolved, 

that the Prochein amy ought to be admitted upon the ſaid ſtiggeſtion in this 

caſe, foz that the Writ is bzought againft the Gardein, which peradventure had 

efloingd the Infant, and he of his own w2ong ſhall not take advantage, and 

thereto2e the Court did award that the Prochein amy ſhould be admitted to ſue,xc. 

Which caſe Jhave remembz2ed here, becauſe it may ſerve fo an erpoſition as 

well of this Act of Weſtm.1. as of the ſaid Act of Weſtm.2; | 
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CAP. XLIX. 


T DN briefe de Dower dont dame riens nad, ne ſoit le briefe aba- 

tus per exception del tenant, pur ceo que el avera. reſceive ſon 
dower de auter home avant fon briefe purchaſe, fi] ne -puit monſtre 
que el eit reſceive part de ſa dower de luy meſme, & en_meſme la 
ville avant ſon briefe purchaſe. 


- The miſchief befo2e this Act doth notably appear by Bra&ton, who treating Bra&ilib.4+ fol, 
of this Writ,Uunde nihil habet, ſaith, Ad hoc autem quod dicit mulier in intentio- 311b, 
ne ſua (& unde nihil habet) fi quidem partem dotis habuerit, licet minimam, ft 

hoc dedicere non poſlit, vel cum hoc probatum fuerit, cadit breve, nec de reliduo 

quod ci defuerit poterit fibi proſpicere nifi per breve de re&ode dote, nihil igitur 
Kcipiat de dote ſua ante brevis impetrationem, ita quod breve contineat omnes de- 
forcientes ubicung) fuerint in uno comitatu, vel in diverſis. Et cum omnes conti- 
neantur, tunc primo recipiat, & fi recipiat ante judicium, etiam tine judicio non pb- + 
ftabit ei exceptio, quod aliquid habuerit, quia reſpondere poterit, quod fatisfatum 

elt ei ante judicium, &c. t1 petens dicat quod exceptio, &c. ei nocere non debet, 

quia nihil habet in tal villa, vel in alia tali villa, non valebit talis ſua replicatio, 

quia id quod dicitur (unde nihil habet) non debet referri ad villas, fed ad dotem : 
hereby doth the miſchief befoze this Act manifeſtly appear. _ 

ds "s.. n 
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262 Weſim. primer, Cap.49; 
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Fletall.5, £4.25, And Fleta rehearfing the effect of this Statute, ſaith, In brevi autem de dote 

unde mulier petens, nihil habet, non cadit breve per exceptionem tenentis petentis 
- judicium de brevi, deſicut fupponit eam nihil habere, cum aliquid habcat,vel dotem 


ſuam de _ receperit pro parte ipſam contingente, nifi partem dotis receperit a 
ſcipſo in cadem villa ante brevis impetrationem. 


Bricfol.258. 6s,  C Pr Exception del Tenant. ] Regularly Tenant is caken fo2 him 
83-2. ibid.$09. 3 that is Tenant of the fr&-hold, but in the caſe of Dower,it lycth againſt Gar- 
13 E.2. ibid.833. din in Chivalry, becauſe in that caſe he is to anſwer foz the heir, but not as 
6E.3.257. 7 E-3- gainſt the Gardein in Docage. Dee hereafter in this Chapter, where this ex 


or _ -* <4 ception ſhall lye in the mouth of the Wouche being Tenant in Law, 


11E-3-Briefq77- (CC Deluy meſme. [ Firft, it muſt be of the ſame Tenant, and not bf 

r3 mY > another, though it be in the ſame Town ; as if the husband infeoffeth A. of 

16 Ee3. 919:657+ qmhiteacre, andB. of Blackacre, both in Dale, and the wife.receiveth Dower 

4E-3-42: of A. ſhe notwithſtanding ſhall have a Writ of Dowet (unde nihil habet againſt 
B. by the exp2eſs purview of this Act, fox he is not the ſame Tenant of whom 
the received her Dower. ; 

Brit fol.257. Sccondly, if A. having a wife doth infeoffe the husband of one acre, and the 

12 E.3. Dower 89. Wife of another, and both in Dale 3 A. dyeth, the husband.aſſigneth Dower of 
his acre, yet doth the Writ of Dower (unde nihil habet) Iye againſt the husband 
and wife, foy they are not the ſame Tenant, 

2 E.2. Dower 124, Thirdly, if the Waron be ſeiſed of Wlackacre and Whiteacre in Dale, and 

12 E.3. Dower 86. after the coverture maketh a leaſe foz life of Blackacre,and granteth Whiteacre 
and the reverſion of Blackacreto A. and his heirs, to whom attoznment is made, 
and dyeth 3 the wife receiveth Dower of A. of Whiteacre, and after the Leſſ& 
foz life dyeth, the wife ſhall have a Writ of Dower (unde nihil habet) to be en- 
Dowed of UBlackacre 5 fo2 albeit it be againſt the ſame Tenaut, and in the ſame 
Town, and befoze the Wric purchaſed, which are the thze points required bp 
this Act, yet is there another p2operty neceſſarily implyed; and that is, that he 
be ſticha Tenant of both the one land and the other, at che time of the reteitof 
Dower, as ſhe might have had her Writ of Dower ( unde nihil habet) agatnſt 
him, of both which ſhe could not have in this caſe, in reſpec the leſſe& fo; life 
was Tenant of the fre-hold at that time, and ſo no default in her, 

3 E.3. Dower9s, The Waron is ſeiſed of a carue of land Holden by Knights ſervice, and of 

3E.3. Voucher. Uſhiteacre in Dale, and after the coverture infeoffeth A. of Whiteacre with 

156. Kel. 128 Warranty, and dieth, his heir within age, the Gardein aſſigneth Dower of the 
carue of land, and then the wife bzings her Writ of Dower againſt A. who 
voucheth the heir in the cuſfody of the Gardein, the Gardein pleads the receic 
of Dower of the ſaid carue in the ſame Town, and adjudged a god plea,and the 
Writ of Dower (unde nihil habet) abated, | 

The ſame Law it is, if the Gardein that aſſigned the Dower dyed, and the 

hetr had ben vouched in the guard of his Executozs, hisCrecuto2s in the caſe 
aboveſaid ſhould plead the ſame plea, 

Firſt part of the And lo if the heir in chat caſe had been vouched of full age, he might have 

Inſt.ſe&.39. pleaded as vouch, as an aſſignment of Dower by himſelf inthe ſame Town, 


' 18E.2.brief829, (C Enmeſme la ville.] A Writ of Dower, unde nihil habet,poth lie in an 
4 E.3.1b1d.745- Yamlet, but pet if the Demanvant have received Dower out of the Pamlet, 
4 E-3-52. 8E-4-6- 4nd in the ſame Town, the Writ ſhall abate , otherwiſe it is, though it be in 

' the ſame Parith, if it be in another Town, foz the wozds of the Statute be 
En meſme la ville, 


Flera ubi ſupra. C Avant ſon briefe purchaſe. ] @f this clauſe Fleta faith thus, Si 


BraQon ubi ſupra. . ove | : No 
> K.3. Vouch 106. partem dotis ſuz receperit poſt breve impetratum, quamvis ab 'ipfo tenente, non 


E.2. Dower 86, PIOPter hoc cadit breve mulieris, cum dicere poterit ante judicium, quod de reliduo 
Regift 4) "a vel omiſſione eſt ei ſatisfaQum, and ſo it appeareth by Bracton, it was, as to this 
potnt, at the Common Law, 


CAP, 


\ 
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CAPE 


FT: pur ceo-que le Roy ad fait cel choſe al'/homour de Dien; 
$ } & faint Eſgliſe , & pur le common profit” 'de peophke ,- & 
pur le allegeance de' ceux queny ſont greves, yes, i ne voit my que 
auterfoits: puiſſent turner a prejudice de- lny, ne de. fa corone : 
Mes que les. droits, que-a luy apperteigr; Tay foient faves en touts 
points. | 


This is-a ſaving tothe Kiug: of che-Rights of his Crown, 


C Cel choſe..] That is, that this catute'of W. r. which hath; been mave 
to four excellent ends, vizs the honour of: God; the honour of the-Church,foz the 
Common-wealth, and foz; the remedy, disburdening, and eafe-of chem that. be 
grieved, ſhould noc.be y2efudicial tohim,. oz. to: his Crown, but that the rights 
which to-him aypertain;, ſhould'be ſaved; | 


4 


C Allegeance de ceux.quenx-ſont greves. Þ This-thould be Allevi- 
ance. de ceux, &c. That. is, dipburdening, remedping,. and eaſing of fuch as 
be grieved,. | | 

E Mes que les droits.queus-aluy appertain'. ] hat is to ſay, the Regiſt.fol.6t: 
Kings Rights, oz the Kings Rights of his Crown;oythe Rights of the Crown, Bratton. 
fox ſo:thele,- which ſince are called pzerogatives, befoze this time were called _ ; 
ry Regia; 03-Jura/Regia-Coronz, og Jura: Goronz 3 Bratton-caUls' thern Privi- 3**0n fol.r, 
egia-Regis aud Britton, DroitleRoy. - = £6210 Ly Sh: Trmngs 

Ent: ſince this 'Aa-jus-Regni, &c.. hath! betv-commonly called/ Przrogativa AAA 


| Imp.95; 
Regis, which isall one with this, that this Att calls Droit le Roy. Eg She fac 
Si the firlf part of the Inſtitutes, ſef:3. Lex Corone: Io. 8Hg.z 
9 H.4.6, J ” Eq. . 
; ' 12,13, 


CAP. 
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CAP./, LJ. 


IT. pur ceo, que graund.-charitie. ſerra de faire;;droit-ja 169 
E en tout. temps, . ou, meſtier ſerroit :;Purview ! eſt;per, aſſent 
ment des Prelates, que Afliſes de\Novel diſleifin, 'Mortdaiineeſter, 8 

' de Darrein preſentment fuiſſent-priſes en.le-Advent, en Septuageſime, 
& en Quareſme, auxibien come /c home. prent-lenqueſts, 8 ceo pria 


le Roy as Eveſques. 1TO7 


The cauſe of themaking'of this @tatute voth manifeſtly appear by Bricton, 
who being 1B, of Hereford, and expert both in the Common and Canon Law, 
Britton ca.$3- fn his Chapter De challenge de Jurors, ſaith thas; Et fils yſvient aſſets des Jurors 
| uncore purrount aſcuns' eftre removeables per'iverie challenges des parties, & auxf 
pur:le temps en.caſe : Car heures neſont pas meures': i Car per Canon eſt defendu? 
de/faint Eſpliſe ſur peyne de excommengement, que de la ſeptuageſine jeſqueaF 
Utas de Paſche, ne del comencement de Advent jeſqueial Utas de a Epifayne, neerr 
Jours del quatre temps, ne en jours de major Letanies, ne en jours de Royeyſouns, 
ne en le ſemaigne de. Pentecoſi;ne en temps de'fcier blees; ne de veridenges que du- 
xent de la S. Margaretjcſque al;15. de S. Michael; :ne, enfolemne jours de tefaints 
de ſaint, nulluy ne jurge ſurle Evangelies, ne nul ſecular plea ne teigne, neſummons 
ne face en temps avandits, iffint que tout ceſt temps ſoit done a Dieu prier, & de 
- peſer contekes, & deraccorder ceux, que font adilcord,: 8& pur coiller:les biens del 
. terre, dont le,people doit vivre.,-,.. in, | $0 $109335-2041k 
Which in. reſpeg of ſome -difficulty J-have thought god to. tranſlate3: 
.,_ 2: © And if ſufficient Jurozs appear, ſome are removable fox. juſt: challenges 
'.*+++* of the parties, and alſo fo2 the time in caſe'3; foz all hours-are not fic! 
':« foq all ſeaſons 3, fo2 it is fozbidden by the Cannon of holy Church upon 
----- «vain of Cxcommunication, that:from the, Septuageſme until [eight days 
-_. « after Eaſter, and from. the , beginning of Advenc-until eight days after 
94 « the Epiphany, ( oz Twelfth vay ) oz in the days of the four times ( that 
Harveſt, « is, the Ember days appointed foz publick Faſts four times in the year) oz 
Arvi viſtis. <« in the days of the great Letanies, 02 in Rogation oz Gange days, 02 .in 
<« the week of Pentecoſf, 02 in time of Yarveſt, o2 of Uintage which dureth 
<« from the Feaſt of ©. Margarct (which is the twentieth of July) until 15 days 
<« after the Fealt of ©. Michael the Archangel, oz in the ſolemn Feaſts of the 
« Acts of Saints, no man be \wozn upon the holy Evangeliſts, noz any ſe- 
< cular plea be holden in the times aforeſaid, but that all theſe times be gi- 
< ven foz pzayer to Gov, and to appeaſe debate, and to acco2d them that be ac 
<« diſco2d, and to gather the fruits of che earth, whereof the people may live, 
.<« which were wozks of piety and charity. | 
This Act beginneth wich a Paxim of Law, Summa charitas eſt facere juſtiti- ' 
am fingulis in omni tempore, quando opus fuerit, andtherefoze p2ovideth that the 
the Aſliſes, viz. of Novel difſeiſin, Mordaunc*, and of Darrein preſentment 
ſhould be taken in Advent, Deptuageſme, and Quareſme, 


Int' leges Edw, C-Tont temps. *] Here is underſtod Convenable in Ley, foz in the Com- 
Regls, anno mon Law there be Dics juridici, & dies non juridictz dies non uridici ſunt dics 
Dam. 924. Dominici, the Lo2ds days thzoughout the whole year, ſo called, becauſe the 
Lozd and Daviour of the wozld did riſe again on that day : and this was the 
anctent Law of England, and extended not only to legal pzoceedings, but to 

contracts, 


- 


mo" —— — 


"Is; - 
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contracts, #c, Dacus fi die dominico quicquam fuerit mercatus, re ipſa, & oris pr#- 29 H, 6. cap. 
terea duodecim mul&tator, Anglus triginta ſolidos numerato; And it is trulyfaid, 

Reges, qui ſerviunt Chriſto , taciunt Leges pro Chriſto. 2. Jn Caſter Term 

the day of the Aſcenſton of the Lozd Jeſus Chziſt. z. Befoze the Dtatute of 

32 H. 8. Trinity Term extended into the time of Yarveff, and: then in thac 

Term che day of the Nativity of ©, Johr Baptiſt was not dies juridicus, but bp 

that Statute that Term is fo abbzeviated, 'as- that day falls not within- the 

ſame, only dies Dominici are" tiot -dies juridici fn that Term, Jn Michael- 

maſs Term the day of All Saints, and the dap of All Douls; And in Hilary 

pies the day of the Purification of the bleſſed Uirgin Mary, are not dies 

uridici, | 

: And it ſhould fem by Forteſcue, that there be alſo horz juridice, foz he dedi- Forteſcu. cap, 5 3 
cating his bok to'the Pzince ſaith, Scire te etiam cupio, quod Juſticiarii Angliz f9l. 66. b, 

non ſedent in Curiis Regis, nift per tres horas in die, ſcilicet ab hora oQtava ante me- 

ridiem, uſque horam undecimam completam, quia poſt meridem Curie ille non 

tenentur, fed placitantes tunc ſe divertunt ad perviſum, & alibi conſulentes cum 

ſervientibus ad legem, & aliis confiliariis ſuis. Quare Juſticiarij, poſtquam ſe refece- 

rint, totum diei refiduum pertranſeunt fiudendo in legibus 3 facram legendo ſcri-, 

pturam, & aliter ad corum libitum contemplando, ut vita ipſorum plus contem- 
plativa videatur, quam aCtiva, &c. : 

«And the Mirror ſaith, Abuſion eſt que tient pleas per Dimenches ( i. Sabbath Mirror cap.5. St. 
Days ) ou per auters jours defendus, ou devant le ſoiel levie, ou noQtantre, ou in 

diſhoneſt licu, 


C Purview eſt per aſſentment des Prelates. ] Which is etpeſſed, not 
that the Pzelates aſſented alone, but that ic was enacted by the King with 
the whole aſſent of Parliament , which is implied by theſe wozds, Pur- 
view eſt, and this Ac is entred into the Parliament Roll with the reſt made 
in this Parliament, ut per aſſent des prelates is added to manifeſt that this 
Act concerning the crofling of a Canon of the Church was enacted by their 
allents, 
And here it is wozthy of obſervation, that albeit divers Judges of the 5** the firſt part 
alm were men of the Church , as Britton, Martin de Patteſhull , Wil- $.g.c24. 
atn de Ralcighe, Robert de Lexinton, Henricus de Stanton , and many 
others; and that the honozable Officers of the Realm , as Lozd Chan- 
celloz, Lozd Treaſurer, Lozd P2ivy Seal, Waller of the Rolls, ec. 
were in thoſe days men of the Church, yet thep ever had ſuch honozable 
and true hearted courage, as they ſuffered no incroachment by any fozrein 
power upon the Rights of the Crown , 63 the Laws and Cuſfoms of | 
the Realm, as in Cawdryes Caſe in the fifth pare of my Repozts is Li.s- fol.1. Caw- 
por ſhewed, and much moze ( if it were requiſite ) may be ſaid in that 4*i<5 Cafe. 
behalf, 


C Eri Aſfiſe de Novel diſſcifin, Mordaunceſter, & Dartein pre- 


ſentment. ] Hereof Britton ſaith, Les Eveſques nequident & Prelats de ſaint 


Eſpliſe fount diſpenſations que Afſſiſes, & Juries ſont priſes en tiels temps per rea- 
ſqnable encheſons, 


Brit, ubi ſupre. 


| 
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C Advent. ] Adventus Domini in catne, & incipit die Dominica proxim? 7A.p.7. 14 Ag 
ante feſtum SanCti Andrez, vel ipſa die Sandi Andrez, fi in Dominica veneric ; 
and'endeth eight days, after Twelf-tive, oz the Epiphany: ' 


C Scptuageſime. ] Septuageſima beginneth on the third Sunday befoze 
Shzoveſunday, and endureth till eight days after Eaſter. 


M m CE a= 
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C Quareſme. ”] Quadrageſima beginneth the firſt Sunday in Lent, any 
endureth all Lent, 


C Et ceo pria le Roy as Eveſques. '] Fair and gov wozvs many 
times further, but never hinder any god wozk, | 
Pow the Canon aboveſaiv tok no place in other Actions not named 
tn this Act (if pou obſerve the times fozbidden by the Canon) is manifeft 
| oy = Boks, and common experience in all} ages fince the making 
reo! q 


\ 
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T- is catlev Slates 46'bj Bigatnis of the Fit Li ter eps i, 
Rl thole that be: mw are wenegs = the wes 


TN preſentia veneribilium patrum "bears EpiEdporm Fr 

liz, & aliorum de conſfilio Regis, recitatz fuerunt conſtitutiones 
ſubſriptx;-.8poſtmiodum coratn- Doniiti& Rege8Confilio ſao au- 
ditz & publicatz,; quia omnes deconfilio; 'tamJuſticiarii, quam: alit 
concordaverunt, quod in ſcripturam redigerentur. ad perpetuam me- 
morinin;: & quod firmiter ob erventur. | 


; 


Here may you obſerve the ancient oder of piociditg' in Parliament fo 
paſſing of ills ; firſt a ſelec Committee of certain Biſhops, Barons, aud 
ſome of the Commons, with the Judges aſliffants ( who after are expzeflyna- 22? 2208 
med: )-exp2efſed here tinder theſe wozvs,. Et aliorum de conſilio Regis, ( foz at - 291 
this time the Lozds and Commons ſate together ) and after the Commictee of 
both Youſes had reſolved hereupon, then to,Repozt. it to the whole Councel 
here erpzelled nnder theſe wozds | Auditz & publicate: ] which ozder in the le- 
veral Youles is continned'to this day. 
Shard beholving the manner of the penning of this Act, was of opinion; that 30A. 5. g E. 2. 
it was no Act of Parliament; but the contrary is holden by many expzeſs au- Dower, 169. 5 ES 
thozities both bekoze, ativ after him, And cheſe wozvs in the firlk Chapter [Cons 75:2 1357 of - 
cord? elt per Juſticiarios & alios ſapientes de confilio Regni ] do p2ove tt to be by 21.9.7. 48.9. x. 
authozity of Parliament, foy Conciltium Regni is the Lozvs and Commons le 2. tit. Aid le Roy 
cally. called Commune concilium Regni. 33 © 


C Quia onnes de cotifilio, tam Juſticiarii, quiim alti concordave- 


rant, &c. ] And becauſe this was done by 'the advice of the Juſtices, and 
was but a dec parlen of Common Law concerning, aid prier of the: King, 
and — on of orhe Ad it appeareth, therefoze they are in- 
ſerted into the Ar 1 #4 Qui. conſuetudines & uſam judiciorum ha- 
Qenus habuerint ;- And' Sir Rap <q de ow ' was chief Juſtice of the Kings 


Bench, #nd Sir Thomas de Weyland rhiet Site of the Coure of Common 
Pleas a' at this Parliament, 


| M m 2 CAP, 


0 Statut. de Bigamis. Cap.1. 


ir CR OTE 

LE acnabin tenens excipit, La. "ſine "7 4 4-47 non 
poſlit : DORN Reel per F*% & alios ſapientes de 
conſilio Regni Dg Reps bl #7 Biuſatf judiciorum 
haQenus MONTY 5 ubi feoffamentum faum fuerit per Regem, 
& charta x of a. tantam ſe habeat, quod 1 alia perſona 


per: confi qmentum & copki lem. chartam teneretar.ad 
_ gs wy rius procedere.non. potueruntz] mec:huciuſque 
uper 


ocelferunt, nili ſfuperhoc -<Muiigg a _ OI, nec videre 
poſſun quod Pprooecere: poli. Jig Bel. 


F167 
I wt 
'« 'Per Juſliciarios, & ales hots a ebafitio Regni/Domini 
is. ]; Vers. wig aiſed the - <q of Parliaments, when the "Acts 
were Rex ex conſilio ſapientu 

rnter leger Inz, "At a Parliament holden by ing $ bras anno Domini 7a7. the Scatutes bee 
&w dom. 727- gan thus, Ego Inas Dei benefo Rex ſuaſu & inſtituto Cenredi patris mei, Heddz 
& Erkenwaldi Epiſcoporum meorum, omnium ſenatorum meorum, & natu majo- 
_ iertutt pop ay in mg ſeryorum Dei PPE. &: Þere is the 


Inter leges Alure- 


di Regis, An. dom. minis Ommat ins 
500. | Ks 


Inter leges Athel- 
fta 
94%. ** 


oh. ch | w91 = "Otis TE EN wammeengs ot 
ut Tun op a Nunc etenim mage nil niſi uamen Sumo) oatfa 


Tater leges Erhel- And that great Parliament which Echeldred -—— Goa called: ts ers 
dredi, An, dom, ciliurni: | and moze of this king. mig the aſta : 


3016, C s oy 
-E Sogn Kiel 9a bios -t. 
ent, e ma Fi ver 
th the Orin. Cuſtoms wt ale j "6 l places, = 


See the firſt part | 
See che Gt pare i ly hereby, ! aud more ac large may appear in | he firſt Part of | itutes, / 
Ae "RO Tantum ſe habeat , quod 6 alia perſona per 'conſimile ; * a 
zudicatur tem» tum & conſimilem chartam teneretur ad warrantiam, Juſtic' ulterius 


pore, K.x, procedere non potuerunt. 7] By this Bzanch, if the King give lands with 
| clauſe of an expzeſs Warranty, pet the Patente, #c, ſhall not have oz recover 
in value againſt the King, without ſpecial wozds that the King ſhall yteld lands 

in value upon eviction, tc. and nevertheleſs, in that caſe he ſhall have aid of che 

King by the general purview of -cthis Law, foz it is fo2 the honoz-of the King, 

that he aid the Patentee with any Recozds oz evidence that he hath fo mainte- 

417 E.3.12. H. nance of the eſtate which he hath granted and warranted to him. aWBut if the 
6E.1. Rot. 2. 187 King exchange lands with another by this warranty in Law, the King is bounp 
bane' Walla, | og Warranty, and £o yteld in value, andſo it was adjudged, Hil. 6 E, 1. in com- 
mauni al bauco Rot, 2, William Breyſes caſe, Wallia, 


b It 


Cap-r. A ;  Sriatur do Bigmna.” _ 0G 


b If the King give lanzs to one in fee, by this wozd Dedi, this bindeth not b8 E.3.10-18 E. 
the King to Warranty, and pet the Patentee ſhall have aid of the King by the tir. Aid. +ZI» & bo 
letter of this bzanch, becauſg THO oh her perſon ſhould be bound to : by we 7- & 15 H.7, 
Warranty by this wozd Dedl : it the tenure by the Patenc is ' 
to een the chief the Co A * , 

e If it appear to the Court, that, che Letters Patents, oz other cauſes of-aide c 28 AM. rg, 

& be void, ai Law,'07 infuffitient {#Law;/no aid Galt 'be'grances, Þ; 28 £:3:94-b bf E; 

3aw will nt thoſe/ things to/be-nived 02 maintained-by} the cou ;3 20D $0 E,3-58 

Donrs of bart appear tothe Court $0 he-voin,: ol good, wah by E. erg "eY 
eng 3 /Ubi lex: aliquem cogit oftengete cauſany necelſe lt quod ufo 43! 118. 4.86. 


Jegitima, 2 [jOl 1 I.4. 4 H.6, 
4And a ing to fon nh pitip fan ohh Ea jubged 45, E16y. th 25. 13s 
Foxleyss als, EN nas te uſed fo2 delay NRetile ts 5g f0- 12. 8 Hoon. 
reble and dncſent Keeozds; ati Sn Sied {0 Crt Monet tn dLib. 5.106.111, 


this Chapter mult be taken foz lawful ——_ and "Chartevs, ap!ii.othor foxleys caſe, 
caſes. hed 4 py .Coram 


MA Tet it hath hen ſaid in the caſe of aid pr ph wr it holveth jn._all.p ines, Wilrſh. 27 Er. 


dant not in aid, but de Caran: Juſt; ad : 
d di Th vaes's if it" tv An Com « 


ule is yivt avatlah by uetent fn Laws AC Cor 
ro ſallowthe rit, aridco pzoreed tn the tak, anvil the cauſe YO: jen ae outing . 
urt.eo be ſore pied db aSragny it apprirec hs hn bf b50ithe e Paſch. 10 E 3. 
; he Judge We bþ Wet nd £m ones, as Coram Rege Rot. 
Z, Ay Reveal a co, betw&n Ma Blbfcild PP"/in” ions firme oe Foe Tr.rx 
Fey Eatl 'of' Kent Plaintif, "and Thottiis Havers" Fay r.2; Coram Rege 
.the Carl. of ndell ,Defenvant, 's the Panoz bf Winfatthinge! int 21 E.3.24.44- 
109% $45} 22K3.6.25E.3, 
MW Upoy the aide pricr, oz Writ, the awatt{s Qubd tenens'five defenden# F6- - 2 R.3.13, £1 
uatur penes Dominum Regem, andthe Tenant's Defenvant ought toxemove oH .. , p = y —_ F 
bi d into the FE andin caſe of the wal the plea is ,nog,puc F.N.B. 153. f. & 
| 9] ” T54 die. Regiſt. 
C5 A'S WoKo 04s Of! 21304 220,221,227. l.ge 
C Nifi ſuper hoc ict a a Regs habuerint:5 This Preceptirh ging ane Ber 
Bis Kings Writ of Proccdendo, whereof there be two * Bing viz, in, loguela / T997 no} Anna 
Fey wk Th fo At oh: Commavomenrs (n ji judicial mhocebſi g are Sees! 199.6 caſe, _ 
0 to e Comm whereof d IO £.3.0I, 22 
4 the einer N.B. ar TTksz art Oh Wet rhe Mg, Te ime. | Eg 266. $61 


rito julziciz, in dye foe ought to grant, fo2 the. King pon bp eat F.N.B. 153, & 
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Cap:2 


x if N certis: aver caſibns,utpote ubiRex « Fa ENT, MA rat fiea | 
Þ/-veriv fadtum arg re man alienam, vel rem aliquam.alicui cant 
erit,”\ m 18 ipſ6- eſt; -yelubi :charta-profertur, quod: exte- 
quod reddiderit; neeclauſula aliqua in ea-contineatur, per 

uam agate debeat, &in conſimilibus calibus, non erit ſupet- 

n— edendum.;, occafione ;. tionls,, tarificationis, conceffionis, eu 

- ;. redditjonis,. aut aliorum confimilium, pr PA AF RAG fg 
{; *ftenſum, fine dilatione-procedatur.'.; 1 . 


# oy 
ot "7 


6 aps OM « 'UpiRex: confirmaverit. vel ratificaverit. ]-. Dire be this _ , 
33» 39 E-3 Won gi. « #6: ought not £0.be. granted of. the King, no2- the Court ſurceaſe 
{oy a Writ 


35 6.96 $1 $6. Domino; Kege inconſulto.; whereof the fit is, one the 
DE RE nn hn, Wl 

| /./: » mation giveth no. elkate,- aud any eſtate, £ no rene 02 
- is reſerved,/92 wher wher Tis (as hath been ſaid) another perſon were tivt- 


ive, -" bound- to; ol L ; rent oz. ſervice be reſerved, and by the Agion 
© lyought. (if: the. Demanvant. vail ) the. rent 02 ſervice ould be defeates, 
then there is:gwd. cauſe of aide prier, 8c. .03/if-a conimon perſon-were in that 
caſe bound to Warranty, then i is the confirmation in nature of a Feoffnenc, 
-- A8h, within: che; firſt : - what hath been ſaid in caſe of ap cata gd an 
'* Tha jor fr eaſe. ns by 


"C Alicui coceſſerit; quantiim in my eſt. ] ” Pere is the PRE Gite 
- where no aid ought to be granted, foz the King grantech but his own effate ' 
- wichogany Warrny 21:50: 6 


es. 


na 5 wr 7 {GY C.20d Rex.tenementum aliquod reddiderit, nec caufala aliqua 
19.g.8 contineatur, per quany, warrantizare debeat, CC. is 
20c: highs ran inicaſs of ene: 0 We 
#202" 2 Potion: erit oſtenſum, fine dilatione nj 
fy ry "I * het et e's Fury ati ſhould be granced, 7 
ts £ by fozce o .be two errozs \ 


- be committed ; _ &. + A ot be ey hich is oxafn the expzels lets 
-ter--of the-Statute,. Non..crit ſuperſcdendum , &c. and againſt the Wok of 
14 E-3- copy 144 39 E-3- ubi ſupra, 2. That in caſe of aide prier of the King, oz of the Wric 
9 E.4-32- Dier De Domino Rege inconſulto, no ſearch ought to be granted, but ouly in a peti- 
I5 Liz, 320. on of Right. 
And if aid had ben in any of theſe thze caſes erronioufly granted, the Te- 
nant 02 Defendant ſhould have a Procedendo fine dilatione, that is, without de- 
dy and of rae EE is hgh ſenſe of theſe wozds, 


WO 


CAP. II. 

T NE dotibus mulierum | ubi aliqui cuſtodes hzreditat* taritorum 
yg ſuorum cuſtodias habent ex dono vel conceſſione Regis, ſive 
Cuſtodes rem petitam teneant, five hxredes diftorum tenementorumi 
yocentur ad warrant", {1 excipiant, quod fine Rege reſpondere non 


cn non _ ſuperſedeatur, quinin loquelaprzdift, prout juſtum 
erit, Procedatur. ; 


' This Dtatute having not been put in pzint until cowards the latter part of * p.* ATE 

the raign of H. 8. and rhereby, as it ſemech, not coinmonly known 3 there $512. ©3:4< of 

have divers atd pzayers been granted diredly againſt both the points of the pur- 45E.3-19: 13 R.2 

view of this Statute, as 'well when the Writ of Dower hath ben bzought br'« 545: 11H. 44 

acainft the Kings Gzaunte v2 Comriitte, as where the heir came in as Wou- MN Ss SY 

chee in his cyſtody 3 and the like rule Brian gave in 4 H. 7. bite when Juftice 4 7a ITY Be 

Towneſend remembzed him of this @tatute of Bigamis, the aid was over- Dower 169. 

ruled, 995g, RO, 0; Li.g. fol.x5,16: , 
And at the Parliament holven in 18 E.z. an Ac is in the Parliament Rot1 450 Bedingficlds 

thus entred, Quod viduz recipiant dotem de terris in cuſiodia Regis exiſtentibus, © ... X 

Dominus Rex precepit Juſticiariis de Banco, quod vidue poſt mortem virorum ſu- wr neo 7) 

orum' petant dotem ſuam, &c. & quod in placitis illis procedant ſecundum com- 18 E, x, fol.s. 

munem lepem Regni, & quod' partibus faciant debitum Juſticix complementum, 

- 'Do as ſeeing the letter of this Chapter of 4 E,z. exrends buc where the King 

hath granted the cuſtody over, oz where the heir came in as Uouchee, this Ag 

of 18 E.1. made about fourteen years after, adveth, that theſe UWivows ſhall 

recover Dower againſt the heir in the cuſtody of che King, where the King 

granteth not the cuſtody to any, but keepeth the lands in his own hands. Any 

J am verily perſwaded, 'that ſeeing the granting of aid, where no aid was 

grantable, was not any Crroz ( whereby the judgment might be reverled ) 

fome- Judges either foz that cauſe, oz foz fear, have granted aid of che King in 

many caſes, where it was not tobe granted by Law, and the rather, foz tha 

in ancient times aids of the King were-lictle oz no delay at all ; foy Writs 

of Procedendo. were ſpeedily granted, whereas of later times aids pzapers, any 

ſpecially Writs De Domino Rege inconſulto are uſed meerly foz delap of Jn- 

tice, and that foz no ſmall cime, 


CAP. IV. 


E. purpteſturis, ſeu occupationibus quibuſcunque facis ſuper £7 E-2- cap.13; 
Regem, five in libertatibus, five alib1: Concordatum eſt quod 
\ tempore Regis H. diffinitum erat & concordat', quod ubi occupato- 
wary rſtites fuerint, Rex de plano reſumat ſb; rem taliter occupa- 
tam + manibus occupantium, quod etiam de cztero in Regno obſer- 
vetur. 'Et fi aliquis de hujuſmodi reſumptionibus conqueratur,prout 
juſtum fuerit, audiatur. 


This 


Y 
_— 
———__ 


Statut. de Digamss. we” Cap.4: 


This Act is but a confirmation of a fozmer Statute mave in the raign of 
King H.3. | 


C De purpreſturis. |] Purpreſtura cometh of the French wozd Purpriſe, oz 
Pourpris, which ſignifieth an incloſure oz building, and in legal underſtanding 
ſignifieth an incroachment upon the King, either upon part of the Kings ve» 


meſn lands of his Crown, which are accounted in Law as res publice, & ſem- 
per favorabile fuit inomni republica principis patrimonium 3 oz in the high-waps, 


' 9} in common rivers, 02 in the common ſtreets of a City, o2/generally when 


Glany.li.9, C.,Il. 


Cap, Itineris, 


_ people, 


Glany. ubi ſupra, 


any common nuſans is done tothe King and his people, endeavozing- to make 
that pzivate, which ought to be pubick, which Glanvill very aptly defcribeth in 
theſe wozds, Dicitur autem purpreſtura, vel porpreſtura propric, quando aliquid 
ſuper Dominum Regem injuſte occupatur, ut in dominicis Regis, vel in viis pub- 
licis obſtru&?, vel in aquis publicis tranſverhis a, recto curſu, vel quando aliquis in 
Civitate ſuper regiam plateam aliquid £dificando occupaverit,, 8 generaliter quoties 
aliquid fit ad nocumentum Regii tenementi, vel Regiz viz, vel Civitatis, _ 

At was an Article of the Cir befoze this Act to enquire De purpreſiuris fatis 
ſuper Dominum Regem, five in terra, five in mari, five in aqua dulci, five infra 
libertatem, five extra. 

It appeareth alſo by Glanvill, that there be alſo purpzeſtures done to Sub- 
jects, but this Chapter treateth only of purp2eſfures done to the King and his 


? 


C Seu occupationibus. ] Þere occupationes are taken foz uſurpations 


upon the King, and it is pzoperly, when one uſurpeth upon the King by uſing 
of Liberties and Franchiſes, which he ought not to have : and as an unjuſt 
Entry npon the King into lands oz tenements is called an intruſion, ſo an uns 
lawful uſing of Franchiſes oz Liberties is ſaid an uſurpation, but occupationes 


in a large ſenſe are taken foz purpzeſtures, intruſtons, and uſurpations, 


C Seu in libertatibus, ſive alibi. ] That is to ſay, within liberties, oz 
places that have franchiſes, oz pziviledges, oz without, 


 C Ubi occupatores ſuperſtites fuerint. ] This was a Law of neat 
equity, foz it extended not but to the wzong doers themſelves, 


C Rex de planoreſumat. ]- That is, may clearly reſeiſe, Wut this is 
to be intended upon due conviction, foz ſo ſaith Glanvill , Et qui per Juratam 
ipſam aliquam hujuſmodifecifſe purpreſturatn convicus fuerit, in miſericordia Do- 
mini Regis remaneat, &c, & quod occupavit, reddet, 


C Et $i aliquis de hujuſm' reſumptionibus conqueratur, &c. 


And yet ſuch reſeiſures. ſhall not be final, but the party grieved may complairr” 
of ſuch reſeiſures, Et prout juſtum fuerit, audiatur, 


- 


Caps Statut. de Biganti. | 273 


CAP. V. 


E Bigamis quos dominus Papa in concilio ſuo Lugdunenfi om= 
1 / ni privilegio clericali privavit, per conſtitutionem inde edi- 
tam, & unde quidam Przlati illos qui effedti fuerant Bigami ante 
przditam conſtitutionem, quando de felonia reQati fuerunt, tan- 
quam clericos exegerunt {ibi liberandos : Concordatum eſt & decla- 
ratum coram rege & concilio ſuo, quod conſtitutio illa intelligenda 
fit, quod five effecti fucrint Bigami ate przdiftam conſtitutionem, 


ſive poſt, de cxteronon liberentur przlatis, 1immo fiat eis juſticia (i- 
| cut delaicis. | 


C De Bigamis.)] Bigamus is he that either hath married two 0) moze Mirror cap.3. 
wives, o2 that hath married a widow, as it appeareth in the Statutes of 18 E. 3. dn de 


cap.2, 1 E.6. cap.12, Britton fol. 1 1.b. 


7 Flera lib, 1.ca.32. 

C Concilium Lugdunenſe, 8c. *] The conſtitution here mentioned 11 8.4.10. 18 pf 
is in theſe wozds, Alcercationis antiquz dubium preſentis declarationis oraculo ©4P-3: 2 E-6. C12. 
decidentes Bigamos.omni privilegio clericali declaramus efſe nudatos, & coertioni PROISING 
fori fecularis addictos, conſuetudine contraria non gbttante 3 ipſis quoque anathe- A monarch cg 
mate prohibemus deferre tonſaram, vel habitum Clericalem. lib.6. decocrah, a 

This conſtitution is hereafter in this Chapter explained, Bonifacio 8. in = 

This Councel was holden at the City of Lyons in France, Gregory the tenth -»gdunenfi conc”. 
being Pope. edit, 

At the Councel of Lyons, Britton and Flete ſay, at Lateran ſaith Brafton,the pritron fol.225. 
Pope endeavoured to take away the pzeſentations from Pzinces and Lay Paz Flera li. 1.ca.32. 
trons to pzelent by Laps, foz that the conſtitution ſaith, Quod collatio beneticii Bra&-4-10-247, 
eft res ſpiritualis, & aliter credentes effent hzretici, &c. and the Common Law . 
ſaith, that a p2eſentation co a benefice is tempozal, and ſo it is declared by divers 
Acts of Parliament, 

At this Councel after ſix moneths the Dioceſan ſhall pzeſent : the Regiſter Regiſt. 
ſaith, that to pzeſent by Laps was Dioceſanis ſpecialiter indultum, after fix 18 E.3.21. 38 E.3. 
moneths, and yet if after the fir moneths the Patron pzeſent befoze the Dio- 2- 27 E348. 


cefan collate, he ought to receive his Clerk , notwithſtanding the general 5£3:25:; 12 H-4+ 
Counncel, | 80. 13 E443. 


R | Dot. & Stud.116, 
XFut when the Kings turn came to p2eſent Jure Coronz by Laps, the Regi- F.N.B.38. f. 


ſter faith, Nullum tempus. occurrit Regi ex conſuetudine hactenus obtent* in Reg- & 35-4- 

no Angliz, ſo as the Councel did not bind the right of the King, noz could the _—— 

- Dioceſan pzeſent by Laps until it was ei indultum 3 that is, until it was al- * Fr 
lowed tohim by conſent of: the Reatm, with ſuch limitations and reffrictions, 

and with binding him in many caſes to give notice, as was thought julf and 

reaſonable in Subjects caſes, fo? the better ſervice of God and infkruction of 

the people. 2Sri the King, who is Supremus Dominus, loſeth not his-peſenta- 

_ tion by any Laps at ail, the ſaid conſtitution notwithitanding, £ 


C Unde quidam Przlati, &c. ] Certain P2elates did intery2et 
the ſaid general Councel to extend only. to ſuch as became Bigami after the 
. Councel, and they challenged ſuch Clerks as were bigami befoze that Coun See Arr. Cler. 


oh when they were arraigned foz Felony, and required to have delivery of P+*5- 
them, 


Nn ut 


yg 


274 _ Stat. de Bigamzs. | Cap.6. 


But hath the Parliament power in theſe caſes to make Declarations? Yea, 
2 R.2.cap.6. and in greater, fo2 by authozity of Parliament it was declared, that Urban the 
twelfth was duly elected, and ought to be accepted Pope 3 the truth is, that the 
Cardinals foz\ok Urban, and elected Clement the ſeventh, therefoze it was 
enated that all Benefices and Poſſeſſions of Cardinals revels within England 
ſhould be ſeiſed, &c, | Be Ne 
Theorike. This Dchiſme between theſe two Popes continued 39 years, till the Councel 
Crentz, of Conſtance, one curſing and warring with another, in ſo much, that by reaſon 
of this Dchiſme, above 200000 Chiiſttans were miſerably flain, this Urban 
d20wned, . five Cardinals few the Biſhop of Aquitane, gave authozity to Spen- 
cer Biſhop of Norwich againſt Clement the Anti-pope, 


C Concordatum eſt & declaratum coram Rege & concilio ſuo 
quod conſtitutio illa intelligenda fit. '} Here the King by adviſe andcoun- 
ſel of his high Court of Parliament doth expound and explain this conſticuti- 
on made at the ſaid general Council, and declareth where Clergy ſhould be 
taken away in reſpect of Bigamy, 

And this interp2etation of the Parliament was again the p2actiſe of the 
Paelates, as befo2e it appeareth, and contrary to the cuſtom befoze uſed, as by 
the conffitution tit felf appeareth. ? | 
12E.3. Cor.1179. © But the true cauſe of this declaration by Act of Parliament was, that ſ&ing 
34 8.6.42. 9 E-4+ the Judges of the Common Law were Judges of allowance oz diſallowance of 
29-22 - 4g Clergy to him that was arraigned of felony, and that the ſaid conſtitution tok 
4 15 7-9 away the piiviledge of Clergy, and by conſequent the life of man, the Judges, 
befoze they allowed of the ſaid conſtitution, would have tit declared by authozity 
| of Parliament, | | | 
Rot,Parl. 5x E.3 This Law to depzive men that were bigami of che p2iviledge of their Clergy 
nw.63. 1E.6.C.12* wag complained of in Parliament in 51 E.z. and by King E.6. in the firlt year 
of his raign wholly ab2ogated and taken away, 
William Thorn, It fell ont at this Council of Lyons mentioned in our Act ( as our Yiſtozies 
Thomas Sprotte, repo2t) that the Popes Ward2obe in that City ( wherein was that deteſtable 
o_ Charter which King John made to the Pope to bzing the Crown of England in 
—_— poup ny ſervage to the ©& of Rome) then was wholly conſumed with fire 3 a divine and 
clauf, 3 Ex. fiery revocation of that moſt unjuſt aud fozceleſs Charter, as was unanimouſl 


mandy. in ſche- reſolved both in Parliament and elſewhere, 
ula, —_ | 
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Þis Parliament was holden at Gloceſter bozdering upon Wales, fo the 
T better pzeſervation of peace in Wales, Lluellin Pzince of - Wales, and the 
Welfſh-men being a little befoze this Parliament bzought co quietneſs, 


An du grace M.C.C. Izvii. & del raigne le Roy Ed. fits le Roy 
Henry, vi. a Glouceſtre Je moys Dauguſt, purview ante meſme 
ecRo he amendement de ſon roialme, & pur plus pleiner exhibi- 


2 
tion de droit ficome le profit doffice demaunde, appelles les pluis dif- 
cfeeresderforrrotntime; anxibien des gremders come des meinders. 


Eſtablie eſt & concordantment ordaine, que come meſme le roialme 


en pluſors divers caſes, auxibien des franchiſes, come dauters choſes, 
en les quels ley avant fallit, & a eſchever les treſgreves damages, & 
tes nient numerables diſheriſons, les quels icel maner default de ley 
fiſt a la gent du roialme, eit meſtier de divers ſuppletiens de ley, & 
de novels purveiances: Les eſtatutes, ordeinments, & purveyances ſuis 
eſcriptes '- tout la gent dela roialme deſormes ſoient firmement gardes 
come Prelates, Countees, Barons, & auters del roialme clament daver 
divers franchiſes, & les quels examiner* & judger', le Roy a meſmes les 
Prelates, Countees, Barons, & auters, avoit done jour. Purview eſt, 
& concordantmentgrante; que tesayandits Prelates, Countees, Ba- 
rons, & auters cel maner de franchiſe uſent, iſlint que rien ne lour 
accreſer per uſurpation, ou occupation, ne rien ſur le Roy occupient, 
jeſque al prochein venue ceo Roy per le countie, ou a le procheine 
venue des Juſtices errants, as common plees en meſme le countie, ok 
zeſquel le Roy commaunde auter choſe : fave le droit le Roy come 
en voudra parler, folonque ceo que 1] eit contenue en le briefe le Roy. 
Et de ceo ſoient maundes briefes as Viſcontes, Bailifes, ou auters pur 
cheſcun demandant, Et ſoit la forme del briefe change, ſolongq; la di- 
verſitie des franchiſes, les quels cheſcun claime daver. Et les viſcontes 
per touts lour baillies ferront communement cryer, ceſtaſcavoire, en 
cities, burghes, & villes merchandes, & aylors, que touts ceux que 

franchiſes elaiment-aver-pericscharrers tes predeceſſors le Roy, 
Royes Dengleterre, ou en-auter maner, ſoient devant le Roy, ou de- 
vant Juſtices en Eire a certaine jour & lieu, a monſtrer quel manner 
de franchiſcs ils claimant daver, 8 per quel garrant. Et les viſconts 
meſmes donques ſerront illonq; bad woe meal. ou lour bailifes & mi- 
niſters a certifier le Roy ſur les avantdits franchiſes, & auters choſes 
que celles franchiſes touchent. Et ceſt crie deſtre devant le Roy con- 


tcigne garniſGment de 11j ſemaignes, Et in meſme le maner ferront les 


viſconts 


GloceFer. | 4 79 


Sha, ets; 


viſconts crier en oyer de Juſtices, Et in meſme le maner ferront ils 
perſonalment, ou lour bailifes, & lour miniſters, a certifier les Juſtices 
de tiel maner de franchiſes, & des auters choſes que. celles franchiſes 
touchent, Et ceſt crie conteigne garniſement de quarante jours, ſico- 
me le common ſummons contient : 1ffint que {1 la partie, que claime 
daver franchiſcs, ſoit devant le Roy, ne ſoit paz mis en defaut devant 
Jes Juſtices en Eyre, pur ceo que Je Roy de fa grace eſpecial ad 
grant, que tl gardera la partie de dammage quant a cel ajornement, 
Et fi cel party ſoit impled' ſar tiels maners de franchiſes devant un 
payer de Juſtices avantdits,meſmes les Juſtices devant les queux la'par- 
tic eſt en plee, garderent le partie de dammage devant auters Juſtices, 
& devant le Roy lay meſme, meſq; 11 ſache per les Juſtices, que le par- 
tic fuit cn plee devant enx, ficome il eſt avantdit. Et fi ceux que 
ticls franchiſcs claiment aver, ne veignent paz al jour avantdit, don- 
ques ſoicnt les franchiſes en noſme de diſtrefle priſes en la maine le 
Roy per le viſcont del lieu, iffint quils tiel manner de franchiſes ne 
uſent, jeſques ils veigne a receiver droit. Et quant ils veignent per cel 
diſtres, lour franchiſes eux ſoijent replevics fils les demand, les quels re- 
plevies reſpoignent maintenant in la forme avantdit. Et peradventure 
les parties exceptent, quils ne debuient nient de ceo reſpondre ſans 
bricfe original, donques fil puiſle eſtre ſure q eyx de lour proper fait, 
cient u{urpe on occupy aſcuns franchiſes ſur le Roy, ou ſur ſes prede- 
ceſlors, dit lour ſoit q maintenant reſpoignent ſans briefe, & puis reſ- 
ccivent judgment, ficome le court le Roy agardera.Et fils diont ouſter, 
q lour anccſter, ou lour anceſters de meſmes les franchiſes morront ſet- 
lies, ſoient oyes, & maintenant ſoit le verity enquiſe, & ſolonque ceo 
aillent les avant en le beſoigne. Et 1] ſoit trove q lour anceſters ent 
morult {ciſie: donques eit le Roy briefe original de. ſa Chancery en 
forme fait de ceo. Le Roy mande falute au viſcont: Summones p bon 
ſummonors un tie], que 1] ſoit devant nous a tiel lieu en noſtre pro- 
chein venue en cel countie, ou devant nous Juſtices a primer altiſes 
come ils en celles parties viendront, a monſtrer p ql grant 11 claime da- 
ver quitance de torn' þ ſoy ou þ ſes homes p tout noſtre rozalme per 
continuation apres la mort tiel jadis ſon predeceflor. Et eits les ſum- 
monors & ceo briefe. _ Et {i les parties veignont al jour, reſpoig- 
nent, & ſoit reply & judge. Et fils ne veignent, ne ſoy efloinent de- 
vant leRoy, & (i le Roy demurta ouſter en cel county, ſoit commande 
au viſcont que il le face vener al quart jour. A quel jour (ils ne veig- 
nent, & le Roy demurr' ouſter en cel county, ſoit fait ficome en Eyre 
de Juſtices, Et {i leRoy depart del countie, ſoient les parties ajornes a 
bricfe jour, & eient reaſonables delaies, juxte les diſcretions des Juſti- 
ces, ſicome en actions perſonal. Et les Juſtices en Eyre facent de ceo en 
lour oyers ſolonq; lordeinment avantdit, & _ ceo q tiel maner 
de plees debuient eſtre dedutt. En oyer de pleints faits & affair@'des 
bailifes le Roy, & dauters bailifes, ſoit fait ſolonq; lordeinment avant 
fait de cco, & ſolonq) les enqueſts de ceo avant priſes, & de ceo fer- 
ront les Juſtices en Eyre folonq; ceo que le Roy lour ad enjoynt, & 
ſolonq; les articles que le Roy lour ad livere. Vide tout ceo in latin 
pluis plaine 3o E.1. leſtat' de Q»o warrazto tit, Franchiles 5. CL | 
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Gloceſter. 


Vet.Mag. Chart, 
fol.130. 


Lib.g, fol.28, 
In the caſe of 
Strata Marcella, 


Pol. Virgil 


Vide Vet.Magna 
Charrta, fol.130. 
Stat. de Quo 
Warranto. 

Pol, Virgil. 


Magna Charta, 
cap.1,9,38, 


C Lan du grace, 1267.] This ſhould be 1278. fo2 that was Anno 6 E.r. 
this Parliament being holven itnAuguſt, anno 6 E, 1. foz 1267. was in 51 H.3. 

This Chapter concerning Liberties and Franchiſes, an» the Quo warranto, 
(and intituled Statutum de quo warranto ) hath: been ſuppoſed by many to be 
enaced/in Latin, Anno 3o E. 1. and therefoze ſome have omitted to inſert it in 
the 6. pears but it is utterly miſtaken : foz the King in the 3o year did publiſh 
and. pzoclaim this Act under the, g:eat Seal, and doth rectce it co be made, Anno 
Dom. 1278. and in the 6. year of his raigne, Vide 14 E. 1. Inter original de 
Anno 14 E.1. Breve de libertatibus allocandis, and there is another Dtatute made 
in 18 E.1. called Statutum de quo warranto novum, fo called, tn reipect of this 
fozmer Dtatute. Ke 

Aud beſides,the Statute in French diffcreth from the recital thereof in 30 E. 


I. which, fo that it agreeth with the Recozd, we will follow it when we come 
tothe body cf the Ac, 


C Pur amendement de ſon Realme, & pluis plenier exhibition de 


droit. ] Which by the ſaid Pzoclamation in 30 E.1. is rendzed thus, Ad Regni 
ſui Angliz meliorationem, & exhibitionem Julticiz pleniorem : two excellent ends 
of a Parliament, Regni melioratio, that is fo the common god of the Kingdom, 
the Parliament being Commune concilium, and exhibitio Juſticiz plenior, fo2 no- 
thing is moze glozious and neceſſary, then full erecution of Juſtice. 

And it ts added, Prout Regalis officii expoſcit utilitas 3 and acco2dingly at this 
Parliament many p2ofitable and juſf Laws were made, as one ſpeaking of this 
Parliament ſaith truly, In quo quzdam de Regni ftatu decreta ſunt, quz nunc ut 
Jura, & Zquitate plena maxime uſurpantur. And that J may ſpeak once foz all, 
it is wozthy of obſervation, that the Statutes made in this noble Kings time 
are ſo agreeable to common right and equity, as few oz none of them have ben 
ab2ogated, but being founded upon theſe two pillars, (the amendment of the 


Kingdom, and the due exeeutton of Juſtice) remain and continue as juſt and 
conſtant Laws to this day, 


C Hujuſmodi libertatibus utantur, &c. ] Foz the better undertan- 
ding of this Act it ſhall be neceſſary out of Piſtozy to ſhew the cauſe of the ma- 
king hereof, | 

The truth is, that the King wanting money, there were ſome innovatores in 
thoſe days, that perſwadedthe King, that few oz none of the Nobility,Clergy, 
o2 Commonalty, that had franchiſes of the grauts of the Kings pzedeceſſozs,had . 
right to them fo2 that thep had no Charter to ſhew foz the ſame, foz that in troth 
molt of their Charters either by length of time, o2 injury of wars aud infur- 

tecions, oz by caſualty were either conſumed o2 loſt : whereupon (as commonly 
new inventions have new ways) it was openly p2zoclaimed, that every man that 
held thoſe tiberties, oz other poſſeſſions by grant from any of the Kings P20- 
genito2s, ſhould befoze certain ſelected perſons thereunto appointed ſhew, quo 
jure, quove nomine ill retinerent, &c. \whereupon many that had long continued 
in quiet poſſeſſion, were taken into the Kings hands, Eo quod nulla tabella con- 
ſtarent :- Yereof the Sto2y ſaith, Viſum eſt omnibus edictum cjuſmodi poſt hoe 
mines natos longe acerbiſſlimum : Qui fremitus hominum? quam irati animi ? 


quanto in odio princeps efle repente ccepit ? 


Lhe god King underſtanding hereof, and finding himſelf abuſed by ill coun- 
ſel,: and conſidering the Statute of Magna Charta, at the Parliament holden 
in the end of his fourth year by P2oclamation.and at the petition ofthe Lozds 
and of the Commons now at this Parliament, by authozity of Parliament 


- pzovideth remedy, as hereafcer you ſhall hear : This is fully agrid upon in all 


our Piſtozies, only the time in ſome of them (as oftentimes in other caſes. ic 


falleth out) is miſtaken, which by this Ac ſhall be rectified accowing to true 
Chzonologie, | 


. | C Pro- 


281 


—__ 


— 


Ghecefter. 
C Proviſum eſt 8& concorditer conceſſum.'J 'Jt was rightly faid con- 
corditer conceſſum, foz that the ſat innovation wit like fo have been a cauſe of 
creat diſcozd between the King and the better ſozt bf his Subjecs, | 
.C Qgod diti Przlati,.Comites, Barones, & alii hujuſimodi liber- 
tatibus utantur in forma; brevis ſubſeripti.. ] . This.fozm of a Writ is 
mo2e latisfacto2y, then/any other fozm is, and this was the ancient ule, 


C Cum nuper in-Parliamento noſtro apud Weſtm'.'] That is, in 
the laft Parliament holden after Michaelmas, towards the end of the, fourth 
year of his Reign, and therefoze the great grievances abovelaid mult be befoze 
on Parliament, foz the cure was after the viſeaſe; and the remedy after the 

evance, | 


C Proviſum fit & Proclamatum. 1] Wut this was never ( that J-can 
find ) reco2ded : | Now by this Att it is p2ovided that a Writ ſhall be granced, 


C Quibus hucuſque rationabiliter uſi ſunt.] S& the Regiſter 162, 
163. De libertatibus allocandis, & F. N. B. 229, 230. 


C Uſque ad adventum noſtrum per. Comitatum predicum, vel 
uſque proximum adventum Juſticiariorum Itenerantium, &c. ] That 
is tntil the Court of Kings Bench came thither, o2 the nert coming of the 
Juſtices tn Cir : 9o all men ſhould quietly enjoy their franchiſes, which they 
had reaſonably uſed, until the Court of Kings Bench, oz uncil the Juffices in 
Tir came into that County; Pere it is ta be obſerved, that this gwd King 
and his Councel in Parliament referred the-party grieved to a legal pzoceding, | 
which implieth, thac a contrary courſe was holden befoze. WBut. you will de- 
mand, What remedy was this foz him, that could not p2oduce his Charter, to 
be left to the Law # J anſwer, that this was a full and perfect remedy accoz- 
ding to Juſtice and right 3 foz-the better appzchenſion whereof theſe diſfingi- | 
ons are to be obſerved :. Firſt, theſe franchiſes intended by this Act be of two * E322. 17.3. 
ſozts; The one may be claimed by uſage and-pzeſcription, as wzeck of the Sea, . B Fi = : WO. | 
TWaif, Dtray, Fairs, Parkets, and the like, which are gained by uſage, and x, 28 Af; s 
may become due without matter of Reco2d: And Felons gods, outlaws r 8.4.3. 128. g. 
ds, and the like, which grow not due buc by matter of Recozd, and there- * 8H.6.8. 
2e cannot be claimed by uſage in paiis, -but by Charter : And yet all cheſe xs ts v4 6: 
at the firſt were derived from the Crown. 10 H.7. hg 15H, 
Decondly, Judicis officium eſt, ut res, ita tempora rerum Querere ; All theſe 16. 20 8. 7. 5. 
were granted either befoze the time of memo2y, oz after the time of memozy : 4 "PB 289, 190. 
if befoze the time of memozy, then foz the fozmer ſozt, ſuch as might be claim- * **: 
ed by pzeſcription, the party grieved might pzefcribe, and by Law he ought co 
be relteved. And fo? ſuch as lay in point of Charter granted befoze time of 
memozy, the party grieved had two remedies, either by allowance, -o2 confir- 
mation 3 by allowance in the Kings Bench, oz befoze the Juſtices in Cir, and 
in ſome caſe befoze the Juſtices of the Court of Common Pleas, and in the 
Exchequer 3 oz by confirmation of the King under the great Deal : and theſe 
were ſufficient foz him without ſhewing the Charter, and- the equicy of the 
Law herein was notable, foz that no_Charter befoze time. of memozy was SEE, prefer.” 
pleadable by Law. ” | PAS 3 wank 
If thoſe Franchiſes either of the one ſozt o2 other were granted within me- 8 k.8. kelwey 
mozy, yet if the ſame had been allowed, as ts afozeſaid, the ſame might al- 199. Star. de 
ſo'be claimed by fozce of the Charter and allowance, . without ſhewing the ha De quo 
Charter, becauſe it had been adjudged aud allowed of Recozd, And it is co be 1;6. g.fo1. 25, ta 


known that all Franchiſes, which any man had either by p2eſcription o2 by caſe de Scrar' 
D oo Charter, Marcclla, 


Tr : | Glocefter. 


Chartex, ought to be clatmed befoze Juſtices in Cir, -0z elſe -foz non-claim 
the ſame night be. loſf, as hereafter ſhall be ſaid :* So as the temevy M10- 
vided by this Ac was plenary atid perfect to yetve retief co them chat right 
« Þl. 14+ ad, | WI OM” oe OE ; 
4 oa 6E-3. , To this fo2 the time may be added, that ancient Charters, wheeper they be 
Slobs. TES 4040 bene wn of memo1y, 02 _ one, oo \- ENNS beadgy: kd _ 
54 -2- when the Charter was made, and acco2ding to a nee;'* ; at 
w 403% * time of memo2y is. fee the firſt part of the Inſtitute, Se&.170, 2 175245 10% 
35H.6.54-9H.7 a Wut now by the Statutes of 3 E.6. and 13 Eliz. there is further remedy 
31. 10H.6.13- yeh + fo3 alveir the Chatter 01 Letters Patents be loft, pet the exemplifica- 
2 Regt *-8.E.; fit —4 ory of He dp as be x "roy ar ca bone" _—— oy 
cx. 6.3.18, f02e the Jilkfces in Cit any Franchiſes by an ahciene Charter, though-it 
4 R.6.34. FP H.6. exp3eſs wowds fo1 the Fearichiles claimed 3. oz if the wozds were general, any 
36. Dier 8El-245- q continual poſſeſſion pleaded of the Franchiſes claimed, o2 if the claim- was 
IRSs wy by old and obſcure wozds, and the party in pleading, expounding them to the 
$3. Pages caſc, * Court, and averritig continual poſleſſion atcozding-to that expoſition; ' the En- 
trp was ever Inquiratur ſuper poſſeſſionem & uſum, 8c: which I have obſerved 
in wv Recozds of thoſe Cirs, agreeable to that old Rule, Optimus interpres 
Xerumr unuss 


—_—— 


C Habeant przmunitionem per 40 dies. ] This was by Writ of the 
comnton Sunimous of che Cir, by the ſpace of 40 days befoze the ſitting of 
the Juſtices in Cir. | | 

Now leaving all that is evident, and nedeth no expoſition, let us come to 
the next that is wozthy of obſervation, 


BraR.1i.r. fol.s, MU Et fi forte exceperint quod non tenentur fine brevi originali 
& 171.6 E.3.50, ty 0 man ough Pere is an ancieit-Baxim in the Law implied, chat regular- 


nohgey as * 3-I Tp no man ought to anſwer foz his Freehold, Franchiles, oz other thing with- 
$82.95. 9 4.6, nt 0ziginal Writ ſecundum legem terre3 ard that the * Statutes to thar ens 
- P20vided are but declarations of the ancient Corntion Law, as here it is to be 


$V&s 
: rs. c.29 {ttt in caſe of Franchiſes in the Kings own caſe, 
at. 5. 23 Eg. , . o_— FINN ſs 
pore, Ke 6M C Et fiulterius dicunt quod: anteceſſores. fui inde obierint ſeifiri, 
Stat, de 18 E.r.de {tatim audiantur, - & ſtatim veritas inquiratur, &c. '] Wy this it aps 
quo war* nov. yeareth that a deſcent of Franchiſes doth put-the King to his Writ of Quo 
q _ Ne A -4-i warranto, which Writ is here expzeſſed ; and note chat the Quo warranto is 
2H9.15, 5:25, in nature of the Kings Writ of Right foz Franchiſes and Liberties, . wherein 
Przrog.74-  fudgment final ſhall be given either againſt the King foz the. point adjudged, 
92 fo2 the King 3 and the Salvo jure foz the King ſerveth foz any other title 
Paſch, 9 E.r. Co- theu that which was adjudged 3 and therefoze William de Penbrugge the Kings 
n_— Rot. 17. Attozney, foz pzolecuting offa Quo warranto.againft the Abbot of Fiſchamp foz 
Suſſex. yg within the Pannoz of Steynings line pracepto, was committed to 
the Gaol, 


<C Et {fi non venerint, &c. ptxcipiatur vicecom' quod faciat eos 

ventre, &c. quo die fi non venerint, &c. fiat ficut in Itinere Juſti- 

2 £3.29. 6 B.z.s, C1ATIOrum. ] If befoze the Zuftice in' Cir the party came not, the Fran- 
x5 E,4.5,79, © Chile ſhould be ſeiſed jnto the Kings hands notnine diftritionis, which the 
| party in the ſame Tir might. replevy 3 but ik he did not replevy them while 


the Cir ſate in chat County, the Franchiſes were loft anv fozfeiced foz 
ever. 


Therefoze if the party now upon the Venice facias ( which this Act doth 


- give ) come not while che Etr fit in that County, the Franchiſes be loſt 
f0; ever. 


Any 


hex. __ CW "ol 


—— 


-. And ſo it is-in.the Kings Bench, if che patrty.come not 'in upon the. Venice * 
facias during that cerm, aud replevy his Franchiſes, they'be lotf foz ever; And | 
therefoze we concur not wich ha: [eos apr that ſaid, that Non-claim $f Lt pt. com. 372. in 
berties befoze Juſtices in Cirlolt.che Libettles, foz that (atth' he') was bitt le Signior Zou- | 
of-che Kings Gzaco-o grant-a Replevy of them, and nox_of Righr; toz this ches caſe. 

opinie isagaiuf the auchozicy.of our Boks, and the continual pzactice befoze 


Vw 


.-& the ftatutes.of 18 E.x... De quo warranto novum, and De tallagio ndh 
concedendo. | P0020 e043 T30T 071 | 


.: C. De querimoniis fats & faciendis de balivis Regis. & aliorum 
fiat ſecundum ordinationem prius inde factam. | That is, accoding to 
* rhe Articles: of the Auftcesin Cir called Capita lrinris caUeced and aucho- 
xiſev amouglt- other things, as here it app arech, .by ozdinance /of Pata 
ment, and entred into the Parliament Roll, which you may ſi in old Magna 
".Charta, fol.'1 5O, 51, &C- ; : "BE? + jþ we | G $7.5 


_ 1a 4C-Juxta articulos eiſdem Juſtic noſtr$ tradit',] * The French ſaith, 
Solonque les articles, que le Roy our ad livre., Theſe Articles were delivered, by 
che King tothe Juſtices in,Cir to be enquired of, heard, atid determined-by 
chem thzough:all the Counties; of England, which afterwards were increaſed, 
as by the ſame. may appear. -- 3: He-5 £ ita 
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FNOme avant ces heures damages he flteront agardes en Aﬀiiſes de 
4; novel. diſſeiſin- forſque,//tantſolemerit; vers les diſſcifors : Pur- 
view eſt, que fi les. diſſexſors-aliont les tenements, 8 niont dont les 
damages puiſlent eſtre levies, que ceux a que mames:ceux tgnements 
deviendront Gent chargesdes damages; atlint que: cheſcunireſpoign' 
de ſon tenips. Purview eſt enſemen-:que /le Uiſleiſce recover” das 
mages en;briefe Dentre foundue ſur di © Eta celuy queelt trove 
tenant apres. Je .diſſeiſor. ., Purview et enfement, que "ou avant 
ces. heures damages ne fueront agardes en plee de Mattdanceſtor, 
forſque en caſe ou tenements: fucront- recoyeres deyers chictes ſeigni- 
ors* ( ceo Furſt" per ſtatut': Marlbr. capa 6:)::que 4 es damages 
ſoient agardes en touts caſes, on home recover! /per:Afſiſe:de' Monts 
danceſtor, .ficome eſt avantdit en Afhife de Novel diſleifin, Et in 
meſme le maner,xecover” home damages en. bricke de'Cyffnage, Aye! 
& Beſayet: Et lai ou avant. ces hewres damages : e fueront Taxes, | vile 
que-a le value-des iſſues dela terre: A {t; que le demandant 
uit recover vers le tenant les coſtages, de-ſon;briefe purchaſe, enſem; 
lement oveſque les damages avantdits; : Et:tout ceo, fait} tenus: en 
touts caſes, gu home recever damages; Et'foit deſormes cheſcun tems 
a render damages,.la ou. home recover yers lay de''fa intrafion de- 


\ 


meſne, ou: e ſon, fait demeſtie. 


Do 2 Befozy 


'y 


Glee "A Dp Cape 


See the firſt part 
of the Inſtitures, 
685. 37 H.6:35- 


I4 H.1.28, per 
Wood, 


22 Aﬀſ.28, 


nant generally, 


Wetfoze this Statute no damages were recovered in-Aﬀiſe of Novel diffeifin, 
(which then was frequens & feftinam remedionm) but only againſt the Diffeilo2, 
and not againſt the Tenaut that came to the lands oz tenements-after the DiC- 

ſcifin, foz no Ks pe could be recovered by the Common Law, but againſt che 
to Whom "Ig. wong was vone;/ 

"__ times the Difleiſo2 pepletiiens atw 

qo feif recovered das 


lame it appeareth 


C Alienont les tenements. ] The letter of this Law erteudeth only to 
pad that come, fitby title, as by feoffmenc,' 02 fine after the Difeiin ; dutby 
it ercendeth'co them, that came in by wzong, and to themalſo,' whole 

e was befoze rhe Difleifin; fog example, if the Difſeiſoz-were dilſeiſed;the 
fecond Diffeilv) is within this Statute, foz if he that comes in by title ſhall be 
within the remedy of this Law, a fortiori, he that comesin by wzongs and.ſ&ic 
is of all others, that come in under the Diſſeiſoz, though it be not by alienation, 

Alſo if the Lod viſtraineth foz his reat, and a ffranger without the p2ivity of 
the Tenant makech Reſcous, thi frm er is only the Diſleiſoz; and thoughthe 
Tenant claim nocunver. him, ate fs befoze, vc. yet in Alſife:again& 
the Dilleiſo and che Tenant, Fo 'Dilletfo be fdund tuſufficieut, the: Plan 
tif by fozce of this Statute ſhall recover damages agatult-chent both.: _ . 

Aud yet in ſome caſes the Tenant that claimeth under the Diſlciſoz ſhall not 
foz the inſufficiency of the Diſleiſoy be anſwerable to yield damages by this 
Statute 3 As if the Diſleiſoz of lands holden in Capite alien the ſame to ans- 
ther, the Aliens dieth, his heir within age, upon office found the King com- 
mitteth the cultody to A. who tgketh.the whole. p2ofits, the Dilleiloz is inſuffi- 
cient, the heir within age is ns Tonant within this Statute, foz that he never 
did, noz could take any pzofit : ut if the Diſſeiſoz alien co an Infant, who 
-_ the p2ofits, he is « Tenant within this Statute 3 oz .if the Jnfant ho 

Mm as. heir bad been out. gf Ward, aud had taken the p2ofits, be had by 
vithin this Dtatute, - 
Feket PAs tuteort the Uiltyin of the Diſfeilce and a ranger; aud 
wilt CO wn in this cafe either pb cr gn; mal y big domoges, 
v} ne Uilern.- }f2 Ex x | 

Ho mrefan1 Juan; Thnae hp wats pile : 

wm 2 A EE es a NC Wo A 
t; 4 ng ea | 
t of the He Foprl La Tenth w_ 

Mo _ be ifitended o Loh to ers ve years, &c;. 5 where be, ha 
GOD ing, 6 ap ch Bara Een: 
2 2 Ee V2Ungs a eu-192, Years, 08 
Tran 7 ron rhe om he-wtaln orewpict, i Plains 

* ppg Jp 
jent.; nent eſtre levies. Vriepr v0 to 
{GE concluſions in t if thy Dilleifoz be ro 'vield 
the whole nag | charged therewith+- foi - qe this:@dcatuce 
ercend its, 4 as i prop opthe P:emtble, hows 
Abt an{werable by = n 


-The 2; concluſion is; that iz the ſufficiency -of the Diſſeiloz the Tenant 
Gail anſwer-the danoges by dhis[ Act, 

\The 3-conclſion js, har {th Dilfriſoz be able to lets pat, ary bb-the 
whole damages, bot rged, atd thetefoge, Aon 
aſwell againſt the Diſleiſoz (though he be bl ie! end oe the 
C Cheſcun 


TOE - * > "7 + 
wit. 0 4cye an _ > — Ut? ——_. 
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Een IIS 


_——__ 
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'C Cheſcun reſpandra'pu vſbocea, i} The ; ground he preeof is Gol 
bone fidei poſſeſfor in rpg vn quod ad Cendbotutt tenctur, 


 _— eupon foven Concluſions avs grotundedx - -- 
it the niean occupiers are-neither'Dilleiſoze idy/Tenecs; 94 antets is E. 3. Damages| 
they be named.in the Allo, no Ju ent can be given” bs mr neither 52 
can they be charged aqqwt+o> oe urns of coqpe' 20fit, V1 
2. Though: ed, vob, 'as ſafv; the Diffeiſoz mutt 


| be 
found -by-the- file to apr ac] andthe widen ocrupſers mult be found to” 
take the p2ofits 3 fo2 if rhep'be omitted, th none but the Dilfeifo2 and Tenant 
named; aid the Difſeiſoy is found infufficient; and no further enguired of, the 
Tenant ſhall be charged foz the whole, | 
"3. Jf-the fAfſiſe be-djought'a Rong Dilleiſoz and the'Tenant, any it s., 35 A, HIER: 
found by tho Alile, thar rhe ficient, and that the FABRhe 
feofted A: who tnfeoffev'B.: who in ow Tenant, 'afid- that A hav it Lon 
uy -and'B. half/a'year, any the Tenant'tws pads yon this ſpecial finding; 
Aenant ſhall anfwor damages but fo? magevn Cheſcmm reſpendra'put 
fontemps, and-the Plaintif hath loft his van amages againF A. afid B. f61 that they 
wore nat named inthe TUrit, Y 
1 Jf the Dilſeiſoz, AandBi and the enant inthe caſe befo2e be all named, ;, aq. p-$; 
ache Difſeiſoz, A. and B, ave all fougy inſufficient, the Tenant hall anſwer 
in the whole; foz although the letter of this Law is, where beret. - 
ng, #c,. pee thele wozws; Cheſcun reſpondra, &c. do imply ( If they 
ent) fo2 otherwiſe chep cannot an{wer, that is, they cannot Tatts ; fo 
in that lenle (Anlwer )/ is hore taken. 
'$. Jt Gall-never be enguifred of the Tenants nm mn foz agginft the 
Willeiloz and/him mult the Alliſe of-neceſſity-be byou 
6; "Upon theſe wozs, Cheſcun reſpondra pur ſon | temps. ſeveral Judgments 18 E.2, tir, Exc: 
ſhall not be given, but one Judgment is to be given intirely againft all, and curion. r4. 
Lo-was it-ever uſed ſince this Dtatute 3 but che Sherif upon the execution may 
uſe ach indiflerency, as Jiltice require __ 5” 
 - ny it is Cad, chat if the Alliſe be brought again the Diſleiſoz and the Te- 18 E.2. atk "oy 


nant; and Judgment givew! b- *Plainetf, and a Wric iflueth to the Sherjf, 
aud he fetopns; that ondemrtngs is inffleſen, the Plaintif ſhall have Pzoces 
£olevpic ef the Tenant; 


Vide the Statutes of Weſtm, I. 34 E.1. 1 " 4. & $6, &c. where dottble ; and Weſt.r; cap.24; 
erehle damages are given {n Alice, thers alſo every mean Tenant, thatcame in 34 E.1. ple plead 
cove Tonsnt srhe Fee-holdunder the Dilfeioz, ſhall foz the juſkfficiency of * A - TT 
the Dilleiloj ankwer every one lo7 his time the treble'01-vonble Rs =. 
. Laffly, this giver merges ye> e wi recoverable in the Aﬀiſe at T1 Fg cap. 
the Common _ but ep van ts pe wk nf the Tenait fo; the ute 3 E.6. cap-3c 
e Difle 02, ag hat 
oy bc reverſion x ona em years eric 
Ec. be-dilleiſed, he ſhall rider ply Axrvap Tn bar but 
py + recover ano damages foz the Sek, of the lanag, becauſe they belonged not 
to him, 


Af the Dileiſoz commiteey the villeiffii wich force, and infeoffeth A; who in- 12 £4. fol.t; 


Feofferh B. Mey b porn te an Aﬀfile ts b2z0i axgine them/all; and treble 22 All. p. 1; 
| On © Dillefl hall qr) all, acco2ding 
be ere by tis, > ares Hould' be 
rorbered agatgl the Nel if if he were , thall be- recovered St) his 
{nſufficienty againſt pbk the Tenant, and fo; inſufficiency 


of the mean ecupres, agus the DCenant only. T e146 of 37 7595019 Gal 


$2. 845454 


Purview eff enſendar le diffiſze tecovera damages .cn 
1 Dentve ound 5g OL i Mes ptr Ka he] 


apace 


—_ 
"WEL T 


Glocefter. \ Gap:1/ 


apres le difer(or. -] :Regulatly in-perſonal'and;mixt: Actions vamacied wre 
to be recovered at the,Common.Law,! but in- real; Actions no;damages. were 
to be recovered at the Common-Law-z becauſe the -Court could. not give the 
2... : Demandvant that: which he demanded: not, and;the-Demandauc.in real Aci- 
- Ons; demanded yo:damages; neither by: Writ, noz cottic's Judex.;non reddit 
plus, quamy quod petens iple requirit, aud it.is a Paxim in Law,'Que droit ne 
Regulas dane -pluis que-ſoittlerfaunde; and therefo2ze inreal>Agions, where damages are 
338.6.47. 7.4.5 given.by this Ad, the Demandant ſhall-recover damages pendente brevi, becauſe 
4 ba = th the olv-fozm of the tount remoineth,. The wozds of the'Act are, Vers celuy que 
fancy - Frome Acnant A be, may be-Tevant dy tile, by-w2ong, oz by Actin Lawz-and 
of theſe in ozder, -* fog 3h got dani 30 148 aca; 
q2 E-3:7-36E.:3- |; If the. Dilleiſoz make a feoffment.tu;/fex; and che Dilſeiſe dieth, the heir of 
Dam. 66. 20 E. 3. the Dilleiſee ſhall not recover damages; by shis Act againſt the: Alienee; fo 
id.rot. 22E-3-2 this hzanch of the, A povideth-fop che Dilleicee, andnot foz his heirs. | 
2 E.5.tbid.126. © 11 Out, if -a man be difleiſed, - and the: Dilleiſee dye,: his heir; ſhall recover, das 
19 E. 3. ibid.99. mageg,agaiuſt.the Dilleiſoz, -but-not by this bzanch,; but by @ latter: bzanchof 
* 4E-3-39,40,35- this Ad, viz. Ee ſoit-deſormes cheſcun tenus a render damages 1a;on home recover 
23 E!Iz. Dir 320 ers Juy de (a intruſion demeſne, on de ſon tort demeſner and-by: this diſtinaion 
= the bwks that ſeemed prima-facie. £0 differ are wellreconciled3;but by the inten- 
22E.3.8.* tion of this Law, "the heiv in-his/Wric of Entry againit- the Diſſeiſoz ſhall 
xecover damages but. from the-death of his Anceftoz, ; 1} (Yodr | 


16E.3. Dam.82. - | The Dilleiſce ſhall recover damages by this A-in-a-Writ of -Entry-ſur dif | 
8 E.3-23. 23 EL ſcifin in the Poſt: As if-the Tenant.cometh-to ghe land by.DiNeiſtnz 4ncruſton, 
"IF IO o2 Abatement, oz when by alienation it is out of the;degrs 3 fo2 the wozds be, 
Vers &luy que cſitrove tenant apres.le difleifor, within which, -uozds ;he that 
comes in the Poſt is included. Note the Writ of:Entxy/in che Poſi;js-given bp 
the Statute: of Marlcbridge, cap. ultimoz foz the -Difleiſee was /dziven to his 
Writ.of Right at the Common Law. | 


19 E.z. Dam.o9, -; Aud ju this ſecond bzanch the-Tenant is. only charged:wich the whole das 


3E.3. ibid. 120. mages, though there were divers mean Tenants,foy Cheſcun reſpondxa pur ſon 
30 up: Ibid. 65- temps is only in the caſe of. an Alſiſe-upon the. firſt bzanch, . neither ought the 
P44 Writ of Entry to-be ought againſt any, but agaiult him, that. is the Tenanc 
of the laud : but-in ſome caſe another-then che Diſſeiſce ſhall recover ne 
by this bzanch 3 as che ſucceſſoz of an Abbot, but otherwiſe of Biſhops, 02.ot 
ſole ſecular bodies politick, - . /{; 17 2 7 Z 32's 
- If che Tenans cometh to the land by Act in Law, which he cannot-withitaud, 
and wherechere-is uo Act 02 default. in him; in that-caſe he hall not. be char 
ged:: As if the. Dilleiſq2 alien to A. and his heirs, and A. dieth wichour heir, 
the Law (thacthere map.bea Tenant £0 a ſtrangers Precipe) voch caſt the land 
upou the L92ds, in thiscaſe, if the-Jozd doth not-take any yofits.of che lands, 
- a oo of og in the ” wes agaloſt pig ſo2 ety the RUDAaP 
plead-the ſpecial matcer-and how tha, ye never t@k guy yzolits of;the Tands,aud 
1ſodiſcharge bimlels of the vg ages 3 fqz}albeic;he be a Tenant-of the-land, yec 
is he.us- Tenant agaiul.his will wichin che meaning of chis Law, becaule there 
is no w2ong no? default in him, = mid ny 
| Bus if the Lozp-byCſcheat doth. enter, and take the pzofits of the 1and, then 
hall. he be chargeaas a Tenant within this Ac, foz albeit he could mot wichſtauy 
the, Eſcheat, which-mad Wu naue in Law, yet-might be have. refreined <0 
| tho We pn ba right ianged cs the Dilleiſce; but his rent: 02 valuy 
able ſervices thall be xecou Hh wi4rs fo bt ITS 235 Nog 0313001! 
"Anploie ion tt reſens, whenche Auengaf he Diſt viaelies,anae 
land deſcend to his heir, he mayx #frogn the takingol-the-pzofits, andplead 
the like plea, and diſcharge himilelf of the damages, 
Firſt part of the _ _ Jn like manner, if the wo deg a.Ded of Feoffment, by- the which he 
Ioſtirures, Se» jnteoffeth A. and B. atiy'makerh livery of ſeiſin'to A.'n the name of voth, B: nes 
635, ver agreing tothe febſmant; nox taking any'profit-of the lany, A.vieth; in this 
[LIT ca 


caſe by the;Law the freeholv and inheritance is veſted in B. by ſurvivo2 + Aud + > 

in a Writ of Entry in the Per bzought by the diſſeiſie againſt B, he may, as: 

is afozeſaiv, plead the ſpecial matter, and that he never agred, noz tpk any 

profits, and diſcharge himſelf of the damages foz the cauſe afozeſaiv,  * _ | 

* Et fic in cafibus conſtmilibus.; 'foy nemo punitur fine injuriay faco, feu defalta 3 - Rrghla} © 1» 7 

and Adtus legis nemini eſt damnolus, oY Wy oj | 221545 11s Bl 

The Statute faith, Ce* que eſt trove tenant, and yot if a Writ of Entry be 
| bzought againſt two joynt-tenants,' and the one diſclaim;.;and.the other take 

the whole tenancy upon him, and plead.in bar,.and i is found againſt him; the \ 

Demanvant hall recover damages fo the whole againſt him, becauſe he tok 

upon him the whole Tenancy, - © | ita Hal a 72-24 
diſleiſo2 infeoffeth A. which infeoffeth B. the. diſſeiſe. bzings, a Writ of 8 H.4.5. 29 E.3.49 

Entry in the Per aud Cui again{f B. which voucheth-A. who pleads and loſech; $ £-3:51: 9 E. 3. 

judgment foz the damages ſhall be. given againſt the vouche, foz he is found 45 4+ what 

Tenant in Law, | EE 


C Purview eſt caſement que lou avant ceux heures datnages 
ne fuer' agardes- en plea de Mordaunceſter forſque en cafe, &c. 
This plea of Mordaunc', and the other pleas hereafter in this Act named are 
pleas real, and Aunceſitel, and therefoze-no damages are recoverable ( as hath 
bien ſaid) in them by the Common Law, | | 

But yet it ts to be obſerver once foz all, that theſe Actions in this Ac named, Lib.6. cap. 3. 
are Actions Aunceſtrel poſſefſorie, and not Actions Aunceſtrel droiturel. ' RSRS C008, 


C De Mordaunc'. ] ©f this Writ you hall read plentifully in our ans Glaoy. 1.13, c. 2. 
ciont Authozs, and other Boks, IKE Va 42 &c. BraQl.2, 
4.4 | | ; wr a 27 
"— . . 3. « » Brit. I, 180. 
C Recoveres devers chiefe Seigniors. ] This was by the Dtatute of feta vp eh 
Marlebridge cap. 16, | | r 


Jn ancient, time not only the references, as: here, were ever general, but 
alſo the citing of authozities in Law were in like manner 3 ER tenus in noſire 
Wo | 7 % 


_  C Damages foient agardes en touts caſes, &c.] his purview be- 
ing general muſt be caken in a particular ſenſe,, that is, in all caſes in che 
Mordaunc', as it the Ailiſe, having regardgo the time of the damages, viz. from 
the w2ong done, foz in the Mordaunc* the Plaintiff ſhall not recover damages 
againſt the mean occupiers foz the inſufficiency of the abatoz, as in the Afliſe 
fo the inſuſticiency of the diſleiſoz 3 foz in conſtruction of general references in 
Acts of Parliament, ſuch reference muſt be made only as may ſtand with rea- 
ſon and right: And therefoze ſing the Writ of Mordaunc* mult of right be 
bzought againſt the Tenant of the land onely, and not againſt the mean occu- 
piers (as hath ben ſaid in the fozmer clauſe concerning the Wric of Encry)the 
mean occupiers cannot be charged in the Mordaunc*, but the Tenant ſhall be 
charged fo2 the whole damages, | | 
If a man-hath iſlue two ſons, and the Father dieth ſeiſed of lands in fx 
ſimple, the eldeſt ſon dierh, the ſecond ſou ſhall have an-Afſiſe of Mordaunceſter, 
and he ſhall make himlelk heir to his Father, and he ſhall recover damages, not - Wy 
only from ſuch cime as the right accrued unto him from che deach of his bz0- 3 £-3- 4amag. 121 
ther, but from the death of his Father, becauſe he hath not the right of chis mo & Tus. 
land as heir to his b2other, but as heir to his Father, Þoze ſhall be ſaid hereof > * 2 "® 
when we come to ſpeak of the Writ of Golinage &c. _ ; 


In a Mordaunc”, if the Tenant vouch, and the Uouchee plead and loſe, in £335 
this caſe the Plaintiff ſhall recover againſt the Tenant the land, and the Te- 
nant in value againf che Youche, aud the Plaintiff ſhall recover his damages 


again 


p_ — ” PR 
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21 E.3-57. 28 E.z. againft the Vouch&e. And by this Act damages ſhall be recovered in a Nuper 
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damag.61.13 E-3- oblit. 
ibid. 97s 


'C En meſmne le maner recover” home damages en briefe de Coſi- 
For thiz' Writ ſee nage, Atel,. & Beſaiel. ] In a Writ of Coſinage, of the ſeiſtn of the Tre- 


X bday faiel, de ſeiſina Tritavi, ſeu Atavi, 6c. it ts to be ſen foy what time the Deman- 
6E,3-34 7 "gy dant ſhall recover damages by fozce of this Ac, and'ſo of the Writ of Beſaic), 
46, KC. breve de Proavo, and of the UUrit of Aiel de Avo. | | 
2 E.39. 3E.3, "Andit is arule upon this Statute, that in none of theſe Writs the Deman- 
dam. 122.17 E.3. dant ſhall recover damages but from the death-of his next immediate ancefter, 
4 $a m$ 3; Whole heirhe-is: Asit there be G2anfather, Father and Son, the G2zandfather 
- 5 0OMe,3.19» dieth ſeied, an effranger abate, the Father dieth, the Son in a Writ of Aicl 
mult make his reſozt as ſon and heir of the Father,Son and heir of the Gzanv- 
father, therefoze he ſhall in that caſe recover damages but from the deathof his 
Father, becauſe he is his next immediate anceſter, and from him the right de- 
ſcended 2 and ſo in the Writ of Beſaiel, and Coſinagez but in the caſe befoze, 
if the G2andfather had ſurvived the Father, the Son ſhall recover damages 
from the death of his Gzandfather, becauſe he is his immediate anceſter, and 
the right immediately deſcended to him 2 Ec lic de ceteris. | 
45 E. 3; 10. If a man hath iſſue wo daughters, and dieth, ſeiſed of lauds, an eſtranger 
. 35 H, 6, 23» abate, one of the daughters hath iſſue and dieth, the Aunt and the Niece ſhall 
joyn in an Aſliſe of Mordaunc*, and the Aunt only ſhall recover damages till 
the death of the ſiſtev, and both of them from her death which ſtandeth upau 
the reaſon afo2eſaid, 

If there be G2andfather, Father, and Daughter,. the G2zandfather dieth 
ſeiſed, an-eſtranger abate; the Father dieth, His wife being privement enſcint 
with a ſon, the ſon is bozn,he ſhall recover damages in a Writ of Aiel from the 
death of the Father, foz now he is immediate heir to the Father. | 


C Vers le tenant les coſtages de ſon briefe purchaſe enſemblement 


Mirror 1.5. s x. Oveſque les damages avandits. | Wefoze this Statute at the Common 

Glanv. li.r. ca.32- Law no man-recovered any colts of ſute either in plea real, perſonal, oz mixt : 
by this it may be collected that Juitice was god cheap of ancient times, foz in 
King Alfreds time there were no Writs of grace, but all Writs remedials 

Fletal.2.cap, 12, Were granted freely, and Fleta ſaith, Ne clerici ſuperflua petant ſtipendia pro 
(criptura ſuaz Conſtitutum eſt; quod tam clerici Jufticiar?, quain cancellar* de folo 

14 H.6. 13. denario pro ſcriptura unius brevis ſe teneant contentos. This Dtatute was the 
firſt that gave coſts. 


C Coſtapes de fon briefe purchaſe. } Here is erpeſs mention made 
but- of the coſts of his Writ, but it extendeth to all the legal coſts of che 
ſuit, but-not to the coſts and expences of his travel and loſs of time, and 
therefofe coſtages cometh of the verb conſter, and that again of the verb con- 
ſtare,” foz theſe coſtages muſt conſtare,, to the Court to be legal colts aud 
erpences« | 

9 E.4.6. 13H. 4. If a Writ doth abate by the Act of God, Jn a new Writ by Journies Ac- 
Execution 118. counts, he ſhall have coſts foz the firſt Uric and the p2oceeding thereupon; but 
21 8.6.9. Livrede if the firſt Writ be faulty in default of the Demandant oz Plaintiff, tn the ſe- 
= 332. cond Writ'the Demanvanc oz Plaintiff ſhall have no cofts foz ſuch an inſuffici- 
Jentlemans caſe, Nt 92 faulty Writ. 


C Enſemblement ove les damages. }J Foz coſts are in Law couples 
13 H. 5. x6, 27, £0gether, as they are accounted parcel of the damages, And therefoze if the 
| - ** Plaintiff in Treſpaſs declare to the damages of twenty marks, and the Jury 
give twenty marks fo2 damages, and twenty marks foz coſts, yet ſhall the 
Plaintiff recover in all-but twenty marks, foz vamages and coſts muſt = 

| excee 
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erced the damages which the Plaintiff demands by his count, and the encry 
reciting both the damages and cofts, Quz damna in toto ſe attingunt ad, &c. | 
Jn an Action real, perſonal, oz mixt, where double oz treble, #c. damages are 
Civen by any Dtatute, it hath ben controverted in boks, whether the Deman- 
dant 02 Plaintiff ſhall recover coſts, and whether the ſame ſhall be alſo donbled 
02 trebledz which doubt and variety of opinions hath grown in reſpec che right 
reaſon of the diverſity of the Law in thoſe caſes hath not ben obſerved, wich 
ts, that whenſoever any Dcatute doth increaſe damages to the double oz treble 
value, #c.: where damages befoze were given, there- the Demandant o2 Plain- 
tiff ſhall recover his double oz treble damfges and cofts alſo, and the coſts alſo 
as parcel of the damages ſhall be trebled, | | : avg > re See agg 
But where damages donble oz treble are in an Action newly given, where to 22 8.6.57. 14 8.6. 
damages were fozmerly recoverable, there the Demanvant oz Plaintiff ſhalf by AA, 
recover thoſe damages only, and no-coſts. Foz example, Jn an Action upon {715 ne. * 
the Statute of fozcible Entry upon the Dtatuce of 8 H.6. which giveth treble BY 
damages, in this caſe the Plaintiff ſhall recover his damages and his coſts to 
the treble, fo that he ſhould Have recovered ſingle damages at the Common 
Law, and the Dtatute increaſeth them to treble, | ; 
But upon che Statute of 1 & 2 Phil. & Mar. foz chaſing of viſtreſſes out of D!cr 2 Eliz.r79, 
the Pundzed, #c. whereby 5 L is given and treble damages, the Plaintiff ſhall 
recover no coſts, yecauſe this Actiou and penalty is newly civen, | 
- And ſo in'the Quare impedit no coſts, foz that no damages were civen at the 27 H.6.10. 
Common Law, | 
Jn an Action of Waſte againf Tenant fo life, oz pears, the Plaintiff ſhall 30 E-3-27- 5 E.3- 
recover the place waſted, and treble damages given at this Parliament, Cap.s. 4a" n_ : "7 4 
but uo coſts, becauſe no Action lay againft them at the Common Law, but the \;.- ; 4 8.6.14. 
Acton and damages are newly given : But againſt the Gardein, o2 Tenant in 1jch, 29 a5. in 
Dower, #c. there the Plaintiff ſhall recover treble damages and coſts alſo, foz Communi Banc. 
that an Action lap againft them at the Common Law, and foz the Waſte pda- kot:103. 5 E:4.7+ 
mages ſhould be recovezed and ſo are all the boks that ſem prima facie to be *? £4-1+ 
at variance, well reconciled, | 
C Et tout ceo ſoit tenus en touts caſes ou home recover damages:} 
Wefoze the making of this Statute no Demandant recovered datnages in any 
real Action, bet only in a Writ of Dower, unde nihil haber, by the Dtatnte of 
Merton cap. 1. | 
This clauſe doth extend to give coſts, where damages are given to any De- 
mandant o2 Plaintiff in any Action by any Statute made after this Parlia- | 
ment : Ubi damna dantur, vi&tus vidtori in expenfis condemnari debet. » Regula. 
C Soit deſormes cheſcun tenus a render damages, la ou home reco- 
yer vers luy de ſon ititrufion demeſne, ou de fon. fait demeſne. ] 
This is a general and beneficial bzanch, which we have partly expounded be- 
foze in our expolitions upon the ſecond banch of this Chapter ; generally this 
bzanch giveth damages to him that right hath and his heirs againſt the Jutru- 
do2, Abatoz, Diſſeiſoz, 02 other w2ong doer himſelf, LE ET LON LEM 
And de ſon fait derheſve, is interp2eted de ſon tort demeſhe,of his own wzong, 335-3: 0am.6. 
And therefoze if a coparcener refuſe to make partition in a Writ of partition \; x.2i6ja.g9. 
atcatn(t her, the Plaintiff ſhall not recover damages, fo2 this Writ isa Writ of 4'*x. 3.39,40. 
Right in his nature, aid ſhe hath a right per my & per tout to take the pzofits, 21 E357. 7 H.6. 
If a man make a leaſe foz life, the Leſle dieth, an eſfranger intrudes, the 35 236: 3 E-3-f0.48. 
2 eſſo2 02 his heir ſhall have the Writ of Intruſion againſt the Jntrudoz him- 
felf, and recover damages by this Act, Et ſic de fimilibus. | 
And that J may obſerve it here once foz all concerning theſe ancient Sta- 
tutes both of thoſe thac are paſt, and thoſe that are to come, how neceſſary it 
fs not onlp to know the Law,but alſo the rot and reaſon, out of which the Law 
deriveth his life, viz. whether from the Common Law, oz from ſome Ac of 
arliament, lelt if he taketh it to ſpzing from the Common Law it may leav 
im into erroz in like caſes; 
Pp CAP. 
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See-the books In 
3 E-2. age 133» 
42 E+3+13, 

18 E.3.23,&c. 


CI enfant deins age ſoit tenus hors de fon heritage apres la niort (oti 

: pier, coſin, ayel, ou beſayel, per que il covient que il purchaſe 
briefe, & ſon adverſary veigneen court, & en reſpoignant alleage fe: 
offement, ou auter choſe dit, per que Juſtices agardent lenqueſt;, la ou 


lenqueſt fuit delay jeſque al age lenfant, cy paſla ore lenqueſt auxt 
come 11 fuit de pleine age. | 


Firlt ic is god to'clear this Chapter, which is a very benefical Law mane 
fo2 avoiding of delay, that great enemy to Juſtice, 
[y 


Fuſticiam non Juſticium vult juris amicus, 
Fuſticium non Jufticiane vult ju1is inimicus. 


Fo} the very Text of this: Law in two main points hath ben falſified oz 
miſtaken. | | 

Fiſt of ancient time ſome Panulſczipts of this Chapter befoze pzinting came 
to us were apresle mort (on colin, aiel, ou befaiel, omitting theſe wozds,ſon pier 5 
which being ſhewed co the Judges in 8 E. 3. they were of opinion that a Writ 
of Mordaunceſter was not within this Law. And Fleta following that erroz re- 
bearſing this Chapter faith, Apud Gloc* proviſum uit, fi hzres infra #tatemperat 
ooo conſanguinei, avi ſui, vel proayi, & excipitur contra cum, &c. omitting 
patris ul, . 


3But B the Paint the fozmer erroz is amended, and accozdeth with our lats 
ter Boks. | 

And it is not to be thought, that the wiſdom of the Parliament would pz0- 
vide foz the ſeiſins of them that were ſo far remote, as in the Writ of Beſaicl 
and Coſinage, and Teave unpzovided the ſeiſin that was in the next anceſtoz of 
all, as of the Father, &c. Sh hg 

And therefoze the. rule is god, Satius eſt petere fontes, quam ſeRari rivulos, 

Lhe other erroz, and that continueth ſtill in the p2int, was,the wo2ds of the 
Recozd be, Per que les Juſtices agardent le age, and inftead of le age, ic is in the 
pzint lenqueli, . which is oppoſitum in ſubjeco, foy in the Writ of Aic!, Beſaicl, 
any Coſinage, there could be no enqueſt awarded befoze an iſſue joined, neither 
could any enqueſt in'thoſe Writs enquire of circumftances (as in the Afſiſe of 
Mord, -L NE} but of the iſſue joined only, and this alſo may well be collecep 


, 
- 


18E.4.23. $ 8.3 Andtheſe wozdsnext following, [Ou lenqueſt fuit delay jeſque al age lenfant] 
23, Dier 3. 8 4- Are to be referred to the Mordanceſter only, becauſe in that Writ there appears 


& Mar.137. 
Li.6. fo;3. Mar ud 
halls caſe, 


eth a Aury the firlf day, as in the Afſiſe of Novel diſſeiſm, but ſo it is not in 
the Writ of Ayel, Beſaiel, oz Cnr, unleſs you will take Cnqueft foz Zrial, 
and then the ſeuſe is, where Trial is delayed until the age of the Infant, and 
then it may have teference co all the- Writs named in this Chapter, 

Now thele clonvds being; removed, we ſhall moze clearlp pevuſe the Dert. | 

Wefoze the making of this Act, albeit the anceſfo dyed ſeiſed of the lands,ſo 
as a Fre-hold in Law was caft upon the heir; if an effranger abated, in a 
Mordanceſter, Ayel, Beſaicl, oy Colinage, the Wenant might have ſhewed.chat the 
Demandant was within age, and have payed that the Paroll might demur 
until the age of rhe heir, as he may do when the Action'is Aunceſtrell droicurell, 
thac is, when the anceffoz hath but a right, and no poſſeſſion, that is, no _w_ 

| 0 
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hold and Jnheritance at his death, ſo as no Free-hold and Jnhericance deſcend 

to the heir, but a bare right 3 and ſo note a diverſity between an Action Aunce- | 
ſtrell droiturell, and an Action Aunceſtrelt poffeſiory, Fut at the Common Law; 

if in a Mordancefter, Ayel, Befafet, oy Colinage, the Tenant did plead a feoff- 

ment, o2 a releaſe from a collateral anceſto2 with Warranty in bar, #c. there, 

leſt the Jnfant fo2 want of intelligence might receive pzejudice by trial chere- 

of during his infancy, the Law fn his favour at the firit gave him the benefit 

of hisage, which when it was uled fo delay ts his p2ejudice, this Act was 

made fo2 his relief therein, _ y h 


.Cap.2. 


C Apres le mort ſon pier, Couſin, Ayel, ou Beſaiel. ] After - the BraR.fol.253; 
death of hts father, - By this is neceſſarily implied the Afliſe of Morganceſter 3 254. Brir.fo.180; 
and the caſe of the father is here put fo an example,foz it extendeth to the caſeg Flera lib. 2. cap. 
of the mother, b2other, ſiſter, uncle 02 aunt, nephew oz niece, after the dying 1223» *< 
ſeiſed, of all which perſons a Writ of Mordanceſier doth 1ye 3 for all the ſaid 
caſes are in equal miſchief with the caſe of the father, and therefo2e are wich- 
in the ſame w—_ | | | | | In 

But in a Formedon in the deſcender bzought by an Auffac, if the feoffment 3 E-2- Age 133. 
of his anceſfoz be pleaded in bar with Warranty and Aſſets, 02 a collateral 33 3. Age ww 
Warranty wichouc Aſſets, this caſe is not within this Statute fo2 two cauſes 3 pq H6.3 oo 
firſt, fo2 that is an Action Aunceſtrell droiturell, foz nothing deſcended but a 18 £4.23. Dier 
right, and therefoze hay not any Free-hold any Inheritance at the time of his 3-4. Ph.& Mars 
death, and therefoze out of the letter and meaning of this Act, 2. The F91- 44 cot : 
medon in the delcender is in nature of his Writ of Right, foz the iſſue in tail jq,;11ul 2c. 
can have no Writ of an higher nature, and therefoze not wichin this Dtatute3 | 
foz ſ\etng this Act gave the Jnfant a trial during his minozity, it gave it him 
in ſuch Actions as he might not be fozcloſed of his right > but though-he were 
barred in-any of the ſaid Actions during his minozity, he might at his full age 
have recourſe to his Writ of an higher nature, ſo as be (ould not beremedilels, 

92 any final Judgment given againſt him during his infancy. | bg 

By thts it appeareth, that the Writs of Formedon in the Reverter, oz Re- 72 E-2- Age 1457, 
mainder, Dum non fuit compos mentis, Dum fuit infra #tatem, Sur cui in vita, In | En 3-39259- 1 
calu proviſo, Caſu conſimili, and all Actions of like nature are neither within the }, 105.25. © 
mikchtef, noz within the letter oz meaning of this Ac, foz that none of them Markhalls caſe 
are Actions Aunceftrel poſſeſſozy, as hath. been ſaid; ubl ſupra. 


C Altedge feoffment ou auter choſe. ] A feoffment with Warranty 32 *p-25- 
from the ſame anceſto2 is a har to the Afliſe, and no bar in the Afſiſe of Mor- $97 8-20 
dancelier 3 and therefoze this is to be intended of a feoftinent of a collateral-an- 19 £.2. Mord4%, 
ceſto2 with Warranty, oz a releaſe with Warranty from ſuch au anceſtoz, oz 8 E-3-23- 8 Afl.12; 
fuch other matter, whereunto the Infant during his minozity could nat anſwer, £417 *Y 
as hath bin ſaiv, at the Common Law ; and the Rule of Glanvile is god, 43535 5 54: 
Generaliter verum eft, quod denullo placito tenetur reſpondere is, qui infra #tatem GlanaUib.1 Ge: 77 
et, per quod poflit exhzrcdari, nec ipli minori ſuper reco refpondebit donec ple- cap-1 5. | 
nam habuerit ztatem.' And that of Bratton, Quod minor ante tempus agere non... ji... 
Potelt maxime in caſu proprietatis, nec etiam convenire, differetur uſque #tatem, Ss 
{ed non cadit breve. 


* UC $i paſſa ore lenqueſt come 1! fuit de plein age. } &o as now © 


fuch pleading;trial and pzoceving ſhall be in four Aci if rhe 4lains 
tif were of full age, Pocxung ſhall be in thele | ir Acions,8p if the Plain- 


Pp 4 CAP. 


i 


COS 


: 292 | Gheceſeer. Cap.3- 


CAP. IU 


#Eultibicr ts Stablie eſt enſement, que fi home alien teriement, que il tient 
Norm.cap-119- per le * ley Dengleterre, ſon fits ne ſoit pas forbarre per le fait 
fol.138, on pler (de que nul heritage luy diſcend”) a demander & recoverer 
per briefe de Mordanceſter de la ſeifin fa mier, tout face le charter 
ſon pier mention que luy & ſes heires ſont tenus a la garrant. Et fi he- 
ritage luy diſcend de part ſon pier, donques ſoit il forcloſe de le va- 
lue del heritage, que luy eſt diſcendus. Et (i en tiel cas apres la mort 
ſon pier, heritage luy ſoit diſcendus-per meſe le pier, donques avera 
le tenant vers luy recovery de la ſeifin fa mier, per briefe de judge- 
ment que iflera hors de rolles des Juſtices, devant queux le plee fuit 


« 


pleade, a reſom' {Gngarrantie ficome avant ad eſtre fait en auters caſes, 
ou le garrantie vient en court, & dit que riens ne luy eſt diſcend' de 
Juy per que fait i] eſt vouche. Et en meſme le maner eit lifſue le fits 
__ recover” per briefe de Cofinage, Ayel, & Beſaiel, Enſement & en 
4 meſme le maner ne ſoit Iheire la feme apres la mort le pier & ta mier 
barr' dation a demander le heritage ſa mier per briefe Dentre, que 


ſon pier en temps ſa mier aliena, dont nul fine neſt levie en court 1: 
Roy. 


BraRib.4; fol. , Befoze the making of this Statute, when the heir demanded Jnheritance ow 
15322. the part of his mother, the Waranty. of che Tenant by the courtefie, whoſe 
Flera lib.5.ca-34- heir he was, barred him of that Inheritance without any Allets. This Dtatuts 
= { wat Bk doth p2ovide, that it ſhall not be a bar without Allets, ; 
pgs 24,926, But at the Common Law, if the heir had bien within age, and his entry 
9527. 32E.3, Gar, COngeable, though he had not entred in the life of the anceſfoz, the Warrant, 
30. bound him not, but that he might enter and avoid the Warranty but if he were 


d2iven to his Action, the Warranty had bound him, and ſo it was in caſe'of a 
Fem covert, 0 


Temps E.1.879 O( Alien tenements. ] This extendeth to alienations made after the Sta- 
31 EL. __ ; tnte, and not befoze, foz ic is a Rule and Law of Parliament, that Regularlp 
Fg 0 " Nova conſtitutio futuris formam imponere debet, non preteritis. ; | 
Sce before cap.1. This wozd (alien) doth pzoperly ſignifie a tran{mutation of poſſeſſion, bug 
W.2, cap.41- yet a releaſe oz confirmation of the Tenant by the courtefie with Warranty, 
Temps E.1-gar- where no-tranſmutation of poſſeſſion is, is within the ſame milchiefk, aud there- 
B77 6c” foze is withinthe remedy of this Statute 3 foz otherwiſe the Statute Gould 
42 oY ſerve to lictle purpoſe. | 

7 E383 
Dier 4 Mar-148- 


; ya C Tient per la ley Dangleterre. ] If the heir demand the heritage 
—__ T by of the parr of his father, and the Warranty on the part of his mother be pleavey, 
9244725» this cale is not holpen by this Statute, as in the firſt part of the Inſlitutes it ay- 

peareth; fo2 this Act by this bzanch p2oviveth only foz the caſe of the Tenant 


See the Statute of by the courteſie,and therefoze Tenant foz life, oz Tenant in Dower is not withs- 
11 H.7. C.20, 


in the caſe o2 claſſis of this Act 3 but as concerning the caſe of the Tenant by the 
= oy _— * courteſie, which is the caſe of this Act, this Dtatute is taken by equity, as here- 
5 +”  tofoze hath ben partly couched, and hereafter ſhall appear, | 


C 50a 


y—Y 


———— 


"m—_ 


Cap3. ey Glcefter.. 


C Son fits ne ſoit pas forbarre. '] This doth not only extendto the ſon, ,, p, gar.83; 
but to the daughter, and to any other heir immedtace, as here the example is put, | 
oz mediate, as couſin and heir, be they never lo remote, 


. C De quenul heritage luy deſcend.) That is to ſay, . from whom no 
Tands oz tenements in fe ſimple of the yearly value-of the inheritance of che 
'part of the mother doth deſcend to the heir, foz the warranty is no. bar with- 
out ſuch aſſets, | be : 
And by the-equity of this Dtatute the warranty of Tenant in tail is no bar 7" E-2- garranty. 
unleſs there be aſlets in fie ſimple deſcended, | Þ- 4%, 
Albeit the wozd heritage be general, yec hath it in conſtruction a ſpecial ſig- p1cgn.r,2.27 
nification, fo2 the aflets muſt reſpect the eſſential quality of the inheritance, Lib.z. fol. 3. 
whereof the heir is to be barred, and that is, that it be a local, poſſeſſozy, and Syms cale. _ 
certain inheritance, as lands, rents, commons, and the like; and cherefoze an - ab pA 
Annuity, that is a perſonal inheritance, and lieth in Action, no2 any right of rats ot 
Acton of inheritance is no heritage within this Dtatute, uycil it be reduced ins 
to poſſeſſion, Et fic de fimilibus, | 


_C Per briefe de Mordaunceſter. '] And after the Wrics of Aicl, Be- ,, v.2, gar.g; | 
faicl, and Coſinage are atſo named, | w * SE.2.ibid.8r, 
The intendment of the makers of this Act is, that the Warranty of him that 45 E-3: 2g< 75. 

held by the courteſie ſhould not be a bar to the heir of his wife, unleſs he left a=k ny 
aſſets 3 and the makers of the-Statute could not put all the caſes that might 20>... 
happen, but dip put the ſfrongelſt caſes, and by conſtruction the leſſer ſhall be in- 

cluded, and therefoze in all Actions, as the Writ of Right, the Formedon in the 

deſcender, the Urit of Cntry in the Per, the Writ of Entry ad communem le- 

gem, and the like are within this Statute. 


C Heritage luy deſcend de meſme le pier. ] Jf a Seigniozy of ho- 16 E.3. age £45; 
mage and fealtp deſcend to the heir, this is no aſſets, but if a tenancy doth eſ- Br.s- 5 H4-1. + 
rheat to the heir, although.ic were never in the Father, chis ſhall be accounted Joey 104-6! 

aſſets, becauſe the ſeigniozy that came from the Father was the means to bying 10; cafe, *- 
ic to the heir, Ec fic de ſimilibus. 


— C Donques avera le tenant vers luy recovery de la ſeilin fa mere.} 
Wy this Att the Warranty of a Tenant by the courteſie being pleadev with 
aſſets deſcended is a bar to the heir of the mother ; but if aſſets be not then 
deſcended, but after ic deſcend from the ſame Father, then the Tenant ſhall 
have recovery of the inheritance of the mother by a Writ of judgment, as this yj,, x. 52.6. ' 
Act appointeth : And by the equity of this Act it is taken, that in a Formedon in Encr. ſur diff. 
in the Deſcender, if the Warranty of Tenant in tail be pleaded, where no 43E-3-26- 
aſlets is then deſcended, but after aſſets doth deſcend to the iſſue, there the ZTe- 4 cody | 
nant ſhall have a Scire facias to have the aſſets, and not the land in tail, foz if he * v1: 
Hould have the land in tail, it was conſidered, that if the iſſue alieued the aſſets, 
his iſſue might recover the landtailed in a Formedon : wherein ts to be obſerved 
the great wiſdom of the Sages of the Law in ancient times, ever ſo to reſolve, 
and give judgment, Ut fic finis littum. Wut in none of the boks that treat of 
this matter is expzeſſed how che Zenant ſhall demean yimſelf in pleading to 
take advantage upon this Statuce of the aſlets, which after deſcended. 
And therefoze if in a Mordanc*, 8&c. the Tenanc plead the warranty of the 
Tenant by the curteſie with aflets ( as in ſome of the boks it is ſaid ) 
02 in a Formedon the Tenant plead a lineal warranty with aſſets, and the 
Demandant take iſſue upon the aſſets, and it is found that nothing deſcen- 
Ded, and thereupon the Demandant recover, and after the recovery aſſers vei- PlCom. 110, 
cend, the Tenant ſhall never have a Scire facias to take benefit of this Ac, foz 
he that will take benefit of this Act mult not begin with an untruth, but m 
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pread the warranty, and confeſs the title of the Demandant, and pzay the ad- 
ntdige of this Ac, when affets ſhall veſcenv,and upon this Recozd when aſſets 
defcend, he ſhall have a Scire faciasz fox our Act faith, Per briefe de judgement que 
mera hors de rolles des expo And this expoſition agreecth wich the wozds of 
this Act, A reſummon fon garrantie ſicome avant ad efire fait cn auters caſes ou le 
parxantee vient en court, & dit, que riens ne luy eſt difcend' de luy, per quel fait il. 
et vonch: Foz there without queſtfon after aſſerts ſhall veſcend, upon the ke- 
02d a Scire facias ſhall be awarded, 


C Enfement & em meſme Ie maner ne foit le heire la fem, &c. } 
This is the laſt bzanch of this Act. | 


C Barre dation a demander le heritage fa mere, 8c. ] By the 
firſt bzanch the A p2ovideth remedy againff the warranty made by Tenant by 
the citrteſte after the veceaſe of his wife; rhis bzanch pzovideth remedy againſt 
the alienatfon of the hitsband with warranty during the life of his wife ; upon 
theſe wo2ds ſome have conceived, that this warranty ſhatl not bind, albeic afſets 
doth deſcend from the Father, becauſe aſſets 1s not mentioned tn this bzanch,as 
it is in the fozmer. Wut thele wozds, enſement 6 en meſine le maner, vo ſo 
couple this bzanch bp reference to the fozmer, as if in this caſe aſſets voth vde- 
ſcend, by the warranty and aſſets the heir is barred, | 

Af the hughand make a feoffment in fee of the wives Tand with warranty,anv 
hath iſſue by her, any wr hey die, in a Udrit of Entry Sur difſeiſin byought 
againlt the feoffee he voucheth che heir of the hugband, who is alſo the heir of 
the wife, he may upon this Dtatute devolve the ten' of the watrantp, fo2 that 
the husband left no aſſets, and that he hath an Action as heir to his mother to - 
recover the land, and if he ſhonld enter into the warranty, He ſhould fozcloſe 
himſelf of his Action, and therefoze by the rule of the Court he entred.not into 
the warranty, | 


C Briefe dentre. } That is a Sur cul in vita, but if the lands were en- 
tailed to the wife, and after the Statute of Donis condic' de W. 2. the heir 


w_ a Foxmedon, the collateral warranty of the hugband ſhall bar in that 
>ion, | | | | 


C Dont nul fine eſt levie en court le Roy. ] This is to be under- 
toy, whereof no fine is lawfully levied, that ts by the husband and wife, foz 
then her heir claiming a fee-fimple is barred; Wut a fine levied by the hugbanv 


alone was a wzong, and at that time a diſcontinuance, and therefoze ſuch a fine 
was not within the intention of this Ac. 


Y 


fon ares | Feng CAP. 


y Fy _ 


Cap-4. Glieefter. 


Nſement' fi home' lefſa fa terre a ferme, ou a trover eſtos 

vers en viver, ou en velture, que amount a la quart 
part. de Ja. veray. value, de. la terre, & celuy que la terre-ti- 
ent iſſint- charge la leſſeſt giſer freſh :- ifſint que home ne puit 
trover diſtreſſe per deux ans, ou per trois, a faire le ferme 
render, -0u- a faire iceo que eſt contenue en KEE ou leas : #- 
Eſtablie eſt, que apres les deux ans paſſes eit Ie leffor ation a © 
demander Ja .terre en demeign* per briefe 06 1] avera. en: le 
Chancery. Et fi celuy vers que la terre demande , veigne 
avant judgement , & render les arrerages & les -damages , / 8& 
trova fuerty tiel come la court verra que ſoit fuffifant a render 
en apres [_ ſolonque *] ceo que eſt -contenue en leſcript du leas, 
ci reteign' la terre. Et fil demurr” tanque ele ſoit recover per 
judgement, ſoit il forcloſe a remnant. W. 2, cap.21.,6 cap.41. 


\. What the Common Law, 02 ſome cuſtom was befoze the making of 


this Stattice, you may read in Bracton, who w2ote a little befoze this par 


Dtacute 3- Item poterit intervenire juſtum judicium ab initio,' ut in diſtrici- 
onibus faciendis, & vertitur ex poſt faQo: in diſſeiſinam,. ficut in burgagiis, 
terris, tenementis, & tenuris exterioribus. Ut fi Dominus per confiderationem 
curix ſux pro defequ fervitii ceperit tenementum tenentis - ſui in manum 
ſuam, ſicut ſimplex namium, donec de redditu fuerit fatisfatum 3 fed cum 
talis, cujus ten? fuerit, obtulerit de (atisfaciend de redditu & arreragiis, reſtitui ei 
| debet poſleſſio, & fi Dominus hoc recuſaverit, tunc crit manifeſta diſſeiſina, And | 
afterwards in another place he ſaith ; Item fi propter paupertatem poſſeſſionem Fol-252. 
dereliquerit, & ita quod Dominus capitalis pro defectu ſervitii tenementum ſaum 
in manum ſuam ceperit & retinuerit, vel alio excolend dederit, &c. ſatis moritur 
tenens ſcifitus. | | 

And J read amongſt ancient Recozds, that a ceſſavit was bzouccht in the Int Record 87. 
raign of King John, but this Ac is the firſt Statute that was mave by authos A215 Johannis. 
rity of Parliament concerning the ceſſavit; After this came the Statutes of 15.5 5ar. de 
Weſtm.2. and 10 E.2, de Gamletto z And note that the Wric framed upon this gamletro. Vet. ' 


thi ; Map. Cha.fo.122. 
Act doth recite this Statute Paſch, 17 E.3. cos 


C Leſla fa terre a ferme. ] Lefſa, demiſe, nota dimittere is a god wo2d of radon here 


a feoffment, and therefoze if a man let oz demiſe lands to a man and his heirs, Firſt parc of the 

and make livery of ſeiſin, this is a god feoffment, and ſo is this wozd here to Infirurcsſedi.r, | 
be intended, fo} a ccſſavit lieth not againſt Tenant in. tail, oz Tenant: foz +4 7 Do. Clit 
life, unleſs the remaiuder be limited over to another in fe, fo as he is Tenant vic 5 1.&,N.B. 
to the Lozv, as Tenant by the curteſte ts; | 


Sce Mich, 0E.1. 
C Eſtovers en viver ou veſture: ] That is to ſay, Eſtovcrs in victu & Kane Wee Es, 

veſtita,, Df this ſufficient hath been ſaid in the expoſttton upon the ſeventh in Banco Ror.7. 

Chapter of Magna Chart. Paſc.16 E.1.Roti5s 


CA 


yp ——_— "5 
Ww_—_ 


Cap.4- 


—_— 


C A 1a quart part de la verie value. ] Vide foz fe ferme the 


expoſition upon the twenty ſeventh Chapter of , Magna Charta, And ſuch rent 
oz other pzofit, as was anſwered*to the owner of the land, was accounted the 
very value, 


C Celuy que la terre tient. ]  &o as there mutt be a tenure berwwn 

the feoffoz and the feoff& in fe-ſimple, foz a ceſſavit lieth not upon a reſervath- 

dft-without fuch a tenure, and ſo-was it adjudged in 11 E.2. I Y 

}E.2. cefſav.co. © At the making of this Act all-effates of inheritance were in fi ſimple, anv 
21 E.3.23. 45 E-3- therefoze the donoz upon an eſtate in tail (created by a Dtatute mave after this 
15,27- 21 8.6.50. A) ſhall not have: a ceſſavit againſt the done in tail, noz againſt Tenant foz 
4 _ life; neicher. foz.the cefſer of the meſne a ceſſavit lieth; fo2 he holdeth not the lany 


11 8.4.3. 27 8.8. as this Act ſpeaketh, which ought to be overt, and ſufficient to the viſtreſs of the 
28. Kel.104,105+ 102d, Which is a.god plea in a ceſſavit. | fs GON rd 
Paſc.16F.1.inBan. © * And in this UArit the tenure between the Demanvaut and the Tenant ts tras 
Rot.s. Non potuit' verfable,becauſe this Writ is grounded upon the tenure by fozce'of this Act; but 
excolere propter du- xn this Writithe ſeifin-is not traverſable, becauſe it is not grounded upon the 
Re or - a ſeifin, neither-isthe quantity of the ſervices traverſable, but tobe taken by p20 
For. teffation.; foz whether he hold by moze o2 leſs, the ccfſavit lieth 3 but in an 
6E.3.45- 8E-3, Avow?y the keiſin is traverſable, fo2 that is grounded as well upou the ſeiſin, as 
46,47- 10 E.3.56. the tenure 3 Alſo inthe ceſſavit the land is to be recovered, and not the ſervices, 
= oo ks. and it is-in-his nature a Writ of Right, and the Jury ſhall meaſure in theit 
> E612 © conſciences the quantity of the ſervice. | 

33 8.6.8. Neither is hors de ſon fee a gad plea in a ceſlavit, becauſe (as hath been ſaid) 

the tenure is traverſable. hn 


C La leſfeſt giſer freſh. '] 'The Tenant of the land is called Tenarit 
peravaile, becauſe it is pzeſumed, that he hath availe and p2ofit by the land, and 
therefoze the Law never expected that he wouldlet the land lie freſh,that in his 
pzoper ſenſe is as much, as unmanured, 02-unoccupied, - 

Ic is ſaid in Law to lie freſh, not only when there is no cattle, oz other thing 
diſtrainable upon the land of the value of the rent, o2 other p2ofit behind ; bnt 
. Temps E.r.ceſſa- Alſo, though there be a ſufficient diſtreſs to be taken, yet by conſtruction upon 


vic 5b. I0 E-q-1,2. this Act, if the lanid be fo immured oz incloſed about; as the Lo2d cannot come 
30 E.3-22. I1 E, 


Z E-3 £0 take and carry away the diſtreſs to the pound, it is ſaid to lte freſh, that is, 
ibid.9. F.N ery without p2ofit as to the Load, fo2 though it-be ſufficient, yet it is not ſufficient 
209. * £0 his diſtreſs, ſo as the land muſt lie open and ſufficient to the diſtreſs of the 
| . Lo2d3 $3 elſe it is ſaid in Law to lie freſh within this Statute, which conftru- 
ion is wozthy of obſervation: 


6 RPA CPer deux ans. ] Per'biennium 3 0 as by theſe wo2ds is implied, that 
8E43:46,47. it lieth only foz annual ſervices, and not foz homage, fealcy; oz the like. And 
25:E.3.51-27E-3- upon theſe wozds, Ricn arere, &c. is a god plea in this Action, 

£4 Hake - _ This Ad faith, if the Tenanc let the land lie. freſh, yet if a ffranger w2ong- 
— + 7* fully occupy the ground by putting in his cattle and feeving of ic, oz other- 
30-E-2.22. 14 E.3. Wiſe by manurance of the ground, this is ſufficient to the diſtreſs of the Lozv 
ceſſavir 20. within this A, foz the Lozd may viſtrein them, which is the'end of this Ac; 
19:R.2. ſurety 27+ gtherwile it is in this caſe, if cattle eſcape, and the owner freſhly follow to 
LA ay: 7- take them, | | | 

1dYiide ZOYs 


C Ou a faire choſe que eſt contenue en leſcript. ] -By theſe wozds 
the ceſſavit didlie fo non-payment of. a fee. ferme contained in the ved, 


C Eyt le leffor ation a demaunder terre en demeign'. ] 
Five donbts were conceived upon this Att : 


1. Whes 


Cap.4 Glocefter. | TO 297 : 


"= Whether the heirs of the Load might have a  ceſoit wecenſa the wozds Regiſt, 23% 
be Eyt le leffor, 
2, Upon the ſame wozvs whether the grantee of the Dcigniozy with attozn- 
ment, oz Tenant by'the curceſte; Tenant in dower, #c..might have a Cefſavit. 
3. Whether againft the alien& of the Tenant o2 his difleiſoz, #c. a Ceflavit 
- did lie upon this Act, becauſe the letter of this Law extended but.to the feoffee; 
4. Whether the Ceſſavit ſhould be againft the heirs of the feofte, 45 E315; 
5/ Whether it extended to Rents'and Dexvices created'without Deed, fo 
as-much as this Act ſpeaketh of ſuch only, as were reſerved by Deep. . | 
Theſe doubts were conceived upon that notable rule delivered in ouv Boks 
in the caſe of Ceſfavit, Ou recoverie eſt done en eſpeciall caſe pereſtatur, il coveit 
que home aver touts voies accord al ſtatut. - - ' 
As to the firſt Britton ſaith, Fee fermes ſont terres tenus en + fee a reſponder pur 
eux per an le verie value, on pluis, ou meyns, de-quel rent fi.les feoffees cefſent a 
reſpondre per deux ans enſemble per tant accreſt a&tion' as feoffors & lour heirs a 
» demaunder les tenements en demeane, JFut notwithſkanding this point and the 
reſidue of the doubts are bziefly and excellently remediedby the Statute of W.2, W-2- =P 21, 
made ſeven years after his Ad, as we ſhall ſhew when we oo come'to it, - 


C Demaunder fa terre in demeign'. 1 Upon theſe wozds it is conclu- 13.3. gard 38, 
ded that a ccfſavit doth not lie of-a'meſnalty: conſiſting of rents and lervices; * od ” 3 44-27 H.8 
but this Writ leth againff the Tenant per availe. | 

It is holden that a ceſſavit doth lie of an-advowſon, and yet it is not in de- 
meſne, and overt, and ſufficient to his diſtreſs cannot be pleaded. 


12R, 2, cle, 46% 


E. 
C Per briefe que il avera en la Channcery. 7 Þereupon alſo great, $ IE my 
queſtion grew foz the fozm of the Writ, but in the end a Wric was conceive ue 24+ 133 H.6.34* 
on this Act, as it appeareth in the Regiſter, and F.N. B. E. FRB. HAINES 

"'C Avant judgement, & tender les arrerages & damages, &c. J $E-3-27-29, 04 
After verdict and befoze judgment, the Tenant may tender the arrerages, #c, d re > 
Ye ought co tender the arrerages in pzoper perſon, though he. be a Lo2d of cefſavic 29. £15 
Parliament? foz the wozds of this Act be, Cduy vers gue le terre elt demande vis 15 H.7:10. 
ent, &c. and he ought to finy ſurety, | 

Ju a ceflavit after the enqueſt fopned, the Tenant made default, and at the Tr: 9 E.2. fol.c$, 
return of the petit cape, the Tenant appeared, and-offered to pay the arrerages in libro meo in 
with damages.,and' to find ſuch ſurety. as the Court would award,which was re- © Wit, 
ceived, becauſe he came befoze-judgment, and foundſurety, that is, thze pledges, 
which bound their lands to the viftreſs of the Lod in the ſame fozm as the Te- 
nant his land is bound, 

Þe ought totender all the arrerages, fo ſo are the indefinite wozds to be tas o Fete" 7 E:3., 
ken as well befoze as afcer the two pears, and damages to be allowed of by the 2 s E.3, 4 4 _ 
Court, but if the Demandant do not alledge how.much is behind over and above ceſlavir 49. 
the two years, #c. and that be found by the Jury that finds the iſſue, the Te- 
nant n&d not tender moze then foz the two pears,becauſe it appears'not of Ke- 
co3d, oz bp neceſſary conſequence as ſuch arreragxesias'incur hanging the Wric 3 17 E.3.57. 
and foz any arrerages incurred befoze this tender, the Lo2dfhall not avow, bes 
cauſe the Tenant ought to have paid all, . 2 ry 

The Court may alleſs the. damages by their diſcretion | 13 E.z. ceſſay.20; 

Where-this/Ac ſaich,'that he ſhall. tender- the. arrerages; xt is to be under- 13 E. T ubi ſupra. 
ſtod of ſuch things as may be yielded, as rent, &c. but of ſuic, divine leryice, aud 14 4-3:4- 
ſuch like which cannot be yielded, damages ſhall be paid foz the ſame, 

If two Jointenancs be impleaded in a ccfſavit, and the one make default, #c, 40 E-3-40- 31 E.3 
the other cannot tender the arrerages but foz the moity, foz the other jointenanc ceſiav. p-0 NB. 
hath power to alien and loſe his moity, the wozds of the Dtatute be, Celuy yers (27320 3158: 
gue la terre eſt demaund, and the land is demanded againſt both, meo ceſlavir, 


Ng , ut 


 _Giveſter. Cap.4. 
But if A. and B. be feifed tothem and the heirs of A. andB. make defaulc, A. 

may tender foz the whole in reſpect of his remainder. | 
6 E.2. tir, cefſavit Jul @ cfſfvit, the Juty i Anno's E.2, found the cefler, and that the rent was 
45- brhind by 30 pears, part of which -oime was befoze che Dtatuce whereupon the 
| Urit wap xt and pee the Drmanvant ſhall recover all the arrerages, as 
is well warranted by the Dcatute, | | 
Af the Demanvant in the ceMavit be ont-lawed in a perſonal Action, this 
——_— may be pteaved in bar of the Action becauſe che arrerages are due to 

the King, | 


C Et trovera ſuertie come le Court verra {ufficient, 8c. 
farety is referred ts the diſcretion of the Court, foz herein upon theſe wozds 
thore is a rule conceived, Surctie ef al Court d*ordeiner, & al Tenant daſſent & 
| affirme. And therefoze being referred to dilcrecion, in divers cales ſeveral Ture- 
25 Ec3.q2e ties have b&n ozdained upon due conſideration had in reſpect of the ſtate of eve- | 
xp particular caſe. | EY 
go E.3.25- metime in reſpett of the quality of the Dema ay as if he be a bodp 
19E-4-5- 17 3 politick oz coppboate, Eccleſiaſtical v2 Tempozal foz a Mortmain, there- 
$7.00 peg foze their collateral ſurety is to be found, #c. Vide 15 Martini, Anno 4 F. 3. 
NB, 13d  Corath Juſtic' Itin' apud Dunſable, ſurety was granced to the Pzioz of D. De- 
| mandant in a ceſſavit, that he ſhould diltrain foz the rent in other lanys, 
# 10E.4-4 a Dometime in reſpec of the qualicyof the Tenant in reſpect he is a body 
Temps E.z. ceſſ+- politick v2 cozpozate, 03 a feme coverc, oz an infage. | | 
vic 55, 56. þ Sometime in reſpec of the Tenancy it ſelf, as if it be a houle, ec. leſt the 
12 Dia.25” Tenant ſhould waſte it, aud ſo make it not ſufficient to pay the rent, 
ro'E.2. did. 2r- Though the Scatute referreth the ſarety to the diſcretion of the Court, yet 
4E. 3.42. 13 E.S Will it be godto follow pzecedents of foymer times, foz difcretio et diſcernere 
ceſlavit % WEI per tegem quod fit Juſtum. ' | | 
__ Srad. ©, Albeit it is foz the benefit of the Demandant to have ſurety, pet he canndt 
b4x E-329. Waive it, becatile it is mave parrelof the f, 
x9 E:4-5- 4 Wut what if the ſurerp be a judgment of che Court, that if he ceſs again 
c50E+3.23.19E-4-$ Hp one 02 two years, que la tre incurgera la remnant, that is, that he ſhall have 
£418-3-29.19K-2 4;exment co hold the land, xc, foz ever, wherein the Tenant ſhall never tender 
34s anp mo2e, and his remedy, that after ſuch ceſſer again, he thall have a Scixe fa- 
cias Upon the Recodd, aud if che Tenant be warned and make defaul, &c. the 
Dettiandant ſhall have judgement again@ him foz xver. | $7133 
Ff'the Tenant after a Judgment given agaiuft him in aceſfavic, that if he 
ceaſe again, 'Que la terre incurgera texemnant, that caſe if the Zenant alien, 
the alienis ſhall notbe/boundy the ſaid ſurecy oz fudgment, becaule-it bound 
him that was Tenant in the ccfſavit only, and upon a new ceſler anewceflavic 
0 muft be b2ought. But if che kurety oz judgment be, that if be oz his alligns do 
ceaſe again, ec. then che affigne is bound thereby, and upon a Scire facias the 
matter ſhall come in queſtion. | 


C Soit-forcloſe a remnant. That is, Hall be foxcioſed 02 barred-foz 
ever, foz this Writ is'a'Uric of Right in His nature; by this Ac if the Lozv 


$E.3- 45: recover by vefaulc, judgment final by theſe wozds, { Soit forcloſe del remnant } 
4 E:3. Kew 41 fhall be given, and ſhall be a bar in a Wric of Kight; otherwiſe it 4s of 6 
' Judgment by verdict, } | | 
- Ov moze of the Wir of cefſavitin ourierpoſition upon-the ©tatuce of W. 2. 


"CAP. 


* , 
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- 


Gpps. _Owſe wy. 


CAP, V. 


Nſement eſt purview, que hotfie eit deſormes briefe de Waſte 
en le Chancery vers home que tient per le Ley Denpleterre, 
ou en auter maner a terme de vie, ou des ans, ou feme que tient en 
dower, Et celuy que ſerra attaint de Waſte, perde le choſe que il 
aver' Waſte: Et ouſter ceo face gree del treble de ceo que le Waſte 
ſerra taxe, Et en Waſte fait en gard, ſoit fait ſolonque'ceo que 
contenue eſt en le graund Charter cap. 4. Et per la ou il eſt con- 
tenue en la graund Charter, que celuy que avera fait Waſte en 
garde, perdr* le garde? Accorde eſt, que il rendra-ab heire les da- 
mages del Waſte, & iffint foit que la garde perdue ne (offiſt mie ale 
value des damages, avant lage del heire de mefine be garde. W. 1. 
cap.21. Articuli ſuper chartas cap.18. So, 


At the Common Law Wafte was puniſhable-in thz& perſons, viz. Teriang 12 8.4-3. 21 H.97 

TM Dower, Tenaut. by the: Curtefie, and the Guardien, but not againſt Te- 4 Q&.8: Stud, 
nant foy life, oz Tenant foz yearsz andthe reaſon of the diverſity was,foz thar ; nope l, 

the Law created their eſtates aud intereſts, and therefoze the Law gave agaiaſt g;rf parc of the 
them. remedy 3. but Tenant foz life,; and-foz.years came in; by demitſe any beale Infticuces, Se&.67t 
of the owner of the land, #c, and therefoze he might in his demiſe p2zovive 

againſt the doing of Waſte by his Leſl&e, and- if he did[not, it was his negli- 

gence. and default, FO ENT 

- There is alſo. an Agion. of Waſte by cuſtom, as in:London, &c. 7 8.6.35. 8 H.6, 

* Now the remedy at the Common Law was in two degrees : Firft, if hethat- 34: 32 45- 
Had the inhericance.didfear ( foyexample ) that Tenanc in;Dower would'do B'40-1-4. fol.31r9; 
Waſte, he that hav ths inheritance might, befozs anyWaſte done have a pzohis 222&Scud N 
Vitton vireced.to-the Sheriff, chat he ſhall: not yermit- her co-do-Waſte in this OT 


£f62m W.2, Cap.14s 
_ Rex Vicecom? Salutem. Praxcipimus tibi quod non permittas quod talis/mulier 
faciat vaſium, vel venditionem, vel-exilium de terris, hominibus, redditibus, domi- 
bus; boſcis, vel gardinis, que tenet in dotem de hereditate talis:in tali villa, ad ex»* 
heredationem ipſius talis ne amplius, && |, | 
 And;BraQons advice. hereupon/is-as followeth'+ -- — _ 
; Et: hoc. faciat! tempeſtive:,. ne per. negligentiam damnum: incurrat., quia Regula, 


tmelius eff in tempore occurrere, quam- poſt! cauſamy yitmeratarn retmedium 
QUETICTE. . od Rs] pry 6; - | 

© And the 'Sheriffhaving'the Warrant-of this Writ- map; as- in: caſe. of,aLib-s-fol.trs. | 
_ of Eftrepement, take poſſe Comitatus, and withitanv.the doing of auy, *9)a=bes caſe: 
Uaſe, 4 os] er 03.96 

. Atd-this was the remedy that the Law appointed befoze the- Waſte-yone by: 
the Tenant in Dower, Tenant by the curteſte; oz the gardien, to p2zevent che 

ſame, and this was an excellent. Law, fog. Prefiat'cautela\quam- medela, and -, , Reguls. 
Preventing Juffice ercelleth,puniſhing Juſtice, . Andthis: remedy may: be-ufed! Vide We2. C:14e 
at/this vay, Now after Waſte-yone there layan-Agion of Waſte at the Coms- 

mon-Law tn this fozm.. Rex: Vicecon', .Salutern Si talis-fecerit/te-ſecurum de/ 

damore {uo proſequendo, tunc pone per vad?, & ſalvos plegiostalkem mulictem, 8c; 
quod ſit coxam Julticiariis noftris, &c; oftenfura quare fecit vaſtum, venditionem, 


Ng 2 


i 


300. Glocefter. Cap.5. 
& exilium de terris, hominibus, redditibus,boſcis, vel gardinis, que tenet in dotem 
de hereditate talis, in tali villa, contra prohibitionem noſtram, & habeas ibi nomina 
plegiorum, & hoc breve, teſte, &c. 3s 
4H. 3. Waſte 129, Where in this Writ it is ſaid-Contss prohibitionem noſtram, the Plaintif 
ibid. 140. 8 R.2- ſhould have well maintained his Writ, albefc no Writ of pzohibition of Wiafte 
it pow: 1" ago had been ſued out befoze, foz that the Common Law was a p2ohibition of it ſelf, 
RT 761296, and fo faith BraQton ſpeaking of the Waſte done by a Guardien, Dominus va- 


Vide W.2. cap.14. ſtum emendabit fic, quod damna reftituct, live valtum fecerit ante prohibitionemy 
{ive poſt. 


Brad, fo.315,316, Wy this Writ of Waſte the Plaintif, if the Waſte were done in wods, 


* Foreſtarius in 
ancient Aurhors, 
is taken for cuſtos 


boſcorum, a Wood- 


ward. 


Et mulier inde per inquiſitionem convincatur, talis erit ei poena infligenda, & ir 
tavtumerit coartanda, quod de cetero nihil capiat in boſco.illo, niſi ( per viſum- 
* foreſtariorum heredis } rationabile.cſtoverium ſuur, 6 talis ſervitus imponetur 
ei ad pxnam, & de foreſtario apponendo tat tale breve ( which there you map 
read at large) Si cuſtos de vaſto convincatur, amittit cuſtodiam, & reftituet damna, 
& det Domino Regi miſcricordiam, quod non eſt in muliere, fi de dote ſua fecerit 
vaſium, quia dotem fuam non amittit, ſed cuſtos vel cugator et adjungatur, qui im- 
pediat ne faciat, & damna debet refundere. | 


©0 as the Tenant in Dower ( and likewiſe the. Tenant by the curteſie) han 
two-puniſhments, viz. to pield damages to the value of the Waſte, and a Keep-" 
er 0) Curite ts be appointed to them, who ſhould withſtand any Waſte to be, 
afterwards done by them, | 


And the Guardien had thzee puniſhments, x. He ſhould loſe the cuſtody, 


ToH.3. Waſt.138. 2. Ye ſhould pield damages to the value of the Waſffe : and 3. He ſhould ve 


20 H.3 ibid.1g9. 


34 E-3. Walt, 146 


Temps E.x. Waſte | | 
135: 3o E-3-16- againſt the Tenant in Dower, oz Tenant by the Curteſie, albeit they had aſ- 


E.3-23» 40 


DoR. & Stud. 1.2. 
Cole F, N, B, 56s 


Bra&. ubi ſupra. 
Firſt part of the 
Inſtr. Se&. 67, 
F.N.B. 56, b, 


fined to'the King, foz that contrary to the truſt in him repoſed by reaſon of his 
Guardienſhip.he div Waſte to the diſheriſen of the heir, and this did hold as 
well in cafe of aGuardien in droit, as a Guardien in fait. 

And the reaſon wherefoze at the Common Law the Actton of Walte did lie 


23 1284.16, £.3 ſigned over their eſtates, was, becauſe no Action of Waſte by the Common: 


Law lay againſt the aſſignee foz Waſte done after the aſſignment, therefoze 
the Action of neceſſity did foz ſuch Waſte ( after the aſſignment ) lie againſt: 
” Tenant by the Curtefie, ox Tenant in Dower, which Law continueth ca 
Lys day, | © ; w 
Wut if the heir:granted away the reverſion and the Tenant attourned, che 
Action: failed at the Common Law, as hereafter ſhall be ſhewed moze at farge.. 
Pereby it appeareth how neceſſary it is foz the underſtanding of this Act, to. 
know what the Common Law was,and the reaſon thereof,befoze the making.of 
our'Dtatiites, whereof you ſhall read moze largely in Bracton both concerning 
the points aboveſaid, and other matters concerning Waſte, wozthy of your 
reading aud obſervation, . | _ 
Xut-at the Common Law if the Guardian in droit Had aſſigned over his 
eſtate and intereſt, the heir ould have had an Action of Waſte foz Waſte done 
after the aſſignment againſt the aſſignee, foz he was Guardien' in faic, and \o 


within the rule of the Common Law, i 
C Home eyt deformes, 8&c. ]. Pere the perſons are not.named who ſhall 


Have the Action'of Wadte, but that is left to the Common Law to judge chere= 


npon,-of which matter you ſhall read plentifully in our boks, and ic were tox 


long to be here inſerted, neither doth it tendto the expoſition of this Act being 
teft to the Common Law, 


C Briefe de Waſte. *] Breve de vaſto, of this woz vattum you map Sen. 
in the firſt part of the Inſtitutes, Sect. 67. 'only this may be avded that nei-. 
therthis Act, noz the Dtatute of Marlebridge doth create new kiud of Waſtes, . 
but do give new remedies foz old waſfes; and what is Waſte, and what not. 
mult be determined by the Common Law, & 


C Home 


Cap.5.  Glocefler, TOE 301 


— 


———— 


C Home que tient per laley D'angleterre. ] Here Tenant by the 
curteſie is named foz two cauſes : 1. Foz that albeit the common opinion was, ... x. H.s 
that an Action of Waſte did lie againſt him, yet ſome doubted of the ſame, .in._ 38. ag 
reſpect of this wozd tenet in the Writ, foz that the Tenant by the curceſie did 
not hold of the heir, but of the Lozd Paramount, and after this Act the Writ 
of Waſte grounded thereupon doth recite this Stature. 

2. Fo02 that greater penalties were inflicted by this Ac, then were at the 
Common Law. 


C Ouen auter maner a terme de vie. ] Jf a leaſe be made Quam diu 
ſola fucr', 02 quam diu fe bene geflerit, oz quouſque promotus fuerit, 8&c. in 


-y theſe and like caſes they are in judgment of Law leaſes foz life wichin this 
ad. | 


37 8.5.25, 


Upon theſe wozds there be many conlcuſions wozthy of obſervation, 


 Firft, albeit the aſſign of the Tenant by the curteſie,0z Tenant in Dower, Temps E.1.waſte 
is within the letter of this Law. foz he holdeth in ſome manner foz life, zet no 222: 4 E-3-25. 
Action of Waſte ſhall be bzought vp the heir againſt che aſſign, but only bdge 1 30 E.3; 
againſt the Tenaut by the curteſie, oz Tenant in Dowsr 3 fo2 in conſtruction ay rg 
of Dtatutes, the reaſon of the Common Law giveth great light, .and the Judges, F.N.3; $6. c. 

as much as may be, follow the rule thereof, 

But if the heir granteth away che reverſion, and the aſſignee attozne, there Regiſt.52. lib.z, 
the grantee by this Statute ſhall have an Action of Waſte againft the aſſigne, fol-23: b. walkers 
and the Plaintif muſt declare upon this Statute z foz ( as hath bn ſaid) in £*;1b.17. 0.84, 
that caſe there lay no Acion of Waſte at the Common Law, ſo as in this poing "EE 
our Act is introductozy of a new Law. 

2. If the heir had granted his reverſion expectant upon an eſtate in Dower Regiſt.72. 11 H 45» 
02 by the curteſie, the grants ſhould not have had an Action of Waſte againf 3. 58.75.19. ** 
Tenant in Dower oz by the Curteſie at the Common Law, foz that-the pzivity Ei-1 1: fol.83. 
was deſtroyed, 'therefoze the grante.in an Action upon this Statute doth re- 2%! caſe. 
cite the Statute, 

3. Aleſlee foz his own life, oz fo2 another mans life, is within the wozds Marlb. cap.23. 
and meaning of chis Law, aud in this point. this Ac introduceth that which 
was not at the Common Law, 

4. It a leaſe foz life be made to A, the remainder foz life to B, he in the res ,, x, wage ; 
verſion ſhall have no Action of Waſte againſt the firft leſſee, fo2 then the eſtate 11 £.3. graunc = 
of him in the remainder ſhould be deſtroyed, and ſuch conftruction muſt be made 21 E-3- receir 115 
to p2eſerve the eſtate of an effranger, in whom there is no fault oz default. Eut T4 - 50E-3.3 
if he in the remajnder foz lifezdieth, then the Waſte is puniſhable as well be- a. AIG fog x 
foze, as after his. death. 59.Lib.g. fol.76.b. 
5+ * If aleaſe be made to A, foz his life, the remainder to A. fo the life of B, Pagers caſe. 
if A. doth Waſte, an Action of Waſte doth lie againſt him, foz the wzong doer ? £325; 
hath both the ſfates-in him, and of that opinion was Sir James Dicr Chief Ju- Gy 1 385 > 
Nice of the Common Pleas, Paſch. 18 Eliz. | . "OR IN 

6, If aleale foz life be made, the remainder fo2 years, an Action of Waſte 4 £-318.3 E.3.18 
thall lie againſt the leſſee, foz the recovery therein ſhall not deſtroy the term foz *N-b- 55: b- 

- 7. Fen! leſſee fo2 life taketh husband, the husband doth Ware, the wife 45 E.3-32. a6 tic. 
dieth, the husband ſhall not be puniſhed by this Law, foz the wozds of this Act Waſte Statham. 
be, Home que,tent, 6c. pur vie, and the hugband held not foz life, foz he was ſei- ad Bomb R 
led but in the right of his wife, aud the eſtate was in his wife. mu 

$. An occupant is within this Law, foz the wo2ds of this Act (as hath ben 48 E.3.19. 1.6. 
ſaid) are Home que tient, which are moze liberal wozds then if the Statute had f2l-3- Le D. de 
ſpoken of a leaſe oz demiſe, and certain it is that the occupant holdeth for life, {{"ceier cnt 
(o it ts of the Lozd that entreth on his villein Tenant foz life, LES 


9. Be 


. Thocefter: Cap.5, 


* fil 16 E.1. in 9. Pe that hath an eſtate * fo] life by conveyance at the Common Law,oz by 
Baaco Rot.63- limitation of uſe, is a Tenant Within this Statute. 


Buck, & Rot. 73: 10, Aleafe fo; life is made, the remainder over i 


nag 10. Aleat ife is made, n tail o2 in f&, he in the re- 
Is mainder ſhall by this Act have an Action of Waſte 3 foz the wozds of the Dta- 
| tute are general; SM ub EF 247 0 

Temps E.r, Waſte 11. Albeit Tenant in tail apres poſſibility of iſſye extinct doth hold but-foz 
126.. 39 E.3-16- life, and ſo within the letter of this Law, yet fs he out of the meaning thereof 
45 Lg So LE in reſpect of the inheritance which was once in him, in reſpect whereof his: 
27 Bs. Aide Sca. Cffate ts by Law diſpuniſhable of Waſte, but His aflignee thall be puniſhed foz 
tham, Waſte by this Statute. | ſy 


4% 4 7 


| £ Perchant, oz, Dtapl it, are not within this Act; 
26. Doct. 3-k."* fox albeit they have but a Chattek, yet are they not Tenant fo2 years, 
$3. h.lib.6. fol.37. Although the wozds of the Act be Tenant foz years in the plural number,” 


3.E-2. Waſte3 D@wo Crecytozs be of a Ward, the one doth Waſte, the Adton lieth-againff 
| him only. Dee moze hereof hereafter, and note thediverfity, EREEED 
30 E.3.16, - Tenant foz years grants his eſtate, upon condition, the lefle doth Wafte, 
the grantee enters foz the condition;b2oken, the Action of Waſte ts to be bzought- 
againf> the grantee, and ſo it is in caſe of leſſee toy lite, | | 
$£.3.26, Tenant by the curtefie, 02 other Tenant foz life makech a leaſe foz years, he 
tn dhe reverſion confirmeth it, Tenant by the curteſte dieth, an Action-of Waſte: 
tieth againſt the leſſee, {Ahab | 
To E.3-32. 44 E-3 DTenant foz years of a tnoity, third, o2 fourth -part pro indiviſo holdeth # 
34- 45 E.3-35-' | term foz years, he'is within this Act and ſo it is of a Tenant by the curtefie;/ 
ns i. 12E-4-2 g; other Tenant fo2 life ofa moity, &c. Jn fike manner if:cwo-be Plaintifs, 
OD - and one of them is ſummoned, and ſevered, a moity thall-be recovered. 
Lib.s. fol.12. Tenant foz years oz foz tife aſſigns over his leaſe fo2 years; o2 eſtate fo life, 
Foljambs cale,  efcepting the timber trees, and after Waſte is done in felling down the trees, 
the Action of Waſte is maintatnabls againft the aſſignee, fo2 asto the-lefſvy 
they are not ſevered from the land. | | ; 
Lib.s. fol.78. Tenant fo2 years, oz fo2 life aſſigns over his eſtate, and notwichffanding- 
Baoths caſe, takes the p2ofics, an Action of Waſte lieth againſt the firſt leſſee, and'fo it is of- 
mean aſſigns, the, Action lieth againſt him that taketh the p2ofits, but this 1s 
by the Statute of rx H.6; cap.5. foz in that caſe the pernoz of the p2ofits divnoc 
| hold the land, * IA | or 
33 E-3.p.6. 6E.3: Ewo Jointenants foz years, 67 foz life, one,of them doth Waſte, this is the 
54+ 34 £43 ret012 Taſte of them both, as to the place waſted, and yet the-wo2vs of the- Art are;- 


Aha ( home que tient) but treble damages ſhall be recovered againſhim thar-did the 
Waite only. _ | | 1.94 
$0 E-3-33: 41 E.3. rs o2 fo2 life doth Waſte, andafter aſſigneth.over his_effate, 
27. 43 E316. 
48 ns ENB, 


Waſte $22 + ve bought againſt him in the tener, becauſe in the eye of the Lawhe is Tenant 


g0oE-+3-33- 43 E-3 
8. 44 E:3:5- 


9: 


Cap. WL Glo ceſter. | _ 303-__ 


of Waſte, but ſpecial non-tenure may'be pleaved, as the granting over of his 'F 
elkate, befoze which grant no Waffe was one. | { 


C Ou feme que tient en dower. This is to be underſtod of all the Tc. E.1, in Com- 


five kinds of Dowers whereof Littleton ſpeaketh, viz. Dower at the Common muni Banco Rot, * 


Law, Dower by the Cuftom, Dower ad oftium Ecclefix, Dower ex affenſu pa- 214 Norff. 
tris, and Dower dec la pluis beale, and againft all theſe the Action of Waſte vid 
he at the Common Law. | 


..C Etceluy que ſerra attaint de Waſte.”] gs ic hach ben ſaid, if one 
Jopntenant dv the Waſte, boch Gall be attafnted of the Waſte,-&c. 
In an Action of Waſte bzought againſt Tenant by the curtefie, Tenant foz 
life, Tenant fo? years, od Tenant in dower, which befoze hath ben named in 
this Act, the entry of the plea of the Tenant is quod przdi&* ( talis ) non fecit 
vaſtum, and yet all theſe by conffruction of Law ſhall anſwer foz the Waſte : 
done by any ſtranger, foz he in the reverſion cannot have any remedy but againſf 32 E-3. Waſte 30, 
the Tenant, andthe Lenanchall have his remedy againff the wzong doer, and '9 7-3 ed-30- | 
recover all in tamages againlt him, and by this means the loſs ſhall light upon 45 T0: 
the waong doer foz voluntary Waſlte and permiſſive Waſte is all one to him 
that hath the inheritance, Wut i the Wafte be done by the enemies of the 33 H#.6.r. F. N.B. 
King, the Tenant ſhall not anſwer foz the Wafte done by them,foz the Tenant 59->- Dicer = H.8. 
hath no remedy over againſt them, The ſame Law ic is if the Waſte be done +4 Ir : 
by tempeſf, lightning, o2 the like, the Tenant ſhall not anſwer fo2 it. It is ad- p;c.4 p Ge: "A. 
judged (1.9 E.2. that if cheeves burn the Honſe of Tenant fo2 life, without evil 7 1ibro meo, Un 
ping; of teflees fo2. lives fire, the lefſee hall not be puniſhed therefore in an briefe de Waſte. 
on of Waſte ; Nota the caſe of fire, #c. 19E.3. Waſte 31. 
A. ſeiſed of land in fe acknowledixeth a Dtatute Merchant, and infeofferh B. 
who letteth the ſame foz life, the land is extended upon the Statute, B. bzing- 
eth an Action of Waſte again the leſſe, he may plead this execution, c, be- 
foze which execution no waſte done, foz the poſſeſſion of the land is lawfully 
taken from him by courſe of Law, which he-could not withſtand, and if he ſhoutd 
Wy foz Wafte, he ſhould Have no remedy over. 
it is 'it.a man make a leaſe fo2 years, and pnt out the lefſ@, and make a 
leaſe foz life, the leſſee enter upon the leſſee fo2 life, and doth Waſte, the lefſe 
R— thall w__ _yo therefo:e fo the Cp hereof 
enant in ddwer a Pannoz,and a Coptholder thereof commit Waſte, 42 x, wakte x0 
an Adion-of Waſte liechagainft Tenantin dower, PEST YAN 
. Jf an infant be Tenant by the curteſte, oz teſlee foz life, oz years, he hall an- Do. & Stud. 
fwer foz the Wafte done by a ſtranger, and have his remedy-over, though ſome 
Have holven the contrary, 'foz in that caſe alſo the loſs ſhall be upon the wzong 
Doer 3 and\ſo its in caſe of a feme covert,foz the pziviledge of infancy and co- Temps E. r. 
verture in this caſe ſhall not p2evail againff the wzong and difheriſon done to Waſte 128. 
himthat hath che inheritance, eſpecially when they have their remedy over,aud 3 he" ; 34h. Af 
the oftate is of their own purchace v2 taking, And fo it is if a leaſe be made {,,"12 4.4.19. 
tothe hupband and 'wife,-andthe husbaud doth Waſte, and dieth, if the wife 42 E.3. 21. 45 E.3 
agreth 'torhe eftate.the ſhall be purtiſhed foy the wafte done by her husband in 25: 2H 4-3-2- 
like manner, as if a ſtranger had vone the Waſte, and afcer the death of her 755-2. 2 6- 
husband ſhe isinfrom the keſſoz, andif the Action hav ben vzought againft the 376” Pye 37 
Hugband aud wife, the Writ ſhould have been quod fecerunt,vaſtum, lo as it was 1c E.4.18. 15H 
as well 'the Watfte of the wife, as of thehughand, | \.* Waſte 133« 


C Perdrale choſe que il aver Waſte. ] That is, theſe four Tenants * Temps Et. 


befoze named ſhall loſe the thing 'which'he hath waſted, but it is ever rendzed _ 4% - oy 
amittet locum xaftatum. : | 32. 15 E.3. Judge- 
* If Waſte be committevin-a houfe ſparfim in divers ſeveral parts, the whole "<** _— q 
houſe thall be recovered, although all-be not waited, Jn anctent time it was 151200 fn 
holden by ſome, that if the Pall were waſted, the whole houſe ſhould be reco- ” H.7.11, 


vered, 


the. v1 
L——_— 
ol 


"I 


Cap. J 
vered, foz that in thoſe days the hall was the place of greateſt reſozt, and ule, 
ini fo much as the whole houſe was . calle by the. name of the hall,'as Dalc- 


hall, #c. but the purview of this Ac is, . that he ſhall loſe the thing: that, he 
hath waſted. . - - I ID...6, | | 


* 
” 


| : £ 4 

46. Waſie Bro 0 it is of a wod, if Waſte be .done ſparſim, though all the wod be. nor 

136, 18H.8.1- Waſted, the whole wod ſhall be recovered 2 and. the reaſon of both theſe caſes 

| was, foz that if Waſte were done ſparſ{im in houſes oz wods, that by the con-- 

ſfruction of theſe wozds, the whole ſhotld be recovered, foz that otherwiſe the 

houſe that was foz the habitation of man, oz the wods that ſo many ways were 

fo2 mans neceſſary uſe, could/not be enjoyed, neither by him that had the ins 

heritance, noz by. the Tenant without continual creſpaſſingthe one to the other, 

Et boni judicis eſt cauſas litium dirimere 3 But if Waſte were done in one part 

of the wod that might be conveniently divided from the reſt, that part only is 

locus vaſtatus, and ſhall be recovered, | | | 

And co it is of bzok medow, if the Tenant plough it up ſparſim (as hath been 

befoze ſaid, ) . | . | 

qH.g. Waſte r4r. . A Tenant foz life o2 years of a park, vivary, warren, oz dove-houſe, if he 

Pl. Com. in Caſe deſtroy the der, 02 the fiſh in the vivary oz ponds, 02 the game tin the warren, 

de _ q 02 the doves in the dovehouſe, it is Waſte, and he that hath the inhericance 

| vo E.1. Waſie hall recover the park, vivary, warren, oz dovehoule, and therefoze the makers 

128; its a en "a meaning to include all: kind of Waſtes, uſed this general wozy 
CNOIC, ' x : 41 

| Andlo it is if the. Tenant kill ſo many of the deer, fiſh, game o2 doves, as 

- there be not left ſufficient foz oze Having regardto the number that were there 

when his eſtate oy intereſt was created oz made, this is Waſte, and ſo'it was 

Holden, Paſch. 15 Eliz. in Communi Banco, & {ic de {imilibus. | 007? 

__ Exileand veſtructon of villeins by tallage:aud opp2eſſion is Waſte, and this 

Act faith [| perdra le choſe. ] | 6 | ; Ot 


Fo 


2E.2.Waſtez. _. C Et ouſter ceo face gree de treble de ceo quele Waſteſerra taxe. } 
9 E.2. Waſte 2. QCyucerning colts in this Acton ſufficient hath been ſpoken, cap. r. 
— ey; 1 The Plaintif ſhall! not recover damages foz:any Waſte-done hanging the 
Pt 8.79. UWrit, and therefoze the Plaintif may have a Writ of Efirepement in this Aci- 
per Fineux. 8 E.2 bn, Et fic de timilibus, | i 
Waſte 113-17 E-2 AY efſcefo2 years committeth UWafte, and the years do expire, yet ſhall the:lef- 
a7 18. : oo». ſoz havean Action of Waſte fo2 the treble damages, although he cannot recover 
"N. BE. 60.0. - the place waſted, and though the Dtacute be in the conjunciive,perdra lechoſe;8&c; 
Lib.s. fol.115. _ 6 oulter ceo face gree, &c, fo2 as there was at the Common Law two fozms of 
Foliambes cale. © Actions of Uaſlte, viz. it the tenet, as, againit Tenant by the curteſte,:#c.: and 
Regiſt, 72. in the tenvit againſt the-Gardein after full age, ſo upon this Act the like kind of 
fozms is framed byequal conftrycion, viz. in the tenet to recover the place was 
. fted, and treble damages, and in the ccnuit to recover treble damages-anly, - 
Eut this is to be underſtod when the term expires by effluxion of time, ag in 
the caſe of a leaſe foz years, oz-when the eſtate determins bythe Act of God,as 
46.325 when cecſti q vie dieth,oz when the-eſtace is ended o2 defeated by the ag anti wzoug 
of the Tenant, as when he makes a feoffment in fee, oz commits anyother foz- 
19E.2 Waſte 190 feiture, and. the leſſo2 enters, . yet theleſloz ſhall have his Action of Waſte ; but 
88.6.10-45E-3-9 when the Tenant commits Waſte, and afcer ſurrendzethco the leſſoyhis eſtate 
8 H.$.3.4 E-3-33+ Dy term, and he vn reverſion agreeth thereunto, he ſhall not have au:Action 
1486.14. 198.6. of Waſte in the tervit, foz he cannot, by his own Ac alter the fozm and nature 
41.66.12 4-5. of his. Action from the tenet to the tenuit, and he cannot plead, Devant quel ſur- 
3 8.6, Waſte 35: . ; TEE1 0g Sh | 
32 E:3+ barre 262 render nul Waſte fait. .- .. <}\; 19's 
61 R/2. Waſte 99. An Action of Waſte is bzought again the leſlee foz years, oz again Tenant 
\ 6-6 nk pur terme dauter vic,and hanging the Action the term expires,oy ce* que. vie dieth; 
: yet the Writ ſhall not abate, foz-that an Action of Walte (-as hath been ſatd ) 
- Hethonly fo2 the damages in thoſe caſes, which he ſhall recover in'that action 
then depending + | | gl | 


" 


Jn 
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— 


— 


Inan Action of Waſte againſt a leſſ& fo2life foz Waſte done in thz& acres, 33 E.3. Judge- 
the Defendant claimeth fe, whereupon ifſue is joined, the Jury. finds againſf menr 255, * 
the Defendant that he hath but an effate fo. life, and enquirey further of che 

Waſte, and found the Wafte done in one ne only, the Plaintiff cannot have 

judgment fox the whole land, in reſpect of the fozfeicure and creble damages,fqs 

that judgment is not accozding to this Act, that.is co ſay, of the place walted,auv 

treble pamages in reſpect of the place waſted, wherefoze he had. judgment acco- 

ding to the Dtatute of the one acre and treble vatmages. | 

Upon this bzanch it hath been received foz a certain rule, that if Waſte be 

committed, and he in the reverſion vieth, that the Action of Waſte failech, fo; 

that the Heir cannot recover pamages fo2 the Waſte done in the life of the an- 

refto2, and the Waſte was not done by the diſheritance of che heir, - and yet the 

Law doth ertend the Action of Waſte favourably as much as with conveniency . ©. _ 

may be, leſt Waſte which is hurtful to the Common wealth Hhould remain.un- 8 E-2- Waſt r19; 

. puniſhed; and therefoze if two coparceners be, and they make a leaſe fo? life oz '* "0 _ 115. | 

years, and the leſſee commit Waſte, and one of them hath iſſue and dieth, and thr Ton, - mY 

after the leſſe commit Waſte again, albeit the UQric ſhall ſay that both the 35 H.6.23.4;N,B.. 

Wafts were done to the diſheritance to the aunt and niece, pet ſhall the Aion 5: r. Kelwey 1053 

be maintained, and the judgment ſhall be ſeveral, though the Action be jopnt, 

foz judgment ſhall be given fo them both foz the place waſted, andche damages 

treble fo2 the Waſfe done in their own time, and the aunt ſhall havea ſole judg- 

ment foz the whole damages foz the Waſte dong in che time of her ſiſter by ſur- 

vivoz, which is a leading caſe; aud wozthy of great obſervation, 


C Eten Waſte fait en garde.] There is Gardein in chivalry, and : Gtan.1.9.c.9,ro2 
Gardein in ſvcage : again Gardein in chivalry-istwofold, Gardein in droic,and Bract.li.q. fol.28, 
Gardein in fait of the grant of the King, o2 of the Subject 3..alſo both theſe are - 316,317» 

either Giirveins by right, 02 Gardeins hy claim-and poſſeſſion without right » p1cra1y 522%... - 


Likewiſe Garvein in ſocage ts two-fold, viz, Gardein by right, who is calley - 8.3. waſte 141 
tutor proprius; *and Gardein'by poſſeſſion, and clainie, who. is called cutox 5 8.3. ibid. 135. 


altenus, --  10H.3. tbid. 142. 

« Againft all theſe-both a p2ohibition of Waſte, and an Attion of Wafte lie 2%. 3: ms 
at the Common Law, but none of theſe Gardeins ſhall be charged but fox the accounr-107-! 1 
voluntary oz permiſſive Waſte, and not fo2 the Waſte done by a ſfranger, But 16 E.3. Weſt 106i 
{if there be two'Jointenants of a ward, and the one doth Waſte, this is the 13 £3- account 77 
Wafte of both, foz he is no ſfranger, 3 E.3.18. | 32 $4 rk - > 
/-Jf the Gardein ſuffereth a ſtranger to cur down timber tries, 02t0 proſtrate. 70 an'22. 44 £.2. 
any of the houſes, and acco2ding to his name of Garden doth not endeavour to 27. 5 R2. Waſtes 
ke&p/and pzeſerve the inheritance'of the Ward in his cuſfody aud keping, noz 97: 27 5-2: 15.98 
to:fozbiv and withſtand the w2ongvoer, this hall be caken in Law foz his con- ?* THINS FED 
ſent, fo2 in this caſe; Qui non prohiber quod prohibere potelt, aſfentire videtar. EN,B. ob. ME 
bAnd if ſth Waſte and deſtruction be done without the knowledge of che Gar # 40a}. ra. Temps 
dein, 02 with ſuch number as he could not withſfaud; then ottght the Gardein £1: Waſte 125. $: 
to cauſe an Aſſiſe to be bzought againſt ſuch wzong doers by the heir, wherein £7 £ by; hogs \ 
he ſhall recover the frehold and damages foz ſuch w2ong; and diſheriſon 2 So, waſte x0, PP .3I 
note a diverſity hetwen the intereſt of a Gardein created by Law, foz there in. - regic.72. 
an Alliſe the heir ſhall recover damages, -but otherwiſe jr ts in the caſe of a, 4 F.N.B $9.c. | 
leaſe fo2 pears, which is the lefſo2s own Act; © | | \..2 Ez. Waſte r. 

« The Gardein voth Waſte, andafter afſignethover his incereft, an Action of FCS: ;- 
Wake lieth againft the granto? in the tenet. ON ON Le: Hg ooton hog 

a Note that the Action of Waſfe againfk the Gardein'is general, Feit vaſtum, .ib.129.. See Mich. 
&c, de terris,8&c, quas hahet yel habuit in cuſtodia de hzrcdiate przdia*, which 7,E-1- 1» Commu- 


| hh ortomin ac woll tn th noi 4 | ; : ni Banco Eflex. 
Urit doth excend as well to the Gardein in ſocage as in chivalry, fear; oagr] 


'C « Perdra la gard, 8& rendra al' heire les damages del Waſte. : ha gram 


Do as if the heir bzing his Action of Waſte within age, the judgment by this 48 E-3-10. 
Ac is, thac he ſhall loſe the whole Wardſhip, not locum vaſtatum on{p, .*N-8-59.6 
Rx ann 


FECT þ % at. aa St a. Py . MC "I * f 


EE.” 


3g E:2, Waſte 3. 

q E.3-12,13» 
'E.3.38, 

Repiſt.7 2.F.N B. 

. $9. ©, 8& 60.C, 
Coram Rege per 
br'e de errore 
placira apud Dub- 
lin. Coratn Jo- 
hanne, Juſtic.Hi- 
bern.Paſch.3o E.1. 


Bra&.1.4.f0.316. 
F,N,B, 60.c. 


BraR.l.4. fo.316. 
38 E.347+ 14 Hg 
Il,12, 8 E.2. 
Waſt 111. 34 E:3. 
ib.146. 12 H.43. 
FoN.B.60.P. x 


Pl. Com. in 
Stowels caſe, 


Mich. 6 E.r. in 
Banco Rot.47. 
Eſſex Petrus Pl- 
cots Caſe. 


'11H4.,7% 12 E.4+ 
TIO. I g H.7.4- 
Lib. 8. fol. 146. 
Les Carpenters 
Caſc, 


28 H.6.25. 

7 H.6.35- 8 H.6. 
35. 22 H. 6.18. 
20E+3. Walſt.32. 
38 A 3130 

42 E.3-22; 


and yield to the heir ſingle damages, if the wardſhip be not ſufficient to ſatiſ- 
fie the vamaſces 3 ſ& befoze what che judgment was at the Common Law. 

Ettt then it may be demanded, What if the Gardein commit Waſte, and the 
heir vid ivt, o perhaps could not bzing an Action of Uraſte, being done ſo near 
his full age, oz having no notice thereof, whar remedy hath the heir after his 
full age, fo2 the Garvein cannocloſe the wardſhip, fo, his eſtate is ended, and it 
ſ&emeth by the letter of the Law that he muſt bzing his Action upon this Sta- 
tute within age, foz the wozds be [ Perdra la gard.] To this.it is anſwered that 
the heir at his full age ſhall have an Action of Waſte, and recover treble da-- 
magxes by this Act, foz the wardſhip cannot be loſf, and the wzong; and diſheri- 
ſon done to the Heir ought to be fully recompenced, and the Statute hath an- 
uered treble damages to the Action of Waſte, as if it were enacted by Parlia- 
ment, that an Action of Waſte ſhould lie againſt Tenant in tail apres poſſib. 
therein treble damages ſhould be recovered as incident oz annexed by this Law 
to the Action of Waſte, | | | 

And whereſoever the Common Law cave ſingle damages againſt any, this 
Att doth give treble, unleſs there be any ſpecial pzoviſion made by this Act. Alſo 
in an Action of Waſte, the Jurozs ſhall have the view of the place wafted,xc. as 
an incident. to the Action of Waſte, fo2 in the Action at the Common Law the 
Juro2s ſhould have had the view. | 

The Law appointeth not of what value the Waſte ſhall be, neither in the 
caſe of the four Tenants firſt befoze mentioned, noz in the caſe of the Gardein, 
who is to loſe all foz Wafte done in any part, Perein the rule of Braton is 
god, Vaſtum erit injurioſum, nifi vaſtum ita modicum fuerit, . propter quod non fit 
inquiſitio faciend,and de minimis non curat lex 3 foz Waſte. done to the value of 
xx d, (which now ts v s.) the Gardein loſt the whole Wardſhip, 

If a feme Deigniozeſs take husband,the Tenant holding by Knights ſervice 
dieth his heir within age, the husband' doth Waſke and dieth, the Action of 
Waſte lieth againſt the wife, So if an infant be Gardein in Chivalry,and doth 
Waſte, an Action of Wafte lieth againſt him, fox he is within the letter any 
meaning of this Law made againſt waſte and deſtruction, 


C $i le gard' perdue ne ſuffiſt a la value des damages, avant le ag 


de meſme le gard. ] ®& a notable Recozd upon this bzanch in the ſame 
pear that this Statute was made, 

A. hath the Uardſhip of Blackacre and the heir of B. and Whiteacre and 
the heir of C. per cauſe de gard, A. doth Waſte in Blackacre, he ſhall loſe but 
Wlackacre, fo2 that Waſte is done onlp- to the difheriſon of that heir ; and ſo 
it ts if he voth Waſte in Whiceacre, he {hall only loſe that acre fo the Waſte 
done there to the diſheriſon of that heir, 

At the Common Law in caſe of Tenant by the Curteſie, Tenart in Dower, 
o2 Gardein, the heir, &c. might have entred into the houſes aud lands to ſ& if 
Waſte were done, to the end that if he foundany Waſte done, he might bzing 
his Action, and to that end might the heir oz he in reverſion ſend any other to 
that intent ; now this Act giving an Action of Waſte againſt Tenant foz life, 
and Tenant foz years, doth impliedly give authozity to him in the reverſion 
either by himſelf, 02 by another to enter into the houſes oz lands ſo letten foz. 
life oz years, to ſ& if any Waſte be done, Quia quando lex aliquid concedit, con- 
cedere vieetur & id, per quod devenitur ad illud, and therefoze he in the reverſt- 
on may lawfully enter, to ſ& if any Waſte be done; whereupon he may grounv 
an Action upon this Statute, | , 

An Action of Waſfte lieth not upon this Ac in the Court of ancient demeſne, 
becauſe that Court fails of the incidents to an Action of Waſte, viz. to award a 
Writ to the Sheriff to enquire of the Waſte, 4c. 

If a Tenant foz life oz pears commit Waſte, ſo as he in the reverſion is in-- 
tituled to his Action of Waſte, pet if the Tenant repair the ſame befoze anp 
Action bzought, he in the reverſion cannot have an Action of Waſte, .- the 

: enant 


Caps. 


Zenant muſt plead ic ſpecially : Tut if che Tenant doth repatr ic after the 
þ oo bzought, and befo2e he hath vay to plead, he cannot plead it in bar of the 
Action, | 
Upon the conſtruction of this At,whether in this mixt Action the place waſfey 
is the pzincipal, o2 the damages, ſome queſtion hath been made, and in divers 
reſpecs the one is mo2e p2incipal then the other, foz in reſpec of the antiquicy 
againſt Tenant in Dower, and Tenant by che Curteſte, the damages arethe , 2 
p2incipal, as hath ben befoze ſhewed 3 and therefoze they ſhall be ſometime 27, :; Bats, oy 
p2eferred, viz. the Plaintiff to have execution of the damages befoze the place 
waſted, 3Sut in reſpec of the quality, the realty is ever p2eferredbefo2e the per- 
ſonalty, and therefoze in Waſte,if the Defendant confeſs the Action, the Plain- 34 8.6.7. tit. 
tiff may have judgment of the land, and releaſe his damages, which pzoveth aſtc $0. 09 ES 
the realty to be the pzincipal, and an accozd is no plea in an Action of Waſte in  anigt y 15 
the tenet, fo Omne majus dignum trahit ad ſe minus. 20, Lib.6.f0.43, 
And in an Action of Waſte there ſhalk be ſummons and ſeverance, fo2 the 44. Blaks caſe. | 
Writ is ad exhzredationem, and the Action of Waſte is a plea reals Jn an $E.3.47. 9 8.5.15. 
Action of Waſte bzought by two iu the tenuic, a releaſe of the one is a bar to 30 H.6. barre 39. 
both, but otherwiſe it is in the tenet, fo there it barreth but himſelf, 
Thus have we endeavoured fo expound this, excellent Law enacted pro bono 
publico, foz pzeſervation of buildings fo2 the habitation of mankind, and of 
wods and timber, ſometime one of the beautiful and pzofitable oznaments of 
England, and generally againft all waſfe and deſtruction by particular Tenants, 
which Law being very p2nal, and ſhoztly and artificially penned hath ben with 
great wiſdom and judgment expounded in our Boks, and may be a light to 
many other like caſes. Vide Magna Charta cap.4, Marlebridge cap. 23. W.1. cap. 
21. W.2. cap.14.21. 20 E.1. Vet. Magna Charta 124. 28 E.1.ca.18, See the firſt 
part of the Inſtitutes, ſect. 67,71, 380,381,382, 492,570,5733574;577555,585, 
666,667,668,674,675. 
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CAP,-VL 


Urview eſt enſement, que fi home mourge, 8 eit pluſors heires, 
d dont lun eſt fits ou file, frere ou ſ6er, nephew ou niece, & les 
auters ſont en pluis longe degree, touts les heires deſormes eyent re- 
coverie per briete de Mortdaunceſter, 


- It appeareth by our ancient Authozs that this Act is made in gffirmance of grag..4.co.25 4. 
the Common Law, foz Bracon ſaith, Cum fit Afſila'mortis antecefſoris conjun- 283. Britton fol. 
genda cum confanguinitate, non erit poſt recurrendum ad Przcipe de conſanguini- 181-b- 
rate, ſed ad Affifam mortis, quia perſona quz propinquioreſt, 8 facit Aﬀiſam, 8 F1eta 11Þ5.cap.2, 
trahit'ad ſe perſonam & mel war remotiorem, ut 1bi- potius procedat Aſſiſa, quam 
Przcipe, quia illud quod eſt majus remotum non trahit 'ad ſc quod ct majus jun- 

. tum ; fed e contrario in omni caſu, & bene poterit quzlibet iſtarum conjungi.cum 
alia a&tione, quia quzlibet loquitur d2 ſeifina <jus quam habuit die quo obiit, quod 
non. cft in brevi de Recto, 8 quelibet de poſſelſione & non de proprietate. 
©0 as it appeareth by BraCton, that the aboveſaid rule agch not Hold only in Temps E.r. join- 
caſe-of Mordaunceſter, but in the YUrit of Aiel'and Beſaicl, which is alſo a pzaof dre in Aion 35. 
of the Common Law, foz this Att nameth the Aſſiſe of Mordaunc? only, and his 3? ws — 448 
Opinion ts appzoved by our Boks, i 
Alſo this Act extends to dying ſeiſed after the Statute, and yet like joyning 15 £.3. ibid.zr. 
thall be in the Writ of Mordaunc*, Aiel and Beſaicl of dying feiſed afoze the 12 E-3: ibid.12.. 
| Rx 2 Dtatute, 


c 


_——— — — —— 


ee. 


by 


5 E.3.34. 24 E.3: ®fatute, which is another pzot of the Common Law And the ſame Law 
13,28. 48 E.3-14- is int a Formedon fn the Deſcender, and in Writs of Entry Sur diſleiſn to the 
27 E.3-89. 30 E.1. common anceſto}, and in a Sur cui in vita, Writs of Entry In caſu proviſo, Con- 
--— en Aon {ili caſa ad communem legem, and the like, the Aunt and the Neece ſhall join 
5" Judge- at the Common Law, - | 
ment 239. Zo know what the Common Law was befoze the making of any Statute, 
(whereby it may be known whether the Ac be introductozy of a new Law, 03 
afftirmatozy of the old) is the very lock and key to ſet open the windows of the 
Statute, as partly appeareth by that which hath been ſaid, and particularly in 
the expoſition of this Act ſhall appear. 


C $i home mourge. ] Yereby it appeareth that one richt mult deſcend 
e E.3.18% from one anceſtoz, oz elſe the caſe is not within this Law, ] 
If two coparceno2s die ſeiſed, {nv a kranger abate, the Aunt and the Neece 


ſhall not join in a Writ of Mordaune', but have ſeveral Writs, the one a Mor- 
daunc”, and the other a Writ of Aiel. : 


27 H.5.8. Jn like manner if two coparceners be diſſeiſed, the one hath iſſue and die,the 

35 8.6.23. Aunt and the Neece ſhall not join, fs2 they have-not one right, but ſeveral,any 
therefore they muſt have ſeveral Actions, but when they have recovered they 
ſhall Hold in coparcenery, 


C Pluſors heires. ] Divers heirs either in Gavelkind by the cuſtom, oz 


hep females copatceners bythe Common Law, foz. this Act extends to both 
of them. 


C Dont lun eft fits ou file, &c. ] wy this it appears that this A er- 

tends as well to heirs by the cuſtom, as by the Common Law. | 
Lhe Aunt atid the Neece bzing a Writ of Mordaunc' of the -dying ſeiſed of 
the Father, the Aunt is ſummoned and ſevered, yet the Necce ſhall p2oceev and 
recover the motty (although the alone could never have a Writ of Mordaunc' of 
OS the dying ſeiſed of the Gzandfather) becauſe the Writ was rightly and duly6am- 
19 H.6.4 meticed,and when the Neece hath recovered, the Aunt may enter, and enjoy thac 
31H.6. Entry mWoity with her; foz the rule of the Law is, that in all caſes when coparceners, 
cong.5 4. 02 Jointenants map join in Aion, and have oneand the ſame remedy, there if 
| _ part Inſt, gne be ſummoned and ſevertd, and the other ſueth fo2th and recovers the moity, 
—_— the other may enter with her but when they are d2iven to ſeveral Actions, oz 
where their Cemedies are not equal, there if one recover o2 continne the one 


moity, the other cannot enter with her, and yet when both have recovered they * 
ſhall be coparceners again, , | ; 


See the ancient C Frere ou ſoer, nephew ou niece. ] Þere is implied the Uncle 

Authors, ubiſup. and Aunt being relatives, and then here be all the perſons that may have an 

F.N.B. 195... Affiſe of Mordaunc?, and fo there be one that may have an Alliſe of Mordaunc', 
it maketh no matter how remote the other is, : 


| | ABtty | 
C Deſormes.} &o as this Law extends to the future;\'anv not to che 


time paſt, and yet being made in affirmance of the Commou Law,the ſame Law 
that guideth in futuro, ruleth alſo in preterico, | 


C Eyent recoverie per briefe de Mordaunc. ] Theſe wowws ag . 


See Cap.Is general, but chey have a ſpecial incendment, foz as to the. damages, the Aunc 
45 bs, alone ſhall recover-damages until the deach.of her husband, any both of them 


damages from the death of her ſiſter, and-ſoit is in che Writ of Aicl; -and'Be- 
faicl, and all this is accozding to the courſe of the Common Law befoze the/ma# 
king of this Act ſ& the expoſition upon the fixſt Chapter of this Parliameutx, 


CAP, 


4 
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CAP. VII. 


"Nſement fi feme vende; ou done en fee:, .ou a: terme' de cuftumier de 
vie tenement que el tient en dower : | Eftablie eſt, que le Norm.capa18: 
heire , on auter , a que la terre deveroit 'reverter apres le de- 35: 
ceaſe la feme, eit' maintenant ſon recoverie per briefe Detitre, fait 
de ceo en la Chancerie. | 


The miſchief befoze the making of this Statute was not, where a gift oz Ke#i%237: Ga 
fcoffment was made in fee, o2 foz term of life by Tenant in Dower, fo2 in irc pare of the 
that caſe he in the reverſion might enter fo2 the fozfeiture, and avoid the 1nftir.e&.483, 
eſtate : But the miſchief was, that when the feoffee, oz any other died ſeiſed, 
whereby the entry of. hin in the reverfirn was taken away, he in the rever- 
ſion could have no Writ of entry ad communem legem, until after the deceaſe 
of Tenant in Dower, and then the warranty contained in her Ded ( as in 
thoſe days all Des of feofftment foz the moſt part, compzehended warranty, 
and ſpecially when ſhe intended to bar her heir that had.the reverſion). barred 
him in the reverſion, if he were Her heir, as commonly he was, and foz 
the remedy of this miſchief this Statute gave the Urit of Entry in caſu pro- 
viſo in the life time of Tenant in Dower, which is implied by this wozd EW 
[ maintenant, &c. |] The purview of this Act Fleta rendzeth thus, Et autem Fleta li.g; ca;34)) - 
quoddam breve' proviſum de ingreſſu, per quod habens ftatum, recuperabit ; 
dotem alienatam per formam fiatuti, quod tale eſt ; fi mulier alienet dotem 
ſvam 'in feodo, vel ad 'terminum vite donatoris, heres vel alius ad quem 


ſpeQat reverſio, ſtatim ipſo facto habeat a&ionem ,petendi dotem illam.. in 
dominico, 7 


C Fem}, &c. que tient et- dower. ] The Zehant by the turteſte,oz | 
the leſſee fo2 life is not within the caſe of this Statitte, but he in the reverſion 
upon their alienation ſhall have a Writ of Entry in' confimili caſu by that ex- 22 All.37. 29 Aſl. 
cellent Statute of W.2. cap. 24. quotieſcunque evenerit in cancellaria, quod in uno 5 pos ry 6 

- , xg : OE” ns - N.B. 207.f. 
calu reperitur breve, & in conſimili caſu cadente fimili indigente remedio, &c. , H.7.31. 14 H.7; 
concordent clerici de cancellaria in brevi faciendo, as we ſhallihew moe at large 13,14. 38 8.6.3. 
when we come to that Dtatute. | EE 30 14 H.4.28, 

Zenant in Dower taketh husband, the husband aliens in fee, he in the re- 
verſion during the husbands life may enter foz the fo2feiture, but he cannot 
have a Writ of Entry in caſu provifo, fox the huSbaud hath nothing buc du- 16 Afl.11; 
ring the coverture in the right of the wife,'and our” Ac ſaith, Fem? que tient 
en dower vend ou done, fo as the alienation of the husband is not within the 
caſe of the Statute, and ſo it is in confimili caſu; when Tenant fo2 life takes 
husband.and he alien, | 'Y 


. © C Doneen fee ou aterme de vie: } At this timeall eftates of inhe- 
ritance were f-ſimple, and here (foz.terme of life) is intended of.;a ſtate. foz 
the terme of the likeof a ſtranger, and not foz the life of, the Tenant in Dower. 
her. ſelf, foz ſuch an eſtace w2ought no w2ong, ” PREY 
_ The wo2zdsof the Writ grounded upon this Statute are general, Et que poſt _ F: 
dimiſfioniem fatam at prefatum B. reverti debet. without expzeſſing any 'eftate, See the firſt part 
and doth count that the Tenant in Dower didalien in fe, and 'the Tenant ſaith dog Inflicutes, 
that the Teriarit in Dower did not.alien in manner and fozm, qc. if itbe founy £4,2525 
that the Tenant in Dowet did alien in fix tail, oz fo2 like, the Demandant ſhall Brad, fol.332; 


recover, 


= »—————————. FY 
| — 
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recover. as it appeareth by Littleton, foy ancient fozms of Writs oz Counts 
cannot be altered, 


4 


Fleta vbi ſupra, C A que le terre deveroit* reverter:” Af a man hath the reverſion in 
31 E.1. Entry 64, f&, in tail, 02 foz life, either upon his own gift oz leaſe, oz by affignation, he 
12E.2. ibid.60. ffall have a Writ of Cntry upon this Statute (and in like caſe a confimili caſa) 
ay ps 19: fox the wo2ds of this Act are general (to whom the land ought to revert) andthe 
ws xe ok 75 wozds of the Writ grounded upon this Statute are,Quam clamat eſſe jus & he- 
F,N.B.205m —reditatem ſuam, but yet. an effate fo2 life, as hath b&n ſaid, is within this Sta- 
tute, And this Act pzoviding againſt the alienation of Tenant in Dower, 
fpeaketh only of him-in the reverſion, becauſe there can be no remainder limi- 
ted upon her eſtate, otherwiſe it is of the Writ of Conſimili caſu, as we ſhalt 
fhew when we come to the Statute of W.2. cap.24, 
Pl.Com, Gol- And this Act ſpeaketh only of ſand which lieth in livery, foz the feoffment oz 
thirſts caſe, — £ffate fo2 life made by Tenant in Dower deveſteth the reverſion, otherwiſe it 


is of rents, and other things that lie in grant. 


C Eyt maintenant. ] That is, p2eſently after the alienation made in 
the life of Tenant in Dower, which Writ he could not have, as hath been ſaid, 
at the Common Law in the life of Zenanc in Dower. 


Pra8il4. fo.z2. (Son recovery per briefe Dentre. ] This Writ of Entry goeth 
; by the name of a Writ of Entry m.caſu proviſo, ſo called, becauſe it hath the 
wozds of the Writ of Titty, ad communem legem ( mentioned by Bracton) 
with this addition, by fozce of this Art, Et que poſt dimiſfionem per ipſum C. 
(viz. tenentem in dotem), to D.contra-formam fſtatuti de Gloc', de commu- 
Fleta-obi fupra; ni concilio Regni noſtri inde proviſi ad prefatum B. reverti debet per formam ejuſ- 
dem ftatuti ut dicit, and of theſe mods, inde provid, it taketh his name of the 
Writ of Cntry in cafu proviſo, and by theſe wozds this Writ differeth from the 
UWric of Entry, ad communem legem, becauſe this Writ lieth during the life 
of Tenant in Dowerby the reference it hath to this A, which giveth the Wric 
maintenant, &c. as hath been ſaid, 6060+ 
XEut the Writ of Entry ad communem legem lieth not during the life of 
36 E:3- brief 661, Lenant in Dower, and the Writ of Cntry ad communem legem doth nog 


make mention of the death of the Zenant foz life, but that muſt be expzeſſed 
in the Count. .* 


CAP. VII. 


Urview eſt enſement, que les viſconts pled? en counties” 
les plees de treſpas , auxi come ils foilent eſtre pledes. 

Et que nul neit deformes briefes de treſpaſſe devant. Juſtices, ' 
fil ne'/affirme per foy, que. les biens emportes vailent 40 s. al 
mens. ' Et fil fe pleint de batery. affirme ,per foy que fa pleint 
eſt veritable... Des. plaies , - & :des. mathemes , 'eit home” briefe 
ſicome. home foleit ; ayer. Et\graunt eſt; que les defend* puiſ- 
ſent: faire. attorneies' en tiel/ plees.] ou'appelP ne gift mie, 1(- 
ſint- que' ils ſoijent ' attaitits du "treſpaſs en lour abſence , ſoit 
maund* al viſc,” que ils ſotent prifes , & ezent adonques la peine, 
| que 
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Cap.s. 
que ils averont fils ufſent eſtre preſents quant le judgement fait 
rendus. Et i les plaintiffes deſormes en tiel treſpas ſe facent eſ- 
ſoine apres la primer apparans , ſoit jour done jeſques a la venue 
des Juſtices errants, & les def. en dementires ſoient en peace en 
tielx plees, & en auters plees, ou attachments , & deſtre gi 
ſent. $1 le defend? ſe face effoine del ſervice le Roy, & ne 
port ſon garrant au jour que done luy eſt per fon effoine : eſtas 

le eſt que il rendra al plaintife les damages de la tourne de xx s, 
oude pluis, ſolonque le diſcretion des Juſtices, & jademains fort en 
le greve mercy le Roy. | 


- This Act is divided into two bzanches, 
The firlt b2zanch is in affirmance of the Common Law, | | 
The ſecond bzanch concerning the Affidavit, this is new, and made in favour 
df the County Court, but experience taught,that this courſe was ſo full of dan- 
et and trouble, that it was fozbozn, and the Defendant left to take ſuch excep- 
tionsas the Common Law gave him. 


C En Countie Courts. '] This is putt foz att example, foz the Pun- 
__ Court, and the Court Baton being no Courts of Recozd are alſo within 
this Law. ' | 


C Briefes de treſpas devant Juſtices. '] Writs of Treſpaſs are here put Repiſt.col.11 1. 
but fo2 an example, foz Debt, Detinue, Covenant and the like : ut if the F-N-B.47-2-235:4} 
Lreſpaſs be vi & armis, where the King upon the conviction of the Defendanc | 
ſhall have a fine, there the Sheriff in his County cannot hold plea of it, foz no 
Court can aſſeſs a fine but a Court of Reco2d, becauſe a Capias fo take the bodp {OP T, 
is incident to it: fo2 it is a rule in Law, Quod placita de trariſgreſfione contra *** 47? 

pacem Regis in Regno Angliz vi & armis fa& ſecundum legem & conſuetudinem 
Angliz ſine breviR Regis placitari non debent. .. 

Neither ſhall he hold plea of Treſpaſs foz taking away of Charters concer- ; 

ning inheritance oz fre-hold, foz it is a Paxime in Law, Quod placita coricet- _ B = 

- nent? Chart”, ſeu ſcript? liberum tenementum pn Nee in aliquibus Curiis que re- w_ 

cordum non habent ſecundum legem & conſuetudinem Regni Angliz line brevi Re- 


gis placitari non debent, 


C Vaillent 40 s. al meyhs. ] Foz as the inferiour Courts which are 
not of Recdzd regularly cannot hold plea of debt, #c. o2 damages, but tthder 
40s, ſo the ſuperiour Courts that are of Recozd cannot hold plea of debt, tc. oz 
damages regularly, unleſs the ſum amount to 40 8, oz above, Now the ounce 
of ſilver fvas at the: cime of making of this Act but 20 d, and now it is above 
thiice ſo mitch; fos the wiſdom of the Comnion Law was, that men ſhould 
not be troubled foz ſuits of (mall value fn the Kings Courts, but that they ſhouly 
be heard and determined in the Country with ſmall charge, andlittle oz no tra- 
vel oz loſs of time, fo2 it was then accounted againft the dignity and tnlficution 
of thoſe high Courts, to hold plea of ſmall oz trifling cauſes, Ne dignitas curi- 
arum illarum vileſceret, 8& ne triteriam ſuperaret opus 3 otherwiſe the Law that 
was infficuted foz the quiet of mani, and foz his defence, might be abuſed to his 
charge, vexation, and offence, _ | | Os 
Now as the ſuperioz Courts onght not to incroachupon the inferiour, £6 the regict.146; 
inferiour Courts ought not to defraud the ſupertaur Courts of choſe catiſes that F.N.B.46. 
belong to them. Foz example,if in the County Court,oz other inferivur Cotirts, 
they ſhall divide a debt of 261. into ſeveral pleints unver 40 s. it this cafe the 
Defendant may plead the ſame to the juriſdiction of the Court, oz may have a 
ns Ks : : P29 
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Paſch. 20E.3, Co- Pohibition to ſtay that indirect ſuit, foz, as an ancient Reco2d ſaith, Contra jus 
ram Rege. Rot, commune eft, petere integrum debitum excedens fummam 4 s, per diverſas quere- 


164. Ceſtr. lag, per parcellas, ſcilicet, 39 s. 11 d. ob. q. | 
Regitt 146. - The Baxim of the Common Law tis, Quod placita de catallis, debitis, &6; 
«N.B.46, 


que ſammam 495, attingunt, vel cam excedunt, ſceundum legem & conſuctudt- 
EUR = Anglis line breyi Reis placitarinon debent. -.. by | tis 
And thele. wo2ds, ſine brevi Regis are material wozps; fo by the Kings Wrix 
the Sheriff in the County Court may hold plea of gods, debts, #c. above the 
ns 'vatue of 40 s. and by fozce of the Kings Writ of Juſticies, he may. hold plex 
6:f #55 1g, of an Dbligation of what ſum ſoever, fo example of 1000 marks, the which 
Brir.fol.$3,54 UUrtt is in nature. of 'a Commiſſion ts the Sheriff to Hold plea of debt above 
Hlera 1,2.c.55- 4o 5s. the wozds of which Writ are, Rex Vicecon (alutem : Pracipimus tibi, 
ot ers quod juſticies A. quod juſte & fine dilatione reddat B, mille marcas, quas ei debet, 
$r60cf a0 "ut dicit, &c, ne amplius inde clamorem audiamus pro defetu Juſticiz, By fozce 
of which Writ he may hold plea of the ſame, and the pzoces therein is at- 
tachment by his gods, Fc, . but no Capias, and although the power. of the Coure 
by this Writ is in this particylar inlarged, and the wozs of the Writ tothe 
Sheriff are, Quod Juſticies, &c. pet is not the ſuriſviction of the Conrt, as con- 
cerning the judicature thereof, altered, fo2 thoſe wozps of the Writ do not, no 
can make the Sheriff Judge of that Court in that particular caſe, fo chat were 
to alter the juriſdiction and judicature of the Court, whereof by the Common 
Law-the ſuito2s.be Judges, which caunot be altered but by Act of Parliament x 
The Plaintiff may remove this plea without cauſe ſhewed, but the Defendang 
cannot withont ſewing of cauſe, ” | 
BraR. ubi ſupra. Alſo by fozce of a Julticics to the Sheriff, he may hold plea of a'Treſpaſs 
_ —_— . vi & armis, Vide Regilier, & F.N.B. divers fozms of Writs of Juſticies in many 
, X & fd Ifions.. , fy | Z 8 
renee = * The Sheriff may alſo hold pleg.in a replevin of govs and chattels above the 
117-4-c-119,123» Yglye of 40 s, fo2, if it be by Writ, the wozvs of the Writ be, Rex Vices 
tang 3221 ; 5?. com”, &c,. Prxcipimus tibi quod julie, & line dilatione 'replegiari facias B. averia 
137:139:74Bo1932 £12, 02 botia 6 catalla ſua, quz,D. cepit & injulte detinet, ut dicit, &c. ne amy - 
plins inde clamoxem audiamus prog defectu Juſticie. By fozce of which Writ, 
hich is in nature of a Commiſſion, the Sheriff may deliver the beaſts, o 
gods and chatcels, of what value ſoever. And if the Replevin be by Jeans in 
he County Court, the Sheriff by the @tacute of Marlcbridge may holv plea of 
-,.:.: what value ſoever, | ET A Ya 
© The like Writs in the nature of a Commiſſion direced to Sheriffs are the 
Admeaſurement of paſture, Recaption, Nativo habendo, and. many others. . 
The ſaid wo2ds, Vaillent 40 s. al meins, have received this conffruction, that 
the ſame muſt ſo appear to be of value in the Plaintiffs count, foz it is not{uf- 
cient that it appears by verdict chat the ſum is under 49,5. Foz example, if 
the Plaintiff count in Treſpaſs, Debc,Detinne,Covenant,xc, to the damage of 
{© 5. and the Juty find the damages under 49.5. yet the Plaintiff ſhall have no 
A gent, albett in truth the cauſe de jure belonged to the inferiour Courts, - . 
-. This hall ſuffice fo2 the expoſition of this bzanch of our Act the refinue ſhall 
bs feferred co che'treatiſe concerning the juriſdiction of Courts whereunto this 
matter pzoperly belougeth. OO Abd oe an 46A 


"EC Des playes & des mayhemys eyt home briefe ficome home ſolloit 
aver. | - This eo third bzanch of this Act, and hereby it appeareth chat the 
County Court hath no juriſdiction to hold plea De plagis & maihemiis, of wounds 
and inathemis, but thoſe pleas mutt be determined. in the Kings higher Tourts 

| .buc, of battery- (without wounding.o2 maiheming). this Act pzoverh. that t 
pA Kats be bach juriſdiction... _ M Ins 220 150{A 

. What in Law is adjudged a matheme, and whereof the wozd is derived, you 
{all read in. the firſt parc of the loſticutes, ſe, 194, | Tha 
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Cap. 8: 


-C Et graunt eſt, que les defend' puiſſent: faite "attornies th! tiels 
| __ ou-lappeale ne git; '&c." ] S& befoze W. 1. cap. 41, Merton, c. 10» 


# Some hive thought that this clauſe concerning making of Atcourneys is reoiſt. rs. b. this 
Keneral; and ertendech to all Actions real tus jetfonal, but tt Fir to Wc: exrends to Juſti» 
ticular, foz in ancient manueeps the fozmer b2anch, viz. des MRS may- <5 10 Elr., 
Kems, 8c, 'is a diſfint Chapter'by 'tr ſelf,” and this bzanch k 5 patcel. of that 
Chaptev, \0as theſe wozds; en'cicls pleas; ſtitch pleas mitt be referred to pleas of s 8.7.1. 
reſpaſs,battery, wounding,and mayheming,unleſs it be in appeal of mapheme, .:; ., ... - 
hich being{ felonice maihemavit,” the Defendant. ſhould not make, an Attozfiey, 3 H.7- eap. xe 

no mozerhen he couldat the'Common Law; and che wozys ſibſequent (oc 
que ſils ſojent attaint de treſpaſſe en lour abſence ) p2ove that this bzanch is not 

general, but referred to the clauſe next-pzecedent : and note that neither the 4o Afr. go Exgk 
Plaintif no} Defendant at the Common Law could make an Attourny.-in any. 42: 2» H-4411. 
appeal-until'trial, acquitcal, fudgment, #c,  _ __ Wit Ps a ns 4 iS 

* - ut it may be objected that again chis expoſition the bok tn 21 H. 7..is, 2c g..39.6; 
Que home ferray Attorney in appeale de maiheme, quod vide de common courſe 

16 H.7: inCaworths Caſe ; Which Cale is incertainly repozted, foz it appeareth 

not whether it be meant of the Plaincif 02 Defendant 3 but of the Defenvang 
it cannot be intended, fo2 that ſhould be againſt our Boks, the true interpacters g x... arrourney 
of this Act.' And of the Plaintik ( ic ſ&emeth it, was intended). he .cannot be by. 53.2 8.3.12. * 
Attourney, and that was Caworths Caſe mefitioned in the Repozt-of 21 H.7, the: 58.7.1. F.N. B. 
Recozd whereof being found out is againſt the repozt thereof; which very point 2527+ Vet:N-B. 
came in queſtion in my time in the Kings Bench in an appeal of mapheme ** 
Hzought by Hudſon againft Marwood, the Plaintif appeared by Atcourney, and ,,, , & 26 x1iz4 
declared againff the Defendanc, the Defendant pzayed that the Plaintifmight corani Rege Rot, 
be demanded, fo2 that he could not appear by Attotrney, and if the Plaintif yr 
appearednot; that he might be nonſuited ;'#ainſt which' the Councel of the 

Plaintif objected, that the Plaintif in an appeal of mayheme might appear by 

Attcurney, foz that it might be, that he was ſo wounded as he could not appear, þ 
and foz authozity cited the ſaid'bok in 21 H.7. whereunto anſwer was made.by 

the Councel of the Defendant, and reſolved by che whole Tottrt, [that the 

Plaincif could -not appear by Attourney, foz the Defendant may demand oycx 

of the mapheme, &c. which ' ſhall be peremptozy to him deing a trial of che 
mayheme;which'is a trial which'the Law giveth him. © 8h gl 

; And albeit itmay behardand difficult in ſome particular caſe itt teſpec of the 

grievouſneſsof the mayheme foy the Plainttf -co appear in perſon, as ic was in. : 
16:;H.7: where the mapheme was hainous and hozrible, the legs of the Plainicif 
being b2oken over a thzeſhold, pet that mulſf not change. the Law, noz cake 
from the Defendant his jult defence and trial, foz ſo upon the like ſurmite the 
Defenvant'might be barred thereof in all caſes, 4M 

-. And:Sir Chriſtopher Wray Chief Juffice fatd chat the Recozy of Caworths 

caſe had ben ſen, and that the Recozd thereof was againif che Repozt, ahv 

thereupon the Plaintif was called, and by the rule of the Court was non-ſuir, 
and J was of councel in this caſe, which AJ have che rather repozted the moze at 
larxe, foz that no man ſhould be deceived by the ſaid Repozt of 21 H.7. 


C Soit maund al Viſc' que ils ſont priſes. ] This is the fourth bzanch 
of this Act. 


_ Alveit this Statute ſpeaketh onlp of the-execution of the body, yet might he- 
have had at the making of this Act a Fieri fac' : And afterwards by the Statute 
of W.2. cap.45. he may have an Elegit, foz this bzanch being in the affirmative 
doth not reſtrain the Plaintif co take any other remedy, 

C Si les Plaintifes deſormes en tiel treſpas, &c. ſe facen'eſloine,&c. 
ſoit jour done tanque al venu des Jultices errants, &c. ] This is the 
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af'E.3.10.b fift bzanch of this Act, and is to be intended of an effoin de ſervice le Roy, and 
Marleb. c. 13419 extenveth to Actions of Treſpaſs,and not Actions of Debt, Touching common 
W.1. C: 41:42:43» efſoins, which were uſed foz delay only, fozmer-p2oviſions had ben'made, By 
| KC matter ſubſequent this bzanch fs become of no uſe, foz ſing the authozity of 
| Jullices in Cir-is ceaſed, when the Plaincif is efſoined of the ſervice of -the 
-”" King, the Court cannor give day befoze the Juſtices in Cir, and therefore is 

| ”” remaineth, as it, was befo2e the making of this At — | 
Fc. 18 8.2. - _ Poeethor when che Demanant oz Plaintifts eſloivey de ſervice le Roy, an 

21 E.3-37. b- . &t the day bz\ngs not in his Warranc, this hall be avjudged a noneſuit. 


E427, 8.4 Off il tiels plees &enauters pleas, ou attachments 8&diſtres etſont.] 
x4 per Skrene-" © hat is to ſap, in yerfonal Adions, where the p2ocels is by attachment and viz 
fireſs. This is the fixt bzanch of this Ac. | | 


Karl.c.rg, x28.44  C| Effoine deſervicele Roy, ] Perein the delay is great, viz. foz « 
hp . = 16. - pear anda day,therefoze he that caſt the effoin muſt appear in perſon in Court, 


to the eud he may be ſwozn, #c. and that day may be given co bzing'in the war- 
rant foz the eſſoin, | 
34 H.6.1.35H6.2 (| Et neport ſon garrant. ] 9 Warrant under the p2zivy ſeal ts not ſuf- 
| ficient, but it mylt be by Writ under the great Deal direced to the Juſtices z 
: alſo the warranc muſt teftifie that. he is in the Kings ſervice, gc. which com- 
| 2:7 monly fs upon certificate made to che Lozd Chancelloz by the Captain of che 
Polt under whom he ſerves, 
Aud this is the firft Act, that concerned the efloin de ſervice le Roy, 


48.2; efſoine 79; (| Il rendra al Plaintife les damages de la journey de 20s. ou de 
28 E.z,98-Kelwey plus ſolonque le diſcretion les pee. | The #tacuce ſpeaketh where 
x06. & 197- there is one Defendant, 4c, be ſhal pap 205, and if. there be. divers 
; bants, and they are efſoinep de ſeryice teRoy, andat the day bzing in no wars 
rant, every ove of them ſhall pay 20s, foz thep are in Law ſeveral efſoing. 
25 £:3:13-36- And the Court by their diſcretion may by tozce of: the Ac incteaſe it to a 
greater ſum, as fometime to 40 s, &c. | - 
29 £.3-35. 21E,3, And albeit this bzanch doth not by erpzeſs wozds determine what ſhall be 
37s further done, yet if the eſſoin were caſt after iſſue in a perfonal Action, and ſie 
tng the eſſoin foz want of a Warrant is turned to a default, it followeth thac 
by the Common Law the enqueſt ſhall be awarded by default, aud therefoze in 
* Hil, 16 E.x. in that cafe he thall have the* 20 5s. pur a jourvey bp the Dtatute, and by the en- 
Binco 7 5. or queſt recover his damages aud coſts hp the Commoy Law 3 foz Statutes made 
& Kote73- ret. top the oulting of pelays are ever conſtrued liberally and beneficially. 
* Hil.16 E. 13 ubi Ji a real Adion if an cfloin be-caſt foz the Tenant. de ſervice le Roy, and no 
ſupra. 205. in Warrant is bzought in at the day, he (hall uot pay the 205. 6&c. fog this Ac ere. 
Atiion de Waſte tenvs not tg real Adions; but & petit Cape, 02-8 grauv Cape ſhall lie as upon a 
vers Levant Pur vefqult, as the caſe hall require, | | 


— 
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CAP. IX, [de-4 108 


. I YJUrview eſt enſement, que nul briefe ne ifſer? deſormes de le 
, Chauncerie pur mort de home, denquirer ft home occiſt auſter 
r miſadventure, ou ſoy defend', ou en auter maner ſans felony, mes 
celuy ſoit en-priſon jeſque al venue des Juſtices errants, ou aſlign' a 
gaole deliverie, 8 ſe miſt en pais devant eux de bien & male. Et fiſoit 
troveper pals que 1] le fiſt ſoy defend', ou per miſadventure, donques 
fra les Juſtices aflavoier au Roy, & le Roy luy en fra fa grace, fi luy 
- pleiſt. V.rx. cap. 11, Purview eſt enſement, que nul appell ſoit aba- 
' tue ci legierment come avant ad eſte, mes (1 lappellour counte le fait, 
. 1an, le jour, le heure, le temps leRoy, & la ville ou le fait fuilt fait, 8& 
'dequelarme il fuiſt occiſe, ſe eſtoia1a appell', & jammes ne ſoit lappelF 
abatus perdefault de freſh ſuit puis que home ſue dedeins lan S&le jour 
apres le fait. 


Befoze the making of this Dtatute, foz that men were vetainedlong in p2iſon See the Mirrot 
Sefoze they were called co anſwer, which was ever odious in Law, Writs De —_ S 5+ _ 
odio & atia iſſued out of the Chancery foz their relief ( as it appeared befoe in $.. Waz hs _— 

' the expoſition upon the Statute of Magna Charta ) ſpecially where the fact was gegiſt.134. Pry 
either by Piſadventure,o2 ſe defendendo 3 and therefoze this At reſtraining thoſe 
Writs, doth pzeſcribe a courſe foz their ſp&edy calling to anſwer in thoſe two 
caſes, But now che Writ De odio & atia is revived by the Statute of 42 E.3. 
c.1. as it appears tin the expoſition upon the 26 Chapter of Magna Charta. 

And where the Dtatuce of Marlebridge had determined, that killing of a man Marlb. cap. 26: 
by WViſadventure ſhould not be any offence foz che which the delinquent ſhould 
die, this Statute maketh the killing of a man ſe defend in the ſame degree, 21 E.x-17. be - 
where by the Common Law he ſhould have died foz it. 

Laſtly, where the Statute of Marlebridge twk an oder foz the parties ſpedp 
delivery out of pzilon in cafe of Piſadvencure, this Act p2ovideth foz the ſame 
both in cale of Piſadventure and of (e defendendo. 


C Per miſadventure ou ſoy defendant, ou en auter maner ſans felo- Marlvr. cap.25. 
OO th 43 All. p.3. 3 E.3 

ny. ] Df this matter ſomewhat hath den ſaid in the expoſition upon the Dta- Coron. 392,354. 
tute of Marlbridge : an Indictment o2 a Uerdict that A. killed B. (ec defendendo 15 E-3- ibid. 116. 
fs not god, but the ſpecial matter muſt be ſet down, tothe end the Court may * 0: dey 7 
avjudge it to be upon inevitable neceſſity 3 whereof you ſhall read a notable gc.vactiam. 2802 
Kecozd in the Parliament Rolls of 3 R.2. John Imperials caſe ; Note the wo2ds nu. 18. john Im« 
here, Sans felony, vide Marlbridge ubi ſupra, and in our Xwks it is ſaid to be no P<r14l3 caſe, 
Felony 3 and the reaſon tis, becauſe neither of them is dcne fellto animo. 

Jf a man kill another in his own defence, if he eſcape, #c. the Zown ſhall be 


amerced, as an ancient mark of the Common Law, that made it Felony, 


C Soit en priſon jeſque al venue des Juſtices errants ou aflign' a 


oaole deliverie. ] Pereby it appeareth what expedition ought to be uſed ſoz | 
avoiding of long impziſonment, viz. until the next coming of the Juſtices 3 ſe Magn, Chart.ci26; 
fo this Magna Charta. & 29. ; 
And here it is to be obſerved that the Law of England is a Law of mercy, 
Lex Angliz elt lex miſericordiz, fo2 the cauſes : 
Firft, That the innocent ſhall not be wozn and waſted by long imp2iſonment, 
but (as hereby, and by the Dtatute of Magna Charta appeareth ) ſpedily come 


to his Trial, | 
Dlz P@econds 


316 Gloceſter. Cap.g, 
2 Secondly,That p2iſoners fo? criminal cauſes, when they are bzought to their 
* reuls, — Lrial, be humanely dealt withal; foz * Severos quidem facit Julticia, inhumanos 
BraR. lib.z. f. x37 non facit. And therefore it is ſaiv, Cum-autem captus coram juſticiariis producen= 
a. Brit. f.15.b. dus fuerit, produci non debet tipatis manibus-{ gttamvis aliquando compedibus 
propter periculur evaſionis ) & hoc 1deo, ne videatur coaCtus ad aliquam purga= 
Fleta lib.r, ca-31+ tionem fuſcipiendam. And Fleta fafth, Cum'autem capti in judicio produci de- 
beant, non producantur armati, ſed ut judicium recepturi, nec ligati, ne videantus 
reſpondere coadti. | , 
"Thirdly, The Judge ought to exhozt him to anſwer without fear, and thax 

juffice ſhall be duly adminiftred to him, | 4 th 
It is to be obſerved, that Juſtices of Gaol delivery may take an Jndiament 
of killing of a man ſe defend, becauſe their authozity is general, but Jnffices 


of Peace cannot take ſuch an Jndiqment, becauſe their Commiſſion is-limitev, 
afld it is taken not to be within their Commiſſion, - \.i90 


C Et ſi foit trove per paiis que il ſoy fiſt ſoy defendend' on per 
miſadventure, &c.] This may be two ways, either when he is:indicted of 
Wurther oz 'Yomicive, and the Jury find it ſe defendendo, o2 when he is ſpe- 
ciallp indicted, that he killed a man ſe defendendo, whereunto. ( foz ſafe- 
guard of his gods) he may plead Not-guilty; and if he be found guilty le de- 
tendendo, he foxfeiteth his govs, if not guilty, he ſaveth them. 


47 8. Appeat, . O®"* is implied a Paxim of the Common Law, that the life of a man is of 


B-122. 26 all.z:, 1 P2ecious regard in Law, that the death of a man cannot be juſtified, as in 
29 Aſl.23. Stamf, this caſe the Defendant in the appeal cannot juſtifie the death ſe defendendo, 
Pl. Cor. 15. Pl. but mult plead Not-guilty, and as our Act ſpeaketh, Siſoit trove per paiis, &c, 
Com. ror. 25 E.3. the Jury may find veritatem fac, the truth of the fact, 

And herein note a diverſity between an appeal of Death, and an appeal of 
BWayhem ; foz in appeal of Mayhem, if the Defenvant plead Not-guilty, he 
cannot give in evidence that it was fe defendendo, foz that he ought to have plea- 


. 42+ 29 Ee3o94- 


ded it by way of juſtification in bar of the Action. 
x9-H:6.3r. 2rH,5 There is alſo another diverſity between an appeal of Payhem, oz an Action 
27. 41 Aſl.21. of Treſpaſs foz wounding, oz mannas of like and member ; and an Action of 
a 22 5. Treſpaſs of Aſſault and Wattery foz aman in defence, 02 fo2 the pzeſervation 
: of his poſſeſſion of lands o2 gods 3 foz in that caſe he may juſfifie an Aſſault 
and Battery 3 but he cannot juſtifie either mayheming, oz wounding, oz man- 
nas of life and member: and ſo note a diverſity between che defence of his per- 
ſon, and the defence of his poſſeſſion 02 gods, 
3£.3. Coron.2gs If a man be indicted befoze the Cozoner of the death of a man ſe defendendo, 
Sce Marlbr. c.25. and that he fled foz the ſame, he ſhall fozfeit his gods, which ſavoureth of the 
Common Law, | 
15 E.3.Coron.11s No man can be acceſſary to one that killeth another ſe defendendo. 
If a man be indicted foz killing of a man by Piſadvanture, oz ſe defendendo, 
and is ouc-lawed thereupon, he thalt fozfeit no lands,but gods and chattels only. 


3 E.3-Coron. 26: (| Ferra ſes Juſtices aſſavoir au Roy, & le Roy luy ferra grace {il 
44 E:3-44: 3 4: luy pleiſt. ] Do the King, that is, in the Court of Chancery the Pleas 
fol.zs, ©  Whereof be Coram Domino Rege in Cancellariaz and there the Lozd Chancel- 
; {0z, upon the Recozd certified to him in the Chancery by fozce of a Writ of 
Certiorari, ſhall of courſe by fozce of this Act grant him his pardon without 

ſpeaking hereof to the King; fo2 that ſpeaking is intended judicially in Court, 

as hath ben ſaid : And note this Clauſe is general, and extendeth aſwel to au 

Appeal, as to an Jndictment, and therefoze if a man be appealed of Purther, 

and it is found that he did it ſe defendendo, oz by Miſadventure, the King is 

to pardon it, ſoz the offender cannot be put. to death, which is the end of his 

fit, and an Appeal lieth not foz ſuch a killing; otherwiſe ic is where the 

Appellz is to have judgment of death, foz there the King cannot mo S 

Ky crra 


Cap.g. _ | 


® | . 

C Ferra grace fi luy pleiſt. ] Are but wo2vs of reverence to the King, 3 F.3. Coron. 35t 
foz the King is obliged Ex merito juſticiz, to grant the pardon, alheic ſome opi-- ibid. 354+ 29 ' £4h 
nion is to the contrary ; otherwiſe the Lozd Chancelloz could not vo it with- = 4 3.46 
out warrant from the King, > Retney Xs | 


C Purview eft enſement que nul appeale foit abatu.cy ligerment 
come avant ad eſtre. ] The miſchief befoze this bzanch of this Ac, was, 
that there wereſfomany exceptions to abate the appeal, eſpecially being ever 
allowed learned Councel to defend them 3 and the miſchief was the greater, fo2 Bric, fol. 4c; bv! 
that the appeal being once abated, never any other appeal ( itt favour of life.) 
could be bzoucht afterward, 

At the Common Law, theſe Exceptions were allowed to the Plaintif in the 
appeal of death : | 

1. That the Plaintif was not pzeſenc at the mozcal blow given, oz Felony : 
done; foz Glanvill ſaith, Ita ut de morte Toquatur ſub viſus ſui teftimonio muliex Glatv- lib. ult, 
auditur accuſare aliquem de morte viri ſui fi de viſu loquatur, And BraQon ſaith, g;0,p1h15> 56: 
In omni vero caſu criminali, quz ſub ſe continet feloniam, in appello debet fieri 138 ee mY 
mentio de anno, de loco, de die, de hora, loqui etiam oportet de viſu 8& auditu. ; 
And the concluſion of the Writ of Appeal then was, Offect ſe diſrationare, &c. 
ſicut ille, ſeu illa, qui vel que preſens fuit, & hoc vidit. 

And in another place he faith,Non autem habet appellum formina, niſi de morte Lib. 3: fol. 125; 
viri ſui inter brachia ſua interfecti, &c. And Britton ſaith, Des fems volons nous Brit. ubi ſupra, - 
que nul ne puiſſe appeale de felony de mort de home, forſque de mort ſon baron | 
tue deins lan & jour enter ſes braches, | 

Theſe wozds, Infra brachia, have this ſignification, that ſhe muſt not only be Mirror cap. 2. $7 
his wife de jure, but alſo de faQto, that ts, in poſſeſſion 3 foz the wife in pollet, 7 57415: 145-47 
fion without lawful matrimony ſhall not have the Appeal, but ſhe muſt be his is. Ws Se: K, 
wife both in right and in poſſeſſion without elopement from her hugband, xc. oz 27 af.3. Ubi ſups 
divo2ce, #c, Many other erceptions were befoze this Act, as appeareth by our ; 
ancient Authozs, to be taken,and another manuer of count made befoze this Ac, 
nowthis Act hath retained all that was certain, and rejeced the reſt, as here- 

* after ſhall appear. | | 

Jf the Urit of Appeal doth compzehend the ſpecial matter, viz. that the 
Husband o2 anceſtoy was flain ſe defendendo, oz by Piladventure, the Wric of 
his own ſhewing ſhall abate 3 foz an Appeal, as hath been ſaid, lieth not of ſuch 
a killing, becauſe the end of the Appeal of death is, that the Appelle may have 
judgment of death, viz. death foz death, 


Gleefer, 317 


— 


\ 
———_ _—_— 
_—_ 


C Purview eſt que nul appeale ſoit abatu, &c. ] This clauſe, if it 
be taken by it ſelf, is general, and literally, as ſome have taken it, extendeth to | : 
all Appeals, as of Death, Robbery, Rape, Felony, Payhem, &c, but Ex ante- 77+ ar of tlic 
cedentibus 8& conſequentibus fit optuma interpretatio, and all the antecedent clauſes ,,,, zrir. == 
do concern the death of man; nay in this very ſentence theſe wo2ds are con- 4s. 22 Afi. p.97. 
tained, Et de quel arme il fuit occiſe, which manifeſtly do pzove that this Act is 7 H. 4-38: Stamf. 
only intended of the Appeal of the death of man. And therefoze the Appeals of *!- ©2152 
Robbery, Rape, and of other Felony and Baphem are not within this Act, foz 
the miſchief was, as hath den ſaid, in the cale of the death of man, 


C Lappeliour counte le fait, lan, le jour, le heure, le temps le See the Statute of 
Roy , & la ville ou le fait fuiſt fait, & de quel arme 11 fuit occiſe. ] 4. *: 3: de of 
By this Act the count of the Appellant muſt compzehend cheſe ſeven things ; Em 

I. The fact, 2. the year, 3. the day, 4. the Hour, 5. the time of the King , 

6. the Town where the fact was done, and laſtly, with what weapon, 


CLe 


Lt. ———— 


yp 


—_— 


Cap.9. 


—Gheetter, 


I 


Brir. fol.7. ib.s, (| Ee fait. ] The fac: Verein mutt be ſec fo2th, fir, whether it was by 
fol. 120,72% Wound, 02 without wound 3. if by wound, 4. things are neceſſary to be rehearſed? 
0g, rar WY in the ſetting out of the fact, beſides the circumſtances mentioned in the: Act, 
Reydons caſe, VIZ. 1+ Jn what part of the body the wound was : 2. of what length and depth: 
* the wound was, where the wound is of ſuch a quality, \s as it may appear to 
the Conrt-that the wound was moztal; but if his arm were cut off, ozthe like, 
there the length oz depth cannot be ſhewed: 3. that the party wounded died of, 
that wound 3 and laſtly, that it may appear that he died of that wouud within. 
the pear and day after the giving of the wound3. Af without wound, eicher by 
weapon 02 without 3 Jf by weapon, as by a blow oz bzuſing, oz by putting up a 
hot Jron in the fundament oz the like, then as many of the circumſtances bes. 
foze mentioned in the declaration of the fac as do agree therewich, and the reſt 
of the circumſtances required by the Act are to be ſec fozth: if without weapon, 
as by poyſoning, d2zowning, burning, ſuffocating, ſtrangling, oz the like, the 
manner of the fact mit be ſet fozth, and ſo many of the circumſtances requires 
by the Act as agree therewith, namely, all che circumſtances, ſaving with what. 
weapon the Felony was done, becauſe no weapon was uſed in committing of 
this Felony : but notwithſtanding, this Act extendeth to all Yomicides, though 
they were not done with any weapon, | 


C Lan. | That is, the year of the Raign of che King, 


BriR.li., fo.zzs. CC Le jour. ] The day here is taken fo2 the natural day, compzchending, 
both the Dolare day, and the night alſo, containing 24 hours,” and therefoze if 

: it be done in the night, it is ſaid In nocte <juſdem dici. ; | | 
Lib. fol.. 41,42. If a man be feloniouſly ftrucken the 10 day of December, #c, whereof he died 
Heydons caſe, the 10 day of January, he cannot alleage the killing the 10 dap of December 
22 py p84, when the ſtroke was, but he may atleage the killing to be the day thac he died 
-—_—_ com: zut the ſureſt concluſton is 3 and fo he killed him in manner and fozm afoze- 
ſaid: fo2 though to ſome purpoſe the death hath relation to the blow, yet this 

relation being a fiction in Law maketh not the Felony to be then committed. 


C Le heure.] Hora conſtat ex 40 momentis. The hour, as foz example to 
fay, 10 die Decembris, viz. in hora decima in noRte ejuſdem diei. . ' 

BraRt. ubi ſupra: — There are divers diverſities between the alleaging of the hour, aud the day, 

Heydons caſe, ubi 92 Pear 5 1. Jn the count upon the Appeal one may ſap, Circa horam 10 ante me- 

ſupra. ridiem, &c. 02, Inter horam decimam & undecimam ante meridiem; but the like 

_ 9: "whe . Cannot be done either of day, year, o2 part of the body : as the fact cannot beals * 

pr leaged to be done circa 10 diem Decembris, &c. 0z, inter decimum- 8 x1 diem 
Decembris, 02 circa annum ſextum Domini Regis nunc, 02 inter ſextum & ſepti= 
mum di&i Domini Regis nunc, 2 alleage the wound tobe given circa o? circiter 
pectus : and the reaſon of this diverſity.ts, that it is moze difficult to alleage the 
true hour, then the true day oz year and yet the Plaintif in the Appeal is not 
bound to p2ove in evidence, neither the p2eciſe hour, noz the very vay chat he 
alleageth in his count ; another diverſity is between the Appeal and the Jndict- 
ment, fo2 in the Anvictment the hour needs not to be alleaged, 

And although the vay be alleaged, yet if the Jury find him guilty at ancther 
day, the verdict is god, but then in the verdic it is god to ſet down on what day 
it was done, tn reſpect of the relation of the Felony 3 and the ſame Law is in 

"IP the caſe of an {ndictment, St 

Paſch. 32 Eliz. At the Seſſions of the peace holden foy the County of Norff. one Syer was in- 

reſolved by the dicted of Eurglary, 1 Auguſti, 31 Eliz. andupon not guilty pleaded, it fell ont 

Juſtices, in evidence chat the Furglary was done 1 dic Septembris in eodem anno, fo as 
primo Auguſti there was no Burglary done, and thereupon he was fonno nos 
guilty, and afrerwards he was indicted again x Septembris, &c, and it was re- 


ES 2 ſolvey 


-folved by Wray and Periam Juſtices of Afſiſe, and by the greatett parc of the 
Judges, that he ought not to be tried again, foz he might have- b&w found 


cuilty upon the firlt indictment, foz the day is not material; but it is neceſſary 
toy che Jyry in that caſe-to ſer own the day, and lo in caſe of appeal, | 


,"C-Letemps1e Roy.] - The year being already named, it might ſem vide Machallis 
'that the time of the Ring, 'whithis the year of the raign of the Bing, is n@d- Caſe bere follow- 
| leſs, but it is here again avbed, to the end, that not only the pear Hall be al- ing, _ þ xt 
ledge wherein the vlow, #c. was given, but alls the year when the death enſued C26 v6 ſupra,” 
- thereupon, tothe end that it may appear, that he-dfed of that blow, &#. within 
the pear ani day; and whenloever the pear of the King ought co be alledged; ic 
f repo time and place, that is, the day and time, when-atd where the 
- death enſued, | 


CC Lavill.] This mutt be underſtod, if the murver 02 homicide were 
. done in a Town, but if it were done in a place known ont of any Town, then 
Map it be alledged in that place known in ſuch a County. ( 
And ſo in a City it may be allepged in a Pariſh, #c. becauſe ſuch a Parilh is 
in lieu of a Town, Ges 5s SI 
But tn the Country if a Pariſh contain divers Towns, the murder oz homi- 
ride cannot be allepged in ſuch a Pariſh, foz that this Dtacuce requireth, that the 
fact be alledged in a Town, | 


C Et dequel arme fu occiſe. ] With what weapon the wound was rib. fol. Macha: 
given: And albeit one certain weapon muſt be alledgedin the Count, yet upon lis Caſe. 
the evidence, if it be p2oved that the wound were given with any other weapon, 
the offender ſhall be found guiltp-3 as if it be alledxev-in the indictmnent- that 
the wound was given with a Dagger, and it is pzoved in evidence, that it was 
civen wich a Dwozd, Rapier, Pook, Patchec, Bill, oz any like weapon with 
which a wound map be made; foz it were unreaſonable to-dzive the Plaincif in 
the appeal to p2ove the (elf ſame particular weapons whereof many times he 
cannot have notice 3 But upon ſuth a count, 03 an indicment-tin evidence it 
cannot be p20ved, that the party was poiſoned, 02 dzowned, 0} burnt, ſuffocatey 
9} (trangled-02 the like, where no weapon at all was uſed ; -fo2 that evidence 
doth not maintain the count in the appeal oz the indictment, becauſe it is mur- 
der 02 homicide of another kind, -attd not under the ſame claſſis that is allevged 
in the count 02 indictment, and thereof the Plaintif by ſuch as viewedthe body 
may have notice, XY | | | 
- And albeic this Dtatute requireth, that ic be alledged in the count of the aps 
peal, with what weapon he was k(lled, it is to be underſtod in caſe where he 

killed with a weapon, fo albeit ( as hath been ſaid) there was nd weapon at 
all, as in caſe of poiſoning, dzowning, xc. pet- doth the appeal lie fo2 fuch a 
murder 92 homicide; andthe weapon is in this Act mentioned foz example, 


_ C Pur default de freſh ſute.] ac the Common Law if the Plaintif 
in the appeal of death had not made freſh ſuit, he ſhould not have maintafned 
his appeal : fo? freſh ſuic recens infecutio, that is, a ſpevy and continual pur- 
ſuic of the felon foz his app2ehenfion and conviction, and that is fo two ſeveral 
purpoſes, one to have reſtitution of His gods, as in the appeal,of robbery and 
the like, and the other foz the maintenance of the appeal it ſelf; as here in 
the caſe of death, where no teſficution of govs'ts to be had, bttc pitniſhment bf 
the offendsz by death, and chat freſh ſuit which the Platntif in the appeal of 
death is to make, is here intended. What this freſh ſuit was at the Common —« 

Law doth notably appeav by Bracton, Qui appellare voluerit & bene ſequi, debet praR.1.3. fol.139; 

. Me cui injuriatam erit, ftatim quam cito poterit hutefium levare, & cum huteſio Brir.fol.43. Acc', 
ire ad villas vicinas & propinquiores, & ibi manifeſtare ſcelera & injurias per- 
petratas, & continuo accedere debec ad fervientes Domini Regis , fi ye 
poſfint 


* 


—_— 
A. 


OS - Cote d Capa9: 


poſſint, & deinde ad coronatores, & fic inde fine Interyallo ad proximum Comi- 
tatutnz &c. | LES | 


'F BE Wi ok | LOR ; '; (G4 « $f-L + $4 203 BOG! 11} 
C Deins Fan. & lk jour.-]- Pere the year-is to be accounted fo the whole 
year-acco2ding to the Kalender, aud not accodding to 28 days to = month, 
-gud the day is intended of the natural day, and by this Ait if the appeal of death 
be commence within the year and: the vay,-it./is/ ſufficienc. freſh tuic,- but after 


, 


| | the. 'pear andyay the: appeal,of- death cannot be commenced, --;/] -} /} 
 £.3.83. 32 E:3 If the next/heir of the dead be within age, he-mult bzing his appeal of death 
ape 5h. 45 E-3-21- Within the year and the day accozding'to this; Act,; but it hath been holden in 
13 Aſl.ro. 21 A: many Boks: that the parol ſhould. demur until-his/ full -age;z and the reaſon 
Ins __" ; E.q Jielded therefoze is; that che Defendant cannot wage batcel,: 4c.; Wnt it hath 
2b. 25 H. 8.11.2, ben often adjudged and app2oved by continual experience of later times thar 
Stamf, PI, Cor. it ſhall p2oced during his minozity, and the reaſon of failer of Wattel is of no 
fol. 60.c.d. -fozce, foz that a-man- above ſeventy years of age ſhall have an appeal, '#c.-and 
1s E.2, Cor.335- Pet. the Defendant ſhall be ouſted of -battel, and ſo if the Plaintif in an appeal 
be maphemed, #c. the Defendant ſhall be ouſted of battel, and yet the appeal 


tall pzoceed@-!! +! 1 | 


C Apres/le fait. ] That is, after the felony by homicide committed; . 

Stanf, Pl. Cor, fol.  . If a man_be-moztally wounded, tc, the firſt day of May, and thereof dieth the 

63: a. firſt vay of July, ſome do hold that the appeal is to be-bzought; within the year 

and day after the blow given, foz that the death enſuing hath relation to it, 

- and _ is the cauſe of the veath, and the offender did nothing the day of the 

deaty. | L 

See the fourth Here the Law hath made a limitation in the appeal -of death : Wy the an- 

part of ne Inſt. cient Law Juſtices in Gir did-ride from ſeven; year to ſeven year, and befoze 

Cap. Juſtices them no plea. of the Crown could be inquired of foz any offence committed bes 

ancient Authors fo2e the laſt fozmer Cir ; Dd the Juſtices in Cir in the Kings fozeſts may hold 

quoted there. A Juſtice ſeat'from thzce year to thze pear. utc no-offence in the fozeft can be 
Sce the fourth ag the Juſtice ſeat inquired of befoze the laſt fozmer Auſtice ſeat. 

| got 4 __ * ÞBut the yeav and the day ſhall be accounted from the death, fo2 befoze thac 

the Foreſt, time no felony-was committed, aud thus it hath been often reſolved and adjudged, 

* Heydons Caſe and the reaſon abovelaid grounded upon. relation, which is a fiction in Law, 

ub1 ſupra. holdeth not in this caſe. | | 

26 Afl, p.52, If-an appeal of-murder be bzought, and hangiug the ſuit, and after the year 

and day is run out, one become acceſſaryto the appellee, the Plaintif hall have 

an appeal againft him after the year and day paſt after the death, bue- it muſF 

be bzoucht within:the: year and dayafcer this-uew felony as acceſſary, foz that 

in this caſe-| apres le fajt |: is -underftod after this new felony as accefſary done, 

- - Thus much ſhall-ſuffice fo the expoſition of this Law, moze ſhall be ſaiy 

concerning appeals; in-che treatife of Pleas of the Crown, whereunto it p20 

perlp.belongeth; -- | | ; 


Dee the Dtatute of 3 H.7. cap.1. 


* * 
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Cap.1o,11. 


CAP. X. 


FAOe il ſoit contenue en leſtatute le Roy que ore eſt W. x. cap. 43+ 

que deux parceners, ou deux queux teigne en common, ne pu- 
Iflent fourcher per eſfoine, del heure que ils ount un foits apparus 
en courte : Purview eſt, que meſme ceo ſoit tenus & garde per la ou 
home &: fa feme.ſont enpledes en la court le Roy. 


- The milchief befoze this Dtatute was, that notwithftanding the Statute of 
W.1. the husband and wife (unleſs they were jointly enfeoffed) might Fourch 
by eſſoine. foz that Statute extended but to Parceners and Jointenants : Dx& in 
the crpoſition upon the Dtatute of W.1.-cap. 43. tap 

- This Statute extendeth to common eſloines, and not to eſſoine de ſervice ,,p., cqjne Q 


39 E.3-29; 


le Roy. | ” | 3 E.3.29. 12 8.4.4; 
Alſo this Statute extendeth'only to real Actions, and therefoze in perſonal. 38 x.4.:8, z9 8.5, 
Actions baron and feme may Fourch by eſſoin. TRY 29. 12 H.get, © 


WBoteover this Act ertendeth to eſſoines after appearance, that is, that all the 22 £.3.4,b.g r4-4 
Tenants have appeared, and therefoze baron and feme may Fourch by eſſoine 2 E4-1. J 
befoze appearance notwithffanding this Act3 hereby it appeareth that eſſoines, 

- = firſt allowed upon julf cauſe ; were afterwards uſev merly foz 
Decay, + | 


CAP. XL. 


Pon eſt enſement, que fi home bailla en 1a Citie de Londres 
ſon tenement a terme des ans, &'celuy a que le franktenement 
eſt, ſe face empled' per colluſion, & face default apres default, ou 
veigne en'court, & la voile render pur faire le termour perdre ſon 
terme, & le demandant eit querele; 1{int que le termour puiſſe aver 
recover” per briefe de covenant, le Maire & les Bailifes puifſent' en- 
quirer per bone viſneen la preſence del termour, &- del demandant;, 
le quel ledeniandant movelt fon plee per bon droit quel avoit, ou 
per colluſion 8 per frande pur faire le termour perdre ſon-terme. Et 
{i trove ſoit per enqueſt, que le demandant moveſt fon plee per bon 
droit quil ayoit, cy ſoit le judgement perens maintenant. Et ſi 
trove ſoit per enquelt, que il luy empleda per fraud' pur toller le ter- 
mour ſon terme, ci demurge le termour en ſon terme, & Jexecution del 
judgement pur le demandant ſoit fuſpendus, jeſques apres le terme 
aſle, Eten meſine le maner ſoit fait de equitie en tiel caſe devant Ju- 
Bikes {i le termour le challenge devahit judgement rendus. 


* The Feneral milchief befoze this Statute was, that the Tenant fo2 terme of 
pears was ſubject to the pleaſure of him that had the freehold, foz if he had ſuf- 
fered a recovery inareal Action, though in truth it were by colluſion (ſuch cre- 
dit the Common Law gave to recoveries in real Actions) the intereſt of the ter- 
mour was overthzown, becauſe he could not falſifie _— of the eyed 


> > 


'Z22 


—— 


- Glhoceſter, Cap.1t. 


Fleta lib. 2.ca.48. 


foz that by the Common Law none could falfifie a recovery of a frehold, but he 
that had a freeholvy, This Act-pzovideth a twofold remedy : x. foz the City of 
London by UGrit in nature of a Commiſſion to the Payoz ahd Wailifes groun- 
ded upon this Dtatute, #c. 2. generally by receit befoze judgment, which Act 
Fleta doth render in theſe wo2zds, Conſtitutum eſt, quod 6 quis in hujuſmodi Togs 


* (vit. Civitatibus & Burgis privilegiatis) tenementum dimiſit ad terminum annorut 
* & ille cujus liberum eſt tenementum permiſerit ſe implacitari per colluſionem, 8 


19 E.3. Aſſ.82. 
10 E.3.46. 22 E,3» 
9. 16 E:3, receit 
100; 9 H.4.12.4. 
$& b.3zo H.6.Fauxer 
de recovery g. 

30 B.6.16. 9 E44. 
39. I H.7.9., 

n 1.7.12. Pl. Com. 
83. Kelwey 108. 
F.N.B. 198. Lib.6. 
fol.135. Bredi- 
mans Caſe, 
Lib.9.85. 
Aſcoughs Caſe, 

21 H.8.Ccap.1 5. 

24 E.3.29. 9 Hig. 
12, Kelwey 128. 


33 H.6.41;b. Pri- 
ſort. 9E.4.30. 

I9 E 3. receit 15+ 
9 Eliz. Dier. 
Britton 93.b. 

Ir. 3 Jacobi in 
Communi Banco. 
21 H.8.cap.1y. 
Lib.1 1. fo.33.b. 
Powlters caſe. 


Fleta ubi ſupra. 


defaltam feterit poſt defaltam, (and ſo to the end) Vide Fleta. | 

Another miſchief was, that after ſuch a recovery had by colluſion, and the 
leſſ& ouſted thereupon, he ſhould have his Action of Covenant (ac the leaſt irp- 
on this wo2zddimiſit, &c.) againſt the leſſoz, and ſo the termour loft his poſ- 
ſeſſion, and was dziven tohis Action, which was a canſe of multiplicatiofh of 
ſuits, Et boni legitlatoris eſt lites dirimere. 


C Bailla a ſon tenant a terme des ans. ] At the making of this Staz 
tute there-was neither Tenant by Statute Merchant, noz Staple, noz Elegit, foz 
theſe executions againſt lands were given by Acts of Parliament made after 
wards, and yet having but Chattels, they could not falſifie (as hath been ſaid) 
no moze then Tenant foz years. And though in our boks there be a Conceſſut 
that Tenant by Dtatute Merchant might falſifie, yet the reaſon yielded there 
doth weaken the authozity thereof, foz there they give the reaſon, foz that ht 
was not made party, which he could not be in the Przcipe, he having but a chat 
tel : Andlatter authozities are againit it, anda judgment in Parliamentalfo, 


'Pet beitig in equal miſchief, though they be created ſince our Statute, yet are 


they within the remedy of this Act, foz upon the matter they are but termours. 
LEut otherwiſe it is holden in caſe of a Gardein in Chivalry, that he is not 
ithin this Act, foz he cometh not in by any contract between rhe parties; as 
eſſe fo years, and Tenant by Dtatute Perchant, Staple, oz Elegit oziginally 
do, but merly by Ac in Law, k 
This termour foz years intended by this *'Law'muſt be by Ded by the ex- 
pzeſs wozds of the body of this Act, Int que le termour eit recoverie per briefe de 
covenant 3 which mult be by Deed, as in thoſe days few were made otherwile, 
and ſo it was reſolved by the Court of Common pleas, and this Act required a 
Deed, lelt it might be uſed foz delay, Wut now by the Statute of 21 H.8. cap. 
15. Tenant fo years by Deed oz without Deed may falſifie, and ſo by that Latn 
may Tenant by Statute Perchant, Staple, o2 Elegit dv, which Act being a be- 
neficial Law is conſtrued favourably, 


C Enla Citie de Londres. '] That is in the Court of the Huſtings, 
the greateſt and higheſt Court in London ; it is calted Huſtingam o2 Huſtings 
of two Saxon wozds, viz. Hul. i. domus, & in «. 1. placitum, fo Huſtingum is as 
much to ſay, as domus placitorum, oz forum contentioſum, where cauſes are 

leaded 3 and dther Cities have the like Court, and ſocalled, as York, Lincoln, 
incheſter, &c. | 
- -Dere the City of London is named, but it appeareth by that which hath bye 
ſaid out of Fleta, that this Act extends to ſuch Cities and Bozoughs pziviledged, 
that. is, ſuch as have ſuch p2iviledge to hold plea as'London hath; 
* ut London was named foz excellency, fo2 that in thoſe days it excelled in 


. freedom and fulneſs of Trade and Perchandizing ( with ozder, but without 


28 E.3.in Scaccar' 


monopolizing.) like the god Wayliffes of the Kingdom, expozting our na- 
tive, neceſſary, and real commodities, and tmpozting p2ofitable and 'nece[- 
ſary commodities, And in thoſe days the expoztation far exc&eded the impoz- 
tation, wherebp the Realm flouriſhed in all opulency, and in multitude of 
Ships, Perchints, and Mariners, as well-in war as in peace, infomuch as 
taking one example that was next my hand, in time when England was deeply 
ingagedin a long and chargeable war, the native Commonvities expoz2ted (as ta- 
king one. year fo2 example) amounted to the value of ©wo bundzed oo —_ 

| , thoulaud, 


"— » TPO. 23 DO FI 


Cap. ' 16 Gloceiter. p, 23 


* CEtcelvy a que franktenement eſt. ] - Theſe wozds are ſtronger, 
then if the Statute had ſaid Tenant, and yet the vouche ts taken within this, 
and the other bzanch alſo, as tn rhe expoſitionupon'the ſecond bzanch ſhall be 
thewed, BOL TIA 


C Se face implead per colluſion. ] Wut the Termoz that is to be re- 
ceived by the ſecond bzanch, which referreth to this, muſt not only alledge' the - 
Colſuſion, but alledge matter foz the ſafecuard'of his intereſt, as there ſhall 
be ſþewed, \ noommot 9: | 


C Face default ou vollle render. |] Faint pleader is not taken to bg 
within this Act : ſi the laft clauſe of this Act. 


 CEtle demandant eit querel*. ] That is, if the Demanvant have eres 
cution, and the Termoz ouſted, ſoas he may havehis Acton of Covenant, 


 C Le Maire &cles bailifes puilſent inquirer, 8&c. ] And thisenquiry Regiſt.179.4] 
muſt be done by Writ in nature of a Commiſſion. grounded upon this Act, dis 

rected to the Pato2 and Bailifes, recicing the Leale, the bzinging of the Action 

by colluſion, and this Statute, and concluding thus, Ideo vobis mandamus,quod 

convocatis partibus coram-vobis, 8 inquifita ſuper hoc plenius veritate, eidem A. 

(that is, the Termoz) de przdi& meſſuagio terminum ſuum quod juſtum fuerit, 

ſecundum. formam ſiatuti przdia? habere faciatis. And ſo regularly, when any 

Ike authozity is generally given by any Act to do juſtice, it otight to be done 

by fozce of the Kings Writ grounded upon the Act, and the Writ groundedup- 

on this Act is called, Breve de inquirendo veritatem ſuper ſtatutum Gloc?. 


C Execution del judgement pur le demandant foit ſuſpendus. 7 17 #300298 
£0 as the Leſſoz and his hetrs in the mean time having the reverſion, notwith- be 
Kanding the Judgment, ſhall have che Rent, and ſhall puniſh Waſte, tc. 


C En meſme le manner ſoit fait de equitie in tiel caſe de- 
vant Juſtices, {1 le termour ceo challenge devgnt judgement. ] Aehroy 
This Termo2 mult be by. fozce of a leaſe by Ded, as it was reſolved Trinic, 3, 4 E-2- Receir 1559; 
Jacobi ubi ſupra. f ing. - ho 
This is the, firſt Act that gave receit in any caſe, and by fozce of this Ad the :2 x.3.8. 198.3; 
Termo? befoze Judgment may pay to be received to defend the right and in- Receir 112. 9 E.4. 
tereſt of his term upon the Default, oz Render, 02 Nient dedire of the Tenant, 39 7 87-11 m. 
but not upon Faint pleader.: and Tenant by Statute Perchanc, Staple, and 2 7-25: 148 
Elegit are taken within thts bzanch, as well as within che fozmer bzanch of ,{+.3.7. 251, 
this Act. | 8.7. I9 EliZ, 
And it is not ſufficient fo2 the Termoz to alledge Colluſion, but he muſt alſa P!er 253: Þ- 
traverſe the point of the Demandants Writ, oz plead ſome bar to his ticle 3 
fo2 this Law that giveth him to be recetved, enablech him to plead foz the ſafe- 
Kuard of his intereſt, | | 
The Termoz mult be received befoze Judgment,and albeit he doth defend his 29 E-3: Recelr r33 
term, he ſhall not arreff Judgment, but ſuſpend execution during the term 3. foz 
theſe wozds,En meſine le manner,makeththis bzanch = equipage with the a * 
* = 


$4 H:8.4- 25H.8.7. 


intereft of the Zermoz) he ſhall be received, foz ic is wjchiu che 


a. ++ 4 
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CAP. XII 


T YUrview eſt enſement, que fi home ſoit: implede de tenement en 
Y meſme la citic, & vouch forrein'a garrantie, quel veigne en la 
chancery & eit briefe de ſommons ſon garrantor a certe jour devant 
aſtices du banke, 8& un auter briefe au Maire & as Bailifes, que ils 
reeffenten le parolle que eſt devant cux per bricfe, jeſques a tant 
que le parolP de le garrantee ferra termine devant Jultices du bank : 
Et quant le parol de la garrant terra termine devant Juſtices du bank, 
donques ferra dit au garrant' que tl veigne en la Citie de Londres 4 
refpoigr de chiefe plee. Et le demandant per fa ſuit eit brief de Ju- 
ftices be bank;}au Maire 8& as baihfes, que ils voilent avant en le plee. 
Bt file-demandant recover'vers le tenant, veigne le tenant as Juſtices 
debank, &c<it briefe an Maire & as ballifes, que fi le tenant eit la 
terre perdus, que us facient extende la terre, -& retorne: lextent en 
bank a certe jour, & apres'ſoit maunde au wiſcount du .pais on le 
garrantee furſt ſummons, quell luy face aver dela terre le garrantor 
ale value. Vide Articul' Glouc' corre Anno 9 Edw. 2. 


The miſchief at the Common Law, when the Tenant did vouch one ts 
ans Warranty, and p2ayed that the Uouchee might be ſummoned in a fozrein 
Regifi.2.b. 14 H.4+ County, was the great delay that the Demanvant had thereby, aud ſpecially 
_—_ how this is {tn London, foz that in London the Plea could not be removed neicher bp Tolt- 
corre&ed by the N02 Ponez but the Plea was put without day, and the Recozd removed by the 
Srarute of 9 E.2. Kings Writ into the Court of Common Pleas, #c. and ſome did hold, that at 
incitled, Articulos the Common Law the infertour Court was put out of juriſdiction ; but now bp 
rug c0- this tatute, and that of 9 E.2. the Demandant ſhall ſue out of the Chaucerp 
- Saba a UArit-of Sammons ad -warrantizandum againtt the Uonche, retoznable vefoze 
the Inftices of the Court of Common pleas at a certain day, and another Writ 
' ont of the Chancery, called a Recordare to the Paioz aud WFailifes to remove 
the Recozd-befoze the ſane Juffices at the ſame day, and thereupon the Maioz 
and Batlifes, being required therennto by that Writ, to p2efix the day of che 
return of that Wrtt tothe parties to appear at the return of that Writ 3; and 
when the Conrt of 'Common pleas hath vecernined of the Warranty, then 
the Uouche ſhall be commanded to go into London toanſwer to the chief Plea, 
- and by a judictal Urit the Court of Common Pleas ſhall remand the Recozd, 
requiring them'to pzoc@d-in the famePlea 3 and ſo fozth, as it is containediu 

bleatalice, ca.gB. 


Flezka.ra4-: QEnla citie. ] That is, the Citp vf London ſpecially named foz the 
69 one Hl Record ule aforeſaid, but extenderh by equcity to all other pziviledged places whers 
37+ 49 E-3-9, A fozrein Voucher is mate, as to Chefter, Durham, Salop, &c, 


Ancient 


_— ——_—_ 
— 


ee "1 


—_———_— 


Cap.1 2. \ Gloceſter. 225 


Ancient demeſne is ( as ſome do hold ) within this Scatuce, becauſe the $ aMp.r0.x0 8.4 
Freehold is in the Tenants, and fs within theſe wozds (Soit implead de tene- 24. Record 13, 
ment) but otherwiſe it is of a Tenant by copy Rolf in a Conre Baron, be- ** 44-27423. 


"cauſe he hath no franktenement, RE . 3. oo l 
þ . - ; ; 69, 12 E.3. Vau- 
C Vouch forrem' a garrantie. ] Deforinſecis vocatis ad warrantiam, that cher t15. 21 E:3y 


is, when one is vouched, and the Tenant pzayeth that the Uouch& may be !Þ'4-122. 13 Er. 


—_— 
—_ 
— 


-furnmoned in a fozrein County, | re 35 Ex3e 
« This Act being a beneficial Law fo2 furtherance of juſtice, and foz oufting; 10. 74 1.6.42. 


'of delay, is taken in this point allo by equicy, not only to fozrein pleas in real 13 Eq. Cauſe de 
actions, but alſo £o pleas although they be not fozrein, yet. foz default of power 1<mover plea 23. 
co pzoceed, the ſame ſhall be removed ut ſupra, and remanvey ut ſupra: as if in q,2Ps E-1- Gar 
an Action Aunceſtrell the Zenant plead baſfardy in the Demandant, 62 in a 1 ® paar 4 
Writ of Dower the Tenant plead unques accouple in loyal matrimony, neither 12. Paſch. 15 8.8, 
b the Court in London, oz avy like inferiour Conrt cannot award a Writ to rhe ot 343. in Com- 
Biſhop foz trial thereof, foz Nullus alius preter regem potlit Epiſcopo demandare oP _— " 
inquifitionem faciendam. And another treating of the Plea of Ne unques accou- oh. 2. 3 1 Mp ag 
ple, tn bar of a Writ of Dower,ſaith, Ac fi alius quam Rex demandaret Epiſcopo 32 H.5.26, 34H. 
quod inde inquirerctur, Epiſcopus alterius mandatum quam Regis non tenctur ob- $:42- F.N.B.6.b. 
temperare z and herewith agree our Boks in all ſucceſſions of Ages, - drop f, "_ 

And ther-fo2e if ſuch Pleas be pleaded in London, oz ſuch other inferiour Fletali.5e ca. "Ke 
"Courts, the Reco2d ſhall be removed, and after a Writ to the Biſhop, and Cer- 8 E. 3.59. 14 E.3: 
tificate made by the Wiſhop, the Reco2d ſhall be remanded : « and it appeareth T*!als 53: 24 E.3. 
that this Act-doth- ertend to real Actions wherein Uoncher lieth, and not to if w—_ ae 
perſonal Actions ; 4 and leſt that fozrein Uouchers ſhould be uſed foz delay, 5c" SH 6a. ; 
they muſt ſhew a Charter, #c. compzehending Warrancy to the Court, 37 8.5.30. 14 He 
G68 : - . 9e21. 21 B.7.34, 
' 'C Veigne en Ja Chancerie & eit briefe de ſummons, &c, 7 35; 149-4-26.b- 
e This is cozrected and altred by the ſaid Article upon this Statute in An. 9 E.2. per tiankford, 
— foz by that Dtatute the Maioz and Batilifes ſhell adjourn che parties befoze the c 3 4fol.12. 

Auftices of the Bench at a certain day, and ſhall ſend the Reco2d thither, Et le 32 8.6.26. 
Juſtices face ſurnmon le garrantee devant eux & pledent le garrantie, and hereby 4 353: Youchef 
the Juſtices of the Wench ſhall award the Summons ad auxiliandum, &c. and ; E.2, ubi ſupra, 
F not fetch it out of the Chancery : and by the ſatd Art of 9 E.2; it is pzovided, f Sce a notable 
that if at the day given in banke the Tenant make default, a Petit cape ſhall be caſe, Paſch. 31 E-3 
awarded to the Paioz and Bailifes, to give Judgment upon that default, if it ms LO __ 
cannot be ſaved, tc. ; 

In a Przcipe in the Huſtings in Lendon, the Tenant voucheth one in London, 49 E.3. 9 & 10s 
and other fozrein Uouchzes in the County of Norfolk, #c. Jn this caſe as well 50.E-3- Voucher 
the Uoucher within London as the fozrein Uouchers ſhall be removed, fo2 al- 27: ?9 0-48: 
though the wozds of this Act be, Vouch forrein? a garrantie, pet becauſe Pzoceſſe 
mutt be made again all the Uouchees at one time, and if P2oceſſe ſhould be 
made by the Court of Common pleas only againſt the fozrein 'Uouches, al- 
thoughthey came in, they ſhonld not warrant, noz anſwer without the others 
befoze P2oceſs were determined againff them tn London 3 fo as neceſſity re- 
quireth, that P2oceſs ſhould be made againſt all at one time, and that ought to 
be done in the moze*'woz2thy Conrt, and when the Warranty is petermined iy 
the Court of Common pleas, all ſhall be remanded, 


C Quele parol del garrantie ſerra termine devant les Juſtices del 18 8.3.; a9 E.4 


banke. ] This is the power given to the Juſtices of the Court of Com- <> , 
men pleas, and this Ac is in nature of a Commiſſion to them, therefoze it k0c.242 in coms 
is god to be ſen what is within their Commiſſion, the wozds of the ſaiv Writ mui bang. 5 E.6; 
of Recordare are, Ut terminata warrantia illa coram przfat* Jultic* eadem xecor- Dier 65. 


dum & proceſs? vobis remittamus, &c. 


Jl 


* _ 


Yu Gloceſter. Cap: 2. 


Kelw. 109. 13 E:3» 


Af the Tenant vouch a fozreiner to Warranty, and the Recow is removed 


\Youch.18. 32E-3-fnito the-Court of Common pleas to determine the Warranty,the Uonche may 
ibid.1or. $0 E+ 3+ vouch over. in a foxrein County, and that Uouches may vouch over, and if the 


Ibid.217. 41 


ate 42 £2: i 3 Uonchte make default, the Coure may make Pzocels againſt him, &c. Quia 


49 E.3. Vouch. 
223. 20 Eg. El- 


foin 28. 8 Aſl, 22. 


16 E.3. Efloin 
67. 28 H.8.t, 


quando lex aliquid alicui concedit, omnia incidentia tacite conceduntur but none 
of the Uouches-can plead in chief, but that muſt be pleaded in the inferiour 
Court, foz that is not within the ſaid Commiſſion given by this Act, Wut-if 
the Demandant in Banke appear not, the Court may award a Non-ſuit-as tri 
cident, and ſo the Tenant.in Banke map be eſſoined, 

Jn Dower in the Huſtings in London againſt the husband and wife, who 
vouch a fozreiner.to Warranty, whereupon the plea is adjozned4uto the Com- 


mon pleas at a certain dap, at which day the husband and wife ſued out a Wric 


78 E.3.1.4.b. tits 
Receir 106. 

31 E:3. Reccit 
125, : 
BraQ,lib. 2.fo.93, 
 3rE.3, Receit 
125» 


Regiſt.fol.7; 


Regiſt. judic. 
foL73. 


fil.24 E.3. in 
com” banc”, Raſt, 
fvre de Entres. 
240,354-6I5- 
Coke Pl.fo.176. 
Norte here the 
forrein Voucher. 


afrainſt the Uouchez whereupon the Uouche appeared, and the baron made 
default, and the wife pzayed to be received upon his default; and by the rule of 
the Court the was received, and that it was within their Commiſſion, fo2 that 
the default was made in. this Court, whereupon the layd was to be loſt if ſhe 
were not received fo2 it is a-Parim in Law, Neceſflitas ſub lege non contine- 


tur, quia quod alias non elt licitum, neceſſitas facit licitum, but yet others are 
of another opinion. 


C Un auter briefe al Maire & Bailifes que il ſucceſs, &c. '} 
Zhat is, the ſaid Writ of Recordare, whereby they are commanded quod: re- 
cordum & proceſſum ejuſdem loquelz cum omnibus ca tangentibus Jufticiariis-no- 


{tris de banco ſub ſf1gillo veltro mittatis, &c. which to them ts a Superſedeas. ty 
Law. þ | 


C Et le demandant per fa ſute eit briefe des Juſtices. ]} That is a 


Procedendo in loquela direced to the Pato2, &c to-pzoced, which pou map reay 
in the Judicial Regiſter. | 


C Que ils facient extender la terre, &c. ] Foz the better perfozmance 
of this Act, the Tenant muſt ſurmiſe, that Execution is ſued againſt him, aud 
p2ap a Venirefac* recordum. | 

By foxce of this Act the Juſtices of the Common pleas upon that Reco2d fhalf 
award a TUrit of Extendi & appreciari fac*, td the Maio2 and Wailifes, which 
Writs grounded upon this Act are ſufficient expoſitions of the ſame, and will 
reſolve many doubts that may ariſe hereupon, | 

A notable Recozd you map read in libro G. in the Chamber of the Guild-hall 
in London, fol.7. in Anno 24 E.3. whereby it appeareth that Thomas Droken{- 
eld and Emme his wife bzought a Wric of Dower in the Huſtings, again{t 
Alice Colwell, to be indowed of a houſe in London, of the invowment. of R. de 
Envillate her baron; the Tenant appeared, and vouched to Warranty Thomas 
ſon and heir of John de Colwell, and p2zayed that he might beſummoned in the 
County of Middleſex, whereupon the Recozd ſaith, Dies datus eſt partibus co- 
ram Juſticiariis Domini Regis de Banco apud Weſtm? in craſtino Purifcationis, ut 
cunc tiatibi juxta formam Artic' Gloc', pro Civibus London inde correGti. 

-* And there it appeareth chat the Juſtices of,the Commen pleas awarded the 
Tummons againſt the vouche, who appeared upon the grand Cape, and entrep 
into the warranty, . Ideo loquela przd* remittatur in Huſting? coram Majore & Vi- 


- econ, ut tbi_ ulterius-trat, prout hactenus de jure fieri conſuevit : whereupon a 


reſummons was awarded in the Huſtings againft Alice the Tenant, & idemdies 
given to the Demandant, at which day the Zenant appeared and the vouch 
alfo, and rendzed Dower, and thereupon judgment was given againſt Alice the 
Tenant, Er dictum eft per Curiam didte Aliciz, quod ſequatur in Curia Domint 
Regis coram Jutticiariis de Banco ad habendum de terra dit? Thomez de Colewe}l 
tenentis per warrantiam in Comitat* Midd', fi fibi viderit expedire, And after the 
MTenant came into the Court of Common pleas, and pzayed her remedy agaiu(k 


13s 


Cap.12. Glocefier. 327 


Wy 6 _—_—u —_—— 


the vouchee ſurmiſing that execution was ſued againſt her, and a third part of 
the houſe delivered to the Demandant, whereupdn a Writ iſſued out of the 
Court of Common Pleas, Ad venire faciendum recordum coram Juſtic' de Ban- 
co : by which it appeareth that in the Huſtings by the fozrein Uoucher, Pla- 
citum prediR. line die remankit, & partes predic. ſecundum formam'fatuti co- 
ram przfatis Juſticiariis noſtris apud Weſtm', ut eadem Alicia verſus predict. hx- 
redem de warrantia ſua habenda ſecundum formam ejuſdem Statuti proſequi pol 
ſit, adjornat fuiſſent, &c. | 

- Jhave ſet fo2th this Recozd the moze at targe, fo that it ſettech fojth this 
Statute, and that of 9 E.2. in their lively colours, ſo as a man may ſe that 
(as it were) acted, which by thoſe Acts is required. And J know that many 
have followed that Pzecedent z3 which is wozthp to be ſen at large : But he 
that is deſirous to reav-this whole Chapter in a ſmall Pap, let him readFleta © .. + 
who ſaith, De warrantis vocatis extra juriſdiQtionem hujuſmodi locorum privile= Fits lib. 2; ca.g8{ 
' Liatorum ( viz. Civitat & Burgorum, &c. ) taliter ſtatutum eſt, quod fi im+» 

placitati per breve de reco aliquem forinſecum vocarunt ad warrantum, tunc per- 

| mg fibi de Canccllaria duo brevia, viz. ad ſummon* warrant coram Juſtic de 

Banco ad certum diem, & aliud ballivis Civitatis, quod placitum illud ſuperſede- 

ant, donec de placito warrantie fuerit terminat, quando terminat, dicatur warran- 

tis, quod adeant Civitatem & reſpondeant de placito principali, & habeant brevia 

judicialia ad ballivos quod tenementa petita extendantur fi fuerint amiſſa, & re- 

tornentur extentz ad certum diem coram Juſtic*, per quod mandetur Vicecom 

quod faciat tenentibus habere ad valenciam eſchambiuum. And tt is wozthy the 

pbſervation that at the Common Law in caſe of a fozrein voucher in the Hu- 

ſtings of London, the plea was adjozned befoze the Juſtices in Eyre, when Tor* leges Ed. R6 
they came to the Tower of London ; fo2 the Court of the Huſtings London wag 8s Lamb.136.b, 
not derived out of the Juriſdiction ,of the Court of Common pleas, as other 

Courts that have power to hold pleas real are, and therefoze the adjoznmenc 

was (as hath ben ſaid) befoze the Juſtices in Eyre : Foz the antiquity of chis 

Court of Huftings amongſt the Laws of &. Edward, pou ſhall read, Debet enim 

in London, que caput elt regni & legum, ſemper curia domini Regis fingulis ſep« 

timanis die Lunz Huſtingis ſ{edere, & teneti, &c, | 


Glee,  Capagt 


CAP. XIII 


. JUrview eſt enſernent, que del heure que plee ſerra move en la 


Bratt. fol.3g5- 
48:3. E epe- 
ment 12. 22/E.32, 
21 E:3:51.4 E+3+ 
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Eſirepement 11. 
2 .6.13.3 8.6.16, 
21 E351. 34 E.3. 
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Mirror fol.75, 


Lib.s. fol.11 5. 
Foljambes Caſe, 


Rot.Parl, 28 E:3. 


12 R. 2, Eſtrepe- 
ment 6, 

32 E.3, ibid.7. 

3 H 6.19, F.N.B. 
61h 


NY -Citie de Londres per briefe, que le tenant neit power de faire 
Waſte, ne Eſtrepement du tenenient que eſt en demande pendant le 
plee, & fil face, le Maire & les Bailifes facent garde a le ſuit leDeman- 
dant, Et-meſime le ord' & Statute ſoit gardeen auters Cities, Boroughs; 
& ailours per tout le Rojalme. 


-Befoze this Statute there lay at the Common Law a Wric of Eftrepemenc 
after judgment, and befoze execution and ſo an Cftrepement doth lie foz Waſt 
done after verdic, and befoze judgment, | 
- There are two kinds of Efrepements p2ohibiting Waſte pendente placito, 
one 02iginal, and may be ſued out of the Chancery, either together with the ozi- 
xinal Przcipe by which the land is demanded, oz at any time after pendant le 
pleadirected to the Sheriff, the party, 02 both 3 the other is judicial to be gran- 
ted by that Court where the plea dependeth, | 
- 'And ſome do hold that the oziginal Writ of Effrepement vid lie at the 
Common Law to p2ohihit any Wafte done pendente placito, foz (ſap thep)there 
lieth a Writ De bonis arreſtandis ne diſſipentur pendente placito, &c. a Fortiort 
in caſe of inheritance, wherein if Waſte ſhould be done, tit ſhould be inconventz 


' ent, and againff the Common wealth : But certain tt is, that the judicial Uri 


ts given pendente placito by this Statute, | : 

- C Que plea ferra move. ] Some do hold that this is to be intended of 
real Actions, wherein no damages are to be recovered, fo2 that in real Actions 
where the Demanvant ſhall recover damages, he ſhall recover damages pendant 
le'briefe, and that.is the reaſon, that in thoſe caſes the Demanvdant count to ng 
damages,and therefoze in thoſe caſes the Tenant might.-be doubly charged, once 
in the Eftrepement, and again in the pzincipal Action. To this it is by ſome 
anſwered. 1. That this Statute is general to real Actions. '2. There is no 
miſlchiek, foz a recovery of damages in the one is a bar to the other, 3. Jt is 
(as hath been ſaid) inconvenient and againlt the Common-wealth, that Waſte 
ſhould be done. JEut where damages are to be recovered, but not pendente pla- 
cito, there without queſtion Clkrepement doth lie. 

Among the petitions of the Commons in the Parliament holden in Anno 
28 E.3. one was, that the Writ of Eftrepement might lie in every Action where 
the party ſhould recover damages foz Cſtrepement after the Writ purchaſed 3 
And the anſwer was, the old Lawthoutd be continued. | | 


C Que le tenant. ] If the Tenant make a feoffment pendente placito, 
in Law he remaineth Tenant z and yet the Demandant may have an Eſtrepe- 
ment againft him and the feoffe alſo, and ſo againſt the Tenant and the Uouz 
ch& o2 Price in aide. 

If there be two Tenants, the Demandant may ſue an Eftrepement againſt 
the one of them 3 and after judgment a Writ of Cſfrepement lieth againſt 
the Zenant and iranger by the Common Law. | 

Jn an Cftrepement the Tenant ſhall not have his age, foy it is in nature of 
a Trefſ ns 

. In the frepement pendente placito, the Demandant ſhall not recover da- 
mages befoze judgment be given in the p2incipal. 

Jf an eſtranger of his own w2vug without the pzivity of the Tenant doth 
Cſtrepement oz Waſte after the Writ ſued out, the Tenant ſhall not be pu- 
nithed fo2 this Waſte, 


C Dun 


 C Dun tenement que eſt en demaund. ] Jn a Scire fac! to execute a 286.13. 124 H.6% 
fine oz a recovery ( though no land be demanded chereby ) pec may the Plaincif 5 248.7-8, b. 
have a Writ of Eſtrepement, foz it is in equal miſchief,” and fo it is in a Quid Nb: 51 i. Dier 


pe ans oaatht faptney | 5 Eliz.z15, 
juris clamat, and fn an Attaint an Cftrepment doth lie, and yec no laud is de- z, x.; Elirepe- 


—_— 


Manded. ' ent 15, | 
At an Action of Waſte no land is demanded, and yet an Cftrepement in that 4 £.3.32:v61.' 
caſe lieth. *. . Jambs Caſe uby- © + 


Jn apartitione fac? no Effrepement doth lie, fo2 both of them are in poſſeſſi- _ FINER 
on, and there is no reaſon, that one ſhall be reftrainey, and not the other. * 3, 74*pach.04, 4 
If a Formedon be bzought of a Pannoz, and the Demandant ſue ont an H.s. Bcndlocs, 
Tfrepement, and after that a Tenancy eſcheat, the UWric of Eftrepement ex- F-N.B. 61, 

tends to the land eſcheated, becauſe it cometh in lien of the ſervices, and yet 


that land was not demanded. 


C Neyt power de faire Waſte. '] The Tenant notwithſtanding the F-N-B. 61. c; 
P2ohibition in the Writ of Cftrepement may cut down co2n, 02 graſs, oz unders 
wwd, 0} the like, ſo it be no Waſte oz deſtruction, 


# C Pendant le plea. ] This is to be underſtod of a judicial Writ of 18 8.8.5. 2 H.6.13 
Eſtrepement granted out of the Court of Common Pleas, #c. when the pzin- 
cipal Writ is returned, fo2 befoze that it is not depending there, but the De- 
mandant may have an oziginal Writ of Effrepement ( as hath been ſaid) to- 
gether with the pzincipal Writ'oue of the Chancery. 
This Act is ſo conſfrued,that by a conſequent the party ſhall recover damages 
foz-Wafte none (pcndente placito) after the UArit delivered, and therefo2e-it is 
Kod policy to purchaſe the Writ of Cfkrepement together with the Write. Note 
the Writ it ſelf founded upon this Statute is but a pzdhibition, and upon che 
attachment the parties do plead,#c. | | 
But note upon the Writ of Cffrepement at the Common Law, ' viz. after egit. judic. 3; 
judgment, the Plaiutif ſhall recover damages foz the.Waſte done befoze with- 22 E-3. Eftrepe- 
out any pzohibition fozmerly delivered, £2 TE: Bo 
And'upon a Writ of Cftrepement grounded upon this Act, the Sherif may Foljambs Caſe, 
xeſift them thac do oz offer todo Waſte ; and if otherwiſe he cannot do it, he 4b! ſupra. 
may lawfully impziſon them, o2 make a warrant to others to vo it , and if ne- 
mans. bas it, he may take poſſe Comitatus : ſo odious in Law is Waſte any 
ruc>ton, 5. 2 


a F & . *{..\ 0 


C A P.-XIV. 


E Roy grant de fa grace as Citizens de Londres, que la ou avant ' 
ces heures ceux queux fueront diſleiſies de lour franktenement 
en meſme la Citie, ne poient recover lour damages avant le venue des 
Juſtices a la Tower : Que deformes iceux difſſeifies eyent lour damages 
pu recogniſansde laffiſe, per le quel ils recoveront lour tenements, & 
es difleifors ſotent amercies devant deux Batons Dexchequer, queux 
un foits per an veindr* en le Citie a ceo faire. Et ceo ſoit maunde a 
Treaforer & as Barons Dexchequer quels le facient faire cheſcun an 
per 11deeux a Jour lever apres la Chaunceleure. Et les amercements 
per les ſummons del Eſchequer ſoient levies al oeps le Roy, & al Ef- 
chequer deliveres, 
I Un. - The 


_—_Y 
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Gloceſter. 5 Cap.15. 


| Fleta li.2, Cap«48, 


Lib. intrar. Raft, 
E.N.B, T« Ejs 


Bra. 164. b; 


| Ha oulls ſollent attendre, jeſque a le venue des ) 


The miſchief befoze this Dtatute was, that in London if one were diſſeiſey 
of his frichold, he could not in the Aſliſe of freſh-fozce recover damages, but the 
land only, becauſe the Aſſiſe of freſh-fozce div not lie by oziginal Wric, bur by 
Will ; and therefoze if he would recover vamages, hemuft tarry until the Juſti- 
ces in Cir came into'the Tower, which came but once in ſeven years: And 
cherefo2e this Dtatute doth give damages in che Alſiſe of freſh-fozce,andby equi- 
ty it extendeth to.Gloceſter, and to other Cities and Bozonghs which by uſage 
and cuſtom hold plea of Aſliſe of freſh-fozce by Jl. 

Note Bracton ſaith, Recognitio Aſſiſ® nove diſſeifine multis vigiliis excogitata 
& inventa recuperande colſed. gratia , ut per ſummariam cognitionem_. abſque 
magna juris folemnitate, quaſi per_compendium negotium terminetur : And it _ 
was called [ Aſia nove diſſeilinz in reſpect of the detay befoze the Juftices in 
Cir, 


C Citizens de Londres. ] Note London is a Cozpozation by p2eſcriptis 
on, an therefoze may have divers names of Cozpozation, as namely here 
( Citizens. ) | 


CAP. XV. 


Urview eſt enſement, que le Maire 8c les Bailifes avant Te venue 

de ceux Barons enquergent des Vines vendus encounter laſfiſe, 

le preſentent devant eux a lour venue, 8& go ſoient amercies, 

ices errants. Dones 

a Glouceſtre le quart jour de Oftober, lan du raigne le Roy Edward 
fits le Roy Henry 6. 


The like milchief was concerning the enquiry of the bzeach of Aſſile of 
wines, as befoze in the fozmer Chapter concerning the recovery of damages : 
Wherefoze this Act giveth power to the Payoz and Bailifs to enquire of the 
breach of the Aſſiſe of wine, and not to tarry till the Juſtices in Ctr do come. 


__ C. Des vines vendus enconter laſliſe. ] This Statute here intended is 
limited by the Dtatute De piſtoribus & Braciatoribus. 

i Afſiſa vini ſecundum Aſſam Domini Regis obſervetur, ſcilicet ſixtertium ad 
Xii d. & fi Tabernarii illam Aflfam'exceſſermt, per Majorem 8: Balivos oftia clau- 
dantur, 8 non permittant vinum vendere, donec licentiam a Domino Rege obti- 
nucrint. ut thts Act is repealed by 21 Regis Jacobi. 
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Star. de Weſtm. II. 


E DITUM Amo13 Edw. 17 


T he Preface of the Statute of W. 2. 


UM nuper Dominus Rex, in quindena San@i Johannis 
Baptiſtz, anno Reg ſui ſexto, convocatis Prelatis, Comi- 
tibus, Baronibus, & concilio ſuo apud Glouceſtre : Quia 
plures de Regno ſuo exheredationem patiebantur, eo quod 

in maltis caſibus, ubi remedium apponi debuit prius, non fuit per 
przdeceſlores ſuos, aut per ipſum remedium proviſum, quzdam fta- 
tuta populo ſuo valde neceſſaria & utilia edidit, per quz populus 
ſuus Anglicanus & Hybernicus ſub ſfuo regimine gubernatus, celerio= 
rem juſticiam, quam prius, in ſuis opidelliceten conſecutus eſt, ac_ 
quidam caſus, in quibus Lex deficiebat,, remanſerunt indeterminati, & 
- quidam ad reprimendam oppreſſfionem populi remanſerunt ſtatuend”, 
Dominus Rex in Parliamentoſuo, poſt Paſcham, anno Reghi ſui terto 
decimo apud Weſtminſter, multas opprefſiones populi, & Legum de- 
feQqus, ad ſuppletionem diftorum Statutorum apud Gloceſter edito- 
rum, recitari fecit, & ſtatuta edidit, ut patebit in ſequent”. 


T is commonly called Weſtminſter the Second: Weſtminſter, becauſe this 
Parliament - was holden at Weſtminſter 3 and the Second, in reſpec of the 
fozmer Parliament holden at Weſtminſter, called Weliminſter the Firt, 


uu 2 CAP. 


Wefim. ſecond. 


Cap.1. 
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N primis, de tepomentis, quz: multotiens dantur ſub'conditione, 
videlics; cum aliquis dat terram fuam aficui viro 8& ejusuxori, & 
hzred' de ipſis viro & muliere procreatis, adje&a conditione expreſſa 
tali. Si hujuſmodi vir & mulier fine hared' de ipfis viro- & muliere 
procreat* obiiſſent, terra ſic data ad donatorem, vel ad cjus hzre- 
dem revertatur. In caſu etiam, cum quis dat tenementum alicui in 
hberum maritagiym, quad donum habet.conditionem'annexam, licet | 
non exprimatur in charta doni quz talis eſt. Quod fi hujuſmodi vir 
& mulier ſine hxred' de ipſts viro & mulicre procreat' obiiſſent, tene- 
mentum ſic, datum ad donatorem, vel ad ejus hxredem revertatuy. 
In cafu etiam cym quis dat tenementum alicui, & hared' de corpaxe 
fao exeuntibus,. durum videbatur, & adhuc videtur, hujuſmodt do- 
natoribus, & hxredibus donatorum, quod voluntas donatorum ipſo- 
ram in donis ſuis, expreſſa, non fuit prius, nec adhuc eſt obſervata. 
In omnibus enim predidtis caſibus poſt prolem fuſcitatam, & exenn- 
tem ab' ipfis quibus tenementum ſic conditionaliter fuit datum, huc- 
uſque habuerunt hujufmodi feoffati poteſtatem alienandi tenementum 
fic datum, & exhxredandi exitym eorum, contra voluntatem dona- 
torum, 8& contra formam in dono expreſlam. - Et praterea cum defi- 
ciente exitu de hujuſmodi feoffatis, tenementum fic datum ad dona- 
torem, vel ad <jus hzredes reverti debuit per formam in charta de 
dono Hajufinodi expreſlam, licet exitus, ( fi quis fuerit) obiifet per 
fatum tamer & feoffamentum corum, quibus tenementum ſic fuir da- 
tum ſab conditione, excluſi fuerunt hucuſque de reverſione eorun- 
dem tenementorum,quod manifeſte fuit contra formam doni : Propter 
quod dominus Rex perpendens, quod neceſfarium & utile eſt in pra- 
Is calibus. apponere 3emediam, ftatuit :quod voluntas donatoris, 
ſecundum formam in-charta don fai manifeſte expreffam, de cxtero 
obſervetur, ita quod non habeant illi, quibus tenementum fic fuit 
datum ſub conditione, poteſtatem alienandi tenementum fic datum, 
quo minus ad exitum iltorum, quibus tenementum fic fuerit datum 
remaneat poſt eorum obitum, vel ad donatorem, vel ad ejus hx- 
redem ( fi exitus deficiat ) revertatur, per hoc quod nullus fit exi- 
tus omnino, vel ( {1 aliquis exitus fuerit, & per mortem deficiet ) 
hzrede de corpore hujuſmodi exitus deficiente. Nec habeat de 
cxtero ſecundus vir hujuſmodi mulieris aliquid in tenemento fic 
dato per conditionem, poſt mortem uxoris ſux, per legem Angliz : 
nec exitus de ſecundo viro & muliere ſfucceſſionem hereditariam : 
ſed ſtatim poſt mortem viri St mulieris, quibus tenementum fic fuit 
datum, Ks eorum obitum ad ecorum exitum, vel ad donatorem, vel 


ad ejus hzredem { ut przdiqum eſt ) revertatur. Et quia in novo 
caſu 


Cap.1. Weftm. ſecond. 333 
caſu_noyum- remedium eſt apponendum: fiat impetranti tale breve. 
Przcipe A. quod juſte, 8c. reddat B, talc manerium. cum pertinen- 
tiis, quod C. dedit talt viro, & tali mulieri, & hzred* de ipſis vi- 
.ro & muliere exeuntibus.” Vel quod C. dedit talt viro-ih liberum 
maritagium cum tali muliere, & quod poſt. mortem przdigorum 
viri & mulieris przdicto B. filio eorundem viri & muliceris deſcen- 
dere debet per formam donationis prexdittz, ut dicit: Ve quod * 
C. dedit tali & hzred' de corpore ſuo exeuntibus, & quod poſt 
mortem ipſins talis, przdi&Q B. filio przditti talis deſcendere_ de- 
bet per formam donationis, &c. Breve per quod donator habet 
.. recuperare deficiente exitu, fatis eſt in;uſu in Cancellaria, Et ſci- 
endum eſt, quod hoc ſtatutum' quoad alienationem tenementi con- 
tra formam doni impoſterum faciendam, locum habeat, & ad do- 
'na prius fatta non extendatur. - Et fi finis ſuper hujuſmodi ;tene- 
mentum impoſterum levetur, ipſo jure fit nullus. Nec habcant 
hzredes hujuſmodi, aut illi ad quos ſpeQat reverſio, ( licet fuerunt 
plenz ztatis, in Anglia, & extra priſonam ) neceſſe apponere clameum 
ſuum. | 45 
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C 1n primis de tenementis. ] What 'Anheritances may be intailed $ee the firſt part 
within this Ac, you may read at large in che firſt part of the Jnſficutes, cap. of che laſticates, 
Tail, Se: 14. | Sea.14. 


Multotiens dantur ſab conditione. ] WBefoze this Statute , all Sce the firſt part 
Inheritances were effates in f&, viz. either fe-ſimple abſolute, o2 f& con- of the lnſtitures, 
ditional, 02 a qualified fie, whereof you may alſo read in the firit part of 3: 
the Inſtitutes, Sea, 1. And Tenant of lands incailed had befoze this Sta- 
tute a fe-fimple conditional ſubſequent 3 fo2 albeit Britton, who- w2ote bes Brite cap. 36: 
foze this Statute, ſaith, That if any purchaſe: to him and his wife, and to 
the heirs of them lawfully begotten, the Dones have pzeſencly but an eſtate 
of Fre&-hold foz the term of their tives, and the fee accrueth co their iſſue, @c. 
taking the convitton to be p2ecevent, yet hav the Dones at the Common Law a 
fe-ſimple conditional pzeſently by the gift, wy 

Foz if lands had ben given to a man and the heirs of his body iſſuing, 19 E.2. Formd.sx 
and bffoze iſſue he had befoze this Dctatute made a Feoffment in fe, the Do- gy E 1. me 5: 
no? ſhouly not have entre foz the fozfeicure, but this Feoffmenc had barred {797% 02 18 
the iſſue had afterwards; which pzoveth that he pzeſencly by the gift had a leys caſe. | 
fee ſimple conditional, and -this agreeth with the authozity of Littleton, ubi 


(3 | 
Now foz the better underſtanding of this Ac, ſ&ing that the eſtate was 
conditional at the Common Law, it is neceſſary to be known when the con- 
dition was perfozmed, and to what purpofes. Jf the Done had iſlue, he had 
not thereby a fe-ſimple abſolute, foz if after he had died wichout iſſue, the 
Donoz ſhould-have entred as in his Reverter, But after iſſue had, the condi- See the firſt pare 
tion was perfozmed to this purpoſe, thac he might have aliened, and thereby f the Ioſticures , 
Have barred the Donoz and his heirs from all poſlibilicy of Reverter fo2 default #P- 74 Sedi.az. 
of ilkne. fo2 the heirs of his body ( he having a fee conditional ) might have bar- 
red them afwel befoze iſſue (as hath been ſaid) as after : and to what other pur- 
-poſes the condition by having of iſſue was perfozmev. Vide the firſt parc of the 
Inſtitutes, abi ſupra. 5 
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See the firſt part | Et hxredibus de ipſis.] Foz to a gift in tafl made, this wozdſ Yeirg) 


of the Inſtirutes, {g requiſite, unleſs it be in caſe of a laſt Will, ec, 
SeR. 1. & 14+ 


C AdjeQa conditione expreſla tali, 8c. [ If this condition erp}eſſed 
had not been added, the very gift would have implied ſo much, 


See the firſt part © In caſu etiam cum quis dat tenementum alicui in Iiberum 


of the Inſtiruies, maritagium, &c. '] By this clauſe it appeareth that an Inheritance paſſech 
Se&. 17+ by theſe wozds Frank-mariage, whereof we have in another place wzicten ac 
large, | | 


C 1n caſu etiam cum quis dat tenementum alicui & heredibus de 


corpore ſuo exeuntibus, &c. ] This Act having put two example of 

eſtates tail ſpecial, viz. the firſt toa man and to his wife, and to the-heirs of their 

bodies; the ſecond, of a gift in Frank-mariage, a ſpecial caſe, and a ſpecial 
$E.3-31,32- eſtate in tail; Pere he putteth a caſe of an eſtate tail general, not that the ma- 
18 E.3.46. 33 E.3 ers of this Dtatute meant to enumerate all the fozms of effates in tail, but to 
Tail 5. Dier 1. ut theſe as examples, ſo as all manner of eſtates tail, general oz ſpecial, are 
vare90.. within the purview of this Act. 


8 E.3-379« C Poteſtatem alienandi, &c. ] hat is to ſay, by Fine, Feoffment, 
44 E. 3:3+ . Releaſe, oz Confirmation. A 
2 E.3-368. 5 E.3, Wut the Tenant in tail had not onlp poteſtatem alienandi, but forisfaciendi, 
141. 7.4.31. 8c. alſo; foy if after iſſue had, he had been attainted of Treaſon o2 Felony, the 
land entailed had bien fo2feited, andthereby the Dono? barred of the poſlibilicp 
of Reverter, and forisfacere is alienum facere, and therefoze in this Act is inclu- 
. ded in theſe wo2ds, potcſiatem alienandi. And ſo might the Tenant in tail, be- 
of = emeegs foze the making of this Act, have charged the land with Rent, common, oz the 
of the Inftitites, np have bound his iſſue, but by this Act he is reſtrained aſwel co charge as 
Se. 3. to alten. | | 
In wt firſt parrof ut the having of iſſue befoze this Act did not alter the courſe of deſcent, ag 


vo Taſtirutes, ubi in another place we have ſaid, 
pra. 


C Exhzredandi exitum eorum contra voluntatem donatorum. 
Pereby it appeareth that there were two miſchiefs befoze this Ac, viz. firit, 
Pl. Com, 247. a,* the diſheriſon of the iſſues in tail; ſecondly, that it was contra voluntatem 
donatorum,' & contra formam in dono expreſſam, fo2 the Donoz and his heirs 
were barred of the poſſibilicy of Reverter ; and both theſe were wzongs, foz 
which at the Common Law there lay no remedy 3 foz diſheriſons, and bzeak- 
ing the expzeſs will and intention of the Donoz are wzongs which chis Act 
doth remedy. Y 


 C Per formam in charta de dono, 8&c. ] Jt was ſaiv befoze, Contra 
formam in donoexpreſſam, ſo as whether the eſtate were made by Deed oz with- * 
out Deed, it is all one to the intention of this Act, and the moſt uſual gifts in 


»* 


tail being of Jnheritance, were by De#d, | 
#H, 1.14. 11H79, CC Propter quod Dominus Rex, 8c. ſtatuit. ] Alveit here be no 
27-39E. 3-7. ' mention made of the aſſent of the Lozvs and Commons ( whole aſſents are ne- 
ha Lage re ceſſary to the making of every Law) yet fozaſmuch as in the Pzeface of this 
ments, ſee lib, 8. Parliament it is ſaid, Dominus Rex in Parliamento ſuo, 8c. fiatuta edidit, and 
the Princes caſe. that this Act and the reſt were entred into the Roll of the Parliament, and that 
Bro. cit. Parlia- this wo2d | Statuit }implieth the aſſent of the Lozvs and Commons, foz it can- 
ment 76. not be Statutum without their aſſents, therefo2e it hath ( as many other of like 

.fozm) been without queſtion received foz an Act of Parliament, 

"Ma C x. Quod 


2 tate. SC OO WU 0 UA. 


"CG 5 


Cap. 1. 


: | 
C 1. Quod voluntas donatoris, ſecuridurn formam in eharta doni 
ſui manifeſte expreſlam, de extero: obſervetur ; 2. Ita quod non 


habeant illi, quibus tenementum fic fyerit datum ſub conditione po- - 
teſtatem alienandi tenemenium ſic datum, quo minus ad exitum tho- 
rum, quibustenementumſic fuerit datum remaneat poſteorum obitum, 
vel ad donatorem, vel ad ejus hzredem (fi exitus deficiat ) revertatur, 
&c. ] Upon theſe two bzances, viz. that the will of the dono2 ſhould be obſer- 
ved, and that the donee ſhould not have power to alien, the Judges by a thz&foly 
conſtruction did not only remedy all the ſaid fozmer miſchiefs, but p:event all 
other that might ariſe, + 41 4 
1. Therefoze in execution of the will of the donoz, and that he ſhould have Fn | 
no power to alten either lands that lay in livery,o2 tenements that lay in grant, 2 | 
thep adjudged that the done? ſhould not have a f-ſimple,but divided the cſfates, 
and created a particular eſtate in the donee, and a reverſion in the donoz, fo as 
where the done had a fe-ſimple befoze, bythis Act he had but an eſtate cail,and 
where the dono2 had but a poſſibility befoze, which after ilue might be barred 5 8.7.14. vide c.4; 
at the pleaſure of the donee, now by conſfkruction upon this Act the donoz had verb. quando us' 
the fee-ſimple expectant upon the eſtate tail, which we call a reverſion 3 ſo as eters ome verd. 
by this viviſcon of the eſtates the donee after iſſue, oz befoze could not bar o2 recyperare, _ 
charge his iſſue, noz foz default of ifſue the donoz oz his heirs, either by aliena- 9 E.3.22, - 
tion, fo2feiture, oz any charge whatſoever, 
Sir William Herle Chief Juſtice vf the Court of Common pleas ſaiv of them 
that made this Dtatute, Iz tueront ſages gents queux heront ceſt Statut; And I 5E.3. 14; 
may ſay as truly, Que ils fueront ſages gents queux interpretont ceſt A, And in 
another place he ſaith, Nous veiomus ceux queux fieront leſtatat, & auxi en 
temps de quel Roy leſtatut fuit fait, que fuit le pluis ſage Roy que unques fuit, 8& 
le cauſe del fiatut fuit, a ſaver le heritage en le fang_ceux as queux le done ſe 
filt. 
Zhe ſecondconſirugion was, that no lineal warranty hculd bar the iſſue in £ 
tail, unleſs there were aſſets deſcended in feeaſtmple from the ſame ancefto, 
but a collateral warranty made by a collaceral anceſtoz ſhould bar the iſſue in 
tail without allets, foz that warranty ts not refireined by this Ac; whereof we 
Have ſpoken at large in another place 3 and ſo likewiſe the collateral warrau- 
ty of the donee ſhall bar the donoz, and 4s, ugt- reſtrained by this Aet, ag See the firft part 
well as the warranty of the donoz ſhall bar the donee, as there alſo it ap- * the Inſtitutes, 
peareth, —_— 
- Thethird conſkruction was, that albeit Tenant in tail was reſfrained from 3: 
power of altenations, yet of lands and tenements that lay in livery, his fine 
v2 feoffment ſhould wozk a diſcontinuance, and d2ive the iſſue in tail to his 
Acttion 3 fo2 ſeeing he had-an eſtate of inhericance, the Judges compared tit to 
the caſe where-a man was ſeiſed in the right of His wife, oz a Biſhop in the 
richt of his Biſhopzick, oz an Abbot in the right-of His Bonaſterp, Ec fic in fi- 
milibus 3 and of inheritances that lay in grant, as of Rents, Advowſons, and 
the like, Tenant in tail con{d.not make any viſcontinuance, no moze they the 
others befoze recited might vv,” which conttruction was niave accozding to the 
rule and reaſon-of the Common Law fn other like caſes, 


C Secundum formam in Charta doni ſu1, &c. ] This holdeth, though 
there be no deed, as befo2ghath been ſaid, | 


. C Non habeant illi. quibus tenementum fic fuerit datum. 7] It ; £.2. Fortedon 
was adſudged by Beresford, that the iſlues in tail ſhould-not alien 'no woge 52+ 4 £43425: 
then they to whom the land was given, and that was the intent of the makers 

of this A, aud it was bus their negligence, that it was omitted, as rhere ES 
| als 


{ 


— 


v4, * . —_— * — _—_ 


Cap: I of 


— Wim ſnd. 


\ ſaid. An this caſe by way of purchale the land is given to the donees,cand by 
way of limitation. to the iſſues in tail, and therefoze by a benign interpzecation 
the purview of this extends to the iſſues in tail, | 


4 Aunt . FI 
—_— - 
3 3 x 
fp" VEE 
&- * 


| PI.Co.247. Seig* | Nec habeat de cxtero fecundus vir, &c. |} Theſe are but. conſes 


Berklics Caſe. ents to the wozds of the purview, and are but explanatozy, and not of ſub- 


ſkance, and might well have been omitted, 


10 E.1. Form. 66. - Yet was it adjudged ſon after the making of this Act, that where lands were 


Vide Paſc. 18 E.1 given in frankmariage, and the husband died, and the wife tok another husband, 
$n Banco Rot-27- and had iſſue befoze this Act, that the hugband ſhould be Tenant by the curtefie, 
in Dower. and the p2incipal reaſon wag upon this bzanch of the Statute, Nec habeat de cz- 
tero ſecundus vir, &c. foy that this reſtraint pzoved, as there it is ſatd, that the 
Law befoze was, that he ſhould be Tenant by the curteſie, and yet without ques 
flion the iſſte ſhould not inherit that land, 


# 


C Succeſſionem hzreditariam. ] Jn ancient time if land hav been 
Kiven to 1. S. and his ſucceſſo2s, he had had a fee-ſimple, but otherwile it is at. 
this day, as it appeareth in the firſt part of the Inſtitutes, Sec. r. 


C Et quia in novo caſu novum remedium eſt apponendum. 7] 
— Regult. Ea que de novo emergunt, novo indigent remedio. 
16E.2. Formed. Yereby it appeareth that a Formedon in the Deſcender lay not at the Com- 


$5. 4 E«2,ibid.5o mon Law, but was given by this Act, and the fozm. of the Writ is here ſet 
21 E+3447. F.N.B. Down, | 


211, Pl. Com.240- 


Fleta |. $. cap. 34» C | Przcipe A. quod juſte reddat B; &c. ] Vere is the fozm of the 
EL: Formedon in the Deſcender ſet down, and therefoze this Statute need not be 


recited, noz any Dtatute which giveth the fozm of rhe Writ, 


Regiſt.:4%  C Brevequod donator habeat recuperare deficiente exitu fatis eft 
F.N.B. $37,218, .1n uſu in Cancellaria. J” The Formedon in Reverter did lie at the Common 
Law, but not a Formedon in Remainder upon an eſtate tail, becauſe it was a 
fe-ſimple conditional, whereupon no Remainder could be limited at the Com- 
mon Law, but after this Statute a Remainder may be limited npon an effate 

tail in reſpec'of the diviſion of the effates, *- | 
C Sciendum eſt quod hoc ſtatutum quoad alienationem tenements 
contra formam doni impoſterum faciendam locum haheat, 8& ad dona 
prius fafta, non, extenditur..] This clauſe-ought to receive. a two-fold 
Interp:etation. 1. Zhat | ad. dona prius facta }-muft be intended of feoff- 


Ments 02 alienations made by the donee 02 his iſlues; andnot to gifts made by 
the donoz, fox to-them this Act doth extend, TEN AG ITS 


© 4 E-2. Formedon * |. 2,” Dona prius fata, that, is,'poſt prolem Cuſcitatam, foz then the alienatiou 


on 1-4-7: by the Tenant in tail, oz his iſſues was gwd.in Law: ſo as | dona | here are 
| <9 Firg £0 be intended lawful gifts, and made in due manner, and ſuch. as could not bg 
rt of the Init, Avolded, fo2 Law alloweth no wzong, £74 
e&.729,730» x F ; | 


6E.3.20, 8H.q.10. "C Et (i finis ſuper hujuſmodi tenementum impoſterum levetur, 

HS 614. Ipfo jure fit nullus. ] This Act doth not make the fine void, but iplo 

bo te ft jure fit nullos} that is, it ſhal{-not'bind the righe,” yet ' it ſhall ( as hath boy 
. ſaid) 'make a diſcontinuance, - '* | J 


- Wut now by the Statutes of '4 H/7. capi24. dhv 32 H.8, cap.34. a fine ret 


en. ood Fa 1 


Cap.2. Wer s Weſm, ſecond. : _ 337 7 


with Pzoclamations doth bar the iſſues in tail, but a fine without Pzoclamas 
tions is a diſcontinuance only, and no bar, ' 


C Nec habeant heredes hujuſmodi, nec illi ad quos ſpe&at Sec the firſt part 
reverſio, licet fuerint plenz ztatis, in Anglia, & extra priſonam.”} >< Inſtitutes, 


uy Ry ſe&.440. - 
Pere is Non compos mentis left out, and ſo-is a Feme covert. RS C 


Pereby it may be gathered (as the Law was) that a fine at the Common Law See the firſt part 
N not biny a ffranger that was within age, in Pziſon, 0z- beyond. the of Fe Inſticeres 

eas, 441. 

= moze foz the conſtruction of this Statute in the firit part of the Inſtitutes, $ar74h26 


Stat, de modo 


(:R.21,22,23,271,362,363,441,746,747. ' evand,fines 18E,f 


CAP. IL 


Uja domini feodorum diſtringentes tenentes ſuos pro ſervi- 

tiiss & conſuetudinibus fibi debitis multotiens gravantur 

per hoc, quod cum tenentes ſui diſtricfionem ſuam per breve, 
vel fine brevi replegiaverint , ' ac cum ipſi domini ( ad queri- 
moniam tenentium ſuorum ) ad com. - vel ad aliam curiam ha- 
bentem poteſtatem placitandi placita_ de Vetito namio, - per atta- 
chiament* venerint, & rationabilem & juſtam diſtrictionem ad- 
vocaverint, per hoc quod tenentes diſadvocant mihil tenere, nec 
clamant tenere de*eo qui diſtrictionem fecit , & advocavit, re- 
manſit 1lle, qui diſtrinxit in miſericordia , 8& tenentes ſui qui- 
et1, quibus pro illa difadvocatione per recordum Com', five 
aliarum curiarum, quz. recordum non habent, - peena infligi non 
potelt, De cxtero proviſum eſt & ſtatutum , quod cutn hujuſ- 
modi dominj in cam? vel hujuſmodi curia juſticiam de hujuſ- 
modi tenentibus ſuis conſequi non poſhnt , quam cito attachiati 
fuerint ad ſeqam tenentium ſuorum , concedatur eis breve ad 
ponend* loquelam 7/lazz coram Juſticiariis, coram quibus &- 202 
alibz juſticia hujuſmodi dominis exhiber1 poterit, & inferatur 
cauſa in brevi , quia talis diſtrinxit in feodo ſuo prqg ſervic' & 
conſuetud”  fibi debitis. Nec per iſtud ſtatutum pa Legi 
communi uſitatx , quod non permifit aliquod placitum poni co- 
ram Juſtic' ad petitionem defendentis : quia licet prima facie vi- 
deatur tenens aftor, & dominus defendens, habito tamen re- 
ſpe&a ad hoc quod dominus diſtrmxit , & fſequitur pro fſervi- 
tiis & conf. fib1 aretro exiſte” realiter apparebit potius aftor , 
ſive querens , groom defendens. Et ut in certo fint Juſtic' de 

1 


Ja recenti ſcifina poterint domini advocare rationabilem . diſtri- 


jonem ſuper tenentes ſuos: De cxtero concordatum eſt, quod 
XR x rat1o- 


to wr rrn— 


333 


bis Weſt. ſecond, Cap.2: 


rationabilis diſtritio poterit ad vocari de feifina anteceſſorem vel 
prxdeceſſorum ſuorum , a tempore quo breve Novz diffeifine 
'currit. Vide W. 1. cap. 38, Et quia aliquando contingit, quod 
'enens poſtquam replegiaverit averia ſua , averia illa vendit vel 
'elongat, quo minus retornum poſit fieri domino diſtringenti , 
fi nd ic : Proviſum eſt, quod Vicecomes, vel Ballivi de 
'extero non recipiant a conquerentibus folummodo plegios de 
proſequendo ,, antequam deliberationem faciant de averiis, ſed 
etiam de averiis retornandis, f1 adjudicetur retornand'. Et it 
quis alio modo plegios ceperit , reſpondeat ipfe de precio ave- 
riorum. Et habeat dominus diſtringens recuperare per breve , 
quod reddat ei tot averia, vel catalla. Et fi non habeat bal- 
Iivus unde reddat , reddat fuperior fuus. Et quia aliquando 
contingit , quod poſtquam adjudicat' fuerit diſtringent1 retor- 
num averiorum-,  & fic diftrictus, poſtquam averia fic retorna- 
ta, iterum replegiaverit, & cum viderit diſtringent” comparen- 
tem 1n curia paratum- {jbi reſpondere, defaltam fecerit, ob quam 
xerum readjudicabitur diſtringent1 'retornum averiorum , & fic 
bis, vel ter, & in infinitum replegiabuntur averia , nec habe- 
bunt judicia Curiz Regis in hoc caſu effeftum, ſuper quo non 
fait prius remedium proviſum. Ordinat' eſt 'in hoc caſu talis 
proceſſus, quod quam cito adjudicatum fuerit retornum ave- 
xiorum diſtringenti per breve de Judicio., mandetur Vicecomit!, 
quod retornum habere faciat diſtringenti de averiis m quo bre- 
vi inſeratur, quod Vicecom' ea non deliberet fine brevi, in 
quo- frat mentio de judicio per Juſtic* reddit” : quod fieri non 
poterit , nift per breve quod exeat de rotulis Juſtic' , coram 
quibus dedud” fuerit loquela, Cum igitur diftridns adierit Ju- 
ftic' , & petterit averia ſha iterum fib1_replegiari , fiat et breve 
de Judicio, quod Vic' ( capta fecuritate de proſequondo , & 
etiam de averns ſeu catallis retornand*, vel eorum precio, fi 
adjudicetur retornum ) deliberet et averia, vel catalla prius 
retornata' : & attachietur ille qui diſtrinzit ad veniend' ad - 
certum diem coram Juftic', coram quibus placitum deduca- 
tur in preſentia partum. Et fi iterato ille , qui replegia- 
verit averia, fecerit defaltam, vel alia occafione adjudicetur 
retornam diſtrictionis jam bis replegiat', remaneat. diſtrictio illa 
m perpetuum irreplegiabilis Sed fi de novo, 8& de nova 


cauſa fiat diſtrictio , - de nova diſtriftione fervetur proceſius fu- 
pradictus. | 


C Wk 


i —__—_—— — 


— — 
Pe 


——— 


"'CDifidvocant', &c. ] Thar is diſclaim, whereof the Court being ny #N-B.70.b. 
Court could have no Conufans, becauſe it concerned Free-holvy, 


 C Quad cum huyjuſmodi domini in com' vel hujuſmodi Curia Jus 
ſtictam de hujuſmodi tenentibus ſuis conſequi-non poſſunt, &c. con= 
cedatur illis breve ad poriend” loquel' illam coram Juſticiariis, &c. ] 
Failer of Juffice, is ever a god cauſe £o remove the plea, 


C Ad ponend' loquelam. ] The Wric of Pone doth 1ye when there CO _—_ 
is a Replevin depending by Writ out 'of the Chanicery,. the: Plaintiff, 0z De- giſt.04 - 
fendanc may remove the:Plea by a Pone 3 and if the Plea bodepending in che | 
County, the Plaintiff may remove the ſame without cattle, but the Defen- 
dant cannot remove it without cauſe, and that cauſe mult be put in the end of Negil 11 
the Wric,. Aud if it be upon this Statute, the wozyp be, Quia prediR* B. cepit "5! abi ſupta! 
averia predic. in feodo ſuo-pro conſuetudinibus &. ſervitiis ut dicitur, which are 
- the very expzels wozds of this Ac, | 

Aud wheu the-plaint is in the County by Writ oz withoue Writ, oz in the 
Cong of any other, the ſame may be removed by a Writ of Recordari fac? 


e * - 

And if the plaint be in che County, the Plaintiff may remove the 
ſame without cauſe, as hath been ſaid; but the Defendanc cannot re- 
move ic ( as hath b&n ſaid) without cauſe, ut if che plajiic be in 
the Court of any other , neicher the Plaintiff noz nt can res 
_ the; plains without caule , foz the pzejuvice that may come thereby 
0 the Lo2d, | 


C Quod non x rmiſit aliquod placitum poni coram Juſtic— 
ad petitionem Jebendent ] This muſt be underſtod without cauſe 7015-704 35 
meh, fopby the Common Law, the Defendant foz cauſe hewed might re- ®'**3* 

Mo kf . 


C Potius aftor five 'querens quam defendens. ] Jn truth the 
Defendant by making Avowzy doth become Actoj, and ſhall have Juvgmentc 
Kiven foz him, and after Avowzy he ſhall not have a P2otection caſt foz him no 
mo2e then a Plaintiff tþall, becauſe he is become an Actoz, and not merly a 5s 8.5.5} 
—, Sialy | 


Xx 2 C Et 


Cap. 3! 
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If the retozn of pledges be upon a Writ of Replevin, then if the Platit- 
| - -»+©; tiff. be Nonſute, .c.. if-upon,.the, Wrig. De retorno habendo, : the, @heriff 
$E.3.72-39E.3.28 YetD2n Averia clongata, &c.. the.Plaintiff may have a Writ, to. have retozi 
the beaſts of the pledges. ut if the deliverance were by plaint,” becauſe t 
that caſe the .plevges do not appear to.the Court, the Plaintiff can have no 
Tich Writ, © A | only DN 
2H6.15, 98.6.42.” And if upon the Writ to-have retozn of the beaſtsof the pledges; | the She- 
& 48. riff retozn Nihil,. thett may che Plaintiff have a Scire facias againſt the Sheriff, 
quod reddat ci tot averia, 02 tot-catalla3 and that. which hath been ſai of: the 
Sheriff, is to be intended of the 1Eailiff of a Franchiſe, 
y C Et fi non habeatballivus unde reddat, reddat ſuperior ſius. ] 
Vide Simile; -44/E. 3. 13. Vide 52 H. 3. Leſtatute'det Eſchequer. Vide 2 H, 6; 
Cap. IO, | ; | 


34 E.r. Judgment ' | |, Defaltam fecerint, &c. } At the Common Law, if the Plains 
244- 3486-37. tiff in the Replevin had ben Nonſute either befoze o2 after Uerdic, 'the De- 
19 E.2, Repl.2s, fendant that diſtrained ſhould have had retozn, but not irrepleviſable, ſo as 
6E.3.37. 24£.3. the Plaintiff after Nonſnte might have had as many Replevins as he would, 
71. 21E.4.6, Which was verations ahd miſchievous ; foz 'remedy whereof, chis Act 
doth reſtrain the Plaintiff from any moze Replevin after Nonſute, but gi- 
= a Wric of ſecond Deliverance, whercof we ſhall ſpeak in his p2oper 
ace, ep x | gba 
11 E.2. Ret. des F If the Writ of Replevin dothabate foz want of fozm in default of the Clerk, 
2 "> E. 2- the Defendant ſhall not have retozn at all 3 but if it abate foz/matter appa- 
= gt 55 Tant by miſ-infozmation, 02 other default of the Plaintiff, the Deferivant ſhall 
Ibid.29. 3 H.6.2,3. have retozn, but not irrepleviſable. ; OREN IPs V6 
27 8.6.3. But if the Defendant doth plead a Plea to the Writ, and the Plaintiff con- 
48 "8 49 E-3- fefleth it; then the Plaintiff ſhall have retozn, -biit noc-irreplevilable, fozthe 
486.8937], Plaintiff may have a new Writ of Keplevin; foz this Act only giveth reme- 
6.37. 12 H.7.4,5- Dy in caſe of Nonſute, - fr; eo ett | 
1x3 H.7. Retorne XEut if the Plea to the Uſrit, oz any other Plea be tried by Uerdic, oz 
_ gas =_ judged upon a Demurrer, Retozn irrepleviſable ſhall be awarded, aud nonew 
Ee rhe Author. Beplevin ſhall be-granted, noz any ſecond Deliverance by this Act, but ( as is 
ries next before hath ben ſaid) upon a Nonſute, | . 
concerning theſe _. ] | | 


Temps E. x: Ret, .C Averia ſic retornata. ] Note neither Court Waron, noz County 


des ayers 33. Court, noz any Court that is not the Court of the King befoze his Juſtices 
can award reto2n trrepleviſable. 


.: C In infinitum. } Jnfnitum in jure reprobatur. 
| C Nec 


———_—Y 


o 
T 
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C Nec habebunt judicia, &c. }- Yere is.a Paxim of t 0 
Law implied, viz. Judicia Co eu habe deere, Tricia bop on 


eſſe illuſorium. 


: 


Cap.4) Weſim. ſecond. woles 
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CS IO ay ro ay nent 


' C Per breve de judicio, 8c. quod exeat de rotulis Juſtic cqs 
ram, quibus dedu@a fuerit loquela. ] The Wric of ſecond Delive-'17 E-2- Replar: | 
rance given by this Act is a Writ Judicial, 'as-hece it appearech, and iſluech.£ 53-37; 29 £3: 
out of the Recozd of the Replevin in which the Nonſuit was; -and Regularly * «15 ; 55 IP 
the Judicial Writ ought not to vary from the Recozd out of which ic iſueth; 125, 21. _ 
and'therefoze if after Nonſuit the Sheriff retozn Averia elongata, and the Des 25 E-3- Aide 131. 
fendant upon the Withernam hath other beaſts delivered to him, the Plaintiff is 3 4pm py = 
to have his ſecond Deliverance of the firff beats mentioned in the fozmer 26. Vide vich.” 
Reco2d, FG | of «Oo Ci. 
31 E.3. fol.5o. in 
Ct t ci. breve de j dicio, & ] The effec of the, Wl pier 36 H8.£.5 
Dna UGICIO, G<C. e_effect of the Writ of ſecond zegin, Judic 58. 
Deliverance is here ſet down, and appeareth in the Se Rexſlter. Regiſt Judic' 58. 
 And'this Writ is a Superſcdeas in Law to the Sheriff, that he make no re- 23 Avovry 256: 
tdzn'to'the Defendant upon the fozmer Nonſuit, Dier 30 H.8-41.b, 


% 


- C Etfiiterato, ile qui replegiaverit averia, fecerit defaltam, vel 

alia wages Fo gng nee retornum diſtrictionis jam bis replegtat”, re- 

maneat diſtrictto 11]a in perpetuum irreplegiabilis. ] Jf the Plaintiff 5 E.2. Ret. d 

in the ſecond Deliverance be Nonſuit, oz if the Plea be 4g 02 the avers 64. 10 E.2: 

Writ abate, o2/ if he pzevail ndt in his fute, retozn irrepleviſable thall be _— 

granted, ; ; 34.8 R.2. —_ 
Euc if retozn irrepleviſable be granted, the owner of che cattel oz other db $a] 

goDs diſtrained may come to the Defendant and offer the arrerages, #c, and ance. Br.rs. Pl. 

be Deepa refuſe to deliver the Diſtreſs, the Plaintiff may have an py 6 fa: 
ton of Detinne,\ and by that mean; . fe 1 45 E.3.9. 14 te 

peed y that means recover them, foz they are in nature 17."3>1.6,274 


-C£&cd i de nova cauſa. ] The ſecond Deliverance miſt be bzought foz - 
the ſame diſtreſs, but if che ſame Lodd diſfrain the ſame Zenanc bs ng hug 
92 other ſervice behind at another day, oz foz another cauſe, there the Replevin 
doth Iye, and ſuch pzoceding as is aboveſaid; - | 


CAP. 


=" "© Weſim. ſecond, 


I.E 


" Cap: 


CAP. UL 

N caſa quando vir amiſerit per defaltam tenementum, quod fuit 

jus uxoris fax, durum fuit quod uxor poſt mortem viri non ha- 
"buerit aliud recuperare, quam per breve de Reo: Propter quod” 
dominus Rex ſtaryit, quod malice poſt mortem viri ſui habeat recu- 
_ perare per breve de Ingreſſu, curiph in vitaſua contradicere non po- 
tuft, quod in forma fubſcripra erit placitandum. 'Si contra petitionem 
-mulieris tenens excipiat, quod habuerit ingrefſum per judicium, &: 

© comperturn fuexit, quod per defakam, ad quod tenens neceſſe habet 

' reſponder” fi ab eoquzratur, tunc ulterius habet neceſſe oſtendere jus 

- faum, ſecundum formam brevis, quod prius impetravit fuper virum 8& 
uxorem, Et fi verificare poterit quod habuerit, vel habet jus in te-. 
nemento-petito, nihil-capiat muljer per breve faum. Quod {1 often- 
' : dere non porertt, recuperet mulier tenementum petitum: Hoc obſer-. 
 vato, quod fi vir abſentaverit ſe, 8& noluerit jus uxons ſux defendere, 
yel invita uxore ſua reddere voluerit, fi uxor ante judicium venerit, 
arata petenti reſpondere, & jus ſuum defendere, admittatur uxor. 
em modo ſi tenens in dotem, . per legem Angliz, vel aliter ad ter- 
minam vitz, vel per donum in quo referyatur reverſio, fecerit defal- 
tam, vel reddere voluerit, admittantur .haredes, vel- 1111 ad quos 

| ſpeQat reverſio, ad refponſionem, fi venerint ante judicium. Et fi per 
defaltam,' vel reddition' reddatur judicium, tunc habeant hzred', vel 
Hli ad quos ſpetat reverſio, poſt mortem hujuſmodi tenentium, re- 
cuperare per breye de ingrefſa : in quo obſervetur idem proceſſus, ſi-. 
-»cutpradict. eſt in caſu ubi vir amittat per defaltam tenementym'uxo- 
ris \uz. Er fic in cafibus przdi&t. duz concurrunt aftiones: una inter 

petentem & tenentem, & alia inter tenentem jus faum oſtendentem 

petentem. Vide 20 E.1, defenſio juric fol. 88. - $58 


C Vir amiferit. ] This is to be underſtod of the hnsband and the wife, 

; foz the hugband alone is not Tenant ts the Przcipe, and therefoze it was the 

10 H.4- ey. opinion of Hankford, that if the land be recovered againft the husband ſdle, that 
dM. after the veath of the husband the wife ſhall havean Afliſe ; but Firzh. in abbze- 
GE E.2, viating this caſe ſaith, that it is hard to be pzoved by Reaſon, becauſe the wife 
Receit 176. 2 E+2+ cannot be difſeiſed (during the coverture) but where the husband is diſfleiſed, but 
kbid. 148. of ſuch a recovery ſhe cannot have a Cui in vita upon this Statute ; but ſeeing 
the hysband was not Tenant to the Przcipe, this can be no diſcontinuance, and 

thereſoze not like toa Feoffment, foz that conveyance is compleat and god, but 

ſs is not the recovery, and therefoze in that caſe the wife may enter after the 

death of her husband 3 but when the Przcipe is bzought againſt the husband 

and wife, it may be ſaid that vir amiſeric, fo2 it is pzincipally his act oz default; 

42 H.8, cap.28, ,AnD therefoze though the wozds of the Statute of 32 H.8S. be (ſuffered by the 


Husbann onlp) yet a feined recovery againſt the husband and wife is within that 
49 E.3-23- SO E, Dtatute. . 
$7 he firſt pare | 

of the es C Per defaltam. ] a recovery by Render is withiq the equity of this 


ſe&.675g. Statute, becauſe it is within the ſame miſchief 3 buc a recovery by Action triey 


4 E-2. Cui in vita, j t , 
+ ENB.ros 1 Sant of this @catute 


36. Fanxze - It bs Caid, that a recovery by default in a Ccſſavit againff the husband and 
Recovery 279, Wife, doth bind the wife ; but J Hold the Law to the contrary, unleſs the cauſe 
| 0 
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of the Action be jul, and then it bindeth, as in all other caſes; foz this A 2.5 r. 7 E.3.154 
xiveth no remedy, but where the recovery is without title. | 19E.3. Receit © 
An a Quid juris.clam?, Quod permitcat, Aſſiſe of Rent, Scire facias, Attaint, &c. _ Fly Aﬀl. P.3. 

the wife upon the default of the husbanv ſhall be received, "1 4g 
Jn a Quare Impedit againſt the husband and wife, the wife ſhall not be re- Ccliiria. Bra&. 

ceived upon the default of the husband3 foz the Recozd ſaith, Inſpe&a cauſa lib.fol.357. Fleta 

confe&ionis ſtatuti manifeſte liquet, quod non eſt in caſu conſimili z foy the hug- = £ Rs 7 E.3 

' hand may pyeſent alone, | Verdes wafer. 

| C Quod fuerit jus uxoris ſuz. ] This is intended of a fe-ſfimple, fo; 

fo is jus regularly taken 3 and this At ſaith, that the wife had no recovery but 

by a UArit, of Right, which none can have but Tenant in fe-ſtmple, and ſo one 

part of this A doth expound another ; and foz Tenant in tail (reduced fozmerlp 

(as hath been ſaid) at this Parliament to'a divided and particular eſfate) any 

foz Zenant fo? life pzoviſion is made-in the next Chapter by a Quod ci deforceat, 

as ſhall be declared when we come therfugto 3 foz Tenant in tail, and Tenant 

fo2 life are out of the letter of this Statute; becauſe they could have no Writ of 

Right ; and yet if the husband and wife ſeiſed in the right of his wife foz term 

of her life loſe in a Przcipe quod reddat by default, and the husband die, the wife 4 E-3:38,39- 

ſhall have a Cui in vita, foz this is, as it were, a demiſe made by the husband, 3 EoÞq- 33 E.3 

foz otherwiſe the ſhould be without remedy, fo2 ſhe cannot have a Quod ci defor- , +," EN By 

ceat, as ſhall be ſaid hereafter. 156. 7 Eca.6. 
If lands during the coverture be given to the husband and wife, and their 4 E-3-19. ; 

heirs, this is jus uxoris within this Dtatute. 


C Cui ipfa im vita. ] Sir William Herle ſaid, that he had ſeen in ancient 5 £358: 
time, that where the husband aliened the right of his wife, the had no other re- page Lan 
covery'but by a Writ of Right, yet I find in Bracton and Fleta, that a Cui in ſe&.g94. , 
vita in their times lay upon the altenatton of her husband, ———— h- 
by eta 1.5C.34,36s 
C Qunod in forma ſabſcripta erit placitand*. ] If the Tenant - gant o_ 
doth plead in bar the recovery by default, he muſt aver the title of his Writ, 2 "$4" 22E-4; 
whereupon if iſſue - be: taken, and found foz the Tenant, the Demanvant 30. 24 H.8. 


Wy take nothing by her Wric, and if it be found foz her, ſhe ſhall recover Plcadings Br. 
the lan. - 


 C Hoc obſervato quod {1 vir abſentaverit. } This Ad having be- 
foze given che wife a Cui in vita afcer the deceaſe of her husband, doth by this * 
bzanch give her a remedy upon the default, oz redvition of her husband in his 
life time to defend her right, ſo as ſhe ſhould not be d2iven to a real Action after 
the deceaſe of her husband, and this receit to che wife is given by this Ac, « Regiſt. F.N.B. 
which the could not have at the Common Law, 19.gs ; 

« This Ac doth extend to Courts that be not of Recozd; as if hugband and p<; 18 E-r- 18 
wife be ſued in a Court baron by Writ of Right, gc. upon the husbands default Thomas de Mayvs 
the wife ſhall be received, | ' Caſe, 33H, 6:21, 

Upon feint pleder of the hugband, the wife ſhall not be received by the opini- V!4c 13 R-2.c:17; 
on of Priſot : But it is reſolved in 8 E.2. to the contrary ; yet Jhold the Law * £2 (ocelt 184 
with Prifotz upon a Nient dedire, and a Nihil dicic the feme ſhall be received pþ S K 2 trek 165) 
within the purview of this Dtatute, 4 E.3. reccit 46. See the firſt pare 

« rne 191Hrutes 


C $i uxor ante judicium venerit. ] 6 3t is to be obſerved, Firſt, that ©$<53:559, 575; 
. =y why 7 Lib.1r.fol.39.” 
the time of the receit is when judgment ſhould be given. 2. Jt is to be under- weccalfes Cafe, 


od de principali judicio, as in an admeaſurement of paſfure judgment is given 12 Aſl:3r. 22 E. 37 
that admeaſurement ſhall be made, and if after avmeaſurement made and re- ſ<c<it 139. 17E-24 
tozned the baron maketh vefaulc, the wife ſpall be received befoze the p2incipal bid. 173. 

judgment given, + 6: 


7 


yY 


_ 


5 
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———— 


F.,2 a(11.222 © 0 inan Aﬀſiſe of Mordaunc? againſt the husband and wife, if the Aſſiſe 
24E.3.29. 28 4-2+ be awarded by default, if after the baron make default beto2e the pzincipal fudgs 
4 ro £.3-27-12E-3 ment, the wife may be received; and ſo tn rhe Aſliſe of Novel diffeiſin. 

receit 139- wer 4 Aud albeit ſhe come not at the time of vefault, yet if ſhe come befo2e judg- 
pr 24, ment ſhe ſhall be received, and ſoof him in the reverſion oz remamder, and ſo 
78. +4 Ha. receit if default be made at the Nift prius, recett may be p2ayed tn bank, fozthe Juſtf- 


73-22 8.6.1.2 E-4+ reg of Niſt prius have no power to alkow the receit, but the ſafe way is to pzay 


16. 33 x44 z it there. , vg 
por + : -%5*  Jnan Aſliſe the husband and wife plead a Recozd and fail thereof, the wozds 


31 8.4.3. 38.4.13- bf an Actmade at this Parliament Cap.25. be, Habcar' pro diſſeifitore abfque ulla 
228.6.1. 14 8.6-1+ recognitione, and yet the wife ſhall be received in that caſe upon the default of 
7 H.4.16, her husbLand, fo2 the wozds be Abſque ulla recognitione, that is, of the Recogni- 
to2s of the Aſſile, and not Abſque ulla receptione, &c. | 

| Al briefe de inquirer pur Waſte le fem ferra receive, mes apres le Waſte trove fur 
2.4.2. 7 E.3.22» . I . . . > 
28 E.or. 20 £.3. K bricfe d'enquirer pur Waſte, el ne ſerra receive, car {erra inconvenient que le feni 
xeceit 16.22A\l.27 trier? le matter de novel, 


C Parata petenti reſpondere. ] And in reſpect of this wozd [| parata ] 


20H, EE eters by recett ought alway to appear, foz upon any default made, judgment 
rſt part all be giben, | 
Jnfficeren, Sat: Littleton ſatth, that in every caſe that the wife is received fo2 default of her 
$65.1 Ju : L husband, the ſhall plead and have the ſame advantage in pleading to defend her 
GT > > 4 #1 richt,as if ſhe were a feme ſole(ſe the firft part of the Inſtitutes, ſe&.665,668,669) 
Ibid.15. 10 E-3- JEut the cannot after receic levy a fine, fo2 that * were not to defend, but to give 
7 SI A —_— right, = * in the bohmicme By » en may confeſs "we oo 
_ WR ze wite after the 1s received ſhall have yer age, o2 pzay in atde, thoug 
recelt 97. 18 E-3- 7; wo2ds of this Att be parata petenti reſpondere, that is to be underffod, that 
| ry; age 61, When ſhe ought to plead by Law, then ſhe ſhall be ready to plead, 
24E.3.68. The wife after ſhe be received ſhall vouch and plead all manner of pleas,anv 
oo ood roE.3 take all _ advantages, —_ the = þ pipe eps might Have done, and\ſpes 
en/e £2.” ctally ſuch pleas, as trench to the miſchief of the warranty, 
3233 3» 
E.2. receit 126 ; 
7 Es. ibid.z19, © Et jus ſuum defendere. ] This right mut be intended, which the 
48 E.3:2% wife had in the lands in demand at the time when the Przcipe was bzought a- 
2 E4-27- gainſt buy noon ns her, = not at the _ of - receit, fo2 if bp 
be b2ought agatnlt her andher husband, and after the husband and wife levp a 
fine, and after the husband make default alter default, albeit the wife hath ng 
37 &N.4r. 22 AM, Tight in the land at thts time, yer may the pzay to be received foz the right which 
73. 23-E.3-21. the had at the time of the o2iginak purchaſed, which in judgment, and by pze- 
9 E.g.17- 38 E.3+ ſervation of Law, as to the Demandant, ſhall be ſuppoſed to continue in uno & 
Tb ble | 570 oppo the GT as Tenant p- Law oe LL change 02 altera- 
| > 45 tion of the eſfate, no:withſtanving any Act done by the Tenant. | 
wy Quar:lmp. This alſo is to be undexffod not only of a Tenancy in Deed, but alſo of a 
2+ 9 44-16. Wenancy in Law, fo if the husband and wife be vouched, the wife upon the de- 
Rh Et Oo fault of her hugband ſhall be received, and pe: ſhe can have no Cui in vita in thac 
382, 19 E.2. ibid, Cale acco2ding as this Act limits, | 
1276. 7 E43-44+ The wozds be jus ſuum defendere, and therefoze ſhe being not fo all intents 
48 E.3-28.0. ; A fkeme ſole cannot confeſs, noz render the Action, butt he in the reverſion that is 
to E 5.4, Tecetved may confeſs, oz render the Acion, 


222 R.2. receit 97+ TE: ; ; 

18 £.3.32,33- C Eodem modo fitenens in dote, p legem Angliz, vel aliter ad ter- 
See the firſt part .® . 6 ts 6: 

of the Inflicutes, MINN vitz, vel p donii in quo reſervatur reverſio fecerit defaltam vel 
ſc&-302. reddere voluerit,admittanturheredes vel ith adquos ſpeCat reverſioad 
| reſponſionem, {1 venerint ante judicium.]. Jt appeareth by Bra&on, 'who 
wote befoze this Dtatute, that he in the reverſion houÞd be received by-che 


Eraton lib.s: 
Jal.393-b. 0.14 Common Law foz he ſaith, Potcrit etiam quis intrare in Warrantiam, & fi non 


*. 
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vocetur ad warrantum ad proprii juris tuitionem, ut fi quis tenuerit ad vicam ſuath, 1 
ſicut-mulier[nomine dotis, vel alio modo, vel ad terminum terram aliquam, quir- 
poſt vitam ve{'cerininam reverſurs eſſet ad Dominum ptoprictatis,” (ſin feaudeni/ 
& exhzredationem ipſius permiſerit implacitari ab aliquo cum ooifir D tum? 
proprictatis inde vocare ad warrantum m: defenfionem 'ſnam, hoc omiſctit; bene 
poterit Dominits- le proprieratis, cum! ſibi viderit exinde periculum immincre; * 
comparere per ſe, & {1 non vocetur, intrare in warrantiam ad ſui proprii juris de- 
fenſionem 4 cum! melius & utilius fit in-tempore'occurrere, quampoſt caurſam vil- 
neratam & rae”  remed RN Cs emu Wriate: 5 93099341 44 | | 

Upon the'reedvery agalu(t ſixth q yarticulat Tenant hy in the teverſion he Geftpajt 
d2iven to his Writ of Right, but He-in'the: mn amiah a wvichont retnedy, if of Tags wy "A 
he never had'ſcilin ; S& he irAt'pirt ofthe tnfliures, ! £24 1147 2 Se.481,482, 


| C Eodem modo. ] Though it be ſaid here Eode modo, in the fame-man- 2s E.3-90. t2 E.3 
ner, yet it'is not the lame manner to all purpofes, fo the wifeupon the-ves ifuc 25. 22 £,3.,, 
fault of Het: husband ſhall be received without ſewing any cauſe, But ſo ſhall !Þ-20+ 10 E. 3.10, 
not he in-the reverſion, and therefoze it is not'codem modo in that reſpec, and 4 Reg AIG 
the reaſon of- the diverſity is, foz that rhe feme is party tothe Acton; and af- x2. A 
fitmed Tenant by the bzinging of the Precipe, but he in the' reverſion is a 94. 5-3-8 E345 
mer yay to the Action, and therefoze ought to ſhew cauſe-how the reverſ#- 
on is in him, | | P- 
© But as to age, he in the reverſion ſhall-have the ſame in the fame manner, 183 £.3:32. 4 8.6: 
as the wife ſhall have it, the Demandant ſhall count of new log the wir: 41. oy a. b- 
that is received, and codem modo againſt them in reverſton o} remainder, py — 6 BY 
, 2 1s .* 
$i tenens in dotem vel aliter ad terminum-vite. ] Jn a Wehrit 15 E.4.receit 122; 
bzought againſt a feme Gardien in Chivalry and her —_ R. wife halt 123 b 9 E.2. ibid; 
not be receivedfo2 the defaulc of her husband, foz ic js out of the wozvs of the 179 ? 2; ibid. 
Statute, and the hugband-hath power to alits, o2 loſe the chattel, 5 All. 9 Ec4 


C Vel per donum. ] This is to be unde:ftod of a Tenancy in tail E. 2. recel 
poſhbilitie de ifſue extin&, and not of an eſfate in tail general by ſpecial; fo; ;E:2. did, 16 "= 
upon an eſtate in/ tail no receit is given by this Act, becaule it is an inheritance ” - 1.4.13; 39 ES 
which may continue koz ever. | es 
| B12 6 E.2. ibid. 104 
. C Admittantur hzredes. ] * y colour of theſe wozs, the heir appa- 2” 6.22. Lf 
rent of Tenant in tail making defaulc, gc. hath been admitted, Sed non eſt lex, 4 Jenivgs caſe. 
quia nullus eſt Nones viventis. , | *; Eareit 147 
. C Ad quos ſpetat reverſio. ] Þe mutt have a reverſion, and not only 8 £.3.3. 
a _— 02 4 —raoca : —# | 45 E:3-19: 25 is 

wife being Tenant foz life is received the defaulc of her hugband, ©©<f 15% 5 3 
and after makes default 6 000 Aa reverſion thall be received 3 = Ken y = hs = 124 
receit upon a receitz and ſo if a baron and feme be received, and afcer H.5.11. 11 E-3. 
ny _— the feme ſhall - _—_— : _—_ ror 1 k ""* ny 

If an infant make a leaſe foz life, though the leaſe be defeaſible, yet upon 22 55:24: 23 E-3 
= default of the leſſee, he ſhall be received, and ſo it is of a leaſe by [oat ac WOT 

Lme. 4" 7 | | | 224% 

Dne may be received by Attozney by a ſpecial Writ affirming infirmity,and 41 E-3:8: 22 6.x 
—_—_ of the Fees are ook 198.6. 46, 

., Jn aPczcipeth! nt maketh defaulc, xc. he in the reverſion pzayeth to be 40 E-3-12- 
received, and ſheweth that he let the land to the Tenant and another foz life, 
and the Demandant was dziven to maintain his Writ, 

Jf Tenant foz life pzay in aid of him in reverſion, and he refuſe to joyn, and 4 E 2. receir 150 
after Tenant foz lifemaketh default, #c. he in reverſion ſhall not be received, 23 £-3-13- 23 E-3 
becauſe he refuſed to joyn, but if he had joyned, and after the Tenant make de- *****<*i* 156: 
fault, he ſhould have been received, 


Yyp Regularip 


4 E414. 18 B44 W.: +:-/ ae mak a reverſion treated hangiug the Wric there ſhall be-no receit z, 
29427, JEut | 
b t-hath nothing, and the. terre-tenant make a leaſe foz 
life to he. 45 Ae r4ioe! 
12 7 by 15. in.FeOrO, be ſhall be receivep, gnd yet he hath-no reverlion inhim, Etficin 
þ 2E. x FOE 185 -iÞ; her be nemayded againſt Tevant foz life-he in the reverſion 02 remain- 
ITT: he k 8-496; revalaper [UPON defaulc. of Tenant {oz life, 
ſave miſchief.) 
f 54 ; 311. ...e.It is, notne ary, Hat bs hat P2ayeth to;be received hath the. immediate 
1 A 
ory 5 reverſion in fed may he received: Eut if he char hath the mean eſtate, and he 
4 E.3. ibid-160- if he be received and make defaulc, he in the reverſion in fee ſhall not be receivey, 
18 E.2. ibid. 194» 
12.b. 24 F- 3: 32 ( 4s th been laid) within this. Ac; but is remediey by a later Dtatnee, in caſe 
Foes Gal nga of him in reverlion. 
ings Ca 
16; 4 E-receit4.. view-of this Ac, vl fo2 him.in the reverſion, ' and the wife aiſo, foz thep are 
22 E319 1H-6-4 jy; equal miſchict.. -- - 
Pm 4s of the Court, he in-the reverſion Hajl be received, foz judgment-is to ve given 
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wks (oe! Writ: god, there ſhall be a receit 3 ;As if. aPracipe. 
a $ H.q-2- 32 H.6 .4J Tenant life be impleaved, and ſurrender hanging the Wric to Lim 
4. E. 946 10 _ z ped, wo od _ LEY the equity of this @tacute3 albeic. the wozys be Ad 
Ne$s + rl, {3; he cannot become Tenant, . voz be in 
Rs By reverſion. ; foa-it x leaſe. fo2 life. he made, ths remainder fox life, he inthe revers 
LIE F ig & 2 immediacy varticular effate,in reſpect of the pzoximity ſhall be received, buy 
18 Ec3-12. 42 E43 Fecerit defaltam vel reddere voluerit. 7 | d Feynt -pleder -was not 
d13R-2:c.19.6E.3 &e But a Nient dedire, anda Nihil dicit are (as hath been ſaid) within the pur- 
2H. 6.34+ 20.E-3 If the appearance of the Tenant be recozved, aud after he depart-in deſpight 
19 E.2, ibid.184> upon the default. 


I58. 6 E.2- ibid. 
by, F> 14k by: at - 57 Ad refponſionem. ] f That is, when the time come when by Law he 
NT 4" qughe toauſzver, and therefoze he ſhall have his age, 02 pzay in aid, &c.  . 
c I9 E.3,receit I» £ Vide Statutde Anno 20 E.1. where he that pzapeth to be received, befote his 
$s E.2. Iotd, 163-  receit ſhall find ſurety, #c. and the Statute of x3 R. 2. cap. 17. to that purpoſe, 
E 9 H-5.10- 48E-3 hut, thoſe Statutes extend not (oa feme, that is to be received in default of her 
=—_* $n3ihh -o Jgband, becauſe, Ge is party to the Writ, but to him in the reverſton oz re- 
31.3. ibid. g19 - MAInver, that is a ſtranger tothe Writ, Et venit a latere, , 
$9 E3+, «Ibid, 112 
2. ibid.g4. .. ..: {| Poſt moxtem bujuſmodi tenentium recuperare per bteve de 
Regit.235 156, ingreſſu, &c. ] This is underſtod of a Writ of Entry ad communem 
-  legem, Which is a ſpc@dier remedy, then aWric of Right, and the Demandant 
Hall count upon ademiſe acco2ding to the Wrie'and uſual foam, and-if the Te- 


nant itraperſe-the demiſe, the Demandant hall maintain his count by the recove- 
ry by default, 


_- 


«C Er fic- in cafibus przdictis. duz concurrunt ationes. *] Foz in 

Kegiſt, ubi ſupra, thele caſes the Tenant Gail ſhew his right accoding to the fozm of the Writ, 
* | - whereupon he recovered, even as.the Tenant ſhall do inthe Cui in vita, upon the 
fozmer part of this Act, and therefoze this bzanch ſaith, Du concurrunt aftiones, 


viz, the Writ:of @nerp upon this Action, and the fozmer Writ, whereupon che 
xecouery was by defaulc, 


CAP. 


dee en wlltt. 
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CAP. IV. 


N caſu quando vir implacitatus de tenemento reddit tenenien« 
tum peritum adverſario fro de plano, poſt mortem viri; Ju- 
ictari adjudicent mulieri dotem ſuam, fi per breve petat. Sed in 
caſu quando vir -amittet per defaltam tenementum petitum, fi mu- 

* hier poſt mortem viri petat dotem, & compertum eſt , quod' per ; 
aliquos Juſticiarios adjudicata fuit dos mulieri petenti, non ' ob- : 

' fante defalta', quam vir ſus fecit,, .aliis Juſticiariis in contraria 
opimone exiſtentibus , & contrarium judicantibus, : ut de- cxtero 
hujuſmodi ambiguitas 'amputetur, 8 fit in certo: Ordinatum' eſt 
quod in utroque cafu audiatur mulier , quz dotem petit. Et fi 
excipiatur' contra ipſam, quod vir ſuus tenementum, unde dos 
ita eſt, amiſit per judicmum, per quod dotem habere non de- 

t, & {1 quxratur per quod judicium, & compertum fuerit quod 
per defaltam , ad quod tenens neceſſe habet reſpondere , -tunc 
oportet tenentem ulterius reſpondere, & oſtendere quod ipſe texexs 

' Jus habuit, & habet in przdifto tenemento, , ſecundum forrtiam 
brevis, quod tenens prius ſuper virum impetravit. Et fi often- 

_ dere poterit , quod' vir mulicris non habet jus in tenement*, nec 
aliquis alius quam ipſe qui tenet : 'recedat quietus, 8& uxor nihil 
capiat de dote. . Quod fi oſtendere non poterit, recuperet mulier 
dotem-ſuam. Et fic in cafibus iſtis, & in quibuſdam caſibus ſub- 
fequent'. s. quando uxor dotata amittat dotem ſuam per defaltam, 
& tenentes 1n libero: maritagio per legem Angliz, vel ad termt- 
num vitz, vel per feodum talliatum , concurrunt plures aCtiones. 
Quia hujuſmodi tenentes, cum oporteat eos petere tenementa ſua 
per defaltam amiſla, & cum ad hoc pervent' fuerit, quod' tenens 
neceſſe habeat oftendere jus ſuum , non poſlunt ipfi ; fine his ad 
quos ſpe&at. reverſio , de jure reſpondere : & ideo: concedatur 
. els, quod vocent ad warrant ſecundum tenorem brevis, ac {1'eſ- 
ſent tenentes jizz priori breve warrant” habeant. Et cum warran+ 
tus warrantizayerit , procedat placit” inter illum | qui ſeiſitus' eſt 
'& warrantum, ſecundum tenorem brevis, quod tenens' prius 1m- 
ctravit, & per quod recupaverit per defaltam. Et f1 ex plunt- 
Fas ationibus ad ultimum perveniat'ad unum judicum, videlicet 
ad hoc quod hujuſmodi petentes recuperent petitionem ſuany, vel 
quod tenentes eant quieti, Et fi a&io hujuſmodi tenentis, wg 
neceſle habet oſtendere jvs ſuum, mota fuerit 'per breve de Recto, 
licet magna affifa, vel duellum jungi non poſſunt per verbacon- 
ſueta, juzgi tamen poſlunt per verba ſatis apta. Quia cum te- 
nens in hoc quod oftendat jus fuum, quod ei competet per 
breve quod pris impetravit &- fit loco aftoris, bene poterit 
| Yy 2 warrant 
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warrant” defendere jus tenentis, qui loco petentis ( ut ditum 
eſt) habet, & Fiſtnam anteceſſoris ſu1 offerre & defendere per 
corpus .liberi hominis ſui, + vel ponere ſe in magnam aſſiſam, 8& 
petere inde recognitionem7fieri ,, ntram"wpſe majus jus habeat in 
tenemento petito, an piixdiftus 'talis : vet alio modo jungi poterit 
magna aſfifa, & fic talis warrantus defend' jus, &c. Et cognoſ- ' 
cit ſeifinam antecefforis . ſ11 8& ponit ſe in magnam afſſiſam, &c. 
& petit; recopnitionem fiert , 'utrum 'ipfe majus jus habeat' 1n pre 
difto itenemento; at in; Ho. de! quo: feoffayit italem, vel quod + 
lis remiſit, 8 quietum clamayit, &c. an pradidtus talis, &c. , Cum 
aliquando contingat, quod - muliex non habens js petendi; dotem 
hexeditatis haredis:alicnjus infra #tatem-exiſten', -1mpetret; breve de 
dote [ſuper cuſtodem , &:-cuſtos per favorem/\mulieri dotem, red- 
diderit, vel defaltam' fecerit, vel placitum ita- fictum per,'colluſi 
onem-defenderit.,-per quod dos; hujuſmodi muliert ( in prajudrs 
cium.heredis )) adjudicata fuerit ;; Proviſum eſt; quod, heres, cum 
ad - #tatem pexvenerit , -habeat-aCtionem petendi ſeiſinam antece(s 
foris {d4 verſus hujuſmodi mulicrem, qualem haberet verſus quem- 
cunque alium; deforciatorem, ita-tamen quod falva ſit myliert ver- 
ſus petentem:; exceptio. oftendendi, quod jus; habet. in; dote! ſua , 
quod fi oftendere poterit , recedat quieta,. &' dotem -fnam reti- 
neat-; & fie; hxres wm _miſericordia , & amercictur graviter ſecun- 
dum- diſcretionem- Juſticiariorum.. Sin autem recuperet heres peti- 
tionem ſiam. Eodem modo. ſubveniatur mulieri, {4 hares vel alius 
eam implacitaverit de dote fua,:1i dotem ſuam/per defaltamamiſ- 
Erit. In quo caſa ſua defalta non fit ei ita - prajudicialis , quin 
dotem: ſnam { fi jus habeat-;) recuperare 'poſht , &. fiat ei tale 
breve. . Przcipe A. quod ;juſte, 8&c. reddat tali ,” que fujt;uxor 
| tals tantam terram cum pertinentiis 1n C, quam clamat eſſe ratio- 
nabilem. dotem ſuam,'vel de'rationabili dote:faa , &; quam pre 
dictus talis ci ; deforceat. Et- ad iſtud breve habcat tenens /ex- 
ceptianem- ſua, ad oftendendum , quod muljer jus non. habet in 
dote ;: Quod {i venticare- poterit, recedat quietus, alioquiin recu- 
peret/\mulier tenementum ,-- quod: prius tenuit in. dote. Et. cum 
temporibus retroaGtis aliquis amiſifſet terram ſtuam per defaltam 
non . habuit. ahud: recuperare/ quam per breve de Redo, quod eis 
competere. non potuit., qui de mero jure .loqui non: potuerit , 
veluty tenentes, ad terminum vit#, ' vel per liberum: maritagrum; + | 
vel: per. feodum: talliatum , in - quibus cafibus- ſalvatur reverſio: 
Proviſum eſt quod: de cxtero non fit eorum defalta eis ita» pra- 
jadictalis , quin-ſtatum ſuum ( fi jus habeant: ) recuperare::poſ- 
fint - per: alind breve- quam per breve de. Reo. De maritagio 
 amiſlo..per defaltam fiat tale breve, Pracipe A. -quod-juſte, &c. 
reddat B. manerium de C. cum pertinentiis , quod clamat efle jus 
&  maritagium; ſuum,” & quod prxdiqus A. er deforceat.  Eodem 
modo ide tenemento: ad terminum vitz per defaltam amiſſo, fiat 
tale breve. - Przcipe A. quod juſte, &c. reddat B. manerium de 
C. cum pertinentys , quod clamat tenere' ad: termunum vitz fſuz , 

& 
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& quod pradiftus A. ei deforceat. ' Sirmiliter quod clamat tenere 
ſtbi.& hzredibus ſuis de corpore fuo legttime procreatis, & quod 
prexdiftus A.'ei deforceat, &c. a $7: 3K 5 


'C In' cafu quando vir implacitatus, &c. ] Jt appeareth by. the: 
Pzeamble of this Statute, that if a recovery had been in a real Action 
againſt the hughand ; and. the Husband vid ;xender the: land. to - the' De- 
maiidant., that. notwithſtanding: this- recovery, the wife Gould: recover her: 
Pdwer. But if the husband Had loſt by default , it was a queſtion ann: 
a.douvt,. whether in that caſe  ſhe-ſhould- recover-; 02 uo: and ſome; Judges 
would "ive 'Judgment foy the woman, and ſome were in a contrary opts; 
niou, ... Pere is _to.:be. noted, that- a recovery - by. xeddition, of the: husband; 
is-not 'of lo great account in Lay as: a recovery: againſt the hysband by. 
"default : 3But therein befoze this Ac this diverſity was holden foz Law, 
that if .in a Writ of Dower. the, Zenanc vid, plead the recovery: in bar, | 
the Demandanc might reply, Que cco- ſuit per, fraud, ou; per: colluſion, 'ow Brir. cap.rog; fol} 
per. gree le baron, as. Britton [aith, who w2ote befo2e this Dtatute; but if 257+ Fletalib.s, 
| - Wee by default without covin, then the greater; opinion; was, it barrey *?:**: 
eye Teme. * © vi.C" | | 


Lic the revvition of the hitshand was holven. foz.clear, Law, as it;was ad- 12 E.r. Dower 
judge the year befoze the making of" this Ac, fo that the wite was ready to, 773: 49 E-3-23; 
maintain the citle of her hughand, \ :r099) 0 —_—_ 


All this is tv" be nnverſfad, .where he. that recovereth hach no right, fod 45115. rauxer a6 
where he that .recovered . either by 'reddicion 03 default had 'righs,,. chere recovery 27. 
neither the Common Law, noz this Dtatute extended. thereynco, 


If the recoverybe had by Uerdict, the feme ſhall not falſifie in the point 47 E.3.13. 50 E5; 
fried, but the may ſap, that he might have pleaded a betcer plea, 02 confeſs 7- 3s H- 6: ubi 
and avoid the recovery. | os _ ch 


C-Quando ,uxor dotata amittat dotem fuam per * defaltarn, & * Cuſtumier de 
tenentes in hbero maritagio per legem Angpliz , - vel ad -terminum ora Cap. 28. 
vitz, vel per feodum talliat', concurrunt plures aCtiones , 8c. } 
Wy this Act the TUrit of Quod ei deforceat is given 3 at the Common 2 E-4-13. 33 H.6: 
Law there lay no Writ of Quod ei deforceat, but by Cuſtom there did, ag 4%: 4 2 7-2+ Lib. 
in Wales. 2. $+ fol8g. 1.3. figs 


If Tenant in Dower, Tenant by the courteſte ,* oz Tenant fo2- Tife Had Sce the firſt part 

loft by default, they were wichout: remedy , becauſe / they could not have a « enons nry9rs » 
Writ of Right. Another miſchief was," that ſeeing: by the firſt Chapter of 4914929742754 
this'Parliamenc it. did alter the effate of Tevant in Frank-mariage, and - | 
Tenant to them and the Heirs of their bodies, 4c. from a fee-fimple to 

an eſtate Tail; whereupon a reverfton in point of late was in the Donoz 

expegant 3: by reaſon whereof, if a recovery by default had been againff 

Tenant in Frank-mariage, oz other Tenant-in Tail , they Had been alſo 

without remedy, becauſe their eſtate being ſo changed, they could not have 

a UWric of Right no moze then 'the other Tenants foz lite here recitey 

could have ; therefoze. by this:A a Quod ei defoxceat is' given £9 them- all, 

whereby ic appeareth, that c as hath been ſaid) che makers of the Ad inten- 

ded. @change of the-effate Tail, and p2ovidently made pzoviſion foz Tenang 

in Tail by this Act; 
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4 £.2.38. $ Ez, It is, agreed, that if-a-recovery by default be had againſt the husbauy 
48-33 E.3- and wife, Tenant in Frank-mariage , 0 Tenants foz term of heir - 
Avowry 255- Hives, that they ſhall have a Quod «i deforceat upon this Ac; but it is 
29 E.3-47- 41 E:3 yglben in ſome Eoks, that if the husband and the wife be ſeiſed, as in 
2 E.4.13. F.N.B. the right of the wife, foz term of her life, and a recovery be had againſt 


56. a, C, them by default , that they ſhall not have a Quod <i deforceat foz thae 
reaſons 2 LL 


t; That the: husband -is not within the wozds of the Statute, foz he is. 
not Zenant/fo} life, but ſeiſed-in the right of his wife, who is Tenant foz. 
life, oe Bee Hes 

2. Lhat the husband may- diſpoſe! of his wives effate, and alien the ſame 
daring his life, | me LES | | 

3.\P2oviſion-is made by the next p2ecedent Chapter, that the wife in this 
caſe may have a Cui in vita after the deceaſe-of her hnsband. 


- , Bur I take it chat in this caſe, if the recovery be had merly by defaulc 
ff) < *.” without the agreement of the htisband, that the hugband and wife may have. 
. --- = a Quo6d -& deforceat by this Ac; for as td the firſt reaſon, though the hus- 
'band/be feiſed but in the right 'of his wite, pet the wife is Tenant foz life, 
and the husband is named but fo2 confozmity. Sas 
And if a Leaſe be made to, a feme ſole, and the taketh husband, and a reco- 
Ts weld had by default againſt them, they ſhall have 'a Quod ci deforccat bp. 
As to the ſecond reaſon, the ſame may be ſaiv, when the husband and wife 
ave Dons in Frank-mariage, oz Joyntenants foz life 3 foz in thoſe caſes the 
IE ” Hugband may diſpoſe of the lands during his life, , 
And «s'to the laſt-reaſon, this Statute intenved' to give to the- Tenants foz, 
life a pzeſent remedy to relieve themſelves, as in this cafe the husband and 
wife may during; the life of the husband3 foz it is agreed, that after the death 
of the husband the wife ſhall have a Quod ei deforceat. _ 
Butr'if the recovery be had by the agreement of the husband, then he can ne-. 
ver bzing a Quod ci deforceat. | | | 


ee 


30 E.g-2; C Amittat dotem, &c. ] This Statute voth alſo extend to Courts 


that be not of Recozd, as the Court Baron, as in a Writ of Right in a Cours 
3Saron, ic. | 


Sce the firſt part | C Per defaltam. ] Jf A. and B. be ſeiſed of lands, and to the heirs of 


of the Inſtitutes, A. a recovery is had againif them by default, A. ſhall have a Wric of Right of 
» 074, 675» 


his moity, and B. a Quod ci deforceat upon this Statute, and when they recover 
45 E.3-21, they ſhall be Jopntenants again. 
a 46E.3. 21. a Two coparceners ia tail loſe by default, they ſhall joyn in a Quod ci de- 
- 398 1 F5Se th - forceat, pet the default of the one is not the default of the other : þ Buc if 
FN.B..2.f, Levant in tail loſe by defaulc, &c, and die, the iſſue in cail ſhall not have a 
5H7. Quod ci Quod ei deforceat but a Formedon in the Deſcender, 
deforc' g. _ ..c. Aveparture in deſpight of the Court (unleſs it be in a Writ of Right 
A 5 E.3. Quod «1 after the mile goyned ) 1s holden co.be within this Act, foz he makes defaulc 
EN.B. 2:6.i, #® that caſe when he is demanded But upon a Nihil dicie, no Quod ci defor- 
Paſch. 33 Eliz. cat oth lie, 


Ror. 1125. in , 4 A.Lenant fo2 term of life makes default in a Przcipe, whereupon he in 
w Elimers. the revercion is received and plead to iſſue, and ic is found againff the Tenant 


4 33 E.3 Quod ci bp receic, aud ſudgmenc is given foz the Demandant, the Tenant ſþall have a 
deforc' 17.F.N.B. Quod ci detorceat, foz albeis there is a verdict given, yet the judgment is given 
T55.C. 49 E.3.8, UPon the default, 

2 H.4-2. 21H.6-56 
9 E.4.16, 


Xut 


Fi 


Caps. = " Weſmeſtend, 


heat 
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'7Burt in' an Aliſe, and in an. Action 'of Walks, although the-@natic inke 

vefault, -yet there is a verdict given, and.upou that verdict the judginenr'is gt# 
 venin both caſes, and Egon there no hy wy ci deforceat uy fe Loo ea this 


Mito's" * Of T1907 -7 
7 A womawbiiode'a Writ vf/ Dower uſt Tenant fop life; andrecovey bp 13 E.1. youche? 
default, theTenantbzinggaQiiodei {8nd recover bp defiinlc, the Wes 2%: 


nant in Dower ſhall have a es ei deforceat by this eatuee 2 And fo uoteK 
6 deforccat upon a'Quod'ti deforceat.!'+17t15) 
"If rhe Tenant fo2 life in;4-Praccipe vouch; and the vouchers will not appear, FRB. uh by 
by reaſon- whereof: the Tenant loſech by'default; he Gall have.a Quod'cide- 
forceat bp this Act, albetc the judgment Cnavinn foz the pzoper defaulc of 


the 5 foz this dcatincotuleh; wu MY. any uot: ps defad 
tam nam. #20 . 


Cam ad "hoc perventum fuerit , quod tenets neceſſ: hides 
oftendere jus ſuum, non: F ofutie ipfi fine hiis gd quod, ſpettar reverſio 
de jure reſpondere : &ideo concedatur eis quod vocent ad warranr 
ſecundum renorem- brevis ac. 6 ellenx, tenentes: jn priorr brevi, war- 


rant” habeant-;]: -Foz the better andertidingt whereof -che.fozm-auv ower 

of the Entry of the Recozd and pleading ( a window which lerxeth:tn light 

ceat, the Demaudanc cout, 5has: be op ſhe-was ſeiled of « expe of 2+ F. N, Bo 16,0. 

life, oz in, tail, without - ewing; of whole leaſe oz Ec 9E-3 22 LES. 

is bzonght of his own Neſſion, aud ws Ueoqtch, oe oi h. the eſplees FEE and LEG. "ny 

- the Recozd. And then the ep Be p defend os gh | 

#c. and either thew how he recovered tb Eoatdlt HIV 07. tht by K== 

92 other real Action, and in che purcloſe of þis plea ſhall taps thag>i 

unde petit. judicium, whereby the Defendant in.the Quod ci ;deforceat is be- 

rare ado}, any in effect fevipery rhe-fozmer Action, and the Demaudant iu 
the Quod ci deforceat ig berom "her Tenant to. the foziier 


. to many caſes) is herein to be known, which ts, that in the 0 el Fn boÞ. 3-47, 10 Eq 
thac. the Defendant .hath 
et ad manutenendum jus & titulum fuum predi&” per donut your Þ Rec. 
and may vouch as if rh ie Le ne at gr Ain, 


hath but an. effate foz life,” ir js"not bite * plead it chiek, + 
to vouch him in the rent therefoze. he -can ” no other , 
him tn the reverfton ;'03-if” the Deferwvant Hocwithſtanving upon. the pA 


tle of the fozmer recovery plead ſome other bar, chen the nandant in 
the Quod. ci detorceat ſhall not vouch at all decuue. the fozmer y_ 
fs not: revived, And if © the- Defendant” . the fozmer recovery , 

Deminyune in rar the end 0} BS Me thing in barre 4% 


Py tenens polls my habet. 7] At is nat. of ntl that RE 


De- 
fendant in che Wit of Quod et deforcaat,” , 30 ply he  kaziner kecopety, Is 
( as hath been fad ) he may plead any ocher bye 


Non poſſunt ipſi fine hiis, &c. ] By theſe-wozps the Denangatit IS, 
as Quod ci deforceat after the recovery DR cannot vouch auy other but © _ " 3 * I 
hin in the reverſion, 33 H.6.46. L. 113 


J— ol.62, D, Foſters 
| T Concedarur iis quod' vocent ad wartintum, &c; ac ff effene **: 


tenentes in priori brevi. ] Upon eſe Ne two arſon. T5 


obſerved,” | 
git 
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+ Firſt 3//Thas albeit'the Demanvant in the; Quod: ci deforceat. after” the 
recovery pleaded cannot. vouch ;' pet the Qyod: ci deforceat - may be mains 


7 9l | 


adnable:! 7 0} $165 300i gh's wn bi [3-3561 45; ©3165 $364 01] 38 
Secondly, If the recovery by default be in ſuch an Action where no voucher 
7 1 dith-lie;: per:the-Quod' ci:detoicedt'is mainterible;/any cheſe; wozws'are to be 
ev. |< 296 z' that: futh Tenant tſhall-vonch which might have. vonchev in the firt 
'Writec: 059 ohh Gf "y 9 HOC) 6 $900 Tied TadfoCt 0 jure 
74 8.7.9.18, b,.. And therefoze if the judgment- by default be! in 'a-Scire facias b2dughs 
41 £.3:30. 44'F.3 upow'a [recovery:0)-fine,” d21tu7 a Writ of Entry! o2 'in; the :quibus bzoughs 
42 El.11. ubiſup. againſt the villedſdz/ himle[f';: there lieths tto;;voucher ;j- and yet a; Quod <> 
Heforceat : is.::given,! by: this/| AG; ':upon/ ſuch/'a xtcovery: by default, And 
Where the, vourhe ſhould not: have! his age iw-the fozmer Wric, he ſhall 
go E.30255 = have his age in this Writ, foz this Writ is of the nature of the 
other. | 
ro H.7.10. +: The. Tenaut .in a Quod, 6i deforceat map. ;vouch., &, 'and ſo. both:Te- 
xant and. Demandant ( as. bath. ben ſaid) may vouch in this. Act, ſting 
ie Statute doth give a voucher , by conlequetice he ſhall recover in 
te," tv tr S113 4.6% R3.o 3 CI# £54 4 þ MyTi 'w 1 #7 & | } 


10 7.20.4, "But tiots/rhis'Act voth give bit one voncher; and therekoze the vouche Hall 
9 E,2.22, not vouch over, ahd Dir William Herle ſaiv, that they were ſages gents queux tw 

exont ceſtiſtabae. (21) nts 3) 1 0ngls 27 7 692 492 3a 
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4: £38.36; '" © Cuinf'6portet' eos" petere” reriementa 'per defaltani atniſlz. ] 
i£NE 2 e : Vereupon it' is Holden, thac he* chat Tolt' by default may have 'a- Quod «i 
e1352*-; . deforcear agatnt* the aliens of "the recovers; ; becauſe the wozds of the 
Dtitute are indifinite;” and inleſs the Writ «did lie againſt the alience , 
oa Demanvant could not have the effect of his ſuit, viz. the tefticution of the 
d, i 4 294 $*./ IFFY 230 Lute | | \ 
Dis thefitlt yate of the Inflitutes, Se, 674, 675. 
-*C. Cu -aliquando contingat.”} ®p the purview of this Statute, i 
the wife haytng nd right co'be indowen,. wing a Writ of Dower again the 
Garvein in Chivalcy; atib by favour the Gardein in Chivalry da yield Dower; 
v3, make defaulr, v7 plead fainrty, by 'nieans. whereof che wife recovereth he: 
Seo the Statute your iti pzejudice of che hett; the heir after he'cometh. to his full age ſhall 
of Marlb, .16, hg en of Mordaune againit che wife, as he. might have again any 
Rn IEEE | | 
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©"C Przcipe A..quod juſte, 8c.) Here the fozm of the Writ, of Quo 
< deforceat Th enonr tn Dower cl down, and'ic is ſo called, ante 
theſe wozds in the Writ, Quod ci deforceat, and ſ&eing the fozm of the Writ 
See before cap: 1. is here exp2eſſed, the Statute chat giveth the Writ needs not be recited, as 
Formedon, befoze ath ben ſaid, OY Cre OR I bi df + FININR "Te BU i. 
Regiſt. 151 NB ? 11_none of theſe Writs it is ſaid injuſte deforceat ( ag. commanly , iu 
_ it 1s 7 becauſe rhts Act giveth the fozm , and injuſte is not i. the 
3 9 ITY OP; Nt! : 


'.:. *: 7; "CU Quod mulier jus non habet in dote. J Kote, chis is a gov bar in 
.--:. +0, F Qubd eideforcaar, © & nc 9 6s 1 


_ .-».,..{ Non habuit aliquod recuperare quam per breye de redo, quod 
e18 cormpetere non potuit qui de mero jure competere non potuerunt 
veluti* tenerites'ad* terminutn vitz vel liberum maritagium, vel. per 

fcodum talliatum, in quibus cafibus ſalvatur reverſio. } Upon theſe 
_ Lads four chings are to be obſerved, 


I. Firlf 


. [S337 A 4 
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Cap.5:  Weſtm: ſecond. 
- 1- Firf#-that none ſhall have a Writ of Right, buche that hath a fe-ſimple, 
here-called merum jus, my ay Mts 456 
- 2. That Tenants in tail cannot have a Writ. of Right. ; 

3- This is an Expoſition of the firlt EUneer of this Parliament, that there- 
by the eſtate tail is of an eſtate in fee-ſimple” become a divided and particular 
effate, whereupon the reverſion in fee is expectant, | 

- 4. Fourthly, albeit Tenant by the curteſie be not erpzefly named in theſe Regiſt, 151.5; 
fozmer. Writs, yet-is he within the miſchief and purview of this Dcatute, foz 
he is tcncns ad terminum vite. Foy | 


CAD. V. 


U M de Advocationibus Ecclefiarum non fint nifi tria brevia: 
| originalia , videlicet breve deRecto, & duo de poſleffiones 
ſci]. Ultim# preſentationis, 8& Quare Impedit, 8 hucuſque ufita-/ 
tum fuerit in Regno, quod cumfaliquis jus przſentandi'non_ habens. 
preſentaverit ad aliquam Ecclefiam, 'cujus prafſentatus-fit admiflus, 
ipſe qui.-verus: eſt patronus per nullum alid breve recuperare; po- 
tuit advocationem 'ſfuam, quam per breve de Reo quod” habet 
terminare per duellum;. vel per magnam . Aſſam , per quod-hzre- 
des infra ztatem exiſtentes per frandem '& negligentiam cuſtodum, 
hzredes etam ſive majores, five minores per negligentiam vel frau- 
dem tenentium per 'legem Angliz,. vel mulierum tenentium. in do- 
tem, vet alto modo - ad terminum' vitz, vel 'annorum, vel per 
fcodum: talliatum, multotiens exhzredationem patiebantur de ad- 
vocationibus/illis,- vel 'ad minus ( quod eis melius fuit ) poneban- 
tur ad-breve de. Reco, | & in caſu omnino exheredati fuerunt 
hucuſque : .Statutum eſt quod hujuſmodi - przſentationes non fint 
hujuſmodt rectis.haredibus, aut illis ad quos poſt mortem aliquo- 
rum , hujuſmodi advocationes reverti  debert ita prxjudiciales , 
quin -quotieſcunque - aliquis jus 'non habens , 'tempore hujuf-: 
modi -cuſtodiarum preſentaverit ,/; vel tempore-' tenentium in dote, 
per legem Angliz , vel alio'/modo, ad terminum 'vitz, vel anno-- 
rum, vel per feodum' talliatum , in-proxima vacatione,, poſtquany 
heres ad -#tatem pervenerit, /vel advocatio poſt mortem tenentiaum; 
in forma prxdifta ad hxzredem. plenz: ztatis exiftentem 'revertetur, - 
habeat eandem aCtionem .recuperationem per bteve de: advocatione- 
poſſefforium, qualem haberet ultimus- anteceflor hujulmodi heredis: 
plenam habens ztatem, in ultima /vacatione;/jtempor* ſuo accidente: 
ante mortem fuam, vel antequam dimitho fafta fuerit ad terminun: 
vel ad 'feodum talliatum, [ut przdicumieſt.;/-Hoc:idem obſervetur; 
de przſentationibus-faftis:ad: Eccleſias. der :hzreditate uxorum, 'tem-: 
ore. quo-fuerunt ſub poteſtate -virorum:fuorum,; quibus per. iſtud - 

tutum ſubveniatur, -per-remedum ſupradiftim.. :Varis.ettam Res: 
ligiofis,, | Epiſcopis,- Archidiaconis,-Redtoribus: Eccleſiarum, '& -aliis. 
perſons Eccleſiaſticy! per aftud idem A FI ſubvenjatur:. fi /alis 
914 Z quig 


Jetta 


—Gs 


quis jus przſentandi-non' habens; przfentaverit! ad Ecclefias domus 
five przlatiz, dignitatt, aut perſonatut ſpeCtantes, tempore quo 
vacaverint prelatiz., dipnitates, aut perfonatus hujuſmodi. Nec 
tarwen ita large intelligatur iſtud ſtatutum, quod perfonz, ad quo- 
rum remedium ſtatutum iſtud. eſt editum, habeant recuperare ſu- 
pradictum, dicentes quod cuſtodes, tenentes in dotem, per legem 
Angliz, vel alias ad terminum vitz, vel annorum, vel viri fiftede- 
fenderint placitum per ipſos, vel contra ipfos motum, quia judicie 
in curia Regis reddita per iſtud ſtatutum non adnihilentur, fed 
ftet judicium in ſuo robore, quouſque per judicium curia Regzs 
tanquam erroneum ( fi error inveniatur } adnulletur, vel affiſa ul- 
timz prxſentationis, vel inquiſitia per. Quare impedit fi tranferit per 
attimctam, vel per certificationem- adnulletur, quz gratis conceda- 
tur. Et de cxtero- una forma placitandi in brevibus ultime prx- 
fentationis, &; Quare impedit, mter Juſticiarios obſervetur, quoad 
hoe., quod: {# pars. rea .excipjat de. plenitudine Eccleſiz per fam 


| progein jenſragiones, non propter illam plenitudinem remaneat: 


oquela, dummodo breve infra tempus femeſtre impetretur , quan- 
quam infra tempus femeſire preſentationem ſuam recuperare non 
poflit, Et: cum altquando inter plares clamantes | advocationem 
alicujus Ecclefiz pax fucrit formata inter partes, & irrotulata co- 
ram :Juſticiarns in rotulo, vel 3 fine ſub hac forma, quod unus 

imo-przſentet, & mn ſequente vacatione alius, & 1n tertia 'tertius, 

fic de pluribus, {1 plures ſint, Et cum unus prafentaverit , & 
habuerit fuam praſentationemr , quam habere debet per formam 
conventions tllius, & 1n proxima vacatione impediatur 1lle- ad 
quem ſpettat ſequens prafentatio per aliquem qui fuit pars lus 
eonventionis , vel loco ejus :: Statutum eſt quod de cxtero non ha- 
beat hujmſmod impeditus neceſle perquirere breve de Quare im- 
pedit, fed habeat- recurfum ad rotulum, vel ad finem. Et fiin 
rotulo , vel' m fine comperta:: fuerit przdia* pax, vel conventio, 
mandetur Vicecomiti, quod 'Scire faciat parti impedientt, quod fit 
ad aliquem 'brevem diem continentem- ſpacinm xv dierum , vel 
trium ſeptimanarum, ſecundum'/quod locus eft propinquus vel re- 
motus oltenſ. '( {i -quid- ſciat dicere ): quare: fic. impeditus talem 
przſentationem- fuaam habere:non debeat. Et fi non venertt , vel 
forte venerit, & nihil fciat chicere ,, quare fic umpeditus prafenta- 
tjonem ſuam habere non debeat,:; ratione alicujus fat poſt pacem 
fattam , vel: irrot -ulatam, vel chirographatam , recuperet -preſen- 
tationem ſuam cum damnis' fins. Et cum. contingat quod poſt mor- 
tem anteceſſoris- ſur; qui.ad aliquam Ecclefiam praſentavit perſo- 
ram; :aſfignatafuerit it|a advocatio in dotem alicujus mutierts, vel 
tenenti per legem” Angliz, -8&: tenentes/1n dotem,| vel tenentes per 
legem -Anghe prefenraverint , & verus 'hares/poſt mortem} hujuſ- 
niodi: tenentium- per legem Angliz , vel -in dotem , impediatur 
prefentare,”' cum Eccleſia vacaverit :: Provitum eft, -quod de cxtero. 
fiti1n - eleQione impedin ,-outrum . perquizere . velit per. breve de 
Quare! impediv, vel ultimz-prafentationss. ' Hoc: etiam de cztero; 
$11p &% obler- 
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obſervetur de advocationibus dimiſſis ad terminum vitz, vel -an- 
norum, vel ad feodum talliatum. Et de c#tero in brevibus ul-. 
timz przſcntationis ,, & Quare impedit adjudicentur dampna, vi- 
delicet, {i tempus ſemeſtre tranſierit per 1impedimentum alicujus, 
ita quod  Epiſcopus Ecclefiam - conferat , & verus patronus eavice 
przſentationem. ſuam amittat, adjudicentur dampna ad valorem 
Eccleſiz de- duobus annis. Et fi tempus ſemeſtre non tranfierit-, 
ſed diſrationetur preſentatio infra tempus prediftum, tunc adjus 
dicentur damna' ad valorem medietatis Eccleſiz” per unum annum. 
Et f impeditor nihil. habeat , unde reſtituere, poſſit damna, in 
caſu quando Epiſcopus; confert Eccleſie per lapſum temporis, puni- 
atur per priſonam duorum annorum. Et fi advocatio diſratione- 
tur infra tempus ſemeſtre, ' puniatur tamen 1mpeditor per pri- 
ſonam dimidii anni. - Et de cztero concedantur brevia de Capel- 
lis, przbendis, vicariis, hoſpitalibus, abbatiis, prioratibus, 8 aliis 
domibus quz ſunt de advocationibus aliorum, quz. prius concedi 
non conſueverunt, Et cum. per breve Indicavit, impeditur re&or 
alicujus Eccleſiz, ad petend'-decimas in vicina parochia, habeat pa- 
tronus rector! ſic impedit' breve ad petendum advocationem decima- 
rum petitarum., Et cum diſrationatum fuerit , procedeat poſtmo- 
dum placitum in curia Chriſtianitatis, quatenus difrationatum fuerit 
in curia Regis. Cum advocatio deſcendat participibus, licet unus 
bis przſentet, & uſurpet ſuper cohzredem, non propter hoc exclu- 
ſus fit ille in toto qui fuit negligens, ſed alias habeat turnum ſuum 
przſentandi, cum acciderit. | 


"© Cum de advocationibus Ecclefiarum non fint 'nifi tria brevia 
originalia , viz. Breve de Retto, & duo de poſleſſione, ſcil. Ul- 
timz przſentationis & Quare impedit. ] An Afſiſe of Darrcin Pre- 
;-"_ no man can have, without alledging a P2eſentment in his own 
Cc me, | 
A Writ of Right of Advowſon a purchaſer cannot have without alledging Brit. cap.94.f.233 
a pzeſentation in his own time, but a Quare impedit a purchaſer may have, and 046247 
alledge a pzeſentation in him, from whom he purchaſed the ſame and to that | ing — 
end ſaith Britton was the Quare impedit' pzovided foz remedy of ſuch purchas 11.5. ca. x9. lib.x3. 
ſers, but the Quare impedit is moe ancient than the time of E. 1. as appear- cap-20,2r. 
eth by Glanvill. | 

Jn.$ E. r. it appeareth, Quod ſunt tria brevia de Advocatione placitabilia, Tr-8 Er. Rot, 26 
Breve de Reco, Quare impedit, - & Ultime preſentationis 3 but yet the ozigt- LOI $5 
nal Wrics of Dower and Ceſſavit, #r; vo lie of an Advowſon, and ſo doth the ,,"hjecl is... 
judicial Writ of Scire facias. | cap-17. 5 E.3:27. 
43 E:3.15. 14 E.2 
Quare imp. 172. 


C Et hucuſque vuſitatum fuerit in regno, quod cum aliquis 
jus prz#ſentandi non. habens praſentaverit ad aliquam Eccleſiam , 
cujus preſentatus fit admiſſus , ipſe qui verus eſt patronus , per | 
nullum aliud breve recuperare potuit advocationem ſuam, quam per See the firſt pare 

: . Ot t nite 
breve de Reco. *] Foz theſe wozds, Advocatio, Preſentatio, Eccleſia, | &c. $.g., i 


whereof they axe derived, and the ſeveral ſozts of them, ſ& the firlt part of the 643,644,545,545, 
Inſtitutes, | 647,648. 
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Weſim, ſecond. | Cap.5. | 


See 1.6.f.50. Bo'= (| Preſcntaverit. ] By the ozder of the Common Law, if one. had p1e- 
ay caſe. py ce ſented to a Church where unts he had no right, and the Viſhop hav admitcen 
$6 5£:4.5829. andinftitured his Clerk, this Incumbent could not” be removed fox divers 
See the 1 part of reaſons. | 
the loſtir.Se&.548 Firſt, Foz that he carte ina the Church. by a judicial Act frons the ifhop 
"PEI (who the Law intended, (crutatis archivis , to do right ) the: Incumber coutr 
not be removed, neither by Writ of; Right of Advowſon, noz Afſiſe of Dar- 
xein Preſentment, noz Quare impedit, only the Patron ſhould recover his Ada 
vowſon in a Writ of Right of Advowſon, which by the uſurpation was de- 
veſted from him. | C | | rh 
4 Secondly, That by the Common Law in every Town aud Pariſh there 
| ouxht to be perſona idonea, and this appeareth by che wozds- of the Writ of 
Regiſt. F.N:B. 36. Quare impedit &c. Quod permittat preſentare. idoneam perſon? 8&c. And 
| when the Biſhop had admitted him able, which implied that be was Idos 
nea perſona, then the Law had his final intention , viz. that the Church 
uy be ſufficiently pzovided foz, aud then the Church was ſaid to be Plcna 8 
conſulta. 
3 Thirdly, That the Incumbent having curam animarum might the moze- 
Brad.1.4.f.244- effecually and peaceably incend ſo great charge, the Common Law p2ovidey, 
3s [on Ware p4e- thar after inflitution he ſhould'not be ſubject to any Action, to be removed at 
10 E.2. Com.22. the ſuit of any comman.perſon, without all reſpec of age, coverture, impziſen- 
6 E.3-52- 11.3. ment 02 Non-ſane memo2y, and without regard of title, | either by deſcent 03 
Quare imp. ons purchaſe, oz of auy eſtate ; wherein you map ( as often it hath been ) obſerve 
39 £-3,24- 44-3 what inconveniences follow, when the right inftitution of the Common Law * 
* 35 0012 fs not obſervev, git | 
 Eib.6, f.g. Boſwels '. Bp this wozd Preſentaverit, tt appeareth that no plenarty voth pur. the Pa# 
caſe, 17 E.3-64Þ. tron that hath-title to-pzeſenc, ont cf poſſeſſion, but only plenarty by p2eſenta- 
as Io plenarty by collation doth put him. that had rightto collace out'vf 
yolleſlion, 4 


$0 E.3- 14» be C. Pari jure & ratione jus preſentandi non habens. ] If Tenant 
foz ;years, oz Gardein in Chivalry bzing a. Quare Impedit , although the 
Defendant hath a. Wric to the Biſhop againſt the Termoz o2 Gardein., 
and his Clerk is admitted, inftituced and induced, notwichffanving the 
Zenant of the free-hold of the Advowſon is not put ont of poffeſſton. Note 
a diverſity betw&en a mer uſurpation, and him that comes in by courſe of 
Law, | þ | 


C Ad Eccicham.”] This is intended of a Church pzelentative, 


C Cujus prxſentatus ſit admiſſus.] Albeit that admiſſus in his p2o- 
per fenſe is, when the Wiſhop- upon examination findeth him able (that is) 
idanea perſona, yet here it is taken foz Juſitytion 3 fog here is implied ad can+ 
dem Ecclefiam,, and therefoze of neceſſity it muſt be here taken foz Jufſlitution, 
and the rather, fo2 that befoze Inſtitution the rightful Patrou--is not- put 
out of poſſeſſion, And it is to be obſerved, that by the Inſtitution the Church, 
as to all common perſons, ts Plena 8 conſulta as to the ſpiritualty ,- that is 

33 H6.r3. Boſwels £0 (ay, the cure of ſouls; foz when the Biſhop doth inſtitute him , he faith, 
* caſe ubi ſup. PI, Inftituo te ad tale beneticium , & habere curam animarum, 8 accipe curam tuam 
dh rh 28.1.4-1.79 & meam 3 but befoze induction the Parſon hath not the tempozalties belonging 
x8 EL Dier, Giles _ But the Church is-not full againft the King befoze induction, becauſe in'the 
caſe, Lo.k13a Izings caſe plenarty is to be intended of a full and compleat plenarty, alwel ts 
Holtz calc« '.. the Tempozalties as to the Ppiritualey, Nota, pzeſenc ET | w_ 
NUM 


(2 EL...” SR} /; 
Inffitutions, #c. are the life of Advowſons ; and therefoze if Patrons' ſu- regiſt.286.b. F,N. 
ſpect that the. Regiſter of 'the Biſhop will be negligent 'in keping of B-245-m. 2H.4.25 
—_ , he may have a Certiorari to the Biſhop, to certifie them into the ab b"e 24 Ls 
Chancery. - . | WES! Tr 349 ot bn DST EI As, 

And .if chere be! an uſurpation upon the King by. a compleat plenar- t. Rs co Np: 
tp, . the 'King canvot - pzeſens to- the. Church , - befoze che hath removed c:21. F.N.B. 35.k. 
the Incumbenc.-by Quare impedic , left contentions might grow in! the 243-34: 
Church betwen the ſeveral claimers. of he Wgnefice , co the diflur- 
bance oz hinderance of Divine Service, -and* this was by the Common 000 
Law, | yo 175 | i115 440 

But in that caſe the King is only put out of poſſeſſion, as to the byings- 2" £-4-34- 43 E-3. 
ing of an Action , but the inheritance of the Advowſon is not deveſtey ED _ 
out of him ; S& in the fourth. pare of the. loſticates , cap. -Ircland 3 when 7 70 
an. * Incumbent is made a Biſhop ,, either, in England oz lecland, gc, 'who _P-i©b. 24 E. 3: 


Coram Rege Cor- 
thall pzeſent. nub. Tr. 32 E.1- 


; Coram Rege Rot. 
Coun per breve de. retto..J This is to. be, underftod where 75 17 £349 
the Patron rhat hay a F&-ſimple, and that, he oz ſome of; his Anceftoas 37 130% 4 
had pzeſented; Þut if che Patron claimed the Fe-fimple of the Advows 5 £1iz. dier 228. 
fon by purchaſe,” any Had never *p2eſented, there he conld have no Writ of 45 F. 3. Quare 
Right of Advowſon, but befoze this Statute had loſt the Advowſon. And 1-139: 43 E-3- 
likewiſe if Tenant in Tail, oz Tenant fop: life had ſuffered any uſurpation, _* ENS. 
they had-been remedileſs by the Common Law , becauſe they could have no 2,.;-15.54,60, 
UUrit-of Right, © ; $ E.3.60. 49 HG 
- If a Biſhop, Abbot 0 Paloz, &c, purchaſe an Avvowſon, and ſuffer an 4*- 
uſurpation 'bekoze they pzeſent, they and their ſucceſſozs are- barred. foz 
arte unleſs” by fozce of this Ac the uſuryation be avoided in a Quare 
UNPC Ie © * DR : | | t 
Therefoze in peruſing over the ſeveral bzanches of this Statute, it hall 
appear ” 7 caſes be remedied by this Act, arid what remain at the Com- 
mon Law, | 


C Per quod heredes infra atatem exiſtentes: per fraudem 8& 
negligentiam cuſtodum , hxredes etiam ſive majores five minores 
per negligentiam, vel fraudem tenementium per legem Angliz, 
vel mulicrum. tenentium in dotery ,, vel alio modo ad termmum 
vitz, vel annorum, vel per feodum talliatum multotiens cxhzre- # 
dationem patiebantur de advocationibus illis, vel ad minus ( quod 
e15 melius fuit ) ponebantur ad breve de re&to, & in caſu omnino 
exhzredati fuerunt hucuſque, &c. Here is the Pzeamble containing 
rhe miſchief, let us therefoze heruſe the wozds of the Act, | + | 


.-C Statutum eſt quod hujuſmodi praxſentationes. ] The Pzeamble 44 E-3-2t. li.r1.£. 
extendeth only to heirs in Ward, per fraudem & negligentiam cuſtodum, &c. bo wh _—y ma 
and the wozds of the body of the Act are , Quod hujuimodi preſentationes , Fiſue fre capa 
luch p2elentations; but theſe wozds are to-be erpounded, @uch p2eſentatis  circumſpege 
ons that be in the ſame miſchief : and therefoze: this Ac-extends/20 heirs of agatis. 
Advowſons, though they be out of Ward, | | 


.  C Reftis haredibus, ]J This Act relieveth only Jnfancs that have 35 8-6-4: 
Advowſons by defcent ; foz if an Infant Have an Advowfon by pur- 


--% he remaineth at the Common Law , and-'is not remedied by this 


Anz 


1 


= W8 IVetm. ſecond Caps. 


gs H.6. ubi ſup. And this being a Law that ſuppzeſſeth wzong, and advanceth right, doth 
Lib.z1.f.72.Magd. bind the King, though he be not named tn the Ac. 


Colledge caſe. 4-01 | | 
P. com.58.F,N.B, QC Aut illis ad quos poſt mortem aliquorum hujuſmodi adyo« 
31: $ cationes reverti :debent. | 'Nota f illis } hoc eſt illis heredibus , to thoſe 


heirs that have the reverſion of the Advowlon by defcent ; foz the Pzeam- 

ble ſaith, ' Hzredes etiam five majores, five minores, &c. And: the perclole bf 

; this bzanch is , Qualem haberet ultimus anteceſlor - hujuſmodi hzredis ,' &c, 

Bro, tir, Preſent- E5g: ag this ®tatute-ddth help the heir of him in the reverſion, and not the 
ment al egliſe 46, a _— but the heir of him in the remainder is not within the purview 
ofthis An, | -b $9 "290-9 | 


C Poſt mortem aliquorum Iajuſmodi. ] That is, of Tenant by 


the cotrceſte, Tenant in Dower, 'oz otherwiſe foz life, oz foz pears,. oz in 


54H.6.30. TC Pro termino annorum. ] Tenant foz term of half a year, oz a year; 
and Gantee of the next avoivance are within the purview and meaning of chis 
Ac; Tenant by Statute Perchant, oz Dtaple, oz Elegit, are within the pur# 
view of this Dtatute, 


$E.2. Quareim-- C Vel feodum talliatum..] Tenant in Tail of a Pannoz , wheres 
| 5: E.z: unto an Advowſon was appendant , and befoze this Statute an eſtranger 
ib1d+67. uſurped , and then the Dtatute of Donis condit* and this Act is made , 
Tenant in Tail dieth, and the Pannoz deſcendeth to his iſſue. yet. ths 
heir in Tail hath no remedy , becauſe the. Advowſon- was -ſevered- by 
the uſurpation; and his Ac excendeth * not to uſurpationg befoze this 


Ac, + ; | 
gE.2. ubi ſupra. © Wit if Tenant in Tail ſuffer an uſurpation after this Act, and. dieth, 
46 Aſſ.4+ = iſſue ſhall have remevy by Quare impedit within the purview . of this 
tatute, 


16E.3.Quareimp.” | C In proxima vacatione poſtquam hzres ad ztatem pervenerit. 


67. roger b. Note , albeit the heir hath. the Advowſon. by deſcent , yet if he ſufferer 
 ——"__ c, ubi an; uſurpation , he hath no remedy by this bzanch, until aft® he comech 


of full age; this is to be intended when the heir is in Ward, 'foz fo 
this Act putteth the caſe : but if the heir be out of Ward, he may have 
his Quare impedit , 02 his Aſſiſe of Darrein Preſentment during his mt 
nozity. | 


'C Per breve de advocatione poſſeflormum. ] This is by Quare im- 
pedit, oz Aſſiſe of Darrein Preſentment. | 


| © C Qualem haberet ultimus antecefſor, &c. ] Then put caſe, thag 
one purchaſeth an- Advowſon in fe, and dieth befoze any p2eſentation made 
by Him, and this deſcends to his heir within age, the Church becomes voidz 
if the heir be'in Ward, the heir may have his Quare impedit at his full age, 
and if he be within age, and ont of Ward, he may have his Quare impedic, 
and count of a pzeſencation made by him of whom the purchaſe was mave'3 
but he can have no Writ of Right of Advowſon, becauſe his Anceſtoz, oz he 

-_ never pzeſented. \ 
.- Note it is not ſaid here, Quakm habuit, but Qualem haberet, as the Anceltoz 
Hould have had if the Church had become void in his time, and his ticle co p2e- 


ſent had accrued unto him, foz there the right, 02 at leaſt the poſſibility of Actt- 
on doth deſcend, A 


ITY Wie frond ; mmm EM | 


Db ——— 


- Due ſeiſey of an Adyowſon in fee, pzeſenteth. to the Chitrch being ; void, 2 £3, 10,12. 
and Franteth the ſamg to A. foz, life, and after. granteth the reverſion 'to-K. | 
and his heirs 3" A. Tenant foz life ſuffereth .an .uſyrpation to the. Chitrch, the rel 1 of 
heir of K. having the right of this Advowſon by deſcent, ſhall, after the death 
of A. the Church becoming void, pzeſent, and yet, K. could not have hay a Quare 
impedit ; but if A. had died befoze the uſurpation, then might K. have had a 
Quare impedit, and therefoze his heir ſhall have ac the next avoidance that re- 
medy which by poſſibility he might have had and herewich agreth che autho- 
rity of the Bok in 2 E. 3. foz there Tond taketh this exception, but durſt not 


C Vel antequam dimiſſio fafta fuerit ad terminum vel ad feodum 
talliatum. ] Pereof-ſufficient hath been ſaid befo2e, 


EC Hoc idem obſervetur de przſentationibus fatis ad Eccleſias 1 E-2-Quate trhpy 
de hereditate uxorum. ] If a Feme covert hath an Avyowſon hy ?Z'x E. 3+ 30. 


"Y ? E. 3. 15» 
putchaſe , ſhe is not within the remedy of this Ac, and that foz two Thorp: E.N.B: 
reaſons 3 | 34+ 5. Bro. tits 


- Firff, Vere it is ſaid, Hoc idem obſervetur , 'but an Jufant having an Ape *ecnoment al 
vowſon by purchaſe is not holpen by this A,” Ec hoc idem obſervetur in cafe ©*** 46, 
of a Feme covert, 
Secondly, De hzreditate uxorum, is here intended of an Advowſon bp 
_ Foz this wozd Hereditas, fee the firft parc of che Inſiicutes , 
« 9e 


C Viris ctiam religioſis,  &c. ] Wy this pzelentation and uſurpa- $ce the firſt park 
tion. in time of vacation , albeit the fre-hold and inheritance {s in abci- on = —_— 
ance, in gremio legis , yet the uſurper gaineth a fi-ſimple in the Advow- 37.047 piccenr. 
ſon; like as if one entereth into lands during the vacation , and claim men al cgliſe 45, 
the ſame as his inheritance , he gaineth an inheritance by wzong; but | 
ypet-as the dying leiſed of lands in | that caſe during the vacation ſhall See Narlbr.c.28: 
not take away the entry of the ſucceſſo), no moze ſhall the uſurpation 
during the vacacion take away his right of pzelencation , | when the 
Cory becomes void, and if he be diſturbed , he ſhall have his Qyare 

pc ik, 


C Nec tamen ita large intelligatur, &c. fie defenderint. } wa 
creat regard the Law hath to Judgments, as this A pzovidech , that by 
any general wozds of this Ac they ſhall not be avoided by pzecence of Feint 
fefence ; Quia judicia in curia Regis reddita pro veritate accipiuntur, & judicia 
ſunt tanquam juris dicta. | 


__ C Quia judicia in curia Regis reddita. 7} 'Yere is one of the 
Paxims of the Common Law, | | 

© Judicia in curia Regis reddita non adnihilentur, ſed tent in ſao robore, quos - 
© uſque per erroxem, aut attinfam adnullentur. ' | 

* Nihil tam conveniens eſt naturali zquitati, unumquodq; diffolvi eo ligamine; 
£:quo ligatum eſt. 

< Intereſt reipub, res judicatas non reſcindi. 


C Et de cxtero una forma placitandi in brevibus vltime praſen- 
tationis, & Quare impedit , inter Juſticiarios obſervetur , quoad 
hoc, quod fi pars rea excipiat de plenitudine Ecclefizper ſuam. 

| propriam 


— 


,'- -: ; | - pfopriam preſentationem, *non ' propter / ſlam plenitudinem rema- 
Neat loquela, dummodo'breve infra tempus ſemeſtre impetretur. Þ 

Brir, fol.234- By the Coinmon Law ( as hath been ſaid) pfenarty befoze the'Whrit of 
Quare impedit bzought was a god plea, ot PIeLIery (nging the Writ was 

no bar” at the '\Commom Law 3 bnt now by rhis-Scatuce., plenarcy_is no 

plea in a Quare impedit, oz, Darrein Preſentment , untlefs ir be by the ſpace 

of ſix -nioneths befoze the Quare impedit. bzonght ; fog... if the rightful Pas 

fron b2ing hls Action withkn the fix monetrhs, 'ic is 'maintainable by this 

Statute, which ſhozt purviewdoth- remedy many miſchiefs at the Common. 

ut this act doth not bind the King, foz plenarty by the ſpace of ſix moneths 

js no bar againft him, but he may have his'Quare impedit when he will , foz 


nullim tempus occurrit Regt. + 7: + 


Mich.2g E.r. Rot,  IFut ſome have taken a diverſity, when the King claimeth the adyowſon in 
148; in banco- . his own right in jure corone, :and when. he:claimeth it in the- right of aſyb- - 
H. 6.rit. coron, fett ; foy then he ſhall not be in better caſe_theu- the ſubject was z- As where 
mil. 18E. 3-2. the King was intitled to p2eſent in the right of a Ward, and one viduſurp, 
: and the .Church was full by the ſpace of fir moneths, and 'it was avjudgey 
within twelve pears after the making of this a, chat the King by this plenar- 
8E.3-38- 43 E-3 ty was barred of his Quare impedit. But ſince that time the Law hath ben, 
73. 25E- 3-54 otherwiſe taken, {hon IM mb 4 
24 E376, * © Plenartyby fir moneths againſt the Queen is a god. plea, albeit the claim 
the advowſon by the Kings invowment. | -—"IM 

- And yet in all caſes plenarty by ſtr moneths igsno plea in' a Quare impedit. 

Af an advowſon be aliened in Poztmain, and the Church become votd, any 

- a ffranger uſurp, and his Clerk is in.by ſix moneths , yet. the .immediate 
© Lhd ſhall Have a'Quare impedit within the year, fo2 the ®tatute of 7E.1. 
de: rcligiofis,: iveth him a pear, and the immedfate Lozd half a year after; #c.. 

; = fo2 that - cauſe alſo no defcent of lands in the meantime ſhall cake away 


360 


Lib.6. fol.61362..9 /*: C Infra tempus ſemieſtre. * i. infra ſex menſes. And becanſe this com- 
Catesbies caſe, putation-voch' concern the Church, it is great reaſon that it' ſhall-be made ac- 
xo2ding to the computation of the-Church, 'which Church-men do beſt know 3 

and therefoze-the computation ſhall-be made accozding to the Kalender foz one 
half year, and not accounting 28 days to the moneth, and ſo was it reſolved ir 
the Court of Common Pleas, temps E.2. and temps HS. as in the ſaid caſe it 
 aÞpeareth;::-: 9135 9JR 239 MU BIT S111 6:21 0 [1 FR. } | 
BraR.1.4. fol;247 '' Ante Concilium' Eatermenſe nullam currebat tempus contra praſentantes, 'bitf 
nu.5. Fler.lib.s. the Biſhop was: to p2vvide-one to.ſerve the''Cure-in the mean time , and the 
cis > Patvon-might-:pzeſent. when he: would+- Britton - fol. 225: a.” calleth it the 
Ate cone pre, Councel of Lyons in France, foz the Councel of Lateran 'in. Rome,” - This 
CaP. 5. 8c. Councel of Lateran was holden under Pope Alexander the third, Anno Domini 
Cap. unico $.1.de 179,25 H.2: But. our Lapſe is not accoving;/to the times/aud-perſons) ex- - 
ng. Pefled in the Cannons, foz they do give four'moneths.to'a Lay Patronzand 
banco 40 $:if. A, moneths to'an Eccleſiaſtical, #c. neither hath therein: the King any fu- 
ford. prior de P2eMe title by them to confer by Lapſe;.:Aud byithe Councel; cexpus ſemeſite 
Lauda. is to. he accounted per dies;;&,non per menſcs anni: And therefoze we hold, that 
Mich: 5 Et. Rot he tinie and title to pzeſent by Lapſe, is per legem Angliz., »occaſtoned:.and 
100.io bancs Lin. *fabliſhed it may be by reaſon of the ſaid-generalCountel.: D& libs; fol62; in 


coln, Nota, * Catesbyes caſe, | 


* Rot. par. 27 E.3 ,.. It the reign of Ed.3., he Clergy p2etended that Lapſe ſhould fucur againſf 
ars 1, ma18. the King, Wherrupon it was thus reſolved anp ;ynblied, Rex ad agyuitionem 
he Councel yeritatis, -& ad tollendum Atbirationis ſcrupulum, quam quidem FFErOBAtIVAruep 


_ - + * &' juriuny eorene fuz;-nefeit hercdicuntny;, omn? pact” voloric Horidie ,* quod 
K 


ing, ab: .exordio naſcente Ecclelia in Anglia. Reges Angliz ad omnia Eccleſialtica 
| benefi- 


dd. 


ME ECT I OI OLA 


n_ ee odor BLM : —— — | . 
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benefitia qualitercunque"vacantis, 24 eortirh ebllationetn&c; ſpectantia, quarido- T. 
cunque placeret is,” jure (io regio pricſentarunt,” $e, 'ſuique prefentati;, &c, 'ad-" © > IO 
mill fuerunt, &c, non obſtantibus aliquibis' aurrieulis cemporum, ſeu * Confti* Gongitium Las! | 
thtionibus de prefentationibus hujuſmodi'infra 'certum tetripusfa@* in contratmm teran.. . + 1 
edie 8&c, 4 CR4 _ SLSHT, 43 ' $4 T3113 1373 = 43 s v4 ' *06.. ; ; 3 
But l& the Regiſter, Rex venerabili_jn- Chrifts 'Patri! R, Epiſcopo Regiſt: 42, h. 
London, & Qin ſeo lego -” conſuendinem: Regni molt Ang: Ns per lptm; 
lie, Epiſcopi, ſcn-ei-Dioceſani 'Ecelelias , "ſen alia benefidia de quorumcun- 1egem @ confue. 
que' patronatu exiſtunt, infta-Diocelariam fam vacantia' per' lapſum temporis'tuqinem Anptiz;” 
ante ſex- menſes -3 tampore vacationis eatundem tranſaQtas conferre: non de- Paſch. 9 Ex. tn  * 
bent, &c. 1701114. 12: 7 banco Rot. 58. | 
And albeit if the Lapſe were efabliſhed by authozity of ſome-Act of Par- Southt che Biſholf 


of Canterburies 


lament! now ('as many others be nt like'caſes ) not extant, yet the Writ caſe per tewpus * 


* mas - 


_— 


may 'ferve | ſecundum legem © 8 confactiidinem Avglie , ' as our '1Boks' do ſemeſtre. 19 E.2; 
wattant, © © -/ - IJ $243 COT JOAUSL | ; © *brev, 842: -* 

- Jt was well 'and gracionfly done- of King James in his general pardon at Regiſt. f.98. nota; 
his Parliament holven.in Anno 21. of his Reign, he pardoned all ticles any 

ations of .Quare impedit',” as his Pajeſty. had-oz might, by reafon of Laps 

incur above th2& pears then paſt, A neceſſary bzanch- to be contained in 

every general pardon... Foz we-have known an incumbent turned -out of 

His Wenefice after 40 years quiet poſſeſſion, by pzetence of a Laps upon the 

Dtatute of 21 H.8. cap.13.. yet after ſo long poſſeſſion omnia preſumi debent 


\ 


ſolenniter elſe aRa, 


CEt cum aliquando! ibter | plures. clamantes advocationem, ali- dent 3667 

712 0 23 11S £0 evade YN | boa p--49. 

Exjus., Eccleliz. pax. fuerit. formata inter partes quod .unus primo 43 E.3.35: E:N.By 

przſentet,.&c..;] : This clauſe 'extendeth xs well to: irangers .of vlod, ag 35 © , 

£0: coparceners; that! are pzivy in: blod, and-if! one of the parties 02 his heirs, 

93 auy ffranger_ uſurp in: the turn of another,.the party wzonged is not d2i- 

ven to his Quare impedit 3 foz ſo it may be, that the Quare impedit, o2.affiſe 

of- Darrein:pzeſentment /may feil', ' and pet» he may have. remedy by this 

bzanch.of:che; Ac; foz albeit there be. a plenarty: by fix moneths, yet the party 

map have &Scire facias npon the Roll oz-fihe; and cherein recover the p2eſencaz 

tion and damages. 020107 1 2209, 

2. C Eticity coritingat,'$&e; utrum-perquirere velit breve de Quare F.N.B. 31. g.i. 

impedit,' vet ultimz prxfentationis. on this bzanch two concluſt- mW wt Et 

ons are.to be obſerved. _ ry. , 5.0 | 241. Peg % 
'x. Firit; thac che heir-in reverſſon ts p2ovided fot in this cafe, and not the cap.62. fol.224. 

leſfoz. himſelf; -foz here ic is ſaid, Veras h#res. ' Fler, lib.s. cap.tT 

-*2, That albeit cenant by che turtefie, cenant in vower, tenant fo2 life o2 (9003; 0" Pt 

tenant-in tail; pzefented laſt, per the heir, to whom the reverſion fallech in 

polſeſſion,” ſhall have-by this bzanch 'an alſife of Datrcin'pztſentment, albett 

the heir oz his anceſter did not imn.epiatcly pzeſent befoze, | 


© C Et de ctero in brevibus vultimz preſentatianis, .& Quare im- | 
pedit, adjudicentur damna, viz. ft tempus ſemeſtre tranficrit per 
impedimentym alicnjus,  ita-quod: Epiſcopus- Eccleſiam conferaty & 
verus patronus ea vice preſentationem'ſuam amitrat, ' adjudicentut 
damna, ad valorem Ecclefiz de duobus/annis. 


.C Adjudicentur damna.”] 'Befoze the making of this Ae, the Platts 1iv.5. f:1.52,59; 
tif. ina Quare impedit recovered no damages, teff any p2oftr'the Patron ſhotily Specor's caſe, 
take ſhould ſavour of ſimony, which che Common Law vid ſo deteſt : auv'cthis 12.5 fo1-49:514 


Aaa is Boſiwycls caſc. 


——— 
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a 


Gap.5; 
14 E.3. Quare is the. cauſe that.the King in a Quare impedit recovereth-nodamages, becauſe hs 
imped. $4.Temps could recover none-by the Common Law, and the King is noc within the pur, 


Wo 


E. 1. ibid. 181 yjew of this act, fo2 the cauſes ſhewed in Boſwels caſe;.. . 5 933 ary rt Mice 
3 8.6. damag. #7- Aud fozaſmuch-ag no damages /were in. a Quare,impedit at. the Common. 
ia keve 8& Law, and this Act after the Statute of Gloceſter giveth damages only, the, 
Concilio ad Parlia- Plaintif ſhall recover no cofts. .; :/ '--- 1 47) $74 41-212 
menr. fol.2. inter © * Jy a Quare impedit againlt a Pzio-Patron; and Jucunibent, the Pztoz pleayr 
Pominem ReEem4x1. bar, and the Jucumbent plead the-ſame plea, whereupon iſſues are joyns! 
Winton, pro cu- ” £d, the Þzioz dieth, the. iſſue is found foz the Incumbent, he ſhall -not-recover; 
ſtod.hoſpir.Sourh. Damages by this Ad, fo2 he, cannot have a Writ to the Liſhop, and he contigu; 
ed in poſleſlion, Ks POT 


27 B.6.10! C- $i tewpus ſemeſtre.] JF. upon, the foundation of a Chauncery the: 
9 H.6. 30,32» compoſition be, that if the Patrom.pzeſent not within a moneth, the D2dina-; 
13 E443. I ſhall collace in a Quare impedit bzought fo this Chauntery, if the moneths 
1s - - be paſt, the Plaincif ſhall recover damages foz two-years within | the equity of 
this Statute, fo2 that. the Patron in this caſe loſeth the pzeſentation, although: 
the wo2ds of the Dtatute. be per tempus ſemeſire, and this ts per tempus ments. 
tantums | "ij" 39 


1144.80. lib. © Ita quod Epiſcopus Eccleſiam coriferat,8cc.] Yere conferat is to he 


_ Strate MET” taken for legitime conferat. 


8 E.3.11. * Albeit the Biſhop hath not collated, yet if he hath jus conferendi, the Plains; 
tif Gall, if he will, recover double damages within the meaning of this Ac. 

3 £-35-Quarc im- . But albeit the fix moneths be paſt, ſo as the Biſhop hath a juſt title to pze- 

ped-24+:39 E-3-15. ſent by Lapſe, yet if the Church doth remain void, the Plaincif at his peril 

46 £36 5* 135-3. may p2ay a Writ to the Biſhop: but then he ſhall not recover doubke vamages 

pry 13 -. * but, foz half- a year only, becauſe in chat caſe he hall recover His: p2eſenta- 

Dyer 3El.i5, tion, ſo as'it is-in the Plaintifs election in that caſe, either to loſe his pze- 

9 El.24t- ſentation, and-have double damages, 02 to have his pzeſentation, and ſingle 

damages. 

27 E.z. damages @he Plaintif in a Quare impedit after appearance was non-ſuit, wherenpow 

106, the Court awarved a Wric to the Biſhop foz the Defendant, and a Wric tothe 

Sherif to enquire when the Church became void, theyearly value-thereof, any 

whether the Church were full, #c. the Sherif returned the time of the voidance; 

the yearly value, and that the Biſhop had collated by Lapſe, whereby it appear- 

ed tempus ſemeſtire was palk befoze the-Writ could be ſerved, yet- ſgingathe 

ag rg was given within the fix moneths, he could recover the damages bus 

02 half a pear. PTY 

And it is to be obſerved, that albeit the Biſhop doth collace, yec;if his Jn- 

cumbent be removed by judgment within che fix moneths , 02. after , the 

Plaintif ſhall recover the damages. but foz half a, year, foz che wozds of 

this bzanch are, Et verus patronus ca. vice preſentationem ſuam,, amittat , 

fo as 7. loſe not his p2eſentation, the collation of the | Wiſhop, is no 

material. : Sea ; AGE bl 
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24E-3-25-35E-3 OC Ad valorem Eccleſiz.] This ſhall be accounted accowing to the yerp 
ENB. 2, *  ** true value, as the ſame may be lecten, | 4 


45 E.3. 15.b ' C/Et fi impeditor,  &c. ] No vamages by this Act are to be recoveren 
but againſt him that is-impeditor, a difturber. $236 | 

In a Quare impedit againft the Patron and Jncumbent, the Plaintif xe 

covers the advowſon poſt ſemeſire tempus, and becauſe the Incumbent was im- 

peditor, fo2 that he had councerpleaded the ticle of the Plaintcif, therefozs he 

uncaggy the \value foz two years as well againſt. the Incumbent as thx 

atron, _ | 03? 3,57 
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: C Et de. catero' concedantur brevia-de"Capellis; Prabendis;' 
Vicariis; Hoſpitalibus, . Abbattis, Prioratibus, & aliis Gombus que 
ſarit de advocationibus aliorntn, quz priusconcedi non conflieverunt,], - © +, 
Eccleſia, Capella. When the, queſiqu was, whether. it were. Eccleba, aut Capel- Trin- 23 H.3, Roti 
1# pertinens ad matricen Eccteham, The. iſſue was,. whether.it, hav bapciferium 5; a ark ©» 
& ſepulturan\: foz if it had the adiitniſttation of Dacraments. and; Sepulture,Brir. fol.226, b. 
it was'in Law juvged a Chitch, Trin. 20 E. i, in banco Rot. 177, in Quare im--Fler.lib. 3. cap. 14, 

d Ric de Smithes taſe, Mich, 21 E. 1, inbanco Rot.,1.;Hertf.. Prior de. Elies'* + H-3-Ware imp. 
He. Hill. 8 E.1. inbanco, Roger de Bigod, & Counte de Norlf, caſe, Bill, 8 E.2: 15334 7 39044 
coram Rege Cornub. pro capella fan&i Berione. | Acapella , venit- capellania. Rot, MN Ex Ibid.26? 
Cart 26, Nov. an. 2 H.z. in cart? fa& Will, Oxon? Epiſcopo. & Capellan? ut: pa-:45 E-3+ ibid. 138: 
cer, Mich. 32 E.r. coram Rege Gloc? Capellania ſan&i Ofſwaldi, prioratus fandti 14 4-11. 
Ofwaldi de Gloc' quz eſt de libera capellania,ngſtra, : ROOD = ratify . 

- Jt appeareth here, and by 6E.3, chat befa2e this Act Writs dip not lie de E...55-3.5,29 
capellis, priebendis, &c. and yet it is adjudged-jv 14 H.3. which waslong befoze Brad. lib.g. £240. 
this Statute, that a Quare impedit'd{d lie of a.Chappel, and.it was reſolved in 24”: Aegiſt31.4.. 

arliamenc, Hill. 19 H.z3. Quod nulla alhſa uſcime preſencationis capiatur deEc- {rmtne, v1 fie: 

iis prebendatus, nec de prebendis: but, tow. this Act hath made it clear, and-vid. Ror. clauſ, © 
the Writ ſhall be ad capellam, &c: Be: 2 Ag 18 Hz. 1,3. 
« Jf a patron.of x Chappel pzeſeht uo it. by the name of. a Church, and 47 £-3:4- 


pu _ be inffituted and invurted chereuncs, #c. it hath loſt che name of a * 32: 
appel, FO Foy | 


” © Brevia: ]' That is, Writs of Right of Advowſon, Quare impedit, and 
alſice of Darren pzeſentment, which in this Aa had been named; befdze, 


« . » 


 C Et cum per breve de Indicavit impeditur rector alicujus Ec- 
defiz ad petendum decimas in vicina /parochia', habeat patronus 
reftoris -lic' impediti breve ad petendam advocationem- decimarum 
petitarum. Et cum diſrationatum fuerit, procedat poſtmodum pla- 
citum in caria Chriſtianitatis, quatenus diſrationatum fuerit in curia 


Regis: 


.C Indicavit. ] YÞereby, arld by the Reciſfer,- atid.F; N. B. it appeareth Regiſi4 5.36, 
þ avot og Writ of: Indicavit doth-lie, and it pzoperly appertaineth to another 
reatiſe. | | 
Put this is. an ancient Writ, by the Common Law of England , the fozm Glanv.lib.4. c.r 3; 
whereof appearech in Glanvill, and other ancient-Authos, Brie ſa%o 51 6 
Fin | TaSE- 67 k $ - -14-b. Mich. 2 E.t 
C * Ad petendum decimas. ] Wy. the Common Law, if the incum- in "eee ty ; 
bent of one patron demanded tithes againſt the incumbent of another patron, Eic' indicavic de 
the Writ of lndicavir did lie,; foz that the right: of the patronage ſhould come # ft 
tf queſtion, fo2 by the pzeſentation of the patron, his incumbenc is to have ., <4; obs 5 
the tithes, which are the pzofics of the Church; atd itt a Writ of Right of 38 f.6,20,21. | 
advowſon the patron ſhall allevge the efples in his incumbent in taking of che 12 E.4-13.'2H.7 
great and ſmall tithes; and 'therefoze if- the right of tithes came in queſtion; ?** 
that concerned the right of advowſsn, the Writ of Indicavic did lie, afiv this 
appearech by the-UUric it ſelf, B22 3.21 > 6 Ss Dt. | a 
- But fo2 fubcraction of tithes againſt an inhabitant within the Pariſh of the _ or UNS 4028 
Recoz claiming from one patron, where-the right of the adyowſon of the wg $3- 365-24 
tiches never come inqueſfion, the Court Chziſtian hath juriſdigion. {© '  , 
"The miſchief befoze this Dtatute was, that ſeeing the right of tithes could 4 E-3-27. 31,866, | 
nvt be tried betw/h che. two perſons after "7 Indicavit granted,. the perſon 24: 33 H6- 20,21: 
aa 2 | P2ohi- q 
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y20hibited was without remedy foz trial of the right of tithes 3 and therefoze 
this act doth give the patron, whoſe Clerk is pzohibited, a Wric of Right'de 
advocatione decimarum, the fozm. of which Wric appeareth in the Regiſter,” 
ys þ the ri bet he tried foz the Demanvant, . the cauſe Call be remanded into: 
. the Conrt n. | & $ccanp de | | 
But whay if the patron hath but aw eflate im tail, oz an eſfate foz life, #c. ſo- 
as he cannot have this Writ of Aighe of advowſon, what remedy ſhall be hav. 
fo2 trial of the yight of tithes in this cafe? It tiemech chat by conſtruction of 
this Dtgeute; the Defenvanc in the Indicavic appearing ypon che attachment 
ol penn to the right of the tithes in the Kings Court, oz otherwiſe he ſhall 
be withont remedy. Ayd this ffandeth well with the wods of the Writ of 
| Indicavit, yiz. Vobis prohihemus , ne placituin illud teneatis, donec diſcuſſum 
_ tverit in Caria' noſtra , 'ad. quem. illorum' pertincat cjufdem Eccleſix advo-. 
Wo." wy 
See Art.cleric.2'* ,35y this bzanch it appeareth, that the value of che tithes at the making of 
s£-e. BraR.l.5- this a was not material ; fox of whatſoever value they were of, che right of 
492 403- -. tithes cold not be vecermined in Covrt Chiſtian ; but by the Atatute of Artic? 
38 H.6, 20, der), cap.2..the tithes muſt amount to a fourth part of the value of the Church 
in that caſe, v2 otherwiſe che Writ of Indicavit doch not lie, but the King may 
| Have a Writ of a leſſer part, fo he is not bound by that Act. | 
Regiſt:29. F.N.B. Alſq by this Act a Writ of Indicavit was maintainable ante litem conteſtatam, 
as-b- _ © .. that is, when the party hath libelled in Court Chziſtian, and the adverſe par- 
3 Peru ty hath anſwered thereunto, but this is remedied by the Statute of Conjunti, 
>" - wa__ | 
F.N.B. 45. b. A Writ of Indicavit muſt be b2ought by the patron befaze ſentence given in 
F2 E413» Court Chziftian, as it appeareth by the wozds of the Urit 3 foz it is but a ſu- 
perſed donee; &e. ne placitum illud teneatis, donec diſcuſſum fuerit, &c. and this 
Act ſaith, Procedat poſtmodum placitum in Curia Chriftianitatis, which could not 
be after ſentence. KT | q | Pf 
38 E9e13- fe Aud-albeic this Statute doth give the Writ of Right of advowſon of tiches, 
{0 2 Vet a Wir map he bought de decimis & oblationibus3 fog oblations be in con« 
Stud. c. 25, f.r08, fimili caſu. . . 
Ror. Parliament. This Writ of Indicavit is again the Canonical ſanction, aud yet hath hen 
$0 E.z.nu.203: gyer obeyed > fo2 all fozrain ſanctions oz canons againſt the Law oz cuſfom of 
the Realm are of no fozce, and bind not here, as elſewhere hath been fpokerr 
moze at large. | 
E,N.B. 43d. The Writ of Indicavic ſhalt not mention that the tithes, &c, in ſuit amounc 
to a fourth part of the Church, but it ſhall be pleaded by the other party to have 
a conſultation, | 
218.6. te 33:6 Jf an Abbot be parſon in-parſone@ of the Church of D, and another Abbot-is 
26. F.N.B. 45. © yarſon in-parſonee of the Church of E. fo as there be ( in reſpect of the appzo- 
p2iations ) but two parſons, yet fo that each party is both patron and incums 
bent, au ladicavit lieth between them, | 
LAS Qare _ E Cum advocatiodiſcendatparticipibus,licet unus bis prxſentet,8& 
mP.176. 19 Ee _ pe OgET NM , 
Ibid. 39, 19 E.$ uſurpet ſuper cahxxedem, non propter hoc. excluſus fit ille in totq. 
= da alk Hae negligens, {ed alias habeat turnum fuum praſentandi, cum ag»; 
63,64- 7 E. 3-20. CIderit, ] By the Commos Law, if an advowſon- deſcendedco diverscopars/: 
45 E-3-12- 11 Hi4+ ceners, if they cannot agre to paeſent, the eldef}-ſiter all have the firſt curn / 
44 430+ 4.5 andthe ſecond the ſecond turn; 8 fic de czteris, every one in turn. accozding to 
$0.3: 16,22, © Cenipzity, and this privilege. extends not only to their heirs, but to:the ſeveral 


38 68,9, 2 n.7 aflignes of every coparceuer, whether he hath the eſtate of them by conveyauce, 
<o g 7.8. i 8, X ; f 4 _ 
fol.2z, Walkers caſe F. N, B, 36. d. 1s E3. Darr. preſent.11. 22 Ecq494e 33 E:3. Quare imped- 146. 30 Ecgs 

Scatham Quare imped. 21 E.3-32. 13 E.3. wr aad 6 £3439. $2. 7 E,z-20,21, 15 E.3. Datr. prefent.11, . 
20'E.3. monlt' de fairs 92. 13 £.3- Quare imyed. $8. 17 E. 3.39.37. 21 E:3.37. 11H, 4.544 37 Heb 36 Hg, 
tic, preſeat, Bro, Brac, Ub.q. fol.238:245. Brite fol.224+ in 
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02 by act in Law, as tenant by thecurtefie, he- ſhall have the ſame p2iviledge 


by p2efenting in turn as the ſilkers had + Therefoze albeit the coparceners- do 
make compoſition to'pzeſent by turn, this'being'no moze then the-Law vorh 
appoint,: expreſſio eoruny que tacke inſunt-nihil operatur : therefoze they remain 
'coparceners of the advowſon, and the inheritance of the advowſon fs noc vivi# 
ded, and notwithſtanding this compoſition they may joyn in a Quare unpedic, 


if any eſtranger-uſurp in the turn of any-of them: And the fole p2efencation- | 


out. of her tirrn did not put her ſiſter out of-poſſeflion/in reſyect'vf the pubviey 
tt: 


of eftate, no-moze then if ons coparcener'taketh rhe whole p2ofits, Jf one joy 


a ** 


tenant pzeſent-alone, this'doth not put the other out of = efſton in refpec of | 


the unity of the-title; but the Dpvinary might have refuled his 
might the:pzelentee of one tenant ih common;/ in reſpec of fome varying'opts 


nions in old boks : therefoze this Act doth declare the Law, as here it ap>: 


peareth.: -: 5 453 > 
This Law doth: extend to'uſurpations' by one coparcener-upon another, a$ 
pell bekoze partition, as aſter, 


pr a 6 Pe ned 
f> Jo | * Vo 


FANUM quis petat tenementum verſus alium, & implacitatus voca- 

verit ad warrantum, & warrantus dedicat-warrantiam,, & dw 
pendeat placitum inter. tenentem &. warrantum,,, cum-.ad ultimany 
convincatur, quod vocatys ad warranuwm warrantizare tenetur per 
legem & conſ. hatenus mm non fuit antea aliapena inflitavo- 
cato, qui warrantiam dedixit, niſi tamen quod warrantizaret , ,& 
efſet in miſericordia, quia prius non warrantizavit, quod durum fuit 
petenti, quia multotiens per collufionem inter tenentem & warran- 
tum magnas ſuſtmuit dilationes. Propter quod Dominus Rex ſta- 
tuit, quod ficut tenens amitteret tenementum petitum, {i vocaſlet ad 
warrantum, & warrantus ſe poſſet devolvere de warrantia: Eodem 
modo amittat warrantus fi warrantiam dedicat, & convincatur quod 
warrantizare debeat. Et f1 inquiſitio pendeat inter tenentem & war- 
rantum, & petens petat per breve ad faciendum venire juratum, con- 
cedatur e1, &c. 

Albeit the Ptrroz faith of this Act, L'eſtatute de garrantics neſt forſque revo- 
cation de error uſee jeſque a droit ley, pet the tenant, accozding as tt is here re- 
cited in the pzeamble of this Act, after the warranty tried, could have no other 
judgment, but that the vouche ſhould warrant the land, acco2ding to the vou- 
cher of the tenant, but this was many times in great delay of the Demandanc 


by colluſion oz agreement between che tenant and che vouche ; foz remevp 
whereof chis Statute was mave, 


3 


 C Propter quod Dominus Rex ſtatuit quod ficut tenens amit- 


teret tenentem petitum, fi vocaſſet ad warrantum, & warrantus, ſe. 


poſſet devolvere de warrantia, eodem modo amittat warrantus, ft 
warrantiam dedicat, & convincatur quod warrantizare debeat. ; 
Rn fo Which 


d his p2eſentte, as he 


-—_ 
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—— 


p | Which Fleta rendzeth in theſe-wods: ' + 1h 06 04-0 
Lib.6. cap.23; rx at} LA ; \ Rr , 

Si.is qui ad warrantiam tenetur warrantizare: falfo contradixerit,, proviſum: eſt, 

quod {cut tenens amitteret tenementum, fi vocaſſer ad warrantum, & warrantus 

{ poſſet devolvere de warrantia, eodem modo amittat warrantus! warrantizare des 

dicens, fi convincatur quod warrzantizare debeat. | | 


+ Mich. 16 E.r. in | | Si warrantiam dedicat.. ]- This is not. to be underſtod- only where 
Peng = 44- the, vouche denieth the ded, oz other cauſe of the warranty, and thereupon iſs 
caſes E.4.vouch. 2 is taken, and found again the; vouchs : Aud. where the: vouchee encereth 
er 249. Paris caſe {t3td the warranty, and demands; of the tenanc what he hath to: bind him to 
30 E.3.6.Simeons warranty, aud the tenant ſheweth ſpecial matter to bind itt; to:warranty, any 
cale, the vouch# demurreth in Law upon-the lien, this is within the remedy of this 
—_ \ 504 Act ; fo2 the wozps. ſubſequent bez: Si convincatur. quod: warrantizare: debear; 
55901404324 which the douchee is in thiscaſe 3 and this Act being made to ouſt delays, which 
are odious in Law, is to be incerpzeted favourably 7 1 » 
© And it is to be obſerved, that here is Sicut, which is an adverb of fimilicude? 
viz. Sicut tenens amitteret, fi vocaſſet ad warrantum, & warrantus ſe poſlet de- 
volvere de Warrantia. Under which wozds are included, if the vouch can de- 
volve him of the warranty by demurrer, oz any iflue whatſoever, codem modo 
4 ſaith this Act ) amittat warrantus, &c. which fo2tifieth the fozmer erpofictoit 
that hath been made 3 and to be ſhoze, whereſoever the judgment at the Coms 
mon Law ſhould have ben agaiyft the-vouches upon falſe plea, o2 demurrer, 
Fc quod warrantizaret, all theſgraſes are within the p2oviſton of this Act, 


C Et ſi inquiſitio pendeat inter tenentem & warrantum, & petens 
petat breve ad fac* vehire juratum, concedatur ei. } Pere is further 
remedy given foz the Demanvants expedition, that he may ſue out the venice 
tac? foz the trial of any iſſue between the tenant and vouths: . 


Theſe thingsare neceſſary tobe known 3 foz ac this day vonchers are mdff 
commonly uled foz delay, $497 | | 
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Uſtodi de cxtero-concedatur breye de admenfaratione dotis. vide Mich. toB/1#2 
Nec per ſeam cuſtodis, Mi fie 8; per colluſioneth ſequatur 5b Row 10g! 
verſus mulicrem tenentem/in doter, , przcludatur heres: cum ad tan 8 E.1, in banco 
tem pervenerit ad dotem admenſurandam, ſecundum quod per legem RT LOIrEIes 
Angliz fuit admenſaranda.”> Et tam ini iſto/brevi; quam-in'brevide © TO ot 
admenſaratione' paſturz; :celetior quam prius de cztero' fit proceſſus, 
ita quod cur perventum fuerit ad: iT rw diftrictionem, . dentur' 
dies, infra quos duo comit, teneantur, ad quos publics fiat proclama-* ; BO 
tio, quod defendens veniat ad diem 1n brevi contentum.querenti re, od 
ſponſarus. Ad quem diem 1i, yenerit, procedat placitum. inter eos, 
S& {i non venerit; & proclamatio ſupradita modo per Vicecomitem' 
teſtificata faerit', procedatur per defaltam'ad admenſurationem . fa- 


4 
: 


ve 


 ciendam, 


Bekoze this Att, if the heir within axe, befoze the garden in chivalry encer Brie. c-113. £2655 
tito the land, had aſſigned vower to the wife moze then ſhe ought to have, the. | 

garden had ben without remedy: foz -no Writ of admeaſurement of dower: 

being real action lay foz the garden at the Common Law implted by de cztero. 


# | * 9% ; Pp Ts | 
C'Cuſtodi.} Garven in dtoit oz in fait hall have this Writ by this A, 7 3-2: :it- admed« 
ff the aſſixument of dower be mane in his own time : but if che aſſignmenc  4454_j 45RBs 
made by the heir in time of carven in droit, and after the garden ih droit affign- 
eth his intereſt over, the aſſignee hall not have a Uric of admeaſurement, foz 
that the garden'tn droit had but a choſe in action; but if the affinnment hay. 
d&tt mave itt the time of the garden in fait, he ſhould have had a Writ of av . . Fig 
meaſurement of dower by this Act. | | 
But this is to be underſtod (though the Dtatute be general ') when the heir” Glanv. 1.6. cap.r3 
within age aſſigneth dower,. as.is afozeſaid, oz when dower is aſſigned in the -—_"_ a 9Y 
right of the hetr, 03 the garden aſſigneth moze dower then he ought, the heir af- pier. tive27 c5p.22 
ter his full-age ſhall have a Writ of avmeaſuremenit of dower by the Common' & 33. Brir.fol. 263 
Law, and he rinnot have it befo2e, becauſe the intereſt of the garden ( which Mirror cap. s. s 5 
he may give away ) endureth until that time; Þut'if the heir within age be out”? þ near S 7 E2 
of ward, and aſligneth more dower then he ought within axe, he tnay have an, .,. Did. 4 
admeaſurement of dower within age, foz enter he cannot. | '21 H.9.45% 
If the garven aſſignech moze 'dower then he ought, and the heir dieth, His S700 WISE: 
heir ſhall have a Wric'of admeaſurement of dower, - 6 
* And ſo if the heir within age aſſign dower, and dieth, his heir ſhall have the * Bric.c.x 13.f,263 
like Writ ; but if the ancefter of. full age, being tenant-in fe-ſimple, aſſign- Þ- 5 H. 3. admea- 
eth dower moze then he ought, his heir ſhall never avoid ic, becauſe he had full 'v*:*- 


7 R.2. tit, admea- 


power to aſſign as much as he would, ſur.4. le Countce 
The King is intituled by falſe office to the wardfhip of the body and lands qe Devons caſe. 
of the heir of J.S. being; within age, dower ts aſſigned to the wife moze then 27 E.3:7 .F.N.B, 
the ought, the garden in chivalry craverſeth the office, and avoideth it, this gar- 242+ 
den ſhall by this Act have a Writ of admeaſurement of vower of che aſlign- . 
ment made by the King, having but a defeaſible citle to the wardſhip, 
' By the like reaſon, if tenant by Knight-ſervice dieth, his hetr within age an 
eſtranger abate, and endoweth the wife of moze then ſhe ought, the garden ſei- 
ſeth the ward, he ſhall by this Act have a TWrit of admealurement of vower 2 
And ſo.if -J.S. ſeiſed of lands in fo taketh wite, and is diſleiſed aud week a 
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' \eftm. ſecond, Capi7; 
diſſeiſoz aſſigneth moze in dower then'ſhe ought, the heir entreth into the reſi- 
due, he ſhall have a Urit of admeaſurement by the Common Law, and this 
well agreth with the wozvs ofxys rit,viz. QuodC. que fuit uxor predic” 
B. plus habet in dotem de liberstmemento, qudd--fait predic? B. quondam_ viri 
ſui in N. quam habere debet, & ad ipſam pertinet habendam. | 

14 H:3- admeaſur. - Andalbeit the wozds of the Wric. be in the pzeſent time, . plus habet-in dorg 

10 BN.B.x48.c+ &c. yet it is to be taken, that the hat moze in value at the time. of the afljans 
- ment of' vower; fo2 if by her induftry and policy tr ve made of greater vaine 
| '-* ofterward, no Writ of admeaſurement lieth foz this impzoyement.' 


'* Cl Nec per ſettam cuſtody fi; ficte per calluſionem ſequatiir, &c.-]} 

Yereby is remedp given to the heir at his fullage, if the garden p2olecuce feinc-- 

1y,0z by colluſion againft the wife,ſo as the heir ſhall not be barred in his Writ 

of admeaſtirement againff the tenant in dower. NO 9 Leh, 

rx8.4.3- Plow. The heiv ſhalt not be d2iven 6 ew the manner bf che feint pleading, bug 
CO.g5- to alledge the fame generally, ooo nn 07 008 
9 H6.5; The tenant in a-Precipe doth-pleav, that an eſfranger Hath recovered again(t' 
him by verdict in an aſflice,: the Plaintif againft chis vervdic'cannor generally 

ayer, that this was. by covin, but-mult ſhew ſome ſpecial matters; - ' 


Regiſt. 191. Vee, C Et tam in iſto brevi, quam in breve de admenfaratione paſturz, 
N.B. 9. & 10. .: celerior quam prius de cxtero fiat proceſlus..}. Whereas by. the Com- 
E-N-B. 148-8 mon Law. the pzoceſs in-both choſe Writs were ©ummons, Attachment; any; 
Diltrels infinite, by this Ac a maze. lptedy pzoceeding. is pzovidey. . . . ../.... 

34 E. 3. damag.2. There is great affinity betwen theſe two Writs, as hereby ic appeareth :. 

\ #2 E.3.19. Regiſt. amongſt others there is one difference, that in a Writ of admeafurement of 
YJ7.- - . 7 - dower the Demandant ſhall recover damages, if the tenant appear not the firſt 
2.2.1. day, aud. yield to avmeaſurement foz the iſſues in the mean time. ; , but in avs, 
meaſurement of paſture no damages ſhall be recovered at all... - "4-oÞa 

MPoze ſhall be ſaid of the pzoceſs, and pzoceding in this Writ of admeaſures. 

ment of dowex in the expoſition of the next Chapter, only to remember by the. 

Mirror cap-s. $ 5. Way what the Pirroz ſaith, Le'ſtatute de admegſurement eli reprovable in pluſors 
, points quant as proclamations, de ficome admeaſurement, & ſurcharge ſont teali- 
:-»bles per juries de office. | "IO | oft. : 


'C Ita quod cum perventum fuerit ad magnam diſtrigionem, 'den-. 
tur dies, infra quos duo comitatus teneantur, &c.*] : þy reaſon of thele 
wo2ds, Cum perventum fuerit ad magnam diſtri* the very Writ of diſtreſs ſhall 
contain, & interim in duobus plenis comitatibus tuis publice,proclamari fac*, quod 

_ "predic? A. quefuit uxor T. veniat coram, prefatis Taliciaris ad \ reſpondendum, 
.&c. fi voluerit, & ad audiendum qudicium ſuum pro pluribys defaltis. - | 
4 E.3z. admeaſur. : And yet I find, that after the 5 grand diſtreſs returned, the Plaintif pzayed a 


I2s Pzoclamation, and chere it is taken, that he had not ſurceſled-his time, - but is 
F was granted. 


Dee moze of admeaſurement of dower in the nert Chapter following. 
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"Un per ,placitura, motum. per, breve de admenſuratione _pa- Clans.i.r2.c.1 
Al :Rurz:, +paſtara 71 ; 6 admenſurats. ali Lan 0. coram. Juli, Srod-laloc2g 
:ahquando- in! coffr' coram! Vicecorn-;;;-maltotiens 1contingit;,. quod Flee atop. 

poll: hujaſmodi 'admenſurat -actam',7/1terum:pomt-Alle;, .-qui. pri- Mirr.cap.s, s5,: 
mo ſiperotictavit" paſturane; phacis animalia'quanr"adriphum pete | 
'rinet' habend',""nec faper* hoc 'hucuſque proviſam#yiſſer reme- 2-7 
dium :*-Statutum eſt, .quod de_ſecunda* Ceo Aiohs fiat re- 
medium conquerenti ſub' hac ' forma”, Quod vans Se habeac 
breve de Judicio, fi coram Juſtice admenſurata fuerit paſtura , 
quod Vic in prizſentia. partium . prxmonitarum ( fi, intereſſe .vo- 
duerint ); inquirat de;/;ſecunda ſuperoneratione.  Quz, ſi inventa- 
fuerit , 2ans 17 es Juſtic ſub ſigillo Vic, & Gals Farr \& 


+4 


Jari adjudicent conquerent1 damna , & ponant in extractis va- 
orem animalium -quz ſuperonerat/ poſt': admenſurationem 'fa&am 
poſuit in” paſtura , vltra quod debuit;,:- & extractas-liberent Ba» ' > T 
Fonibus de Scaccario , -nt-inde reſpotideant  Domino:Repgi, Si'ih '. .. 
com. fatta fuerit ,admenſuratio', tune: ad 'nſtantiam querentis ex-  . 

eat breve de Caneellaria, .,quod Vic jnquirat ſuper hujuſmodi fu- 
peronerat, &;de ayeriis. politis in paſtyram ultra. debitum nume- 
rum , vel: de: pretio Dom Regi-ad; Scaccar' ſuum reſpondeat. _ Et 
ne Vie fraudem' faciat: Domino: Regj: in- iſto: caſi , - concordatum 
Eft, . quod omnia' hujuſm -brevia de+ſecunda ſuperonerat , quz 
exeunt de Cancel” irrotulentar ,  & mm fine anni mittantur tran- 
ſcripta. ad Scaccar', ſub ſigillo Cancellarii, ut videant Thefaurius 8& 
Barones de Scaccar' qualiter Vic refpondeat de exitibus hujuſmodi 
brevium:; - Eodem modo irrotulentur brevia de Rediſſeifina, & mit- 
tantur ad Scaccarium in fine anni. | 


PF» 4 


At is to be obſerved, that the UWrics of admeaſurement of paſfure and of 7 £-4-22+ F.N.B; 
dower are vicountel, and are not returnable, and the parties may thereupon 225:1-£ 14336: 
plead befoze.the Sheriff in the County. | 4455 

Woth theſe pleas may be-removed out of the County Court by pqne at the 
ſuit of the Plaintiff, without ſhewing cauſe in the Writ, but at che ſuit of the 
Defendant he ought to ſhew cauſe, 

-— Now where this Statute ſaith, Aliquando coram Juſticiariis, that is, when 

the plea is removed vefoze the Juſfices,there upon pleading,o2 confeſſion bekote 

them after admeaſurement made and returned, judgment ſhall be given by the 

Juſtices 3 but if the plea be not removed, the avmeaſurement ſhall be enquired Regiſt.judic.fol} 
of, and made befoze the Sheriff, and ſo be theſe wozds (aliquando in comit* co- 35-9» & 40.4. 
ram Vicecom) to be underſt@d. 

Ore the judicial Writ of admeaſurement of paſture granted by the Court of Regiſt. Judic. ub} 
Common pleas foz making of admeaſurement, which Writ is returnable bes fvpra: 
koze the Juſtices, 
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C Nec fuper hoc hucufque proviſum fuiſſet. ] Pet J have ſin 4 


Anno r1H.3, in Recozd in t1 H.3. where a Wirit:de ſecynda ſuperogeratione was granted, 
_— curris, e2 Ki y - FY 4.4 
London. 


C Statutum eſt, quod de fecunda fuperoneratione fiat remediuny 
conquerentt ſub hac forma, Quod conquerens habeat 'breve de ju. 
fg 


+7. +”, dicto, fi coram Jufticiariis admenſurata faerit'paſtara. Þ 7 The 
Regiſt.rg7. Ke-; [ff Which judicial Writ'is, Ehat the Sheriff in the pieſerce of the partios, 
Ef wdlc36- -- | if they Wi be' preſent, 'boing'waraed, Hatl/enguire by a Jury of the ſecoun 
Nr BY han -ſurcharge, and whar cactet ſecondly. ſurcharged,, Aud the, vaio of! 46, whioh 
5 E.q.22, Ver, -4b,4t be founh,:aud returned: under tHe Leal of the Sheriff, aud the leals of the 
N:B.fol.72. '  Jutozs,.the Juf; 85 GgH a0Age-BRAGEE:£0 L56 PATLY, and cattel which 
Tuxcharged after che. admeaſurement made [hall be fozfeiced tothe King, and the 
value of them Kft be eſtreaeed into the Exchetuer that thereof the King may 


br anſwered. © | . 


y b 


on "CE $2. cor fad fiierit admenfaratio;/ tune ad inftantiam: ques 
Regiſtr.1579, *Fentis exeat breye de Cancellarra, | Which Writ you 'map *find inj 
the Regiſter, '- LS D132 : 


© De freumda: fuperoneratione. ] Aud here tt is to be known that! 

Temps E.r. ad- & TUrtt de ſecunda fupexoneatione Iyeth vot-againi/any that ſurchargeth after 
a: fogmer @dmeaſurement, but only againſt. thew, againſf. whom che Writ: 

*** was ought, and-which were particularly charged with ſurcharge in the Writz 
F.N.B.r26.4, faq all the Commoners,as well thoſe whfch litcharged not, as thoſe which fur- 
charged, are to.be admealuted:; and rherefoze it appeareth noc who ſurcharge, 

Hut only they that are chariced therewith, and ſs found : Yereupon it followeth, 

that a Writ defecunda ſuperoneratione Tyerh not againtt avy, - but againlk theng 

chac were named, -aud thereof:ronvided in; the fir} Writ > fo he-cannpt he 

chargep with a ſecond, that was not eylpoble of the-firſt : aud therefoze noug 

ut ſich as werg named in the fozmer Writ thall fozfeic their cattel, gc. oz 


pield damages-- 


C Et ne Vicecomes fraudem fac Domino Regi. ] Here is $205 
viſion made top2event the frand of Sheriffs, leftby their fraud they ſuuld-pres 
vent the King of his duty. 1 4 
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FNUm capitales  domini diſtringunt feodum: ſaum + pro conſue. 

4. tudinibus & ſervitiis. fibi, debitis,; \&- medius-fit qui te: 
nentem! acquiectaxe, debeat, cum non. jaceat in ore.terientis, - poſt- 
quam, diſtrictionem.,replegiaverit 5. dedicere demanda capitalis'dos 
mini, ſui ,; qui advocat in+ curja Regis! juſtam /diſtriftionerty freri 
ſuper _,tenentem ſuum , vis. ſuper medium; - multi per. hujuſ- 
modi diſtrictiones; hucuſque gravati extiterunt; . per hoc: quod 
medius,. ( licet  haheret per quod diſtringj. poſſet')- -magnas fecit 
dilationes -antequam ad, curiam yenerit ad reſpondendum - hnjuſ2 
modi, tenentibus ſais, ad breve de medio :/ per hoe etiam quod 
durius, fuit in caſu-, quando  medius nihil habuit;in caſir etiam 
cum ,tenens , paratus Nirer facere capitali domino. \ſervitia"6 con- 
ſuetudines ,exaGtas,, , & capitalis dominus ſervitia-8- confuetudimes 
ſibi, dehitas , renuebar,.percipere per, /manum -alterius, . quam''pet 
manum . proximi- tenentis. ſui,, & fic amiſerunt 'hiujuſmodi-tenert- 
tes. in dominico- proficuum terrarum ſuarum [aliquando ad tems 
pus, aliquando. tqtg. tempore 'fuo , ,nec fuit antea aliquod re- 
medium..1n - hoc; cafu' proviſum, /; Ordinatum eſt & proviſum in 
hoc caſu, remedwum in, poſterum; ſub, hac forma. + Quod-/quam 
cito hujuſmodi tenens im dominico';, habens medium inter” ipfam 
& capitalem dominum , diſtringitur,, - ſtatim..,perquirat ' fibi 'te- 
nens : bxeve:. de, medio. - Et fi medius  habens 'terram in 'eodem 
comitatu_ diffugerit uſque ad magnam diſtritionem, 'detur ' que- 
renti in brevi ſuo de, magna diſtrjQ? talis dies, - ante cujus- ad- 
ventum duo, comitatus teneantur, & .precipiatur  Vicecom,' quod 
diſtringat medium, per magnam diſtritionem',; /prout in- brevi 
continetur... / Et: nihilominus Vicecomes in duabus, ;plenis » comi- 
tatibus ſolemniter proclamare faciat., quod hajafckk medius ve- 
niat ad. diem in brevi contento.,. reſponſurus tenenti- ſao.” Ad, 
quem diem {i venerit., -procedat placitum inter evs: modo / con- 
junQo. ., Et, fi non. venerit bujuſmodi; medius; amittat ſervitium 
tenentis ſui.,. & a -modo non -reſpondeat ei. tenens in —_ 
ſed ( omiſſo :ullo., medio  reſpondeat : capitali domino de' eifdem 
ſervitus 8 conſuetydinibus , - que prius facere debuit  praxdiqus 
medius., , Nec habeat. capitalis. dominus. poteſtatem : diftringendi 


c 


medius..<1; facere deheret ; habeat, tenens in hog; :caſu: exceptio- 


- 
[i 


_" "TE th. En 
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Cap.g! 
Jaþ.90 


Attachiamento. Et fi Vicecomes mandaverit , quod nihil habet 
per quod poteſt attachiarj, 'nihilominus ſequatur breve de mag- 
na diſtritione , & fiat pyoclawatio in forma prxdidta, $i verd 
medius non habeat terram in comitatu in quo fit diſtritio , 
. ſed habeat terram in alio comitatu , tunc exeat breve originale 
ad fummonendum medium ad Vicecomitem Wllius comitatus in qu6 
fit: diſtriqio. / | Et. cum teſtificatum fuerit per illum Vicecomitem, 
nod nibil habet in comitatu ſuo , exeat breye de Judicio ad 
fymmonent medum ad Vicecomitem illjus comitatus 1m. quo te- 
ſtificatum fuerit quod habet tenement' , & fiat ſea in 1llo co- 
mitatu ,: quouſque perveniatur ad magnam diſtrictionem, & pro- 
clamationem, - ſicut dictum eſt ſupra: :de- medio 'habente 'terrani 
in eodem comitatu in quo fit diſtriftio. Et nihilominus Gat 
ſeqa-in-comitatu- in! quo nihil habet ( fieut diftum eſt "ſupra de 
run -nihil habente ) quouſque perveniatur''ad magnam diftri- 
jonem. & proclamationem , ſt' proclamationem'in utro- 
comitatu-'fatam adjudicetur medius de feodo & fervitio 
eo Et cum aliquando 'contingat-, quod” 'tenens in' dominico 
feafiatus cſt ad: -tenendum''de- medio per minus fervitium,” quani 
medius: facere debuit capitalti domino, cum poſt' hujufmodi pro- 
clamationem_attornatus fit tenens capitali domino, medio omiſ- 
ſd, | neceſle habet tenens reſpondere capital dothino de fervitiis 
& -conſuetyd. quz medius e1 prius facere debuit , 8& 'poſtquam 
medjus venerit. in Curiam , & cognoyerit , quod 'acquictare 
debet tenentem fuum, vel adjudicetur ad acquietandum , fi poſt 
hujuſmodi cognitionem aut judicium queremonia perveniat, quod 
medius non acquietat tenentem , tunc- exeat - breve | de Judicio , . 
-_ Vicecomes diftringat 'medium ad acquietandum tenentem , 
ad eflendum coram Juſticiariis ad certum diem ad oftenden- 
dum: quare- prius'' eum non 'acquietavit. Et cum per diſtricio- 
nem venerit ,  audiatur querens. Et fi querens verificare pote- 
rit , quod ipſum non acquietavit , fatisfaciat de damnis', & per 
judictum recedat 'tenens quietus de fuo medio, & attornetur 
capitali, domino.” Et fi ad primam diftritionem non ' venerit ; 
| exeatbreve de alia diſtrictione , & fiat -proclamatio, '& poſt 
quan teſtificatum faerit, ' procedatur ad Judicium , | ficut ſupert» 
us. dium eft.' Et ſciendum eft, quod per hoc ſtatutum. non 
exchiduntur tenentes, quin habeant warrantiam, fi de'tenemen- 
tis'' ſuis implacitentur, ſuper medios ſaos''& eonim hredes , 
fecundum . quod prius habuerunt , nec _ctiam excluduntur tenen- 
tes,  .qum ſequi -poſſunt verſus 'medios 'ſuos , ſecuridum conſue- 
tadinem prius. ufitatam , fi viderint quod proceſſus corum. plus 
leat per antiquam confuetudinem , quam per iftud ftatutum. 
Ex ſciendum eft;” quod per -iſtud ſtatutumnon providetur rc- 
medium. quibuſcunque mediis, ſed folummedo' in: caſa 'cum fit 
Anus  medius: tantum inter dominum diſtringentem & 'tenentem, 
&;. -1n caſt quandg medius ille eft plenz ztatis, & in 'cafu quan- 
do tenens , fine -przjudicio alters quam medii,' attornare : 
- 2 | pote 


Cap. " Waſtm. ſecond. © 373 _ 


poteſt capitali domino , quod diftum eſt pro mulieribus tenen- 
tibus in" dotem , & tenentibus per legem Angliz, vel aliter ad 
tertinum vitz, vel per feodum talliarutn, nabus pro aliquibts 
cauſis. nondum. eſt proviſum AGAR 5 JR Deo Fine 5 alias 
providebitur. 


. One milthief here firſt mentioned befoze che making of this Gtatute 50 E529 
was , the great delays which were uſed in the Writes of Mefhe, fn whith 
the pzoceſs at the Common Law was Summons, Attachment, abi 
infinite 3 and yet the tenant in default of the Meſne was p2eſently diftrainey 
bythe Lozd Paramount, which miſchief appearech by the: pzeamble of this 
or : Fopremevy whereof a moze ſpedy pzocoding is given by this Aa in'a 
rit of Mcſne 
Another miſchief was, when the Mcſne had nothing within the ſame Coun 
ty 3 fo there the Tenant was without remedy, and though the Meſne had ſuffi- 


rient tn another County, the Common Law ertenved not thereutico, in both 
which cafes remedy is given by this Act. | 


C Pro confuetudinibus & ſervitiis, &e: 7 The vſfreſs ik be takin 4 E-3-48: gp 
foz the cuſfows 02 ſervices whichthe Meſne by reaſon of his tenure oiight to vo **51374: 
to the Lo2d, within which, fuce ſervice to a Punvaed is.comp; but not 
ſuce'real, thac is, by reflancy, efcher to Yuuvzed, Leee, 03 e, foz that. is 
nor by reafvn of his tenure, 
--*Bur ff the Trehant” be viſfrained foz the-relief of the Mcine, oz Ke $E-3.49. rofRo7 
reaſonable aide, albeit they are rather imp2ovements of ſervices then fer- 37.3 


E.4-27, E.N.B, 
vices, yet.the Tenanc ſhall have a Writ of Meſne, becauſe they grow *” rea- s ig - " 
ſon of the tenure, 


C Et miedivs fit. ] -3f there be A. Lozd, B. Mefne, ©: Mefine, D D. tenahc TTB - - "FIR 

peravaile A. the Lozd Paramount viſtrein D. foz ſervices, @c; he baingerh "ef 4 <1 Fax 4 
rit of Meſne againſt C. and recavereth damages againſt him, whereupdn C. | 

the Mcſne may have:a Writ of Mecſne againft'B. but if B. plead nient diftrein in 

for default, the fpeciad matter miff be ſhewev, and as ——— the general ifſue, 

und foevery Meſne thall have his Writ againſt his Mcſ 


' C Qui tenentert acquietare debear: } ' There be twd kinds of acqul- 31.E.r. meſve 531 
tals: one expzefs, and che other implyed:- expreſs, thy manner of ways: - Wd wy _- 
- - Firft, byfinevz ded, either at the creation of the tenure, v2 after: fecondly, 222+ ib1d-59. 


by arknowlevgment of acquital : thirdly, by p2efcripcion, _ my I, 44g 
Implye, five manner of ways: E.N.6.136. 


Firft, by owelcy of ſervices; ſecondly, by tenure it frankalmoigne 3 z thirdly, 
in frankmarxioge fourthly, by homoye aunceſivel; and fifchly, in dower. = 


C 1a caſu etiam cum tenens paratus effet! facere capitali Domino 
ſervitia & conſuctudines exaftas, & capitalis Dominus: ſervitia & 
conſuetudines fibi debitas retivebar percipere per mami alterivs; + 
quam per manurii proximi tenentis ſui, &c. .] By the Commnen' Law Lib.s. 58. Brod 
the 1.020 Paranivunt might have refaſed his fervitesby the hands of ek te- oy, 110,141, bo 


nant peravaile, oz dp the hauvs of tenant fo2lile,” where the ri £349: 216.5 
| becauſe tho Mcfne 8+-hs it reverſion was His: very tenny ' piiviry for the * 
which remedy is given by this Act: 


C Uſqque 


'»Waſtm. ſecond. — Cap. 


o 


| C.Uſque ad magnain Giſtritioncm. ] This muſt be underſfoy of a 
t of Melne recur! 


Ui ble intothe Court, of CommonPleis, and not of a Wric 
of Meſne that is vicountell, arid not returnable... on | 
F.N.B.136d. © 'And althongh.a Wrrit'of Meſne be depending” betw#n' the tenant and the 
Meſne, pet the Lo2d Paramount may p2oced, #c. foz he ſhall nor tarry till the 
matter be tried'in the Writ of Meſne. | 
rot wg Put it appeareth by Fleta, $i medius fit paratus ipſum tenentem acquietare de 
Brir.foþ58.bs _. . ſervitiis,,quodcapitalis Dominus ab co exigt, tunc ſecunduny xquitatem juris ſub- 
: Fvenietur terjenti per. breve, 2iz..; quod capitalis Dominus dcliltat,. and there the 
- Writ in-that caſe appeareth. | | 


v 


:17: C Etf: medios habens'+terranit{ eodem' comitatu , &c; ] 
Brit.ubi ſupra * Pere is pzovided\a moze ſpeedy pzoceding in the' Writ of Meſhe, if the Meſne 
had land tn the ſame County, I OY, 


-C Et f non venerit hujaſmodi medius, amittat fervitium, te- 
| "rtentis fur, '& a rhodo non reſpondeat,, &c. ] If the Meſne apyear ngt 
apo cap.43- at the grand diſtreſs, he ſhall be foze-judged, that is-to ſay, that the Meſne (hall 
10H.6.26. -.1 , ole the Fs vices of his tenant of-the tenements betoze holden, And that. the 
| 4: Mefnebeing omitted, the tenant from chencefozth ſhall be attendens & reſpon- 

"dens to the chief Lozd by he fam ſervices, as the Meſnc holdeth by... |, 

21 E.z.meſne 48,” Eut it is to be obſerved, that the itnmeviaty chtef Lo2d mitit be named in 

10 H6.fol.26. fo2e-fudger';' f02 albeit he be a ranger co'the Writ, and by his veath the Uric 
4 8.6.28. of Meſne ſhall, not, abate 3. pet in the judgment he that is then immediate Lozd 
Rr Paramount mu be parcicularly nated. -= | 
4 Nec habeat capitalis Dominus poteſtatem diſtringendi tenentes 
in dominico, dum prxdictus tenens offerat e1 ſervitia debita, & con- 


dueta. } Pere'thze things'are to be obſervey; | 210 
\ -, 1+ Thatthe Tenant mult offer:aud tender.the rent-o2 ſervice due upon the 
| laud, andnvc be; ready only, by reaſon of the wozd (offcrat.)” io 31123 
2 H.6. avowry 1. ..' 2+. This muſt be done at the.time, when the Lozd comesto diſtrain, | 
2 H.6.fol.3. _ ::; 3- @hatthis Act is to:be anderſtod of ſervices andcuftoms whiththe tenant 
- Bas pe ry od may do, as payment.of rents; delivery of heriot-ſervice, vz'the like ; but extenv- 
pra. li.o, fol.110, eth not to perſonal ſervices annexed to the perſon of the Meſne, as homage, fe- 
'J1T« 2 i, Alty, &, foz he-canuoc ſay; J become your man+/noz ſwear:to him fealty,} #c. 
.:.1 - But afcer;foze-judger, then the tenantſhall-do-all manner; of ſervices which the 
= - Melne oughtto have done, fo2 then thePefunalty is extinct 3 -but as long as the 
NINE. Weinalty remains, the perſoual ſervices remain with.the Meſie, Servitia perſg- 
744-4 nalia ſequuntur perſonam. | tres 7? 


o« © - * a-+5 - 
IH ITS OC MAIL f#%, 


C Et: apitalis Doiminus exegerit i plus,” quam medius ei facere 

deberet, habeat tenens in hoc caſu exceptionem verſus Dominum 
' quamhaberer'medius, ']:-Yerebp- p2oviſton is made foz the tenant to'take 
- any advancage:that the Meſne/might do, if*the chief Þ62d vemand other ſer- 
vices then the Meſne ought.to do; albeit he be a ſtranger to the avowpy, 


EE 2s E # ii 7 c 016. nets bn ly P Ks ” } w7 LIK T #4 + J1 { } 
pag pps C5 Vera medius nihyl-babuerit in-poteſtate Regis] Pere ſob po- 
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Shtpts p Regis-is-taken foz:the power of the King to adminiſer/ juſtice to his 
Ter tie moja bp be Weis, Poe regia eſt facere-juttiriam. fx the firit part of the 
f 1 ; a n |f u eg I99, : | 3% ) , ; , T y » 4" 4 
BIO And by this bzanch remedy is given to the tenant where the Maſne had no- 
thing, where he had no remedy by the Common Law, { 
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' C Adjudicefiir mediusfefrofo & fervatio fyo.];Yeve .gqibiidac 


% 


judger is given ju; the.cales-hete nachtioned, which is 8 beceer avwv'fpabict3e- vihnom.cclh 1: 
medy t thed InMou 2.44 £1) 4034 03 Gia0g Qiarmantt 341 19 0371 201 banco rot.147. 


near 9 BOSS 3300 TO 106116966 $393 300 THR BING) 302 C18 106} Su . Rich. de 
;; CE poliquam medius, Ke. c gverity: &c. 1 veltadjuditerurath OSS = 56 
acquietandum;. 3 GE 6 poſt; .&c-: 3 medius non acquietavit tehefiteas 18 E.2, ibid. $71 
Medius, the heir of the Meſne ſhall not be fo2e-judged within this Statt : 46 E.3-31. 
_ that this Art ſpeaketh of the Meſne only, and not of the Mcſne and his 

eirs, | 


© C Satisfaciat de damnis,8 op judicium recedat, &c.7] This bzanch of hb 
the Statute giveth damages and fo2e-judger, and the Plaintiff cannot take da- ah rt SY 


3 ' 13 E.2. ib.68. 
mages, and leave the toze-Juvgehy'bue IE iy her take both, acceingo 42 E5.1- 
this bzanch, oz neither of them. "© a 40 £46; 


C Et ſciendum eſt, quod per hoc Stat non excluduntur tenentes, : 
guin habeant warrantiam. | [By chis claiſe the! wartanty of the tenan adam, ne. 
(which was ever, much ef&wed in law) -is Cave and pyeſerved, and manpvgs * £3492 
comp2eþended both warrauty au acquital. - // (1 7 ve tt 


© CNeecetiam excludpintur tenentes, &c.] Þere the tenaut hath elegi- | 

vn either t6 take the benefic of this Ac, .by taking the p2oceſs given by the 2352: m<ſacoA 
fame; pzto take the pzorels at the'Common Law, and this was abundans caute- £1 Biz, 

ha : fog thisKtatute veing in che affirmative, the tenanc might have had eleci- | 

pn (if chis clauſe had uot ben) but abundans cautdlanon nocet: and the ancient 

Dages of the Law did ever make-chings as plain, and leave as lictle to con- 

frucion as might be... 11 JU | 

-* CE Sed ſolimmodo quandounus fit medius, &c. ] Pereby it appears 


eth, that nd foze-judixer can be, but when there is but one Meſac berwen the 


Lo2d Paramount aud the tenant, '/  - 
{i 7 25, | 133% ll 
_. C In caſu_ quando medius eſt plenz #tatis. ] Albeit a feme covert be 7 E.2. tmeſc 96; 
not here excepted, yet. by god conſfruction ſhe is excepted, - A #7 
7 £:43.101.4Is 


C Sine przjudicio alteris. ; Theſe w62ds were ſpecially intended of ZE, fg 
tenant in dower, 02 of tenant foz tfe >. 02 tn tatl-wich a remainder.over ; foz 14 E-2.tir. melns 
vgainff them uo-fozejudger ſhall be given, but their extent is far moze large, 7 
_ If the diſleiſoz, 02 any other thac hath a defeaſible ticle in the tenancy doth 
foze-judge the Meſne, this hall not pzejudice the diſſeiſee, oz him that right 
hathz foz they are within the remedy of chele wozds, That every foze-judger 
ought to be ſine prxjudicio alterius, "Y: | 
._ But if thevanghter foze-judge the Meſne, and a ſon is bon after the fozes 
judgment, the ſott ſhall not avoid it 3. foy it was ſine prejudicio-alterius, when 
the judgment was xiveu./ | MABEL Oe | | 

If. two jointenants/bzing a Wric of Meſhe, and the one is fummoned and ſe- 
vered, and the other ſueth fozth, he cannot to2e-judge the Meſne, betauſe he cans 
not reſpondere capitali domino de ciſdem fervitiis & conſuetudinibus, que prius fa- ,, x 4:39 
ccre debuit przdiCtus medius. | DT Ek 

90 it is, if there be two joynt Meſnes, and the one appear,-.anv the other 
make default, no foze-juvgment ſhall be, foz the ſame caule neceſſarily colletev 
{pon the ſame words; | | 

They 
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19 £.3. tit, meſuc . They that are ſeifed in auter droit, ag onſet t of ht 
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that are ſeifed in auter dro Tile hs 
Statham. o} the Abbot'oz Piioz in ned, reed ts Ponaſtety, oz the like.,1 
h fo26-judge;'no2 be fuzt-judged; etl ey f0'be inves tet nor” 
done CE Le the wen poo is no! v:--which vp 
Law to the alteration of any. eſtate is.requiſice, as che Dean ayd Chaptex to 
the Eithbp, nnvthe Covent £othe Abbot; Privz, pol oP OP Fg 
24 Fi3« meſne 410 <3 Af: tha(Meite hanging thi Wiitf Men aga if him" alin. 'by fihe; athe 
.-: - 015 the right of the meſnalty paſleth to the coniilte; pir-che'Mefre *may be tores/ 


ON #04 
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-» (>'"! 92 juvged, and the conuſee ſhall not take — of theſe wozds, UE, Jicio 
#iidgm 


, 11... 1: Merius,betanſe:heccameto cht:meſaalty; pendente!brevi, dnid/in of 
-..-+...2 $i Law the Meſne(as:to the Plaintiff) remain feiſedof rhe meſualty 3'toz; pers 
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Regiſtr.19.b, =. \Um mn 1tinere Juſtic proclamgt fuerit, quod omnes qui 'brevi# 
- © I.4-liberare: voluerint;: ca liberent/mfra certum terminum, poſt 
quem nullum breve recipiatur, -millti'de ho&confidetites, cam mos 
ram fecerint uſque ad prediftum terminum, .& nullum breve ſyper 
eos fuerit liberatum, de. licentia. Juſtic recedunt, poſt.quorum re- 
cefſum adyerſarii ful ipforum abſent percipientes,: brevia, ſua: porriz 
' gunt in cera,; quz, aliquando per-favorem, -alquando'pro dono' per 
icecomitem recipuuntur, -& ui, qui ſecure credebant irecefſifle, tef 
ſua-amittunt: ut-bujuſmodi frandi fibventatiir tnpoſterum, ſtatuit 
Dominus Rex, quod Juſtic in Itineribus ſuis ſtatuant terminum quin- 
denz, vel men(is, .minoris;yel majoris termini, ſecundum quod. co- 
mit fuerit major 'vel minor, infra; quem-terminum publice procla» 
metur,” quod omnes qui brevia liberare, voluerit, ea'liberent infra 
terminum illum. Et in adventum illius termini certificet Vicecomes 
 capitali. Juſtic itinerant1, quot brevia habet,' & quz, & quod ultra 
lum terminum nullum breve'recipiatur, quod fi receptum fuerit; 
 proceſſus per illud faftus pro._nullo habeatur : . excepto quod bre- 
ve ceſſatum- durante” toto'1tinere relevari Poterit. - - Breye etiam de 
.  dote de viris qui, obierint al” ſeiſiti infra fammonitionem itineris; 
 aſliſx ultimz, praſentationis,- & quare. 1mpedit, - de Ecclefiis vacan- 
tibus, infra ſummonitionem-;pred*; quiocunque tempore ante recef- 
ſum Juſtic recipiantur” in itinere; "Breve etiam nove diſſeiinx, 
paconque tempore faQa fuerit difſeiſina, recipiantur in .itineribus 
© Concedit Domus Rex de gratia ſpeciali., quod: lt qui his 
bent tenerh, in diverſis. comitatibus ;:/in -quibusJuſtic (itinerant 
vel de _quibuſdam tefi in-com in quo! Juſtic' non itinerant , tis 
ment. 1mplacitar* , - & . de- aliis tener in comitatu, ' in quo Ju- 
ſtic non itinerant, implacitentur : ut coram Juſtic; apud Weſt, 
vel de' baneo- domini Regis, vel-coram Juſticiariis ad Affiſas, ca- 
ieyb30; CHIGU 4250 SER 1rD picndas 
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piendas affignatis , vel, in, aliquo,comitatu; coram:; vic, vel ity 
aliqha Cur Baronum, . facere ,poſſint girieralem attornat 'ad pt6- 
{quendur pro. cis in oninibus placitis in” itinere Julie 'pro iptis 
vel contra ipſos motis vel movendis, duratite ttiniere.”” Qu quidem 
Attornatus, vel Attorfi, habeat poteſtatem 1n- placitis :motis oye 


nere\quouſqrie plicitutti'tetthitierur, ve! dominus fans, 
verit,"nec"per hoc'exctiſentiis, quin fint in juratis, &. 


x 
- 
* 4 


5. Coram 
(3.34331 3. 134 
 C Cunh in itinere Juſtic proclamat fuerit quod omnes qui bre- 
yia hberart volnerint ea'liberent infra certurn termintith, &c; 


Herthy'is reclted rhe niilthiek which was befoze che making of this Ad,the > 21 


C Ut bujaſmod? fraudj fibyeniatur,mpoſteruny,z.. Ratuit domh-Fleta lr. ca.r$] 
Rex, quod Jufticiart in” itineribus ſais ſtatuant terminumy quin- 

denz , vel menſis, minoris vel majoris termini ſecundum quod 

comitatus fuit .niajor el minor , infra- quem terminum ' publice 

proclametur , : quod omnes qui brevia liberare voluerint ea libe- - 

rent infra terminum illum , & in adventu. illius termini certifi- 

cet. vicecomes capitali 'Juſticiar* itineranti quot brevia Habent 8& 

quz, - & quod ultra tum tertminum nullam breve recipjatur, quod 

ſ1 receptum fitertt, proceffus per illad fattas' pro nullo habeatur. TT _ 
Upon this purview was great queſtion, whether the King might diſpenſe with T5e 5 E-2. in 

this Law, and xive # futther bay, then hereby is preſcribed, and in che envay/7heaur- Regiſt, 
judged thac he might foz advancement and furtherance of Juſtice, ©f this kf 
purview,: the Mirror with to-much alperity faith-chus, Leffatate de Caſpention 117597 c#'5. $ 5+ 
de bricfes en Eyres eſt reprovable come repugnant '« la grand chartre, que dit, nouns ; 
ne veerons a nul droit, ne delaierons. Et pur quoy ſont briefes rebotables de audi- 

ence Eins pur le multitude des briefes, que adonques ſe font; & pur le petit rioni= 

bre des Juſtices perit droit de pluſors. 


C Excepto,quod breve, 8c. '] Þere followeth five exceptions: 
. 7. The firlt is, that a Writ abated may during the whole Eyre, be 
mended, | h EINE | gh in | 
2, Writs of Dower of the ſeiſin of men that died within the Summons - qe 5p _ 
| Ow, ( which is by the ſpace of fozty days befoze che beginning of 2? PKG: 
the 7 AS 7 Fn ; ; 
3. Aſliſes of Dartein Preſentment. | | WE ES 
| 4. Quare impedits of Churches vacant within the afozeſaiv Dummons ſhall be 
received at any time befo2e the departure of the Juſtices. | 
5- Writs of Afſiſe of Novel diſſeifin, at what time ſoever the diſſcitin was 
done, ſhall be received during the Eyre of the Juſtices, 


C Concedit dom Rex de gratia ſpeciali quod illi qui habent te- Regiſt.fo.19,20! 
nerf, 8&c. ] Yereis an Att of grate; and therefoze it is termed accopding- 72001%s 4:2 
ly, De gratia ſpeciali 3 fo2 where the King by his Pzerogative befoze chis and zs. 8 £.3.20, 
other Dtatutes made by Letters Patents, oz by Urit under his great Seal, 
grant £0.any Demandant 02 PV, Tenatit, oz Defendant, to make Attozney 
in any Action, andto command the Judges to admic ſuch perſons to be Attoz- DOM 
neys fo, them: Now julkly is this Act ſfiled an Act of Gzace, foz chat the 
King gave his Royal aſſent to this Law foz " quiet and ſafety of his Subjecs, 

cc 


giving 


Weftm. ſecond Capo? 


giving them power-herebp to make Actozneys in caſes herein expzeſſed, where- 
by the King loft ſuch p2oftt of the great Seal, as he fozmerly received in ſnch 
cafes, Statutom ex gratia Regia dicitur, quando Rex dignaturcedere de jure ſus 
Regio pro quiete 6 ;commodo popult ſui. | do) 


''"C Ui qui habent, &c. ] This A,extends. as well co Coxpoxations 
axKegate lining: as Paioz and Comminalty, and to ſole Coming as 
£6 ppivace perſons: and it extenderh' as well co Juſtices in Eyre of the Fo- 
reff, as 'to other Juſtices in Eyre ſe the fourth part of the Inſtirutes, cap. 
Juſtices in Eyre, & cap. the Courts of the Foreſts, and the Regiſter ubi ſupra 
fo2 clatm of Liberties, | 


C Quouſque placitum terminetur..] - By the Judginent againſt the 

Men oe) y, defendant, the Warranty. of Acrozney is. determined ;-foz thereby/Placitum 

6.x. 33 8.5.45, - {cxminatur, but only to ſe Execution (which is the fruit of the Judgment } 

3486.51. within the year : and if he ſue out Execution within the year, he may p2oſe- 

_- cute the ſame after the year z but if he ſue out no Execution within the year, 

WE $2 1] then after che year''is ended after Judgmenc, his Warrant of Attozney is 

determined, | eine. | | 

5 £.4:20. 13 E.z, QC Attornatum generaſem..J' Df this general Attozney you ſhall often; 
47- F.N.B. 25E, IgaD It Our 15wks; '} 

Regiſt.19,20. 


C In omnibus, placitis in itinere. ] . This is not underſtad of an/ Aſ- 
iſe of Novel diflcifin, fog it ig querela, and. uot placitum Aſſiſt, whereof ( as- 
elſewhere hath ben ſaid) there is plentiful authozicy in.our Boks, 


C Nec per 'hoc excuſentur quin fint 4n- Juratis & Aſlifis corany 


Ma Fa 14. eiſdem Juſtic'. ] The wiſvom-of Partiaments,and of che Sages of theLaw 
a ag oi, | th ever been, that able and ſufficient men ſhould not- (to the Hinvzanice of 
6.25. 35 8.6.42. Juſtice) be exempted foz ſervice in Juries and Aſſiſes. | 


. 
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CAP. XL 


E ſervientibus, ballivis, camerariis, & quibuſcunque recepto- Flera lib. 2.04.64) 
ribus, qui ad compotum reddendurn tenentur : Concordatum Ng NY 
eſt & ſtatutum, quod cum dominus hujuſmodi fervient dederit eis 
auditores compot1, & contingat ipſos efle 1n arreragits ſuper compo- 
tum ſaum omnibus allocatis, & allocandis, arreſtentur corpora eorum, 
& per teſtimonium auditorum ejuſdem_compoti, mittantur & libe- _ 
rentur proximz gaolz domini Regis in partibus illis, & a Vic, ſeu 
cuſtodi ejuſdem gaolz recipiantur, & carceri mancipentur in ferris, 
& ſub bona cuſtodia, & 1n 1lla priſona remaneant de fuo proprio vi- 
ventes, quouſque dominis ſuis de arreragits plenarie fatisfecerint. At 
tamen 1 quis iz oaolz liberatus conqueratur ; quod auditores com- 
poti ſui mjuſte gravaverunt, onerando ipſum de receptis quz non 
recepit, vel non allocando ei expenfas aut liberationes rationabliles, 
& inveniat amicos, qui eum manucapere voluerint ad ducendum co- 
ram Baronibus de Scaccario, liberetur eis, & ſcire faciat Vicecomes 
(in cujus priſona fuerit ) domino, quod fit coram Baronibus de 
Scaccario ad aliquem certum diem cum rotulis & aliis, per quos com- 
potum ſuum reddiderit, & in preſentia- Baronum vel auditor”, quos 
aſlignare yoluerint, recitetur compotus, & fiat partibus juſtitia, ita 
quod fi fuerit in arreragiis, contrimittatur Gaolz de Fleete, ut ſupra- 
dictum eſt. Et (i diffugerit, &'gratis compotum- reddere noluerit, 
ficut in aliis ſtatutis alibi continetur 5 Marlbridge cap.23. diſtringatur 
ad veniendutn coram Juſticiariis, ad compoturn reddendum, fi habeat 
per quod diſtringi poſlit,” Et cum adcuriam venerit, dentur ei Au- 
ditores compoti, coram quibus (1 fuerit jn arreragiis,& ſtatim arrera- 
g1a ſolvere non poſhit, committatur gaolx cuſtodiend' in forma prx- 
dic. - Et fi difivgerit, & teſtificatum fuerit per Vicecomif, quod 
non fit inventus, exigatur de comif in comitatum, quouſque utlage- 
tur. Et fit hujuſmodi mcarceratus irreplegiabilis. Et caveat fibi 
vicecomes, vel cuſtos ejuſdem gaolz, five fit infra libertatem five ex- 
tra, quod per commune breve, quod dicitur Replegiare, vel alio 
modo fine afſenſu domini ipſum a priſona exire non permittat. Quod 
fi fecerit, &-ſuper hoc convincatur, reſpondeat. domino de damnis, 
per hujuſmodi ſervientem fibi illatis, ſecundum-quod per patriam ve- 
rificare poterit, & habeat dominus ſuum recuperare per breve de de- 
bito verj#s cuſtodem, Et {1 cuſtos gaolz non Fahear per quod juſti- 
_cietur, vel unde ſqlvat, reſpondeat ſuperior ſuus qui cuſtodiam hu- | 
juſmodi gaolz ſibi cenimiſit, per idem breve. 
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ae Ec "IND BC E.38. 4 E.3.9! 

C Servientibus. ] Every Writ of Account mitt be bzonght againft one, 13 E 3- Accomm 
either as Bailiff, Receiver, oz Gardein in Docage 3 and therefoze againſt a ſer- 75: 4? Rn 
vant as ſervant, o2 againſt an Apprentice, oz a Controller, Surveyoz, Peſſen- 4cc2t0.2* 
ger, 02 the like, a Writ of Account lyeth not, unleſs he be charged as Bailiff oz x1 8.2. ibid.gs, 
Receiver, | | RES: oi F.N.B. b.c.d.c. 

A Gardein in Docace caunot be committed to pziſon. by fo:ce of this Act, foz 17 E-2-Procl.2033 
& Gardein in Docage is in loco parentis, and this Act beginneth with Servienti- 23 52: AvoNry, | 
bus, and this wozd Servieitibus 1s to be applied to Ballivis, camerariis, & recep- pr 4c 13:37 
. Cre 2 ctoribus 


380 L Weſtm. ſecond. ; | Capt fo 

4 toribus z fo2 this Act ſon after this ſaith, Cum domini hujuſmodi ſervientum de- 
TE oct derit eis auditores, &&c. Where theſe wo2ds are £0 be obſerved, viz. Domini, the 
ſe&.124 YL 02ds 02 Maſters, and Servientes, ſeryants,which wozd Servientes erteuvs to all 
For thisServient?% any therefoze the Gardein in Docage being no Dervant, noz the Yeir Lozd, oz 
end of chis Chap- PaCer is not by this Att to be impailoned, tc. 
1 Part of the In- (| Ballivis. ] This wo2d is ſufficiently knewn, ad if Gardein in Socage 
ſtirures, ubl lup- gecypy after the heir attain to the age of 14 years, he may becharged as Bailiff, 


x Part of the In- C Cameraris. } Receivers were anciently called Cham berlains, becaufe 

Nirures, 153+ they were wont to keep the money received in Chambers ſpecially pzovided foz 

Flera 11.2.<4.70- that purpoſe 3 yet cannot he be charged as Chamberlain in an account, but ap 
Wailiff, oz Receiver, foz the cauſe aboveſaiv, 


C Et quibuſcunqz receptoribus qui ad compotii reddend'tenentur.J 
Receptores is a known wozd, and nedeth no further explication. 


43E. 3-31.49 E- OQ Dederit cis auditores. ] An acconnt taken befoze one Audicoz, is 
3-2+ $0 ant” ;, not within the purview of this Statute'z foz this Ac is in nature of a Com- 
n 70 -— —_ and a'Commilſlion being maze to two o2 moze, cannot be executed by 
1.6.1e. 14 H.6, ONe alone. 
_ - > 6. pe By this Act the Auditozs are Judges of Recozd, and therefoze by conſequence 
lib. 10. fol.103- fin an Action of Debt foz the arrerages of an account befoze two oz moze Audt- 
7 rat ., £028, the Defendant ſhall not wage his Law, 
[9 Ivy '* . And by the ſame conſequence of reaſon, if the Lozy be found in ſurpluſage 
Denbauds caſe, Upon the account determined by the Audico2zs as an incident to their authozity 
ubi ſupra, in an Action of Debt bzought by the Wailift fo2 this ſurpluſage, the Lo2d ſhall 
not wage his Law, becauſe by fozce of this Act (they being Judges of Recozd) 
g Hug. cap.8. no wager of Law tan be allowed againit their Recozd : and ſo was it adjudged 
in the Exchequer Chamber, as it is repozted in 20 H.6. But if che account be 
2086.17.18, Made befoze one Audicoz, this (as hath ben ſaid) is out of che Statute, and 
14 8.6.24. therefoze there he hall wage his Law; but the Lozd cannot be committed to 
Vide infra, F © Pailon (ko2 the cauſe afozeſaid) by to2ce of this Ae. 
Jn au Action of account againſt a Receiver, foz 13 8. 4d, oz any other ſun 
43 E-3.21. under 40 s. the Sheriff in his County Court ſhall not hold plea of it; and the 
reaſon thereof is, becauſe the Sheriff caunot aſſign Audicozs who (as hath been 
laid) are Judges of Retozd, and the Cottnty Court is noCourt of Recozy, 


C Omnibus allocatis & allocandis. '] + Wy theſe words, if the Low be 
found in ſurpluſage, it is within their autho2icy, and therefs2e parcel of their 
Recod, and ſo in that cafe (as hath been ſaid) no wager of Law. 

ut albeit the Auditozs do diſallow a juft demand, yet ſhall he take no aver- 
ment o2 advantage upon theſe wozds, againſt the Recozd of the judgment'of 
the Auditozs; foz, Judicium pro veritate accipitur, and Nemo potelt contra re- 
cordum verificare per patriam : but he hath remedy after by this Aa, by a Wris }. 
of Ex parte talis foz his relief, whereof moze ſhall be ſaid hereafter in his p20s 
per place, . 


ome ep. Ze C Arreſtentur corpora eorum. '] Note at the Common Law, the 
Sie Ay itliam ers P20Ceſs in Account was Summons, Attachment, and Diſtreſs infinitez by the 
berts caſe, Dtatitte of Marlbs. a Writ of Monſiravit de compoto was given; and here by this 
bzanch the body may be arreſted, and after by this Ac p2oces of outlaw2y is 
Civen in account, fo as after the account decermined the body of the Defenvant 
map be arreſted, tc, | 
4 £.3.30- 27 H.6, Fe the wozds in effec be ſuper compotum ſuum, &c. arreſtentur & liberen- 
G. Lik.8. fol.11g. tur, fo as the auditozs by fozce of this Ac ought to commit him, &c.. pzelently 
D.Bonhams caſe. aftyr the account determined. 


C Proximz 


. 
_ 
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C Proximz gaolz Domini Regis. ] This is intended of the nert 12 £.4, varce 444 | 
Gaol, though tt be not in the fame County, foz, as it hath ben ſaid, the Sta- 27 TON 253k 


rute is in nattire of a Commiſſion, and therefoze chis wozd proximz mult be 
purſued. 


C Eta Vieſewcuſtodi ejuſdem gaolz recipiantur. ] The Auditozs 
mult make a warrant in w2iting under their ſeals to the Sheriff upon che 
ſpecial matter, and thereupon the Sheriff onght to receive the accountant in 


execution, m_ F- H.3.249 
A . #2 . 2 | 1b.2.fol.44, 

CE Carceri mancipentur 1n ferris. ] Pereby it appeareth that the She- Poyarons caſes 
riff ought to kep him in falva & ara cuſtodia, and hath power by this Ac, 45 fol. 100. 
ned require, to lay Jrons upon him foz his ſafe keping but this the Gaoler "rs rr 
could not have done by the Common Law, as by all our ancient Authozs it Brir.fol, 14,175 pry 
appeareth, | Flera 1.1.ca.26, 

TE by IITOT C4.5.S I. 

C De uo proprio viventes. ] - By this clauſe it appeareth, that he chat. £2: <2799-4322 


Nr ets Ing: Vide 5 
ts ſo impziſoned mult live of his own, rfl Co 


| j-G 7 dg ei tine? pes petirereal. in fine; 
C Auditores compoti ſui ipſum injuſte gravaverunt. ] By this clauſe” Britton fol.90 

is the Writ of Ex parte talis given to the accountant, if the Audicozs affigned Flea l.2.c.64» 

by the Lo2d either charge him de receptis quz non recepit, vel non allocando ei Regiſt,137. 

expenſas aut liberationes rationabiles, and this Writ is in nature of a Commiſ- EN B.129.t. 

ſion to the Barousof the Exchequer, foz that they are the Soveraign Auditozs 73 E-3- barre 2537 

of England to hear and audite the account, Et quod fiat Juſticia partibus. MN 74 

But this Writ lieth not, but where the account is taken befoze Auditozs af ** 

figned by the Lozd, foz if there be a Writ of account bzought, and the Courc 

alligneth Auditqzs, there lieth no Writ of Ex'parte talis, foz in that caſe he 

ought to ſhew his griek to the Juſkices, and they ought to do him Juſtice, any 

the Writ of Ex parte talis ts grounded upon this Act, where the Lozd aſſigneth 


C Quod {it coram Baronibus de Scaccario. ] The Writ in che Regi- 
ſter, and F.N.B, ubi ſupra, is Coram Theſaurario & Baronibus noftris de Scaccario, 
but it ought to be coram Baronibus de Scaccario atco2ding to this Act, and that EIT 
the rather, becauſe the arons are (as hath ben ſaid) the Doveraign Auditozs Flcts 24.64; 
of England, and herewith agreth Fleta, 
- Upon ſureties found he ſhall be at large to follow his Writ of Ex parte talis, Dier 35 8.8. c.54 


befoze che Barons, but if it be found that he was in arrerages, he ſhall be in er- 
ecution again. 


C Ec i diffugerit, & gratis compotum reddere noluerit, &c. 7 
' Vide Marlebridge, whereby the Writ De monſiravit de compoto is given, Marlb.ca.231 


C Et fi diffugerit & teſtificatum, &c. ] Pere is pzoces of outlawzy Fleta ubi ſupri 
given in account; p 


' C Et caveat fibi Vicecomes vel cuſtos ejuſdem gaolz fi fit infra 
libertatem. '] This Ad ertends to all Keepers of Gaols, and cherefoze if 11 H.4 53: 


one hath the keeping of a Gaol by wzong, oz de facto, and luffereth an eſcape, 51 52-121 
he is within this Statute, as well as he that hath che keping of it de jure, 


C Sine aſlenſu Domini. ] And this aſſent may be by paroll, and ſhall be 


oa . : H. 8.24.5; 
þ ſufficient bar in an Acion of Devt bzonght foz the eſcape; Der Curlacc, 


CEt 


3 62 
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4 E443. Dier 

15 El.322. 16 E+3+ 
damap.81. 13 E+3 
barre 253+ 42 All. 
Pl.i1. 45 E:3-1+ 

2 R.2. iſflue 160. 


9 H.6.19. 30 8.6.6: 


Dicer 10 El1Z.275- 


x R.2.Cap.12, 


16 E. 3.dam.$ Is 

- 13E.3.ibid. 

Lib. 8 .fol 44 . 
Witringhams caſe. 


See cap.43+ 
I3E, 3. bar-253- 


11E.2. Debt 252» 
11 El. Dicr 278. 


31 El; ubi ſupraz 


 C Et habeat dominus ſuum recuperare. per breve de debito, &c. 7] 
There was no Action of Debt againfi the Gaoler fo? an eſcape at the Common: 
Law, but the party was d2iven to his ſpecial Action upon his caſe, which Aci- 
on was grounded upon a Treſpaſs oz waong, and not upon any contract inde 
02 in Law, but this Act firſt gave the Action of Debt againſt the Gaoler,which 
had let one to eſcape, which was committed top2ilon by auditozs foz arrerages 
of account, but it lieth not againlf the Gaolers Erecutozs, becaule it is a Treſ- 
paſs, and befoze any other Act of Parliament by the equicy of this Ac .an 
Action of Debt did lie againſt the Gaoler foz an eſcape in Court of Pipowders, 
and ſo'in all other caſes, - | EA | 

Afterwards the Statute of x R. 2. fo? a fitrther declaration gave-the Action 
againſt the Gardein of the Fleet. | "Y | | 

But albeit this Ac, and the Dtatute of x R.2, alſo doth ſpeak per breve, yet 

a bill of Debt lieth alſo by the equity of this and that Statute, albeic it hath 
ben holden to the contrary, but fince it hath been bften adjudged that a bill of 
debt is maintenable upon the ſaid Acts. 

Now fo2 as much as the Statutes do give recovery by Writ of Debt, inci- 
dently, thep do give damages alſo, | | | 3 

This Ac doth extend to feme coverts and infants, that are kepers of Gaols; 
to charge them in an Action of Debt foz the eſcape of one in execution; 


C Reſpondeat ſuperior ſus, qui cuſtodiam hujuſmadi gaolz fibi 


commilerit. ] This is to be underſtod, when one that hath the cuſtovp of a 
aol of freehold oz inheritance, committeth the-fame to another that is not ſuf-- 
ficient, His ſuperioz ſhall anſwer foz the eſcape of. the pziſoner > But he ſhall 
bb have the Action. of Debt againf the ſuperioz as long as/the inferio2 is 
umeceene, '2 ! | 

The Wayoz aud Citizens of London. have the Sherivalty of London in fe; 
and the Sheriffs of London are Bardeins under them, -and removable front 
year to year, in this caſe the Sheriffs of London are Gardeins, andthe Bayoz 
and Citizens their ſuperiozs3 and though the Sheriffs appoint a Ke&eper under 
them, pet he is not within this Statute, becauſe it is intendable when the Gar- 
dein cometh-in by him that hath the freehold oz inheritance in the cuſtody, fo 
this Act doth extend but unto two ſuch degrees; fo2' there cannot be co ſuperi- 
02s Within this Act, but one ſuperioz and one inferioz, | JOU 

The Puke of Norfolk being -Barſhal of England of inheritance, and having 
authozity to make a Deputy doth make a Deputy, who hath checuffopy of the: 
-oigg he is the Gardein,. and the Duke of Norfolk his ſuperto2 within'this 


+ 


Cap. 2; 
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CAP. XIL 


Uia, multi, per. thalitiam volentes. alios. gravare., procutant | , X 
ho ard Tye RIF zo aptly et 7 Rh GIEED 
peliatores'mibil habentes, unde.domino, Regii pro fall appello, nec aps- 
pellatis de damnis refpondere poſlint::;:Statutum eſt, quod cum aliquis - 
fic appellatus de felonia {ibi impoſita ſe acquietaverit 'm- curia'Repis 
mods debito, vel'ad ſeam appelltoris, vel Domini Regis: Jaſticnat - 
rii corafn quibus auditum erit hujufmodi' appellum' & terminatyum; =» 
puniant appellatorem per priſonam unius anni, & nihilominus reſtity- 
ant hujuſmodi appellatores damna appellitis, ſecundum diſcretionem - 

Juſtic, habito reſpeCtu ad priſonam vel arteſtationem quam occafione 

hujuſmodi appellorum' ſultinuerint ' appellati, 8 ad infamiam ſuam, 

quath per impriſonameritum, vel alio modo incurrerunt, & nihilomi- 

nus verſus; dominum Regem graviter redimantur. Et fi forte hujuſmo- 

di appellatores non habeant, unde predicta, damna reſtituere poſſint, 

inquiratur per quorum abbettum formatum fuerit hujuſmodi appel- | 
lam per malitiam, fi appellatus hoc petat. Et fi invematur per lam 
inquiſitionem, quod aliquisfit abbettator per malitiam, per breve'de_ | 
Judicio ad ſeam appellattdiſtringatur ad veniendum coram Juſtic. 

Et fi legitimo modo convictus fuerit de hujuſmodi abbetto per mali- 

tiam, 'puniatur per priſonam, & teneatur ad reſtitutionem damnorym, 

ficut ſuperiusdiftum eſt de appellatore, . Vide anno 1 R. 2. cap. 13. 

Nec jaceat de cxtero appellatori in appello de morte hominis efſoni- 

um, in quacunque curia ubi appellum fuerit terminandum. 


By the wo2ds hereof it appeareth, that befoze this Statiite the Defendant See the Mirror | 
being duly acquitted, ſhould recover his damages, but that is to be underſtod**+.. "+ <o—— 
in a Writ of conſpiracy, wherein he ſhould recover damages foz ſatisfaction: $an;fp1.cor.  * 
in regard of the infamp, imp2ziſonment, and vexation done to. him, and further 157.c. F.N.B. 
that the parties convicted ſhould be fined to the =o and impziſoned, which, J 1 14-f-Kegiſt. 134] 
Have reav, began fn this ſo2t befo2e the raign of H.1. They which plotted, oz 
compaſſed the death of a man under p2etert of Law by bzinging of falſe ap- 
peals, o2 pzeferring untrue indictments againſt the innocent of felony, who 
rakes dulp acquitted, both. the appellant and his abbettozs were to ſuffer 
deaty. | | 

Wut King H.1. by attthozity of Parliament did mitigate the ſeverity of this 
ancient'Law-(left men ſhould be deterred and afraid to accuſe)-aftid did 92dain, 24 E224 27 AL 
that if the delinquents were convicted at the ſnic of the party, they ſhould make 59. Tf. 18 E.4. * 
ſatisfaction, and be fined and impziſoned: But if they were convicted by judge- _—_— _ | 
ment at the ſuit of the King, (whom they p2zetendedto intitle to the foxfeiture) -mcy's oof I 
then they ſhould loſe the freedom of the Law; they ſhould be ſo infamous as 
never to be any witneſs,oz to be of- any Jury 3 That they ſhould never come in 
o2 near the Kings Court,but make their Attozniesz thac chey,their wives, and 
their thildzen, ſhould be caff ottt of cheir houſes, and their houſes p2oftrated, 
their trees eradicated and ſubverted; their meaddws plonghed up-and waſted, 
every thing to be deſtroyed which nouriſhed o2 comfo2ted them, in reſpec of the 
villany and ſhame done to the delinquent, all againſt nature and o2der, fo2 v 
that the delinquent ſought the-blod of the innocent under p2etert and -colouy 
of Law, and this in later boks is called a villanons judgment, aU which -q 

cale 
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caſe of conſpiracy remain a conſtant Law to this vay. *But this Act doth give 
-the party a ſp&dier remedy foz his ſatisfaction then he had befoze, as hereafter 
thall appear; vn, STI 


———_ a 


Paſch. 408.4. &- . C Per malitiam. } Theſe wozds dd bpen divers windows foz the bets 
ram Rege. ter pnperandin and (olighenmng of the general 0zds of this Statuce,...._ 
Northampr. Joh, - 1, the ; peſtle be firit jnvinen of che't buy OE RS, the 
All a5E-r, Co- appeal tall nor be fnterfiod'to be commeytey per malitiain, deaiufe'the Main- 
ram Rege. Leic' Ut hath @ yy any ty on wp ar re abbr te bean 
Will.Burnell, = 03-y003e-men, fo. as it! hatl.ve- pzefumed that chePlaintiff was movey to: ; 
FA a Teepe Roy 6A 
> H 6.2. x4 8.1.2 19;ve) wdiamenſs taken. m'tye avience or Lye Parey WELE'LO2MIEV: UPON, PLA! 

3 124 Fi and direct 1 2, an} not upon impzobabiljcies o2 inferences: hit if "the indie 
part of the Inſti- ment be inſufficient; then it is'in judgment of Law as no invigment, andchen 
rures, ſe&.208. the appeal niay notwithſtanding'he'commeitced per thiafjtiam, & ficih firniilibus, 
hes f.5.2 09 ff : be a godtidicment, and -foititd after the appeal commenced; yet may the 

vba appeal be conmencev per maliciam; \ {ft 2th t (te | LL ONGR M1071 
- 24. Jf-one:be-appealevof inuider, and is is fotifp by verdict that hy killey hint 
{c. defendendo, this ſhall not; he: ſaid to be per malitiam, becauſe he had a juſt 
Iles fo, Y upd quiſque ob titelam corporis (ui fecerit,. jure id. fecifſe videtur's 
& lic de ſimilibus. : | Rs. panes | 
-  3.. The hett oz other fiear' of kirt may abbecthe wife Plarnciff in the appeal; 
Term.Mic.21 E.;, Et fic adjudicatur quod pater, trater, frater, &c, non {int in cafii hijus Naturi ras 
Coram Rege. tionepropinquitatis ſariguini, & ad cos pettinet predictam morterys ulciict : ;Hoy+ 
Rot.276. Hoy- lands Cafe, and cannot be ſaidto.be per malitiam- TLSLTDDLIET 
NT _ - 4. Malitia referreth only to the pzocurers any abettozs, ag it appeareth by the 

he erpzeſs wozds of this At; De 


Mich. 34 E.r. C Falfa —_— ] Swi after the making bf chis Statute; the wife 
Toram Rege. and herfecond hugbandd2onghe ar/appeal foz the death of her fozmer husbats, 
Porius ſtuicita The Reeozd ſaith, Non poteſt efſe/appellatrix pro morte prioris mariti, &c. ipfa 
quarn falficas, — Pro repellend? poena ſtatuti pro falſis appellis advocat appellum ſuum effe juſtum, 
nec falſum, licet fit caſſatum, & licet illud proſequi non poteſt, quia habet virum 3 

++" > » © que quidemt caula potius ct quzdam ſtultitia,' quam fallitas, ideo ex gratia curiz 

; - concell; eſt in-preſent aliorum Jaſtic? de banco, poliquam priſonam 15. dicrum ha« 

 buerit, quod finem fac? cum Rege. | x | 


_ 22 All, p.77, 


_ T De homicidio &. aliis felonus,] This. is not only incendeti 
of ſuch offences as were. felonies at the making of this Ac, - but of all 
oy Mos alſo, as have ben mave felonies by any Ac of Parliament ſince 


 CSeacquetaverit in Curia Regis modo debito. ] This #tatuts 
"DY doth extend both-to acquitals in D&d, and to acuitals in Law, -— 
Regiſt.34. 24 E:3+. _. Rogulzals {Am8h, as either by. verdict, o2 by battel, and in that caſe when.che 
73-4iE.3, Coro. Plaintiff. yields himſelf creaut,] oz vanquiſhed in the field, the judgment ſhall 
98, 21 H6.Car-12- be that rhe apyels Gall go quit, and thac he ſhall recover his damages againlt 
' yo ; pet ped the Plaintiff had bien Llain; then no judgment can, be given 
- Acquittals-iu Law; as: if cwo be appealed of feloup, the one as pzincipal, any 
the other as accellary, and both of them plead not guilty, #c. aud the Jury wy 
acquit the pzincipal, in this, caſe by Law the acceſſary is acquicted, and (hal 
$3 H.6.2. 8 R;5.6. TEcover bamages-by chis Act agaiud the appellauc, 4c. oz may have his Wric of 
Conſpyiracyac the Common Law, | | 
ar Al. 24; But if rhe p2incipal be acquicted by verdict; p2oces depending agaiuſt the ac- 
cellozp, che accellozy thall not xecover damages within this Stacuce, becauſe ng 
Jury can be re(oznev co alleſs them; at 


Cap. 2. Weſt. fecond. 


- If one be appealed as acceſſozy to two pancipals, one of the pincſpals isac- 2 airy Dier; 
quitted, the acceſſozy ſhall recover no damages until the other p2incipal be ac- 


quitted, "I TIT j Te: ext try »Y 4 ' {# A 
.-If the Plaintiff in anappeal be non-ſuic,. and the Defendant is arraigned af, jr An-4; 45 2.95! 
the ſuic of the King, and acquitcen, he ſhall recover his dantages. p his AG. Coronor 16 th, 
foz the wozds be, Vel ad ſectam appellantis vel Domini epis, bat this.Tuie of the 2. gig ans. ; 15: 


3s # Eu a 256.6: OB 4 $41 44 4 <iaet 4 +I > HE s 718 4. Stamf;,Pl, Cor. iy 
Bing muſt be intended upon the appeal after non-ſuit, foz an gcquitcal upon aj Face Coraastr 
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* - F02.debito modo acquietatus, fie 9 H.5.2, that the. ens beiltg acyuitten s 8.5.2. 20E.4-53 
by verdict, yet if his lie was never in jeopardy either th c Pf ne 49 Big wy : 
though it be in default. of the Plaintiff hizſelf, yet. is he not debito modo. ac- $$ gh 
quictatus within this Statute... SD 


The wife of Copleſion bzought an appeal of murder againſt,Stowell 3nd! ve Pafchi 14 Elle. 
of his lervants as pzincipals by being p2eſent,aiding and abettingStowelto cine, Coram Rege, 
Mit the murder, and Stowell appeared, again{twhom the ALOFT Der larel with Pier Manuſcript] 

a ſimul cum of his five ſervants, and Stowe! pleadep not-gutlty, anv;p2ocesw 
continued againſt the other five,and by verdict it was found thac Stowell killed 
Copleſione. in,his own defence, whereupon he was acquitted, and had his par- 

don of grace z. and it was reſolved by all the. Judges of England, that this ac- 

quittal of him'was'in Law an acquittal of all'the other five thac were chargen 

as p2incipals by being pzeſent, aiding, and abetting, and Stowell'could'not upon 
this Statute recover damages foz the cauſe-befoze remembzen. .. ... - 27 Aﬀſ.25] 

If the Defendant plead that there is a nearer heir, and iſſue thereupon taken, ge rt 
and found foz the Defendant, he ts diſcharged of the Action, but is not acquitted, x7 £.2. Cor. 485d 
of the felony within the purview of this Statute” fo it is if the Defendant be v1 1} 
dilcharged by Clergy, he ts not acquitted Sion the pirview'of this Dtacute. 

* If the Defendant wage batcel, and thePlaihciff vemur upon it, and ic is ad- 
judged againſt the Plaintiff, the Defendant is diſcharged of the appeal, but he 

is not acquicted, until he be acquitted of the fact at the ſuit of the King, 


k 2 


C Damna appellatis ſecundum diſcret Juſticiar habito reſpeCtu ad 22.3. Coro. 276: 
priſonam. } - Though-this bzanch be general, yet every appell& ſhall not. a LGI0s . - 
upon his acquittal recover damages, -foz if'a Bonk be appealed; oz a feme: cos 5 poneved age: © 
vert be appealed alone without her husband-and acquitted, they caunot recover Lib.r 1. tol.77. - 
anp damages by thſs Act in reſpert of their diſability, foz the'general wozys of Magd.Call cafe: 
this Ac doth not enable any to recover damages that thereunto was diſabled 12 R.2, judg.r08, 
by Law, Wut if 4n appeal. be bzonght againf the husband and wife, and 
they be acquitted, damages ſhall be given to the husband alone foz his damage, * 
and to the husband and wife foz the damage of the wife, | 

And where ſeveral perſons be acquitted, the damages mult be ſeveral, foz | 
the wo2ds of the Statute be Habito reſpetu ad perſonam. | Tr.30E.1. Rota? 

Wut then may be demanded, what remedy hath the Ponk oz feme covert be- Lendoy.y H.6,5,0 
ing ſolely appealed: The anſwer is; that they have no remedy by thts ®tatute, 74 375 11 
but the Abbot and Monk, and the husband and wife may have a Writ of Con- » 
ſpiracy at the Common Law, | | g H.5-2. ub ſupra. 

— Whenſoever any is acquitted by verdic; and yet his life was never in jeopar- | 1 2 
dy, either by reaſon of the erronious p2oces, 02 02iginal, oz otherwiſe, though 

this be within the letter of the Law, yec it is out of the meaning, and there -/ongoqin 
foze the Defendant in that caſe ſhall recover no damages, | 7 x 


C Ad infamiam' fuam. ] Foz a mans fame is above all chings to be © 1 
repaired, _ 6. 
| Omnia fi perdas, famam ſervare memento : Catsz 


Dues ſemel amiſſa,  poſtea nullus eris. 
Ddd KEv 


" W eftm. ſecond, 


C Et fi forte hujuſmodi appellatores non habeant, '&c. inquiratur 


per quorum abettum. ] Jf the Defendant fn an appeal be tried befoze Jus 
a Ee. ARjon ſur ſfices of Nifi prius, albeit they have but delegatam poteltatem, yet' they thatl in- 
t.28. 22E-4- quiire of the inſufficiency of the Plaintiff, and of the abbetto2s, and che wozds 
© pes 1+ df this Ac are, Quod Juſtic' coram quibus auditum fuerit appetlum & terminatum z 
pM E.x. Coram butt that great vver-ruler experiencia hath ruled, atibover-ruled ic by p2ecevents; 
Rege. Rota, Lon- that they'cannot give fidgment foz the damages, _ 
don, . .. This inſufficiency of the Plaintiff in the appeal muſt be found by the Jury, 
| | . andcannot come in by the averment of the party, and o it is in.other like cafes, 
2E.4-3. 8 H.5.6. © But here it map be demanded, What if the Platticiff in the appeal be ſuf- 
x7 E.2. Cor.386. ficient fo2 part of the damages, and not foz all, may not the Defendant by this 
26 pm >, i 6p, AC recover part againſt thePlaintiff, and part againft the abvettozs2 And ic 
Tr.30E-1-ub1 WP+ {,: refolbed that he muſt recover efther all againft che Plaintiff, v3 all againſt 
the abbettos, and not by parcels, fo as if the Plaintiff be not ſufficient foz the 
whole, the Defendant ſhall recover the whole againſt che abbectozs, foz predi- 
Qa damna & omnia damna, are all one, | TA 
It is a certain conclufion upon thele wozds of the Dtatute, that where dama- 
Kes ſhall not be recovered againſt the Plaintiff, chere none ſhall be recoveren 
againft the abbectozs > Alſo where the Plaintiff is ſufficient and fo found bp 

the Jury, the abbectozs ſhall not be inquired of, 


C Abbettator per malitiam. | Abbectozs were found ( upon the ac- 
3 Mar. Dier 120. fquittal of the Defendant) by.name, Ec quod procuraverunt, inſtigaverunt & ab- 
an 3c Ext. bl hettaverunt prediftum querentem ad capiendum & proſequendum appellum pra- 
Wupras dictum in forma prxdicta, and ſaid not per malitiam, and yec allowed of. But 
= __ ſurer way ts to purſue the wozds, fallo & per malitiam, accozding ts 

rtyis ad, > : 


nas. C Per breve de judicio ad ſetam appellati diftringatur, &c. J 
i k RE” Cor-286. This Writ is given in lieu of the Writ of Conſpiracy at the Common Law, 
Tr. 19 £.2. Coram the abbettozs coming in upon this pzoces may travers the abbetment, becauſe 
Rege. Rot.82. they were eſfrangers to the verdict, and if the Defendant that ſuech the diſtreſs 
- mL ger 4 be non-ſuit, yet may he have a new-Writ, and it is not peremptozy to him, 
bog Oapiya And albeic the Jury find neicher the time, noz the place where the abbetmenc 
| was, yet if they find the abbettozs, it is ſufficient, fox when the Plaintiff aps 
peareth, the Defendant may fhew time and place in god time, 
46.3. Coro.1o2. Note in 46 E.3. the Court granted firſt a Venire facias, and then a Diſtreſs, 
E.2, Aion ſur yy jt ſemeth that thePzoceſs given by the Statute is a Diſtreſs infinite. 
tut-28. ut if the Jury give to ſmall damages, it being but an Tnquelt of office, 
4p $i, the Plaintiff may have an o2ziginal Wrix of Abbetment, and Count to greater 
Kelwey 21» damages. 'Vide8 H.6, Cap,IO. | ; 
Tr. 30 K.x. Coram Note Reader, that Judicial Pzecedents, and the right Entries of Pleas upon 
4 mg 43, this (02 any other) Statute are god Jnterpzecers of che ſame, and of queſtions 
Ror.25. Tr, x9 8. that have been, o2 may be moved thereupon, 


S. Ibid.82. Miche "_ 5% 
74 R.7-ibid.Rot. © C Nec jaceat de cztero appellatori in appello de morte hominis 


fbla.Ror 54, Hl eſlonium, ] The Defendant that is appealed of the death of a man ought to 
10 8.9. ibid.Ror; have convenient expedition, and not to be detained in p2iſon, oz co live under 


8.Mich. 19H.7. the infamy of a murtherer longer than there is cauſe : and this Statute was 
b.Rot.27. o_ chiefip made foz the benefit of the Defendant. 


a pony Rall- _* Vide the ®tacuce of x E.3.cap.7, Patliament” primo. & Statut* de 1 R.2.ca13; 


Stamf,PL.Cor. 29 Te 6 


* 


63 "Y 


Cap. 13. _ Weſwm. ſecond. 337 


CAP. XII. 


& 


FN Uia etiam Vicecomites multoties fingentes aliquos coram eis 

in Turnis ſais indifatos de furtis, & aliis malefactis , 
caprunt homines non culpabiles , nec legitimo modo indiCtatos, 
& eos impriſonant, ut ab eis pecuniam extorqueant,, cum le- 
gitimo modo per duodecim Juyratores non fuerint indiftati * 
Statutum eſt, quod Vic in Turnis ſuis, & alibi, eam inqui- 
rere habeant de malefaCtoribus per przceptum Regis, vel ex of- 
ficio ſuo, per legales homines ad minus duodecim faciant in- 
quiſitiones ſuas de hujuſmodi malefaQtoribus, qui hujuſmodi in- 
quiſitionibus {igilla ſua apponant, 8& illos quos per hujuſmodi 
inquiſitiones invenerint. culpabiles , capiant & impriſonent , ſe- 
cundum quod alias fieri confuevit. Et fi aliquos aliter impri- 
ſonaverint , quam per hujuſmodi inquiſitiones indiftatos , ha- 
beant hujuſmodi impriſonati attionem ſuam per breve de im- 
priſonamento verſus Vicecom, ficut haberent verſus quamcun- 
= aliam perſonam , qui eos impriſonaret ſine Warranto. Et 
1 


cut ditum eſt de Vicecom obſervetur de quolibet ballivo I1« 
bertatis. 


C Quia etiam Vicecomites multotiens fingentes aliquos coram Flctali.2. ca43! 
eis in Turnis ſuis indifatos de furtis & aliis malefaCtis. ] Two - 
things are p1ovided, oz rather declared by this Act t 

I. Per legales homines ad minus 12, faciant inquifitiones, 

What Indictments in Tournes ought to be found by 12 at the leaſt; 


C Legales homines. '] go2e ſhall be ſaid hereof when we come to the F.,x.B. 1557 


Light and thirtieth Chapter of this Parliament, and the ninth Chapter of Ar- 
ticuli ſuper Chartas. | 


- 


C Ut ab eis pecumiam extorqueant. | This is the greateſt injultice, yidecap.Icineris 
when the innocent under colour of Juſtice, whereby he ought ts be p2otectev, ts 
vpp2eſled, and wzought to give money to redeem his veraciont; Tho things _ 
(it ts ſaid) overthzew the flouriſhing eſtace of the Roman Empire, Latens odi- 
um, Juvenile conſilium, & Privatum lucrum. 

By this Act you may ſe that Juſtice was pzetended, and ſo2vid Lucre inten- 
ded, which this Act in relief of the innocent p2ovideth to p2event, 


- C Perprxceptum Regis. ] Thac is, by the Kings Writ oz Commilſ- 

fion 3 but thereupon grew lo many evils and miſchiefs fo2 the ſingular pzofit 28 F.3. cap.s; 
vf the Dherifis, that by a latter Dtatute it is p2ovided that no ſuch Writs 02 F-N.B. 92. _ 
Commiſſions ſhould be granted to them ſo as at this day the Sheriffs cannot 4P-244 1250.46 


P2oced in thole caſes per preceptum Regis, De hereafter how this power Ex 
ptkicio ts reſtrained, 


Ddd a C Qi 
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Weſtm. ſecond. Cap. 5 


I E. 3. Parliam,2- 
cap. I 7 


C Qui hyjuſmodi inquiſitionibus. figilla faa apponant. ] The 


ſecond part is, that the Jurozs do put their ©eals to the Jnquiſitions oz Jn- 
dictments. 


By a latter Statute, theſe Jndictments are to be bya Roll indented, wheres 
of. one part is toremain with the Jndicio2s, and the other part with him that 


| takes the Enqueſt, 


$R.3. ca4: | 


it £.4.C.2. 4 E4- 
31+ 8 E.4+5, l1b.9. 
fol.96. Strata 
Marcella, 


This Ac of x E.3. doth extend to P2eſentments oz Jndicments, not oulp, 
in Tourns, but in Leets alſo, and the like. 

Se the Dtatute of 1 R.3. of what quality, hability, and Tivelihovd, che Jn- 
dicto2s in Tourns and Leets ought to be. | 

Wut ſitch cozrupt and partial p2oceedings upon P2eſentments and Jndic- 
ments befoze the Sheriff Ex officio, were, notwithſtanding all theſe pzoviſions 
ft Tourns and Lets, continued, until by the Statute of x E. 4. the power of 
them, ſave only to take Pzeſentments and Judictments, and to deliver the ſame 
to the Juſtices of Peace at the next Sefſionsof the Peace, xc. is taken away 
and by that Act authozity is given to Juſtices of Peace, to awary P2oces-upon 
all ſuch Pzeſentments and Jnvictments delivered to them, #c. which is to be 
tntended of ſuch as be lawful, | 


C Per breve de impriſonament. } This Act doth not only p2efcribe 
a fozm fo the Sheriff to purſue, but giveth the party remedy againſt the She- 


riff, if he purſneth not the foznrof the Act; foz, Non obſervata forma infertur 
adnullatto aCtus, 


C Et ficut dictum eſt de Vicecom, obſervetur de quolibet ballivo 
libertatis. ] Every Wailiff of Franchiſe, that is, of Lets, and views of 


Frankpledge, which are exempted out of the Sheriffs Tourn, and ars the Frans 
chiles here intended, : 


' 


he ———_ 


_Cap.14. 


Weſtm. ſecond, = . 389 


CAP. XIV. 


Um de vaſto facto in hzreditate alicujus per cuſtodes, tenentes 

in dotem, per legem Angliz, vel aliter ad terminum vitz, vel ' 
annorum, conſueverit fieri breve de prohibitione vaſti, per quod 
breve multi fuerunt in errore, credentes quod illi qui vaſtum fece- 
rint, non habuerint neceſſe reſpon@, niſi tamen de vaſto fato poſt 
prohibitionem eis diretam, Dominus Rex ( ut hujuſmodi error de 
cxtero tollatur-) ſtatuit, quod de vaſto quocunque ad nocumen- 
tum alicujus facto, non fiat de cztero breve de prohibitione, fed 
breve de ſummonitione, ita quod 1lle, de quo queritur, reſpondeat 
de vaſto fatto quocunque tempore. Et fi poſt ſummonitionem non 
venerit, attachietur, 8& poſt attachiamentum diſtringatur, & poſt 
diſtrictionem, {i non venerit, miandetur Vicecom, quod m propria 
perſona, aſſumptis ſecum x1j, &c. accedat ad locum vaſtatum, & in- 
quirat de vaſto fatto, & retornet inquiſitionem. Poſtquam retor- 
nata fuerit inquilitio, procedatur ad judicium, ſecundum quod 
continetur mn ſtatuto prius edito apud Gloceſt' cap. 5. de valto, 
20E. I. : | 


C Cum de vaſto fatto in hxreditate alicujus per cuſtodes, &c, 
conſueverit fieri breve 'de prohibitione vaſti, 8c. ] This errour loc: ca.g? 


herein recived is hereby clearly confuted, and hereof you may read moze in che 
Statute of Gloc. 


 C Non fiat de cztero breve. de prohibitione. ] By this the p20- 4E-3- Waſte 1293 
hibition of Waſte, whereupon an Attachment did Iye, ec. is taken away, and ,* 674 — 
in lien thereof an Action called here a Writ of Þummons, becauſe the Writ = 1072, F,N.Bs 
beginneth, Si A. fecerit te ſecurum, &c, tunc ſummoneas per bonos ſommonito- 

res, &c. 1s given, . 


C Ita quod reſpondeat de vaſto fafo quocunque tempore. Et fi 
polt ſummonitionem non venerit, attachietur, & poſt attachiamen- 
tum diſtringatur, & poſt diſtriftionem, {1 non venerit, manderur Vice- 


comit1, &c. ] If the Defendant be retoned Nihil, &c. ſo as peradventure he ,, y 5. $6. 2486, 

was never ſummoned, noz any other Writ ſerved, whereby he might have 44. 1: 8.6.3. .- 

notice, yet a Uric of inquiry of Waſte ſhall be awarded by chis v2anch3 fo 

here it is not ſpecified that ifſues ſhould be recozned, #c. but generally and 'by 

the Writ, the Wafe ſhall be inquired of by the oath of :welve men, where 

the Defendant-o2 any foz him may attend if he will, and the Jurozs may find 

again(t the Plaintiff, 3 H.6-29 
Note the wozds here be, Et poſt diſtrictionem, ſi non venerit, mandetur Vice- 

comiti, &c. Do as if the Defendant appear upon the Diſtreſs, and piead, and 

after make default, the Plainciff ſhall not by chis bzanch have a Wric to ens 7 H.4-15, 12 H.qþ 

guire of the Waſte, becauſe it is out of the wozds any purview of this Act. 3:4: 


C Quod 


_—_— 
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_ Weſtm. ſecond, Cap. 15 


C Quod in propria perſona ſua aſlumptis ſecum duodecim accedat 


ad locum vaſtatum. ] HYert are thu thtngs tobe obſerved : 
@ Regiſt. judic.23, 1, a That the Sheriff ought to go in p2oper perſon, fo2 that, though in rei ve- 
<p 2H \ p ritate he is no Judge, pet this Writ is in nature of a Commiſſion unto him,any 
= H.a 82. lib, "** he isin loco Judicis,and therefo2e he ought to go in propria perſona. It the DShe- 
fol.55. Fulwoods Tiff upon this Writ return, Quod mandavi ballivo libertatis, &c, qui mikti nul 
caſe, lib.8. fol.g2, lam dedit reſponſionem, the return is inſufficient, becauſe by the Writ (as the 
FIT caſe. Wok ſaith) he is a Judge, and hath power to enter into the Franchiſe, 
Repiſtju Hare 2. b Where ſome have holden, that the Sheriff may inquire upon this Writ 
ſup. 41 E.3.79. - by the oath of 6 02 8 perſons, it appeareth, that there ought not to be under 12. 
48 E.3.19. 28.4.2. fo2 the wozds of this bzanch are, Aſſumptis ſecum 12. yet this ts but an JnqueX 
3 H.6.29. 21 H.6. of office, foz it is taken fans miſe des parties, that is, without any iſſue joined, 
3% 34 H.6.12. 3. cThe Sheriff muſt go ad locum vaſtatum, together with the Jurozs, any 
3. Retorn , : : 
de Viſconts82, view the ſame ; fot, Ita cadunt potius ſub viſu, quam ſub auditu, 
34 R.6.42,44. . N 
416 E.3. ubi ſup, - C Et inquirat de vaſto facto. '] 4 3f the Wafte be aſſigned in divers 
34 8,6. ubi ſup. Towns, the Sheriff and the Jurozs muſt view (as hath been ſaid) all the places 
waſted in every of the Towns, but he may inquire thereof tn any one of the 
Towns 3 and this copulative doth ſo knit the wozds together, as he cannot in- 
quire of it in a fozrein Town, | 


De moze of chis matter in the expoſition upon the Statute of Gloc. cap.5. 


CAP. XV. 


N omni caſu quo minores infra xtatem implacitare poſſunt : Cort= 

ccf}um eſt, quod fi hujuſmodi minores clongati tint, quo minus 

perſohaliter ſequi poſſint, propinquiores amici admittantur ad ſe- 
quendum pro eis, Weſtmin(t' 1. cap. 47. 


W.r.cap.47 wh Act of W. 1. touching this matter was particular, but. this Act is 
Keneral, 
Regiſt,93, 28 AM, — Upon this Statute, whether the Jnfant be efloigned o2 no, he ſhall ſue by 
22, 2E.3.16 Prochein amy, foz the efloignment is put in this Act, to ſhew what miſchief 
go E.3.6, 13E. 3 may fall out tn_thts caſe; and therefoze when a Dergean: offered, that oath 
9 76. 8 Gould be made of the efloignment of the heir, the Judge ſaid, he would cake it 
2 E.N-B. 29. *'# upon his honeſtyz duc if the ſurmile that the Plaintiff is within oge Le un- 
37 8,8. fol.xx, Crue, and that the Plaintiff is of full age, his admittance by Prochein amy ts 
£rrour, & 1 
De befo2e in the expoſition upon the 40 Chapter of W.1. where this matter 
is handled at large 3 and obſerve well our Boks, where many times a Gardetn 
is taken fog a Prochein amy, and a Prochein amy foz a Gardein, | 
316.28. F,N.B, This Ad extends not to an Jdeot, 
48+ 


* 


_ 
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— 


militare. | | 


Albeit this Att putteth a caſe only where one inheticance deſcends on the 4 E-3+ receit 4% 
part of the Father, and when another deſcenvs'on the part of the Pother, yet WY 015" 2 of 
this Statute extends to all caſes of p2iozity. ; | - 
15y theſe wo2ds in the Att,[non habitoreſpeQu ad ſexum nec ad quantitatem.}- 
the doubts at the Common Law are here mentioned: the firſk, that ſome did 
hold opinion that the part of the Father being dignioride ſanguine, the wozthier 
blod ſhould be p2eferred 3 others did hold opinion that if the Lov of the land of 
the part of the Pother, firlt happed oz ſeiſed the Ward, he ſhould have it, and x4 £.3; gart F; 
that melior eſt conditio poſſidentis. «0 8 H.3. guard 1391 , 
Laſtly, ſome did hold that the tenure by the greater quantity and value ſhould 
be p2eferred: all which doubts are clearedby the purview of this Act. 


C De uno domino, 8&c, de alio domino, &c. 7], This At exrtendech 11 E.2.c.2:21 EF 
not to the King, becauſe befoze the making of this Ac he was to have the i 0 
Wardſhip of the body though the land were holden of himby poſteriozity 3 and |, x... Drfrobas 
ſo it is, if the King grant that Seigniozy foz life, the grant ſhall have the 2, x. 3.31,65- 
ſame benefic, in reſpect that the reverſion remain in the King + but if the King 18 E. 3-29. 12 H41 
granteth the te-ſimple to another, there the Lozd by pziozity ſhall have the ©5: 7+ Me 
Wardſhip, and the tenure by pziotity is revived, foz the King had the Wary- ? "44 > 
ſhip in reſpect of his perſon and p2erogative, 


C Alicui minori deſcendat hzreditas. ] This Ac is to be underſtod of 
a deſcent from one anceſtoz to one heir, and not from divers anceſfozs to one 
heir, noz from one anceſtoz to divers heirs, noz from one anceſto2 to one heir 
at ſeveral times, I. 
As if a man ſeiſed in fe of the Mannoz of D. of the part of the Father 
holden of A. by Knights ſervice, and of the Pannoz of S. of che part of the 
mother holden of B. by Knights ſervice, and dieth, his heir within age, this caſe 
(as by the letter thereof it appeareth) is within che ſcope and purview of this 
Statute; foz if the Father holdeth land by Knights ſervice, and the Mother 
hold land alſo by Knights ſervice, which of them die firſt, the 102d of whom 24 £326,453 
the land is holden, albeit there be but one heir to both, ſhall have the Wardſhip ' $ Ret-3e 
of the body, which being once veſted, ſhall not after be veveſted in reſpec of 3**7'5' 
any p2io2ity, no though it were in the Kings Caſe, \ EO 
. The Tenant maketh a feoffment in fe upon condition of the land holden Ver-N.8.97.53 
by p2iozity, and dieth ſeiſed of the land holden by poſteriozity his heir with- 
in age, the Lozd by poſteriozity ſeiſeth the body, the condition is bzoken, 
the heir entreth into the land holden by pziozity, the Lo2d by poſteriozity ſhall 


retain the Wardſhip, foz ſ&ing that both deſcended not'at one time, it is out of 
this Dtatute, 


C Habet 


GS: 


NC —_ 
aa. A . - 


C Habet maritagium. '] @he Lozd by pzivaity ſhall have the Wary- 
ſhip of the body, foy the Loſt Py ketionl thal] have the Wardſhip of 
che land hotven of him, as' well-as the 1.028 by pziozity of the land hol- 
ven of him, but the Wardſhip of the body being intire, and which bot 

24 T.3.15: cannot have, of. right: beloygeth:/'to: the Load! by pziozity by his 6 anÞ 
thereiq2e if -the LO2d by paiozity waive.che Wardlhip of che boy; and; res. 


le to take the, ſame, yet che Lozd by -poſteriozity .cannot take, 'avva 
of it, . ko2 by this Act the Wardſhip'of che body belongech co the Loy pm 4 
vzity, and tonvother, 6 een | 
-"C-De quo anteceflor ſuns fiterit feoffatus, habito reſpetu folum- 
14F:3. gard 37. niodo-antiquius'feoffamentum. ] Here it appeareth that the feoffment 
of the Tenancy doth only make the p2iozity, and not the change of the Seig- 
nto2y. 
Wut where this Dtatute ſpeaketh of a feoffment, it is to be underſtod of 
T7 Any.other aſſurance o2 conveyance of -the Tenancy, - . | 
ZE:3.gardzgs Per antiquius feoffamenturn, arg uot to: be-underſtod of the feoffment of the 
L 02d upon che creation of the Seigniozy, but of the feoffment made by the 
Tenanc of. the Land, -- 0 | 


To illuftrate the meaning of this Law by examples : 


© Dne holdeth lack acre of A. by Knights ſervice, and White acre of B, by- 
Knights ſervice, Anno 10 Reg. Eliz. infeoffeth C. of Black acre, *and 20 Reg. 
Eliz. infedffech CG; of White acre, who dieth His heir within age, B. ſhalf 
have the Wardſhip of the :body, foz C. hav Wlack' acre- per antiquins- feoffa- 
mentum, WEE | 
©0 it is if the heir of C. die ſeiſed, and both acres had deſcended to his heir, 
| he had holden 1Slack acre by p2io2ity, that ts, per antiquius feoffamentum mave 
pa to his anceſtoz, and ſs from heir to heir ſs long as both acres continue in that 
| line by deſcent, $f, | FT; 

6 I Dn the Lozds ſide the p2iozicy ſhall not 'only continue as long as the Deig- 

| nioztes continue in the lines of the Lozds, but alſo the change of the Seignio- 
ry maketh no. alteration, atid therefoze though the Loyd of whom Wlack acre 
ts holden alien the Deignio2y, yet if he taketh it-back to him again, Black acre 
ſhall be fill holden of him by p2tozity, the aſſigne of the Lo2d by pziozity 

; Hall cake advancage of ic as well as the grantoz. | Mo, 

Temps E.r. gard - Wut if the Tenant had aliened Wlack acre to another, and acquired tt back 
134-F.N.B. 142.4. again, yet ſhall he hold it by poſteriozity, fox now he holveth Whire acre, per 
OE ouch antiquius feoffamentum 3 ſo as the feoftment of the land ( as hath b&enTaid ) 
» SP owe -t, " doth make the pztozity, and that feoffment muſt be underſtod of the immediate 
7 E.3.11.3435 feoffment, but the pzioity of the laud doth attend on the Seigniozy,into whoſe 
13 E.3. gard 39. hands ſoever it cometh. 

18 E.3.29.b. If there be Lozd, Meſne, and Tenant, and the Meſne hold by pziozity, the 
+" Bay =p . Tenant in a Writ of Meſve doth fozejudge the Peſne 3 in this caſe the meſ- 
148.3. ard 375, Nalty is extinct, and the: Tenant ſhall be auſwerable to the Lozd, De cifdem 
33 E-3. [hd 14, ſerviciis & conſuetudinibus que prius facere debuit prediftus medius3 tn this caſe 
F.N.B.142. the Tenant ſhall hold by p2ztozity 3 foz 1. he ſhall Hold per antiquius feoffamen- 
23E.3. gard 38. tum; 2, The Meſne in ſuppoſition of Law was ſaid to hold the land, 3. The 
Statute of W. 2. that gives the fo2ejudger, p2ovideth that he ſhall Hold by the 
7 £.3.11-34,35. Came ſervices and cuſfoms, and in ſuch lozt, as tt may be vone fine przjudicio 
21E-3-11-19, Aalterius, and this ſhoulv'be to the pzejudice of the Lozd by pziozity, if he thould 
4 E-3-37- 30 E-3:7 loſe that benefit; 7 | 
a3 £38039  _ Jn a Raviſhment of Ward the Defendant pleaded that the Father of the 
- aha Infant held the Pannoz of D. of him the Defendant by Knights ſervice,Et you 
| tENUL 
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tenuit manerium illud de ipſo per antiquius feoffamentum, quam pater ſuus tenuic 
manerium de K. de modo querente and this was agred to be a god plea with- 
out ſhewing. of. whole feoffment he held by pyiozity, but genervlly, which is 
wozthy of obſervation, OG REL . 0 ng. 
- | A. Yolys land-of B.' by paiozity, 'andother land of C. by poſteriozity, and'in- 8 E.3.57. 18 E:5. 
feoffeth D- of both : 'this caſe is-out of this Statute, becauſe he cometh to both 29: Ver. N. B. 99 
the lands atone time;; ſo as he holds not either of them per antiquius feoffa. FN-B- 142. f. 
mentum , {d; per unum & idem feoffamentum 3 [Aud therefoze if he diech,- his Bro. gard 115, 
wi wichin 'age, the Low which firſt ſeiſech che body 'in this caſe ſhall 

ave iti! ©! 5775: | ft 
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CAP. XVIL 


TN itinere Juſtic' non admittatur de cxtero effonium'de malo le&1 

de tenemento in codem comitatu, niſi ille, qui ſe facit effoniari, 
veraciter fit infirmus, quia ft excipiatur a petente, quod tenens non 
eſt infirmus, nec in illo ſtatu, quo minus venire potuit coram Jaſti- 
ciariis, admittatur ejus calumnia. Et fi hoc per inquifitionem con- 
vinci poterit; vertatur illud effonwum in defaltam. Nec jaceat de cx- 
tero Fad eſlonium in brevi de ReQo inter duos clamantes per eun- 


dem deſcenſum. 


We bave befoze in general ſpoken of the five kinds of eſſoing, but reſerved Sce-Marlb, c. 12: 
to ſpeak moze particularly of this kind of eſſoine de malo legi in the expoſition 
of this Chapter, as in his pzoper place; 


C De malo le. ] This eſſoin differeth from all other kinvs of efſoing, 29 E-3: cfloine 27 
fo2 this eſſoin lieth only ad certum diem, foz he ought to appear ad primum 
diem, &c. .& ad tertium diem il avera ceſt effoine. ' 
Aud in this caſe he ſhall have two eſſoiners, and the one ſhall caſt the eſſoin, 
and the other ſhall ſwear, that he ſaw the party ſick, xc. | 
The miſchief bekoze this Act was, that che adverſe party could not take iſſue, 
that he that offered to be eſſoined de malo le&i was in health, and not ſick, any 
try it by a Jury; but it was inquired by four Knights returned foz chac pur- 
pole by the Sheriff, $i fuer” languidus aut non, and if they found that he was 
not languidus, theu he ſhonld have fifteen days after to appear, ſo as the party. 
was delayed thereby fiften days, and all the time befoze, and this was miſchie- 
vous 2: foz remedy whereof this Act pzovideth, that the party ſhall take iſſue, 
that he is not languidus, which if it-be ſo found, ic ſhall turn. to'a defaulc ; and 
if it be found that he is languidus, then he ought to have time to appear a year. ; H.3. efloine 186 
and a day, and befoze he cometh out, -he ought 'to have a Writ dc licentia ſur- 
gendi, &c. as it appeareth by the authozicies cited in the expoſition of the ſaid 
12 Chapter of Marlcbridge. | 


C 1a itinere Juſtic'.] Although Jultices in Eir are here particularly 
menttoned, yet this Act being a beneficial Law co ouſte delays is,taken by equi- 
ty, and-doth extend to the Court of Common Pleas, | | 


C Dc malo lei. } Sufficient hereof hath bien ſpoken, only this may be 
added that chis efſoinlieth not foz an Attourney, foz no efſoin ſhall be caſt foz | 


an A{tourney but the common efſoin only, | 
Gee C De 


- 
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rs 8.3. eſſoin 196 {| De tenementis 1N eodem com”. ] This effoin de malo leQi doth only 
lie iv 8 Writ of Right right, any vot in a Writ of Kight in his nature. 


xs H.3. cſloiv 19s MO Clamantes per enndem deſcenſum. } This eſloin de malo- le&i is 

#92,194- 20E.3- wholly ouſted in a UWnz& of Right between two claiming by the ſame deſcenc. 
TPO As between two yarceners either at the Common Law oz by Cuffom, xe, 
| But if one coparcener claim che land by feoffment made by her anceſter in fie, 
BraR.1.2, fol.66. N9W if- the other \coyarrence nefozce her of this land-in a'Wric of Right 
Britton fol.19o. b20ught againſt her ſiſter, ſhe may be eſloined de mals lei, and ſo betw@enewso 
13 E-1. drolt 51. byethzen ; fo as this Dtatute is intended where they claim che land per eundem 
FN-B, 10.2 deſcenſum, and not where they derive their blod only per cundem deſcenſum ; 
foz in the caſe put befoze where they claimby ſeveral titles, they -may join the 
mile by grand Aſliſe, oz by batcel, which they cannot vo when thep claim bp 

one deſcenc, | | 


_ — 
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CAP. XVII. 


Fleta1.2. cap.gg. \UM debitum fuerit recuperatum, vel in curia Regis recogni- 
Sec the firſt part tum, vel damna adjudicata, fit de cxztero in electone illius 
of the Inſttrutes, w a4 P odi d » d . . 
Sc&.504.yerb,per QUIL ſequitur pro hujuſmodi debito, aut amnis, ſequi breve quod 
Elegit, Vicecom!' fieri faciat de terris & catallis debitoris, quod Vicecom' 
liberet et omnia catalla debitoris, ( exceptis bobus'& afris carucz ) & 
medietatem terrz ſux, quonſ{que debitum fuerit levatum per ratio- 
nabile prectum & extentum. Et fi ejiciatur de illo tenemento, ha- 


beat recuperare per breve Nove diſleiſinz, & poſtea per breve de 
redifleifina, fi neceſle fyerit, 


Vide Mag.Char, At the Common-Law» where aÞubjed ſued execution upon a judgment fo; 
«8. lier oo El, debt 03 damages, He ſhould noc have che body of the Defendant, o2 his land in 
305+ be execution ( unleſs it were in ſpecial caſes, ) and the reaſon of the Law was : 
that the body in caſe of debt ould not be decained in p2ifon, but be at liberty, 
not only to follow his own affairs aud bulineſs, but alſo to ſerve the King and 
his Country when n@d ſhould require 3 noz to takeaway the poſſeſſion of his 
5 fob lands in chat caſe, fo2 that would hinder the following: of his husbanvzy and 
we fir Witt .2. "ile, which is fo beneficial to the Common-wealch, whereof you may reav 
berrs Caſe, At large in Sir William Herberts Caſe, - / RAT | 
, But by the Common Law he ſhould have execution in chat caſe only of his 
gjods and chaccels, and of his cozu, and other p2eſent pzofit that grew upsn his 
lan, to which purpole the Law gave him two ſeveral Wrics to be ſued wichin 
the year, one & Levari facias, whereby the @heriff was commanded, Quod de 
texxis & cataltis ipfius A. levari fac*, and the other called a Ficri fac, which elſo 
was only de bonis & catallis, . | 


Now the Common Law being underſtod, let us peruſe the wozds of the 


.* 


C Cumdebitum fuerit recuperatum. Mhat is, b Judgment in an 
Action of debt, 03 any Action wherein _ are ones he 


C Aut recognitum. | I Fe 
Court of Recozd that = hmoephy a K 1 ape _vged jt 
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Cap.18. 


If two do knowledge a Recognifance of Cl, quiliber eordrrin ſolide] thirt'lf, 29 E.3.28,20.5 E; 
joyntly and ſeverally, the Conuſes may ſue ſeveral Scie fac' againft the Chtn- as, o _ 
.F02s upon this Recogniſance. $ f "093 0900/7: FA 02 E2910E8. 2k py ry 12% 
© Aſyecial Recognilance may by exytels wowws binv rholanyy of the Tokntds 727-4... 


--C Sit in clectione illivs. ] . This /Clection thalt che” Exertitb19 v4 fy- F:N.B- 25% FM 
miniſtratozs of the Plaintif, oz Reconuſ@ have, albeir they be not named} and 5-6-6 al: 


Statute, Xc, feF +y . p | | | | 
When the Plaintif oz Conuſe pzayeth an Elegit, the Entry is Quod degit Regiſt. 295. 15 H.5 


elegerit {ibi liberari pro pradiQ? 20 libris omnia catalla, & medietatem terrie ipfins Wh 47 0 E.3 
R. And therefoze after the ſuing out of the Elegit, the Plaincif, that Hath'a Execution Scatha. 
Judgment in an Action of Debt, cannot have a Capias, &c. 22 All.gz.17E.4, 


C Fieri facias.} Here under chele wows is allo the Writ of Levari @. 34 552019004 
cias Included, $175k. 


.- C Vel quod Vicecom' liberet ei omnia catalla, exceptis bobus Ge Libig.fol bg. Fol; 
afris carucz. ] The Bays; and Aldermen of London take a Recogniſance MUEEE 
vf 250 pounds to the Chamberlain-of the City of London, and his fucceſſo2s 
-acco2ding to the Cuſtom foz Dzphanage money ; in this caſe the Chamberfgin 
foz the time being map ſue out a P2ecept in the nature'vf an Elegit co a Ser- 
Ceant at Pace, and miniſter of that Court to do execution updn this Act :+and 
albeic the wozds of this Statute are, Quod Vicecomes liberet ; pet being a bene- 
fictal. Law, by equity ic is extended co every other immediate officer to every 
other Court of; Recozd, YG 30 ab, | | | 
z If the Chattels be ſafficient to pay the debt, and ſomaynppear to the She- « Regiſt. 299. 
rif, whereby he may ſatisfie che vebr, then he vitght not to extend che tand '* wh” A 
= the reſidue 3 and all this appeareth by the Writ of Elegic framed upon this ESA yy ar 
* : - . ' I7». 3 E.3. Execnt, 
we | EE CL LT . 5 Þ -” _. 107-10E.2. Exe- 
© Et medietatem terrz ſux. ] 3 This is'to be miverſtwd_ bf che half of £0-137-5 E-3-t5 
ach lauy as the Defenvant hav at the tithe of the Juvgmerit given, 62 of the 27735253 
Recogniſanceknowledged, unleſs it be conveyeb away by fraud any covin to de- wo E3.26,40- 
ceivehis Credicozs, contrary to the Dtatites in that caſe Hovivey;- 244  11H.4.70-9H-6.58 
c A man doth knowledge 'a Recogniſanre'vf 100 pounds td. be; paid at five c 15E- 2. Execur. 
days p2eſently after the firſt vayhe may ſie an Elegit upp this Fe 03.201. 138: 2E-2+ ib.120 
and have the moitp of the ſand delivered untohim ; Giev whebt the Cecond nap 2f £:3:Fierd He-4 
is paſt, he may have another Elegit foz that 20 1. and have the moſty of che via. Mich. 3« £8 
remnant URS him; Eric de ceteris; 'fo2 thep be in effect in nature of fol.gob. i on 
ſeveral Judx&ments in Law, - #20 ,  Weo per Filler 
| 730 lie odd aids . Finchden. 
a on Ben 5, te Sh cha gan 
It is to be obſerven, that the general wozys of chis Act yo_not cake away Sic George Blevs | 
the pziviledge Which the Law givech to any perfon; and therefoze uo Elegit 9265 cale. -_1 ; 
y_ this Act thall be ſued againft the heir of the Conicfe}] dtring his mi- w - = -p 
p. CEL ep 1. 7 IT Oi” 1 ans the Win 
* Upon the equal conſtruction of theſe wozds, if the Conitfoz be ſeiſed, of Fool caſe, 
Black acre, White acre, anv G2@n acre, and after the Ji t Fiven; oz Kee vbi ſupra: 
cognilance knowledged, infeoffeth A. of White acre, and B.vf Black acre, and 
retains Gzen acre to himlelf, in this caſe he may have the moicy of G2{@n acre, 
and never intermedle with the reft « but he —_ extend the. motty of the ag | 
3 & Sam #t 
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in the hand of any purchaſer, except he extend alſo the moity of all the land 

ſubject to the Judgment, oz Recogniſance 3 and if he omic any,the Extent ſhall 

be avoided in an Audita querela : fo2 where it is ſaidin Boks,that each\purcha- 

ſer ſhall have contribution in that caſe,the meaning is, thac ſuch extent of part 

ſhall be avoided, and all the land extended and equally charged 3 and ſo it is 

if Gz&n acre deſcendts an heir, the moity thereof may be only extended, with- 

25 Af. 37. 29 E.z Ot dealing wich any of the reft : ſo likewiſe if chere ve two oz moze Conufozs, 

5. Sir William the lands of them all- muſt be extendedz and. hereof you may read at large it 
mg cafe, ubi Sir William Herberts cafe, al! which are juft and righteous expoſitions, 

13.3. Scire fac. C Quouſque debitum fuer levatum. ] The Elcgit framed upon theſe 

17. 21 E-3-36. W02ds, ſaith, Tenendum ut liberum tenementurn, quouſque debitum predi& inde 

29 E-3:43- 46 All. fuer? levatum 3 and pet whenloever the party pap and ſatisfie the debe of Re- 

rit. goo "_ £., £02d, he ſhall enter into his land 2 and ſo ic is when the Tenant by Elegic fs 

4 BL b $7 ſatisfied by the ozdinary Qxtent, the Tenant of the land may enter, ut if it 

299, Fulwoods he in reſpect of any caſual p2ofit, to avoid the Extent he muſt have a Scire fac? 

caſe, ubi ſupra. in reſpec of the incertaiaty. 


C Per rationabile precium & extentum. '] Per rationabile precium 
doth refer to g@ovs and chatcels, and Rationabile extentum referreth to lands, 

And hereby is implied, that this Appziſement and Ertent upon the Elegic 
as fe 74- Falwers muſt be found by enqueſt of 12 men, and ſo returned of Recozd, 

-$H59222 ang, That ſhall be ſaida reaſonable Extent, which is foundby the oath of 12 men, 
22 E-3-31+ 44 E.3 anÞ returned by the Sherif, and filed 3 and there can be no re-ertent granted 
10, Temps R.2.Pl. upon ſurmile, that it is moze then the half in value, o2 the like, becaule it ex- 
ulr. rit. OW tendeth only to a chattel in lands ; but befo2e the Extent be filed, the Court 
«hap 9 7x. May examine the cauſe, aud if there be found fraud, deceit, oz partiality, thep 
tent 13. 15 £43. __ the filing of that Wric, and grant a new, 

Sbjid.17. 22 E-3- ut ſ 22 R.2.165.in Dower, and in caſe of Free-hold in Hil. 13 E.2.f. 74. 
Recovery in _ b. the caſe of the Poſpital of T. a Scire facias granced fo2 the ſurpluſage upon & 
2. 70ed:19-276, Return in value, and delivered to the Sherif by Haberc fac? ad valorem, foz that 
Dier6 E.6.73, ft concerneth an. Jnhericance, and ſoit was :djudged. Note-the diverſity, the 
Regiſt. Juaic. 13, Tenant by Elegit may foz reaſonable cauſe hold over the ozvinary courſe of the 
T4,20. . , 

$4 aa Extent, * by a reaſonable conſtruction upon this Deatute, | 

2448. Pp: 7: C Per breve novz difleifinz, & per breve de rediſſeiſina, 8&c. *] 

F.N,B. 189, I, fThe wozds of the UGrit of Elcgit (as hath been ſaid) are, Tenendumut liberum 
tenementum, &c, becauſe this Dtatute giveth him remedy by Aſſiſe, #c. but he 

hath but a Chattel, aud no Free-hold;z and therefo2e it is ſaid, Sizyiciarur: and 

the Writ ſaith ſimiltudinary, Ut liberam tenement?, in reſpect of the Aſſile, ec. 
| Ag This 12anch doth give the Aſſiſe-to the Tenant by Elegit, and yet his Exes 
| cuto2s 02. Adminiſtratozs ſhall have it by the. equity of this Act 3 and ſo ſhatl 

the Executo2zs oz. Adminiftracozs of Tenant by Statute Perchant, and Tenant 

by Dtatute Staple. . p | | 

Te. rr E.2.Coram | J'have ſeen a Recozd of a Judgment in the Raign of E.2. that the Aſſignee 
John Semne2ec., Df a Tenatit by Elegit ſhould not have an Aſſiſe by the purviewok this Dtacute, 
_ Tenant by @tatute Merchant of lands, which rhe Connſoz had-in the right 
31 E.r.Co- bf his wife, bzvught an Allifſe upon this Statute, the Tenant pleaded Ancient 

Rams ur egy demeſne, &c. and ſo found, Ec; .and yet the Plainuf had Judgment and the 
zingfelds caſe. *- , reaſon of the Judgment given in the Recozd is this, Licet manerium pradi@ 
x . fit de antiquo Dominico coronz, & tenementa, in eodem manerio; exiftentia per 
parvum'breve tantum placitabilia, & predi&* Ranulphus Huntingfeld in cognitis 

- one predi&” quam fecit pred? 1.. in-ſtatuto:obligavit tenementa 'pracd? in! fumma 

cju{dem cognitionis, quz quidem. obligatio naturam eorundem tenementorum non 

mutat, nec elt. ad przjudicium Domini , aut exheredationem tenentium,. ex quo 

tenementa illa per obligationem pred? folummodo onerata ſunt ad certum tempus, 
poſt quod tempus reverti debent. przd? Ranulpho & uxori ſuz exonerata, tenend?, 

ut prius, &c,” Canſideratum ſk, &c. By 


Dier 2 Mar. 100. 


Weſtm. fecond. AE CAE Er ag: "07 


—_—_— 


Cap. 9. : 


By this Judgment th2s things are to be obſerved; 1. That lands in An- + 71.5. 1.1.5.,,x08 
cient demeſne may be f extended by the Statute de Mercatoribus, Anno 13 E.1, Aldens caſe. _ 
2. That Ancient demeſne is* no plea itn Aliſe bzought by Tenant by S:acu:e bf, 2204S lib.s. 
Perchant, upon this Dtacute. 3. That/in an Allife of Novel difſcifin ( which is 2; ag 4; core; 
feſtinum remedium ) Ancient demeſne ſhall be tried by the Recognitozs of the -8 an.p z5. Als 
Alliſe, . 12 Alſ.18, 2E,3 
| 42-0. 41 E.3.2, 
45 Ex3-23-3H.6.45 


——_ 


\ t * . x 
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| CAP. XIX. 


UM poſt mortem alicujus decedentis inteſtati, & obligati ali- 

4 quibus in debito, bona deveniant ad ' Ordinarium difponend', 

obligetur de c#tero Ordinarius ad reſpondendum de debitis quate- 

nus bona defun@ti ſufficuunt. Eodem modo quo Executores reſpon- 
dere tenefentur, {i teſtamentum feciſſent. 


— 


C Decedentis inteſtati.”} There be divers kinds of Jnteftates , one Lib.s. fol. 65: * 
that make no Will at all, another that make a Will and Erecuto2s, and thep ws "—y le Finches 
refuſe ; in this caſe he dieth Quaſi inteſtatus, and theſe are within the purview *. * 
of this Act : therefoze the D2vinary is the perſon whom the Law appointety 
to have the charge oz Adminiſtration of the gods and chattels of the party. 
-that dieth inteſtate, oz Quaſi jnteſtatus; and juſtly div the Law in this caſe ap- 
point the Dzdinary : foz the Law pzeſumed, - that he that had the-care of his 
foul in his life time, would after his death have care sf his tempozal godsand 
chattels, to ſ& them well diſpoſed and adminiffrey. | 

And this Act was made in affirmance of the Common Law, as hereafter 17 E.2. Br. 822. 
-upon:the expoſition of ſome parts of che Act ſhall appear. 24 Ex3.55, 11 E,3 


Execmors 77. 


- C Et obligati. J This is not only intended of an Dbligation oz Died 15.7521 1 


in waiting, but howſloever he was charged in Law, as foy Rent upon a Leaſe, F N.B. 126. lib. 5 

PZ upon an Aſſumpſit, oz the like, | | ſol. 83. Snellings 
And after it is ſaid in this Chapter, Obligetur de cztero ordinar?, where Ob- calc.Dier 4 El247 

ligetur is not taken, that he ſhould be bound in an Obligation, but that he ſhouly - 

de charged, oz ſubject to an Action, KO 


__C Indebito.) This Act is not only intended of that which is p20perly 
a debt, but of all duties, covenants, o2 juſt cauſes of Actions, ſuch as might be 
bzought againſt Executozs, : 


b 


"EH... 
© Bona deveniant ad ordinarium diſponend*. ] wnleſs ſome of the 
Kods oz chattels came to the hands and poſſeſſion of the Dzdinary, he was not 
to-be charged by the Common Law 3 but if chey came to his hands, and he 
would neither adminiſter and pay the debts and duties himſelf, noz commit 
them over to the kin aud friends of the Jnteſtate that would, the Common Law 
did charge him, and ſo doth this At which is mave in affirmance of it. 
-- Jf a man dye IJnteſtate, and a ſtranger taketh the govs, the Ozvinary ſhall , x1 4.18; 
not have an Action of Lreſpaſs foz taking of them ( unleſs he had taken them 
into his poſſeſſion. ) But the Erecutoz oz Adminiſtratsz befoze ſeiſure may 
have an Action of Treſpaſs, he! | ; 
Neither can the Dzdinary have any Action of Debt, Covenant, oz any other 3? 34 _— 
Action which belonged co the Jnteſtace 3 but thoſe to whom the D2dinary com- |? oy B48 
mit Adminiſtration may have all thele Actions by the Statute of 31 E. 3, Li F.cit, Treſp.97. | 
SSN © F veto; e | 


——_— 
P32 4 


—— I 


25.3. Excc. 105 befoze tha* @tatute, there was up remedy by Law given £6 the Adminiſtrato:s 
11 H.4-71-18 HS to recover thoſe things in Aion. SEL 

$2 F.N.B. 92.4 ,, But by the Common Law, an Action of Debt div lye againT the Admi- 
pmol 1.4 viſtratozs, but it .was by the name of Executozs wntil the ſaid Dtatute of 
73. lib. 5. f.82, 83 3 I 


Snellings caſe. | © b It the Dzdinary take gods of the Jnteſfate, being out of his Dioceſs, he 
b 12 R.2. Admit» gat] not be cherged as Ddinary by this Act, becauſe he taketh them of his own 
Arate)21- wzong, and not as Dzdinary, in which right he is to be charged by this Act. 

Lib.s, fol.29. the - If it be demanded what intereft the D2dinary hath in the gads of the Jnte- 
Princes caſe.  {tate, which come to his hands it is anſwered, that he hath ſuch an interef as 
: "gg 255;256 the Adminiſtratoz, to whom adminiſtration is committed, Durante minore ztace 
= Moyle Finches ney" ad opus, commodum, & utilitatern tplius executoris, & non aliter, ſeu 


caſe. alio modo. ©0 as the D2vinary may adminiſter foy the god of the Jnteſface, 
but cannot give the gods of the Jnteſtate, oz do any thing to his pzejudice,” 


C Obligetur de catero ordinarius. ] Orginarius; this word in the Latn 
e 29 E. 2. Br. 822 Df England, in the uſual and common ſenſe ſignifieth a Fihop, 02 he, oz thep 
s E.2.ib-16.17 E.3 that have Dzdinary Juriſdiction, and is derived ab Ordine, to put him in miup 
23-21 E-3-50- gf the duty of his place, -and of that ozver and office chat he is called unts ; 
nates pe And this was the wiſdom of Antiquity, that names of men in great places 
DS a £3.Quare thould put them inmind (as often as they were named ). of their duty : as the 
non admific 5.  - Treaſurer of England to have ſpecial care of the Kings treaſure 3 andthep 
Diec 18 13592 that had places in the Kings pzincipal Courts of Juftice are callev Jnffices, ts 
Kegitt 07: Cpt” pits them in continual memozy £0 do Juice, 6 ſic de ceteris.” 
ſuccedit Epiſcopo © Ju this @tatute Ordinarius'is not only taken fo2 a Biſhop, -but ev 


EV 


” 


exp one 


in ordinaria ju- that ig in loco Epiſcopi ,, as Gardeins of the @piricualtics, and ſuch as have 
CO Rog peculiar and exempt Eccleſiaſical-Juriſdidion, and be immediate officers to the 


Znd his is_reg- Kings Courts of Juſtice : aud net only an Oxainary oz Gardein of the Syiri- 


be by preſcription eKtalties, 02 others that be m loco Ordinarii » that of right are within this Ac, 
or compoſition. but alſo ſuch as uſurp the place, and are in poſſeſſion by wzoug, are to be chavgev 


Vide lib,3.673.the by this Ag. | 
Deanand Chaprer - / Jf gwds of the Inteſtate come to the. hands of the Dzvinary, aud he dieth 
d Reg 141. 13 R.2 although the wozds be [ Obligetur de cxtero ordinarius | pet his Executozs v2 Ad- 
& 16.3. Adjudg. Miniftratozs ſhall be charged iu an Adjon of Debe3 fo2 when this Ae bindeth 
X1 £3. Execut- the P2pinary, by conſequenc his Erecutozs oz Adminiſfracozs are bound, Buc 
5 L 26-3: NB if the D2dinary commit adminiſtration to one,. aud he taketh the govs into his 
120.9], Com. 2 80 Poleſſion and viech no Action lieth agaiuſt his xecutozs, ; 

e 11 R.2, Admini- £ If the Dzdinary take gods intohishands of the Jnteſfate, anvafter com- 
ſirat, 21, mit adminiſtration, and the D2dinary retainech the govs, he Hall be chavged, 

| notwithſtanding the committing of adminiſtration, | 


hw 


CAP. XX... 


4 


mittere reſponſionem tenentis, quod petens. non eſt propin- 
quior hxres anteceſſoris, de cujus morte tenementum petitur, & hoc 
ratus eft per affifam inquirere: Concordatum eſt, quod in brevyi- 
bus de confinguiſitate, avo, & proavo, quz ſunt ejuſdem naturz, 
admittatur illa reſponſio, & inquiratur, & ſecundum illam inquiliti- 
onem ad judicium, procedatur. 


(2 M Juſticiarii in placito mortis anteceſſoris conſueyerint ad- Flz1y, ws. &: 


C Conſyeverint admittere refpontionem. ] Yerthy it appeareth that 
admiſſion and allowance of the Juſtices ought to be holden foz Law, and lo it 
is aflixmed by this Act. ? |. 007 WES 301. 95 0 | 


C Quad petens non eſt PEEING os Ie is to be unver- 
ftod that the Entry in an Aﬀſiſe of * bzought koz (example ) by Þ. 
againſt R. of 20 acres of land in S. is accozding to the wozds of the Writ 
Aſſifa venit recognoſcere fi * O. pater P. cujus heres ipſe ct, fait ſeifitus in domi- 
tico ſuo ut de feodo de 20 acris-tcrre cum pertinentiis in 'S, die-quo objit. Ex * fi 
obiit ak 59 annosjary ultime clapſos ante Telſie brevis. Et GP; propinquior h#- 
xcs £jus it, | 14330 


Thekle thz points in this Aſſiſe of Mardaune* ſhall be inquired of by the 31 E-1. Mord. 58 
recognicozs of the Aſliſe, albeis che Tenanc make hefoulc, and"uo iflue be joy- 
ned thereupon 3 But {0-16 is n94- in the Writs of Aigl, Befaid, oz Colinage'; 
they are no Aſſiſes but Urits of Przcipe quod reddat, and therefoze if. 
be made therein, judgment ſhall be given by defaulc, as in other Writs of Pra- 
cipe quod reddat, without inquiry of any point of the Urit : The thaw points 


non eſt propinquior heres is a denial of one of the points of the Writ of ? 
Mordaunc*. Me | : -3 AM, 
And it is to be underſtod that when the Tenant pleadeth in bar of the Aſ- z, E. 3. Mord.s. 
ſiſe, as matter of Recozd, of a releaſe, oz warranty, oz any.other bar that is 29AaM.r.11- 35A 
out of the ſaid the points of the Allile, there the Tenant beginnech his plea 23,425 = Fi 
with Aſia non, &c. and therefoze the trial of that iſſue is peremptozy, and the 3; AS 14. : 
Allie ſhall never inquire of any of the points of the Writ 3 but when the 
Tenant ſaith, chat he is ready to hear the recogniſance of ths Aſſiſe, he cannot 
ſay Aliſa non, foz that ſhould be repugnant to his own ſayings and if he ſap 
that he is ready to hear the recogniſance of the Aſſiſe of one of the points of 
the Writ, oz traverſe one of the points of the Writ, yet che Court Ex officio 
ought to enquire of them all : and fo ic is if the Tenant plead in abatement | 
of che Urit, oz vouch , and the Demanvdant counterplead the Uoucher, and ?2 Aſſ.q8. 
theſe pleas be tried, oz adjudged foz the Demandanc, yet the points of che 
Writs ſhall be enquired, and ought to be found foz the Demandant, oz elſe 
he ſhall not recover, | 
Now the miſchief befoze this Statute was, that in the Writs of Aiel, Be- 
faicl, and Colinage, the Tenant was not admitted to plead, that the Deman- | 
dant was not heir to him, upon whole dying ſeiſed the Writ was conceived, 6 E, 5. 55: 
but he muſt ſhew who was his next heir, which now by this Ac he ned not to 
. | do, 


> ed 


"goo  Weflm ſecond, — © Cap.at, 


ND CCS 


do, but yet he mav ples> the like plea, as he might have done at the Common 
: Law as he did in 6 E.3. 

Mirror cap.g. $5 ut hear what the Mirror ſpeaking of this Ac ſaith, Leſtatut de allower un 
manner de exception -in ( e. ations ne .fuit-my miſtier daver lire ordein 
ſinon pur negligence des Juſtices, car cheſcun affirmative eſt encountcrable de ſon 
negative al peril del deliverant. | 

x2 E.3, Mordanc* FJ the Tenant ſaith, that he ts ready to hear the recogniſance of the Aſſiſe, 

I0y 30 i -- he'cantiot give: in-evidence that the Demandant is a baſtard, but he ouccht to 

33 E 3. Mord-34+ yavg pleaded thefame,-- | - 23 DISLGH 


| C Anteceſſoris:] This anteceſſor in a Writ of Mvrdaunc? is intended 
of the father,” mother, bzother, ſiſter, uncle, aunt, nephew, oz niece of che 
Demandant, and of no other. 


C Quz ſunt ejuſdem naturz. ] The difference between the Afliſe 
of Mordaunc*, and theſe thze Pracipes appeareth by that which hath been 
ſaid, and yet-in ſome. reſpect the wozds of this Act that they be cjuſdem nature 
Are ce 702 9 1 | | 

Foz as the Writ of Mordaunc* faith, Si O. pater P. cujus heres ipſe eſt; 
fait ſcifitus in dominico ſuo ut de feodo de 20 acris terrz cum pertinen? in'S. 
die quo obiit. - ©o the wozds of the Wric'of Aiel be, De quibus N.-avus pre- 
$A = cujus heres ipſc eſt, fuit ſeiſitus in dominico ſuo ut de feodo die'quo 

ut, 0&C. | 


C Et ſecundum illam inquifitionem ad judicium procedatur. ] 
Perein is the: difference-between this plea in Aſſiſe of Mordauuc?, and the 
other Writs ;' foz in the Aſſiſe of Mordaune* the reſt of the points of the 
Writ, as hath been ſaid, ſhall be enquired. | | 

But in the Writs of Aiel, Beſaiel, and Coſinage, the 'trial of this iſſue is 
Pe eO0Þy and thereupon the Court ſhall pzoceed to judgment as here is exs 


Cap. 21, HI PR 4OT;: 


UM in ſtatutoedito apud Glouc' contineatur, Obes ſi quis FY Gone CTY " 

miſerit terramalicui- ad reddend' yalorem _ pattis teh «15 - 7 

vel majoris, habeat ille qui dimifit, vel ejus hztes ( ag m celfa- Þ beer al i bt 

rum fuerit a ſolutiohe per biennjuni ) ationem YE ere dinifs, ler in tits 
ſam in dominico. Eodem modo concordatum eff, quod, fi quis detis., -* © 
neat Domino ſuo ſervitium debitum 8 conſuctum per b) j has Ou; 


beat Dominus ationemi petendi ten” in: dominico: per tale -brevec + 7! 54 
Precipe A. quodJjuſte, 8c, reddar B. tale tew,. quod A. de eo tent fl Oo 
per tale ſervitium, & quod ad przd' B. reverti debeat; eo quodprz- 

diftus A. in faciend* pradictuni ervitiam per bjetnium cellavit ut di- ' ©"! 

cit. Et non folum in iſto caſu, {ed in caſu de quo fit mentig in pre«; - 

difto ſtatuto Glouc' fiant brevia de ingrefſu haredi petenti ſuper ha- 

redem tenentem, & ſuper eos quibus TG _ Tapia: tenes. 

mentum. | 


C Cum in a ſtituto edito apud Glouc , &c.] The Statute of Glotc? 22.13.6004 
is milgecited fo [+ vel cjus heres ]'are not in that Statute,” - - Shs. 2 E . 
7. Yereby it appeareth thac the Dtatute of Glouc' extended only, when ty I) 
the creation of. the tenure a fi farm was reſerved, the deteiament whereof is no 
andze p2ejudice to the Lozd-then common and uſual rents! and- ſervices, any} 
therefoze that: Act was not extended by equtcy co other rents, oz ſervices. © -* 
2. That albeit the Dtatute of Glouc. mentioneth a Deed, yet if: the fee farnt 
be reſerved without Deed, that Act extended co it,foz here in the 'veritaliof the 
Aq-no Dev is mentioned, ſo as that Stacute isextenved to all f@ farms, | 1 
3. Pere it is ſaid eodem modo concordatur eft, quod fi quis. detintat Domins 
ſao ſervitium debitum & conſuetutn's and if che Stacute of Glouc? had not its 
tended to fee farms without Deed, then ſhould-not a Ceffavic Tie fop dther ſerviz 
ces upon this Act, unlels they hay bon reſerved by Deed, by reaſon of (yeſe 
Wo2ds, eodem modo, &c, 
«C Eodem modo *oncordiitun eſt; CC. J' By theſe wh3ds this Act is 
ſo incozpozatedincd the Statute of Glouc® 3 as'the ſeing of the land colie freſh, ©: © 
che tender of the arrerages, finding of ſurety, . ire fo'be appliep f to this Ac | 
concerning other ſervices. . FT 
C $i quis detineat. ]/ Theſe wozds etteno ds vel to  hoviex l iihue a2 CATER 
incozpozate, either ſole oz. aggregate of many, as'to natural Te 6 n — Cul \inviee 
feme coverts afd infants, unleſs the infant havethe lany by; d 'A 24. JiB. 
althouch the ceſſer be in his time,he fhatl have $i age, fox that TIE Libg. NM 
of 2 be wag not ”uyY arrerages to 6 Ccffi qgattt aft 24 
a villein and the Lozde neer, n ie ag Lo? foz. a 24! 
the cefler by the villein. te 5HES "oe 


« Domino ſuo. ]. This is "not intenpt abbr a Low © hath an. 32 E.r. ceſlav. 29 


eſtace in fee-ſimple in a Deignioqy, but of ſuch al ve, ar effare tail, oz; "7 E2- ceflavir. | 
TN kace foz life derived out of a Wi-Fi +, hat L t gs Res ge bt "oY pw $265 
have a Ceſfavit againſt the dons in'tail oz Tenant b tfe, fo reber- 43 E515 95 h2 
fion is not Dominus within this Statute. 27. 33 H.6.53. 

Jf the Tenant ceaſe by one year, and che Lozd grant over his Seigniozp, 9 4-7-16- F-N.B. 
and then the Tenant ceaſe another year, neither of them is Dominus within 99 V+ NB. 78 
this Act, Lib.2. fol.93. Binghams Caſe. 

D& the Erpoſition upon the Statute of Glouc' cap. 4. what ſervices are in- 
tended within this _— viz. ſervices m_— if renc, ſuit, and che like, any 


not 


VVeſtmo, ſecond, Caper) 


not homage, o2 fkealty, oz the like, foz this A faith per biennium, which impli- 
eth annual ſervices, ut this-Act excendeth not to-xent ſervice created upon a 
fo farm, but a Cefſavit upon'a'fe farm mult be conceived upon the Statute of 
Regiſt. 237 Glouceſter, foy which purpoſe there be ſeveral Writs in the Regilter, 


(+ +445 SYNG 1D ELIE 1; OY. q | * 
14 FE. 2. brie815. <C 1o dominico. |] Jt was the wiſdom of ancient Parliaments to coms/ 
x4 E: 3+ ibid. 269 Pzechend much matter in few wozds, as in this caſe, if the Tenant made aleaſe 
19 E. 3. ibid. 249 fog Vie 92 a-Fift in; tail, and a cefſer was by rwo years, in this caſe a Ceflavit_ 
= nip rs ſhould be'bzonghc a ainit the Tenant fo2 life oz in tail, and ſuppoſe that he in 
48 E.3.4. 27 £.3, Leverfion did hold of him, and that che Tenant fo2 tife, o2 in taildidceaſe: and 
27-39 E.3.15. fo ff the Tenant was diſleiſed, andthe diſſeiſo2 ceaſed, the-Writ of Ceſſavit 
z> R. 2. ccſlavit ſhauld ſuppole that the vifſeiſee did hold; anvthat the diſſeifſoz did ceaſe : any 
_ 85 likewiſe if the Zenant by: whoſe hands the Lozd was ſeiſed of his ſervice made. 
has a feoffment.in fe, the Writ, of Cefſavit ſhould ſuppole that the fcoffee ceaſed, 
27 8.8.28. Kelwey and that the feoſfoz did hold of him, Et ſicde fimilibus : and the reaſon of theſe 
104, Tos. 13 E.3. any the like caſes was, fo; that the Lo2d by his Ceſſavit was to recover the land 
_um 1H. 43" in domitiicoz and theretoze cheſe Urits were framed and allowed accozding- 
MO TIT Ip'3{and fo the fame reaſon, if'there be Low Meſne and Tenant, and the Te- 
nant peravaite ceaſe by two years, the Low ſhall have a Ceflavit againſt the Tes 
nant (fo2 a Ceſſavit doth not lie of a rent) and ſuppoſe that the Mctne ceaſed, 


Lib.8.fol.gs, CPrzape 4. quod juſte, &c..] Yere is the Writ of Cefſavic framed; 

Buckmers caſe. Wow the great Dbjection, upon that which hath been ſaid, how the ceſſer gan be: 

21 E.3.44-b. &c. aA{ledged inthe Tengut; againſt whom the Precipe is bz2ought, and the tenure 

4 pogo alledged- in-another, :when' the ' Writ ſo -fozmed doth ſuppoſe him , againT- 

F.NB. acg.” > Whomthe-Ceflavit; is haought;:Ito hold alſo of the Demandant 3 The Anſwer 
is, that, the Writ fozmev by' this Ac is put but fo2 example, and ſing that, 
if ſurh Writs, as are abpveſaid, ſhould not- be maintained, no Ceffavic ſhould be 
majntenable;atall in thoſe-caſes, therefoze thep have been adgudged to be god. / 

Regiſt. 237; Here is @ Wit in a new-eaſe: framed by-this- Act,” and thexeioze-the Ag-is 
Voc £9 be recited, (as often we have obſerved befoze ) but the-fozm pzeſcribed-is 
£6 be purſued; but in a.Ceſſavit upon the-Dtatute of Glouc', the Statute is re- 
hxarſed, becauſe there is uo fozm.of 'UUrit pzeſcribed by chat Ad 


$3360 3 NOI GY Cos Va CHLNLVT Lo dg Wooly N | 

C Fiant brevia de ingreſſu hzredi. ] ' A Ceſſavit is pzoperly called 
Breve de ipgreflu, when it. ts itt the Per, 02-4 the Per & Cui, — , 

23 E.3. ceſſav. 42 -Certaiy, it, is that the heir-ſhall- not have a Ceſſavic foz a ceſſer in the life 
Pl. Com. 110: time of the ancefter, becaule the heir cannot have the arrerages which the Lc- 
4 gy rag nant in the Ceffavic hath power to tender, and therefoze chis Act is to.be in- 
D. Bonkems caſa, pigs nee bog. came of the heir, . otherwiſe the Act ſhould. be contrary 
©... to iffelf, which tn all Expoſitions is co be avoided, | Fl 
43 620 uwbi.fopra.. ., AND lo it. is ao the Aunt aud Niece, they ſhall not joyn for a ceſſer in the time 
EN.B. ubi wpra. Fits, F07Hhe Niece, but foz a celler inthe time of hoth' of them the 


Flcta |, 2. capeg. fr os atute of io. E, x. Statutum de Gavcletto. in London, Vet. Magna 


Charta fot. ere it is ſaid, Implacitentur deavelctto, Which is a kind of 
Ceſſavit, foz gavel 02 gabble, oz gabel in one of the ſenſes is taken foz cenſus, 
© _ © rent, ic, any gavelletturn f8/as'mutth to ſay, as to eaſe, oz let to pay the rent, 
Coram R ege-Paſe, ' Breve de Gaydlletto in Lotidon eſt 'breve de Ceſſavit in biennium, &c. pro reddity 


\ 


17 £3: Rot,-439.ibide, quit tenemienta fucrunt indiltringibilia, © 
London |: s eTTTI 12: Js X 53 $93. v8, 714 
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Cap. 37, WA eftm. ſecond. 40 p: 


CAP. XXE., 


FNUM duo vel plures teneant boſcum , turbariam , piſcariam, Flet li.r. cap; tx 
vel alia hujuſmodi in communi , abſque hoc quod aliquis gfe firſt pare 
ſcrat ſuaum ſeperale , & aliquis eorum faciat vaſtum contra volun- 323, : 
tatem alterius :- moveatur aCtio per breve de vaſto. Et habeat de- 
fendens, cum ad judiciurn venerit, eleftionem capiendi partem ſuam 
in certo loco per vic*, & per viſum, & facram', ac aſtignationem 
vicinorum ad hoc ele(t' & juratorum : vel quod concedat quod 
nihil capiat de extero in hujuſmodi boſco, turbaria , & aliis , nift 
ſecund' quod participes ſui capere voluerint. Et 1 eligat capere 
partem ſuam in certo loco, aflignetur e1 locus vaſtatus in ſuam par- 
tem, ſecundum quod fuit antequam vaſtum fecit. Et eſt tale breve 
| In hoc caſu: ſcil, cum A. & B. teneant boſcum pro indiviſo, B. fecit 
vaſtum, &c. | 


. C Boſeum, &c. ] This Ad ertendeth not to caſtles, houſes, ot other gegin.7s. 23 14.5 
places foz the habitation of man, foz one Joyntenant, oz Tenant in common Kelv. g8, F.N.B, 
might have had foz reparation of them a Urit de raparatione faciend*, 127 as 


C Teneant, &c. in communi, &e. |] Theſe wozds do include aſwel 27 118.13. 21 E.3 
Joyntenants as Tenants in common, foz both of them hold in communi, and 29 29 E- 3:39+ 
ſo do old Boks and Recozds term them both : bue though the generalicy of 
theſe wo2vs do extend to coparceners, pet in god conſtruction they are not with- 
in the purview of this Act, becauſe thep were compellable co make partition 3 
to2 this Act ertends not to them that had remedy by the Common Law, as 
bath ben ſaid befoze. | 

This wozd | Teneant] voth imply a Fre-hold at leaſt, > | 

A Parſon of a Church being Tenant in common with another ſhall have ant F.n.s. 49, 55. a: 
Action of Waſte upon this Statutez and ic is holden, that an Action of Waſte 21 E. 3. 29. 3 E.24 
upon this Act is maintainable between Joyntenants, oz Tenants in common ab 25: 
fo2 lives, and yet the wozds of the Writ be, Ad exheredationem. 

If wwods be given to two, and the heirs of one of them, he that hath the Fe ;o x. z; 
thall have an Action of Waſte upon this Þtatute, foz ns other Action of Waſte | 
be can have, | | | 

3Sut if wods be letten to two, the one fo2 life, and the other fo2 years, they 
are not within this Statute, in reſpect of the ſaid wozd Teneant. 


C Faciat vaſtum. ] What ſhall be ſaiv Waſte oz deſtruction in a Te- 
nant foz life, #c. ſhall be ſaid Waſte wichin this Act; 


C Habeat defendens, cum ad judic' venerit, eleftionem, &c. | 
Yere the Defcudant hath election, cither to have his part in certain, aud to take. 
the place waſted as part thereof, oz that he findeth ſurety to take no moze then 
belongs to his part, 
And the Defendant hath at this day a further election, either to have an 28 &.8, cap;r; 
Action of Waite upon this Act, oz a Writ of Partition by the late Statutes, 32 8. cap.225 


F ft 2 & Con- 


HS - - Weftnn. fecond, — Capaz: 


C Concedat. ] That is expounded, that he find ſuch convenient ſurety, 
as the Court ſhall allow of, 


v0 ; PU 
C Afiignetur eis loci: Status.) This is\not literally to be taken , 
fo2 it may be, that the pq wilted is moze than his poztion, therefoze itmuſt 
be underſtwod of ſo much as Lelong to his part, 


- 


CAP. XXII. 


Abeant de cxtero executores breve de compoto, & eandem 
| actionem, & proceſſum per illud breve, quale habuit mortuus, 
& haberet fi vixiſlet. 


9 £.3.62.19 E.3. Ly the Common Law Crecutozs ſhould not have an Action of account foz 
Account 56+ Hil, ant account to be made to the Teſtatoz, becauſe the account reſted in pzivity : foz 
31 E.3.fol.z0.in remedy whereof this Act was made 3 but per legem mercatoriam an Action of ac- 
_—__— = count did lie foy Executors, The ſucceſloy of a P2ioz, 02 the like ſhould have 
count. F.N.D.117« 


,38 E. an Action of account foz an-account to be made to the predeceſſo2, becauſe the 
bh me$n3"*"3 houſe never dieth, I n3 | 


21 E.3: cap.IT; C Executores.'] Adminiftratozshadno Action until the Statute of 31 E. 
25 E.3. cap. $-Pl 2, Ng Action of account was given to the Executo2s of Trecutozs till the Dta- 
_ tute of 25 E.3. Wut this Act of 25 E.3. as to the Action of debt, covenant, 4c, 
m—_— therein mentioned, is but in affirmance of the Common Law, 


_ 'C Eandem aftionem & proceſſum. ] The heir in Socage dieth befoze 
the age of 14 his Executozs 0) Adminiſtratozs ſhall Have an Action of account 


p2eſently, and yet the heir himſelf ſhould not have an Action befoze 14 but the 
Dtatute ſaith, Eandem aQtionem, and not Ad idem tempus, 


CAP, 


Cap.24- WW eſtm. ſecond, = | 405 


CAP. XXIV. 


N cafibus in quibus conceditur breve de Cancellaria de fatto ali- 
cujus, de cxtero non recedant querentes a cur Regis fine reme- 
d1o, pro eo quod tenement” transfertur de uno in alium. Et in regi- 
ſtro de Cancellaria non eft inventum aliquod breve in iſto caſy ſpe- 
ciale, ficuti de muro, domo, mercato, conceditur breve fuper eum qui 
levavit ad nocumentum. Et i transferatur domus, murus, & hi -fi- 
milia in aliam perſonam, breve non deneget' : fed de cxtero cam in 
uno caſa conceditur breve, in confſimili caſu fimili remedio indigente, 
ſicuti prius, fiat breve : Queſtus eſt nobis A. quod B. injuſte, &c. le- 
vavit domum, murum, mercatum, & alia quz ſunt ad nocumentum 
liberi tenement1 ſui, Et fi hujuſmodi levata ad nocumentum trans- 
ferantur in aliam perſonam, de cxtero fiat breve fic : Queſtus eſt 
nobis A. quod B. & C, levaverunt, &c. Eodem modo ficut perſona 
alicujus Eccleſiz recuperare poteſt communiam paſtur' per breve novz 
difleifinz, Eodem modo de cxtero recuperet ſucceſſor ſuper difleifi- 
torem, vel ejus hxredem per breve, quod permittat, licet hujuſmodi 
breve prius in Cancellaria non fuerit conceflum. Eodem modo ficut 
conceditur breve, utrum aliquod tenem' fit hibera eleemofira alicujus 
Ecclefiz, vel laicum feodum, tale fiat de cxtero breve utrum ſit libera 
eleemoſina talis Eccleliz, vel alterius Eccleliz, in caſu quo libera ele- 
emoſina unius Ecclefiz transferatur in poſſeſſionem alterius Ecclcſiz. 
Et quotieſcunque de cztero evenerit in Cancellar',: quod in uno caſu 
reperitur breve, & in conſimili caſu cadente ſub eodem jure, & {1mili 
indigente remedio non reperitur : ' concordent clerici de Cancellaria 
in brev1 faciendo, vel atterminent querentes in proximum Parliamen- 
tum: & ſcribantur cafus, in quibus concordare non poſſunt, - & refe- 
rant eos ad proximum Parliamentum: & de conſentu jurifperitorum 
fiat breve, ne contingat de cxtero quod curia Domini Regis deficiat = = 
coriquerentibus 1n juſtitia omalonats 


Wefoze the making of this Act, an Aſſiſe of Nuſans did not lye againft him 4 Aſl.3. 4 E.3.36 
that levied the Nuſans, and againſt his aliene ſo as by the alienation of the $ 43208; LON 
wzong doer, the Aſſiſe of Nulans failed: and he, to whom the Nuſans was cx. caſe, 
done, was dziven to his Quod permittat (which was a Writ of Right in his na- 
ture, wherein was great delay) againſt the alienee ; and the reaſon thereof was, 
fo that chere was no Writ of Aſſiſe of Nuſans in the Regiſter, but chat luppo- 


fed that the Tenant in the Aſſliſe Levavit, which is remedied by this Act. 

C De cxtero non recedant querentes a curia Regis fine remedio. |] 
This is an ancient Maxim of the Common Law, and the reafon thereof is, Ne 
curia Regis deficeret in Jultitia exhibenda, fo as in one Court o2 other the parcy 
injured ſhould have Juftice, 

C A curia, &c. ] The makers of this Act knew well, that the party in- Bra&.1. 4. f. 231; 
ſured by the Nuſans, albeit the wzong doer made tr in his own ground, yet ES Aa 454e 
might che party grived ( albeit he had but an eſtate foz years ) enter andabate, , x. 3.7 
and demoltfh the Nuſans, be it houſe, wall, o2 other Nuſans, not only when 184. g: 1.s.f. 18 x; 
it was in the hands of the w2ong doer, but in the hands of the altenc : but chis Penzud. caſe, 

Act doth give the Tenant of the Free-hold as ſp&edy a remedy by Law.as is the 
Aſſiſe of Novel diſſcilin, which was ever counted tefimum remedium 3 aud gd 
1 


| 496 4 TR ſecond. | Cap.34, 


if the w2ong doer refozm the Nuſans befoze the Aſliſe , oz Quod permittat 
b2zought, the Action lieth not 3 howbeit, if che party had any particular loſs by 
the Nuſans, he ſhall recover damages therefoze in an Anion upon the caſe, Ne 
querentes recederent a curia ſine remedio. 


C Tenementum transfertur. j Transfertur is a moze general wozd then 
Alienetur, f62 Alienate is regularly intended of the Act of the party, but Trans- 
ferre compxehendeth alſo Acts in Law, as Deſcents , Eſcheats , and the 
like 2: and therefo2e if two coparceners levy a Nuſans upon their ground, and 
one dye, fo as her part deſcend to her heir , the Aſtiſe of Nuſance is main- 
tainable againſt the Aunt as a wzong doer, and the neece as a Tenant of a moitp, 
which moity is transferred, bitt not aliened to her, and ſo if the alience dye 
feiſed, 


1. Partof the In- (| In regiſtro de cancellaria. ] This is a Bok of great Antiquity and 
ms Seat.191, authozity in Law, whereof in another place J have ſpoken, 
Prefa he 3, "hs s 
Book of wy 5g  C De mercato.? Pere itis tobe obſerved, that if one hath a Parket, ei- 
PoIts, ther by pzeſcriptton, oz by Letters Patents of the King, and another obtains a 
Market to the Nulans of the fozmer Market, he ſhall not tarry till he have 
avoided the Letters Patents of the latter Parket by courſe of Law, but he 
may have an Aſſiſe of Nuſans. | 
Note there be wozds in the grant of a Barket, Ita quod non fit ad nocumen- 
tum alterius mercati. | 
And note that Fairs are taken within this Law, fo2 every Fair is a Parket, 
« Bradt. 1.4.f.235. bit6 every Parket is not a Fair, ' Op 
Brir.f.159.Fler.l.g a Now in what caſes a Fair oz Market ſhall be ſaid to be levied to the Nu- 
- c:28. 11 8.4.5:6, fans of another, pot may read in our old and latter 35oks, this only that hath 
Patch. 5; 1% deci ſaidis ſufficient touching this point, foz the underſtanding of this Act, 


Coram Rege, the 


Prior of Tyne- QC Levavit ad nocumentum, &c. } b A grant of a Fair, #c. Niſi fit ad 
oaths _ nocumentum feriarum vicinarum, where ad nocumentum feriarum 1s put but foz 
\OFtnumber., 


Feta 1.4, c.27 example foz if it be ad aliquod damnum, either of the King, oz ſubject tri any 
Glan.l.g. c.11.1,13 Ver thing, the Fair ſhall be revoked, 

c.34-19 E.3.Barre © Nocumentum > triplex 1. Publicum five generale, 2. Commune, 3, Priva- 
179. tum f1ve ſpeciale. 


dGla.l-13.c.34%c Publicum, ad nocumentum totius regni3 Commune, ad commune nocumentum 

Bract.l.4.f.231,&c . ; iy 

Fleta 1.4, c-18,23, tranfeuntiumz Privatum, to a houſe, a mill, #&r. = 

26,8. Bric.f,91, 4d Atis true that a p2ivate Nuſans may be committed thze manner of ways 

2H, 4-11. 11 Hg. viz, Faciendo, non taciendo, permittendo, & non permittendo, | 

bf, ; un. IL By this wozd.Levavit, and theſe wowws in the beginning of the Chapter,De 

422.98.2.66, 88., facto alicujus, it appeareth that this Art only extendeth to Nuſances that are 

21.8 Afi. 32 Afl.2 committed by doing 02 diſturbing foz, fo2not doing no Aſlile of Nuſans lieth, 

42 Aſl.15. 18 E.3. but an Action upon the caſe, | ; CEOnne $41 

” be $ 32, SY Though the wozd Levavit is only here, and in the Writ (herein mentioned) 

Ibid. 6" Gs uſed, yet Exaltavit, deexaltavit, Obiiruxit, obſtupavit, ArCtavit, Divertit, &c, nay 

ibid. 445 F.LB. Proliravit, which is the oppoſite to Levavit, Fc. are within this Act. 

I83,1 4. NEZ1ITs £ . . — | yy 

452. 9 Afl. 19, C Cum in uno caſu conceditur breve, in confimili caſu ſimili re- 

pd £-3-27-. _- medio indigent, ſicuti prius, fiat breve. ] Sx hereafter in this Chaptet 
3E.1 Juris utrft R : 

T5. 30 Ex. Quog CONCerning this Kule, 

Perm:tiar 10. 


32E-1.1b.14.& Q@ Eodcem modo licuti perſona, &c. ] g 4 Parſon of a Church fhall 


Tit. Common 24. . . . , ; 
31E.1. Br. 87 n, have a Quod permittat of a Common in the right, and alſo in nature of a Mor- 


tit. Quod permic- danc', tc. becauſe the Parſon had an Juheritance in the Common tn the right 
rat 8. 4E. 3.338, Of his Church. 


4 - H.4-3 Wut of a Nuſans done in the time of the pzeveceſſoz againſt the rs” 
& $}\4De « C, [s 


Cap24- Weſtin, ſecond. 407. 
his heir, being an injury and -wzong ,-80, Quod permittat did lie in.thac.caſe 
vefoze this, Dtatute, as it plainly appeaxeth by this Act it ſelf, aud. the, reaſon 


- 


was, foz that there was-no Writ, in the Regiſier in that caſe. ..... 


'C P<crſona alicujus Ecclefiz, ], Theſe wozds bo include. Uicars, Paes Regitt, 32.3% © 
bendaries, fc, and all other Cecleflaſtical perſons which could not-have a Quad -- . x 
permittat in the like caſe befoze the making of. this Ac 3 Foz pzivace perions, 

though they:had but an eſfate tail thep might have had: a Quod permitcat, zgnd + * 
pong p2oviſion was made fo them. but only foz Parſons of a Church, 

and the like. * nnt%839 21 1in} : Iv 


. C Breve utrum. ] [A Juris utrum did lie at the Common Law foz a Pars G6fznvy. 1.13.0:231 
ſon againſt-a lay man, and fs2 a lay man againſt a Parſon, but no Juris utrum ÞSrz4.1.5:t.285, 
did lie fo2 one Parſon againſt another befoze this Act, becauſe it was the right Bt £234, 55,0 
of a Church, ;and no lay; fee, , And the wo2ds of the Wric at the Common-Law 7.3 Jurkat 
were an fit laicum feodum, &e.;-; | « W © «1, Firſt part of the? 
Jf.an Abbot; hath a Parſonage app2opziated to him, and aliens the glebe of 1n®itut. Sed. 645 
the Parſouage, his ſucceſſoz ſhall -have-a Juris utrum, which he hath as Parſon, C»iumler de. 
and not -as Abbot,” + 4 | \ rrermentientt © garen + 7 vow Norm. C.118. ” 
- , . @ Parſon oz Chaplain of a Chappel, which comes in by admiſſion and inſti- SOLITICY 
tution, ſhall.have a-Juris utrum,, becauſe he.hath no other remedy; otherwiſe.is ; + © _y wy 44 
is of a Gardein of an hoſpital, a Pzioz, and the like, becaule-they may have a Juri? urrum Fi 2 
Writ of Right. 19 R.2. ibid.19; 


C Et quotieſcunque evenerit. ] This;is a moſt excellent andnecefſary Bra. 1.5. fol. 415 
rule, foz befoze this Act the Juſtices did punctually hold themſelves to the Writs 4 pep oe 
in the Regiſter, becauſe they could not change-them without Acof Parliaqwntz 015 gre 45:49 
( aselſewhere hath been ſaid) therefoze by this general Law it is notablp;p2o- on par: of. the 
vided foz expedition and adminiſtration of Juſtice, that as oftew-as it ſhouldhap- laſtic. Se&.67, 
pen in the Chancery, that; in one caſe theygjs a Writ ( in the Regiſter: of the 
Chancery) found, and in like caſe happening ynder theſameright, and needing 
the like remedy, a Writ-is not found, let. the Clerks of the Chancery agre in 
making .of a Writ, oz avjourn the Plaintif until the--nexe-Parliamenc, #6 Ls as 
ut now let us peruſe the wozds, . Ive on Rs 


C Conlimili caſu. ] although there be a ſpecial Writ grounded upon 31 E.1.br'e 8941 * 
this, Statute, called by the particular name-of Writ In'donſimili caſu,ydt thany 38 Ec3.134 
other Writs (though they bear not the name) are grounded upon this Ac,as is —__ . . ..» 
appeareth in our Boks, | ET *i2-99.0.0 


C Concordent Clerici. ] and albeic that we have treated of this in Firſt part of the 

ay 2 place, yet foz the underſtanding of theſe wozds, ſomewhat ſhall here {2ſtir 5cQ. 67, 
atd, | 

Theſe that here are called Clerici, were at this time, and befoze called alſo Lib.s. fol.48,49; 
Magiſtri Cancellariz, and were aſſociated to the Lo2d Chancellozz of whom Fleta Jobn Webs cate, 
faith, Cui aflocientur Clerici honelti & circumſpe&i, Domino Regj jurati, qui in "__ 5 *r "b 
legibus & conſuetudinibus Anglicanis notitiam habeant pleniorem, quorum offi- : Sh 
cium fit ſupplicationes, & querelas conquerentium audire & examinare, 6 eis ſu- 
4 qualicatibus wnjuriarum. oftenſarum debitum remedium cxhibere per brevia 
And theſe Writs agreedupon by theſe Paſter Clerks were called Magiſtralia, Lib.s. ubi ſupra] 
foz diſfinction ſake, between brevia formata de curſu, and theſe called Magittralia, 
but hereof moze hath been ſaid in another place, 

And one ſpecial note is to be taken, that this general Law ertends not onlp 3; E.2. Entry 3; 
to Writs at the Common Law, but to Writs alſo grounded upon Acts of Par- F-N.B. 206. f. 
liament: fo2 example, the Dtatute of Glouceſter doth give a Writ of Cntry in 
caſe of. atiegation by Tenant in Dower, co be bzonght in the life of m_ in 
ra ower, 


Cap.24: 


7 E.3.17.8 t-3.48 caſt with the Statute of Glouceſter; fo2 where that Statute ſpeaketh of a re- 
6E.3-39,40.16 aft 


BraR. lib.x. ca.2; 
Britton fol.141. 


19 H.3. Juris utr. 
Do La. 


np, £4: 37 : "7 And hereof there be infinite pzecedents in the Rolls of Parliaments, Vide 
3:35:49. 39E.:.21 the @catute of 14 E.3, cap.5, ſi 22 E.3.3. & 2 H.19, | | 
$5. 17 E+3-35,49- To which end Parliaments were ofcen holden, *King Alfred oz Alired div 
40E- 3- 34 38- | ozdain by authozity of Parliament;that fox ever twice a year, oz oftner; if n&v/ 
& - ot. is, were, in time of peace a Parliament ſhould be holden at London': Pur parla- 
'x3 voucher 119, Mmenter ſur le guidemetit del people de Dieu, coment gents fe garderont de pecher, 


13. H. 4+ 4 viveront in quiet, receiveront droit per certein uſages, &' (ants judgements , of 
14 H. 4. 34+ whom the Poet titng, | bh 
* Mirr. C24 $ 3+ & 

CaPe5. 9 Te | Anglorum ſic Regna regens, ut non foret illi 


Antea Rex ſimilis, zqualis poſta nullus, 


; And in ancient Chzonicle Jread of him, Aluredus acerrimi ingenii princeps & 
or dodifiimus totumque'novum' & vetus Teſtamentum - in- culogiam Anglice cenitls 
hz tranſmutavit, &c; ho a | | 
Jn the raign of E.r. Parliaments'were very frequent, and often holden, ante 

fo2 the moſt part one Parliament in wo years. 
þ £.5. cap. 14. King Edw.3. odained byauthozity of Parliament, that a Parliament ſhonly 
36 E.3. cap-10- be holden every year once, oz moze often, if ned be 2 co what end? Foz mains 
tenance and execution of Laws, and foz redreſs of divers miſchiefs, and grie- 

vances which dayly happen. 


C Quod Curia Domini Regis deficiat, &c. ] Foz ic is a rule fit 
W.2; cap: g1; rn Quod Curia Regis non debet deficere ' conquerentibus in juſtitia exhi- 
2, CAPs Sls nda. 


CAP, 


Do. — 
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CAP. XXV. 


YO non eſt al1quod breve in Cancellaria, per quod querentes 
& J habent tam feſtinum remedium, ficut per breve Novz difſei- 
ſinz, Dominus Rex voluntatem habens ut celeris fiat juſtitia, & 
quod dilationes in placito communi amputentur 8& abbrevientur, 
concedit quod breve Afſiſze nove diſleifinz locum habeat in pluri- 
bus caſibus, quam prius habuit. Et concedit quod de eſtoveriis 
boſci, proficuo capiendo in boſco, de nucibus , & glandibus, & 
aliis fruCtibus colligend', de corrodio, liberatione blad1, & aliorum 
vicualium, ac neceflariorum 1n certo loco annuatim, recipiend' , 
tolneto, tronagio, paſlagio, apts, pannag1o, & his ſimilibus in 
certis locis capiend* , cuſtodiis boſcorum , parcorum, foreſtarum , 
chacearum, warennarum, portarum , & alns balivis, & officiis in 
feod*, jaceat de cxtero aflifa Nove difleiſinz. Et in omnibus ſit- 
pradictis caſibus modo conſucto fiat breve. de libero ten'. Et ficut 
prius jacuit, & locum habuit in communia paſturz : 'ita de cxtero 
locum habeat in communia turbariz, piſcariz, & aliis commun* his 
fimilibus, quas quis habet pertinentes ad liberum tenementum, vel 
etiam ſine ten' per ſpeciale factum, ad minus ad terminum vitz, In 
caſu etiam quando quis tenens ten' ad terminum annorum , 
vel in caſtod* illud alienat m feodo, & per illam altenationem 
transfertur liberum ten' in feoffatum, fiat remedium per breve No- 
vz dilleifinxe. Et habeantur pro diflerfitoribus tam ille qui feoffat, 
uam feoffatus : Ita quod vivente altero eorum locum habeat prx- 
dichum breve. Et fi per mortem perſonarum ceflet remedium per 
prxdictum breve, fiat remedium per breve de Ingreſſu : Et quamvis 
faperius fiat mentio de aliquibus cafibus, de quibus locum non ha- 
buit prins breve Nove difleiſinz , non propter hoc credat aliquis 
illud breve non competere, ubi prius competebat. Et licet dubita- 
verint quidam, utrum 1n caſu quo quis paſcat alterivs ſeperale,. 
fieri poterit remedium per przdictum breve, teneatur pro certo,, 
quod in caſu illo per przdium breve bonum & certum eſt 
remedium. Caveant de cxtero 1lli qui nominat1 ſunt diſleiſitores, 
nod non proponant falls exceptiones, per quas captio Afſiſz dif- 
| cri dicendo quod alias tranſivit Aihiſa de eodem ten' inter eaſ-. 
der partes, vel dicendo & mentiendo, quod breve de altiori nas 
tura pendet inter eaſdem partes de eodem ten', & ſuper his & con- 
fimilibus vocent rotulos, vel recordum ad warrantum , ut per 1l- 
lam-vocationem aſportare poſlint veſturam, & levare' redditus, && 
alta proficua ad magnum detrimentum querentis. Et quia privs, 
aliam penam non babuit, qui hujuſmodt falfas exceptiones men* 
daciter propoluit, niſi tantum quod poſt mendacium fuum convi- 
Ggg Gum 


Weſim. ſecond, | | Cap. 25; 


&um proceſſum fuit ad captionem Afliſz : Dominus Rex , cui 
odioſx ſunt hujuſmodi falſe exceptiones, ſtatuit quod fi quis diſ- 
ſeiſitor nominatus perſonaliter proponat illam exceptionem ad 
diem fibi datum , fi defecerit de warranto quod vocavit, habea- 
tur pro diſlcifitore abſque recognitione Afliſz, 8 reſtituat damna 
prius inquiſita , vel poſt inquirenda de duplo: & nihilominus pro 
falſitate ſua puntatur- per priſonam unius anni, Et fi illa exce- 
ptio proponatur per wrLang non propter hoc differatur captio 
aſſiſx, nec judicium ſuper reſtitutione ten', & damn':; Ita tamen 
quod fi Dominus illius - balivi , qui- abſens fuerit, poſtmodum 
veniat coram Juftic' , qui aſſhiſam ceperint, & offerat verificare per 
recordum, yel per rotulos, quod aflifa alias tranſivit de eodem 
ten' inter eaſdem partes, . vel quod querens alias ſe retraxit de brevt 
conſimili, vel placitum pendeat per breve de altiori natura : fiat 
et breve de faciendo venire ſuper hoc recordum. Et cum illud 
habuerit, & videant Juſtic', quod recordum ita et miſſum va- 
teret ante judicium,, quod per 1llud excluderetur' querens ab aGti- 
one ſua, ſtatim faciant Juſtic* ſcire parti, quz-prius recuperavit, 
uod fit ad certum diem, ad quem rehabeat defendens ſeiſinam 
uam, & damna, fi quz prius folvit per primum judicium, 
ſimul cum damnis quz habuit poſt primum judicium red- 
dit': quz ei reſtituantur in duplo, ficut ſupradictum eſt : & nihi- 
lominus puniatur ille qui primo recuperavit , per priſonam ſecun- 
dum diſcretionem Juſtic'. Eodem modo 1 defendens, contra quem 
tranſivit afſifa, in ſaa abſentia oſtendat chartas, vel quiet' clam' , 
ſuper quarum. confettione non fuerunt jurat* examinat', nec ex- 
aminari poterunt, pro co quod de eis non fiebat mentio in plact- 
tand', & probabiliter ignorare potuerunt confefionem hujuſmodi 
{criptorum : Juſtic? viſis ſcriptis illis faciant ſcire parti, quz recu- 
peravit, quod fit ad certum diem coram eis : & venire fac? ju- 
rat' ejuſdem affiſe. Et fi per veredictum juratorum, vel forte per 
irrotulamentum ſcripta illa verificaverint, puniatur, ille qui affiſam 
impetravit contra factum ſuum, per panam ſupraditam. Nec capiat 
Vic' de cxtero bovem a dilleifito, ſed a difleifitore tantum. Et ft 
pon ſint diſſerſitores in uno brevi nominati, nihilominus de uno 


ove ſit contentus : nec exigat bovem niſi de precio v s, vel pre- - 
cium, | 


C Tam feſtinum remedium. ] - The Afſiſe of Novel diſſciſin is 
not _ maxime feſtinum , fed maxime beneficiale remedium , foy many 
caules 2 

7. The Defendant ſhall not be eſſoigned, 

2. The Defendanc ſhall not caſt a P2otection, 

3. De ſhall not ypzoy in aid, but of the King. kt 
- 4. De ſhall not vouch any Kranger, noz any party to the Writ, unleſs he 
enter into Warranty 19x" ohlg 

5. The ſame Law of Receif, 


6. The Parol ſhall not demur, ei-her foz the nonage of the Plaintif, oz the 


C Ut 


Tenant, aud foz divers other caules, 


# 


| 


AD ons = —_——e— *. — 4 
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C Ut c&leris fiat Juſtitia, & quod dilationes, 8&c. ] his eoncern- [ 
eth the Common-wealth, foz Expedit reipublice, ut fit finis. litium 3 and the regula, | 
duty of every god Judge, fo2 Boniudicis eſt lites dirimere. Reg wie 


C In pluribus catibus quam prius habuit. ] Jt is to be obſerved, 
that at the Common Law there were but two fozms of Wrics of Aſſiſe of | 
Novel difſeiſin in the Regiſter of the Chancery, that is to lay , an Aſſiſe De 4 E.2: AMg;t; 
libero tenemento, and an Aſſife De communia paſture foz his cattel, &c. which 35 4% p11. 
was fo neceſſary, as without is his Free-hold could not be manured : and *! ata 
the Aſſiſe De libero tenemento dtd Iye of Houſes, land, rent, and other things 
which lay in-Render, whereof a Przcipe did lye at the Common Law 3 but 37 E-7- Al. 4407 
of all pzofits aprender , which conſiſted in Capicndo, Colligendo, Habendo, TIES 24 
Recipiendo, & Exercendo, an Afſife of Novel Difſeiſin did not lye at the 15 Fx, ibig, 2 
Common Law but the party was dziven to his Quod permittat, in which 
was great delay, aud they which head but an effate foz life could not main- 
tain that Writ : therefoze this Ac doth give in all the ſaid caſes a ſp&dy re- 
medp by an Aſſiſe in lieu of the Quod permittat, ſo the ſaid p2ofics were to be 
taken 02 had in certo locoz and therefoze theſe wozds, In pluribus cafibus, &c, 
Are verified, 


C De cſtoveriis boſci. ] Thele (as by this Act appeareth ) conſift in Libs. fol. 26: 1.97 
Capiendo, ' £47,48-l.9, f.112, 
Df this wozd Eſtoverium, and of the ſeveral kinds thereof, J have ſpoken 
at large in other places. 


C_ De nucibus, glandibus, & aliis fruftibus colligendis. ] Theſe 
and the like conſiſt in Colligendo, and are to be taken in wods : Notan- Bra&. lib.4. 226: 
dum eſt quod ſub nomine herbagii , non continetur glans , & ideo tempore 
glandis, 6 pcſlone excluduntur porci, 8& capre, vifi ad hoc ſpecialiter / agatur, 
quod talem habeant communiam 3 glandis enim nomine continentur glans , 
on fagina, ticus & nuces, 6 alia quzque que cdi 6 paſci poterunt preter 
nerbam, : | 

Nec de concuſla tantum plait ilice glandis, | Virg. Geo. 4; 

| 

C De corrodio. | This being areaſonable ſuffenance foz a man, cont- 44 E-3-24,25; 
fiſteth in Habendo, as by the Writ De corrodio habend? appeareth, 

And albeit this Ac ſpeaketh De corrodio, yet an Aſſiſe ſhall be maintained of Lib.8. fol.46. _ 
the part of a Corrodie, but therein alſo are diverſicies, as you map read, Lib, $, J< Webs caſes 
fn Jchu Webs caſe, 


C De liberatione bladorum, 8 aliorum vittualium. ] Theſe cons 
Gift in Recipiendo, as belonging to a Corrodie. 


— C Ac aliorum neceſſariorum. ] Thete alſo conſiſt in Recipiendo, as 
things Que pertinent ad victum, veſtitum, & habitationem hominis, 


C In certo loco annuatim recipiendis. ] Note this clatiſe, In certo 
loco, extends to Cftovers, and all the pzofics aprender, and not to the clauſe of 
Offices. But yet the Office mult be In certo loco, which is ſo to be underſt@d, 
as albetc the Dffice be removeable, yet it miſt be In certo loco, when the Afliſe Jehu Webs caſe; 
is bzonght. | Ubi ſupra. 


Cgg 2 C Tolneto, 


412 0 Wefim, fecond. | Cap.25: 


C Tolneto, tronagio, paſſagio, pontagio, pannagio, & hiis ſimi- 


kbus in .certis locis capiend”.” ] Theſe conſiſt in Capiendo, and of theſe yoit 
may read at large in Jehu Webs caſe, ubi ſupra, 


5 £.3.63-8E.3 | © Cuſtodiis boſcorum, parcorum, foreſtarum, chacearum, war- 
4+ bog, 2 rennarum, portarum, 8 altis balivis.] Df theſe and other Offices, you 


Vieu 97. 7 Af.12 Map read at large in Jehu Webs caſe; and this Act concerning theſe Offices 
10 aff 11. 20.4 ig but declaratozy, foz an Aſſiſe did lye of them at the Common Law, becauſg 
IT. a Pracipe did lye of them, as in that caſe it appeareth, 

b ny Bade C Et officiis in feodo. ] This Statute being herein (as hath ben ſaid) 
9 8.6.8. 22 1.6.9 made in affirmance of the Common Law, although the Statute ſpeaketh onlp 
9E-«4-6..27 8.3.4» of Offices in fie *; yet ſuch as have Dffices in tail, oz fo life, ſhall have an 
Bs Dies 375, Allile, as by the authozities befoze cited doth appear. — 

3 [H.s. Br. gen- * And albeit the wozds be general, yet this Act is only to be intended of Offi 


* res 134» ces of pzofits, and not of Dffices of charge, and no p2ofit, 
*Jcha Webs caſe, But this Act doth extend aſwel to Offices in the Admiral Conrt, Cccleftas 
ubi ſupr. F.N.B. ſi 


one cal Court, 92. any other Court , where either the Civil o2 Eccleſiaſtical 
+arkt, AF, 440 Law, 02 any other Law then the Common Law, &c. of England doth rute'z. 
21 E43-4-b. 27 H.8 as to Dffices in Tempozal Courts which are governed by the Com= 
ow mon Law, fc. as by the authozities aboveſaid, and Jehu Webs caſe aps 

eareth. ' 
13E 3, Parl, 23. : Jf a man be difleiſed of the whole Dffice, he ſhall have an Aſſiſe De officio 
12 Afl.23. 8 Aii.q cum pertinen* and albeit the Statute ſpeaketh, De officiis, and it he be diſſeifes 
3 E.3. Al. 175. of parcel of the p2ofits, he may have an Aſſiſe of that parcel : but therein alſa 


22 H.611. 15E-4 are viverfitt may read in Jehu Webs caſe, 
is diverſities, as you may re 4 Jehu caſe 


1 AT, p.12- lis QC. Breve de libero tenemento. | Do as nowby this Act, in all the caſes 


f. 61, Je. Webs ahboveſaid concerning pzofits aprender, the Aſſiſe of Novel difſeifin ſhall be Dt 
Calc, libero-tenemento, | 


C Et ſicut prius jacuit , & locum habuit in communia paſturz, 
ita de cxtero in communia turbariz, piſcariz, & aliis communibus 


BraR.1.4. f. 23r hiis fimilibus. ]. Bracton,, who w2ote befoze the making of this A, faith, 
o' 4 REES) Quod Iocum habet Afſiſa de qualibet communia pertinen? ad liberum tenementurn, 
Temps R.2. #'2* ſcil, communia paſture, turbariz, &c. And in the Raign'of H.z. which was be- 
Grant 104- foze the making of this Act, an Aſliſe did lye of a Common of Piſcary 3 any 
= theſe opinions had great p2obability of reaſon ; yet becauſe (as hath been ſaid) 
there was no Writ in the Regiſter in thoſe caſes, therefoze befoze this Ac no 

Writ did lye by the general opinion of the Judges 3 but now this Ac hath 

cteared the queſtion, 4 | 

C. In caſu etiam quando quis tenet tenementum ad terminum an- 

norum, vel in cuſtodiam, & alienat in feodo.] Thig bzanch is an af- 

gE.2. Af. 750, firinance of the Common Law, foz the Free-hold being in the leſſo2, oz in 
a9 E.2 ibid. 400. the heir, the livery being made by the Leſſee foy years, oz Gardein, doth 
3E«4-t, 15.7.4 work a diſeiſin, becauſe by his tozcious livery he diſleiſeth the lcſtoz oz heirs 
foz the which they may have an Aſſiſe of Novel diſſeifin at the Common Law, 

and both the Feoffoz foz making, and the Feoffee foz taking a tozcious livery 

x5 Lawns were both Difleiſozs z and ſo it ts if Tenant at will, oz'Tenant ac ſufferance 


make a Leale foz years, and the Leſſes enter, this is a Diſſciſin to the Leſſoz 
at the Common Law, 


2» This 


_y 


Cap +25. -_ eſt. ſecond, 4 , 13 p 


This Act ſpeaketh firſt of a Tenant fo2 years, and yet a Tenanc by Elegit, See the arcienc 
Statute Merchant, 62 the Dtaple are within this Law : and ſo it. ts of a Ze- Teris, cap, ' Ele- 
nant at will, 02 a Tenant at ſufferance, foz all theſe have a poiceſſton, but #5: 3 E-4-1. 4 E.2 
otherwile it is of a Bailif, foy he hath no poſſeſſion at all, | All. 790, 

2. Df Garvein, which extendeth: not only to Gardein in Chivalry, but to 8 AN.28. 8 £.4.6; 
Gardein in Socace, & pur cauſe de nurture. | | 15 Hi. Bre.878, 

3. * Df an alienatiou in fe,and yet an alienation in tail,oz foz life is within Ny x ang 5-09 
this Act, becauſe they are wichin the ſame miſchief. x | 23,31 mri 0.5% DE 

4. f If Tenant fo years, 02 a Gardein make a Leaſe fo2 life, the Remain- ſeifin, | * + 
der fo? life, the Remainder in f&e, and Tenant foz life enter; he is a Difſeiſoz, Yleralib.g. cap. 19 
becauſe he taketh the firſt liveryz and ſo it is of him in the Remaiuver foz life, +a I. 43 Aﬀl, 
02 in fee, if he enter, + $0 E, 3.22, 


C Fiat remedium per breve de ingreſſu. ] Here it is objected, that if 
Tam feoffator, quam feoffatus be Diſſeiſozs, by the Common Law, andſo de- | 
clared by this Statute : | | 

7. Yow the Leſſoz oz heir can have a Writ of Entry, and ſuppoſe the En- 
try by the Leſi& oz Gardein ? 

2. Whether the Leſſo2 o2.the heir map not have an election, either to have 
” his Aſſiſe, oz his Writ of Entry 2 | | 

To the firlt it is anſwered, that albeit it be a Diſſciſin, having regard to S<e the firſt Pare 
the Leſſoz oz heir, fo the benefit of the Aſſiſe; yet between the Leſſee o2 ogy ax "19mg 
Gardein, and the Feoffee, it is a Feoffment, whereunto a Warranty map ©7000 
be annexed, and a Uoucher had of them to recover in value ( as in another 
place hath been ſaid ) ſo as the Leſſoz o2 the heir may have a Writ cf Entcrp 
in the Per againſt the Altence, and pzincipally, becauſe ic is affirmed by this 
Att. i 
To the ſecond, this Act hath pzeſcribed a fozm and ozder concerning aliena- ? my ——_— 
tions after the Act, viz. that living either the Feoffoy oz Feoffee, an Aſſiſe be H.2.Bre898, , 
ould Iye ; and therefoze living either of them, a Writ of Entry doth not lye t | 
but fox alienations befoze this Act, a Writ of Entry might have been bzought 
ſince this Act, 


} 
 C Et quamvis ſuperius fiat mentio, S&c.] This is bit abundans cau« 
tela, and yet pzudently added ad majorem rei ſecuritatem, 


C Et licet dubitaverint quidam utrum in caſa quo quis paſcat al- 


_— - &c. ] This Aliſe was in #his caſe maintainavle by the Com- 
mon Law, 

@heſz wo2ds are to be intended, when one claimeth Common in the ſeveral 27 A}. p. 30: 
land of another, and puts in his cattel to uſe the ſame ; the own-r of the k<ivey 12 H.7.20 
foil hath cwo ways to help himſelf, either to waive the poſſe”iun, and Phang Ben. 
then to bing his Aſſiſe as one out of poſſeſſion, as in the com0n caſe of gaſt, 5s, = 
a Difſeitin, and then he ſhall have Judgment to recover the land auv oamages; 

02 elſe he may keep his poſſeſſion, and bzing his general Writ of Afiice of 
Novel diſfciſin : and if the Tenant plead to the Aſſiſe 3 that the Plaincif was 
Tenant of the land the day of the Writ purchaſed, and yet is 3 the Elaintif 
may maintain his Writ, and ſay that the land was, and is his ſeveral, and 
the Defendant did feed his ſeveral with his cattel-, and acco2ding to this 
bzanch of this Act he p2ayeth the Afſiſe 3 and in this caſe-if it be found foz 
a Plaintif, he ſhall have Judgment to hold- the land as his ſeveral, anv 
amages, 


y 20E thet in this caſe he is not diſſeiſed of the land, but of the ſeveralty of 
Pls 1and, 


And 


> gk toe ee ered BE RT IN HE. ASE 9 THF ger en IE Paws Te,” 
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And this feeding is to be underſfod, when one clairheth a Common appen- 
danit, appurtenant, 03 in grofs; and foz the uſe of che ſarhe doth put in his cattel; 
thts claim, aud pntting; in of his catcel is a Diffeiln of the ſeveralty of the land, 
and ſhall have Judgment, as is afozeſaid, acrozdingly : but if the cattel come 
in by way of eſcape, this is a Treſpaſs, and nd Diſſcilm of the ſeveralty within 
this Dcatute. | 
Bra, 1.4.f.2t79. Wy the Common Law a man that is in ſeifin of his land may have an Aſ- 
Flera lib. 4+ cap-I+ ſie, fo2 that he is diſſeiſed of the quiet injoping of his land; as when the 2.020, 
A = *5. 93 any othet that hatha Rent, and oftentimes diſtreineth fo2 the Rent, where 
F.N.B, x59.; none is behind, the Tenanc ſhall have an Aſſiſe of Novel diffeifin of the land, 

fo2 that, by reaſon: of the frequency of viſtreſſes, he is diſſeiſed of the quier tn- 
Brad, 1.4. fol.216 joying of hts land, and cannot make his advantage thereof, and frequentia mutat 
tranſgreiſionem in difleitinam. | 
Mirror ca-2.$15 And the Mirror ſaith, that diſturbance of one that is in peaceable poſſeſſi- 
Brit, fol. 108: on, in thz& caſes doth amount to a Diffeiſm: as if the Lo2d that is in 
quiet poſſeſſion of his Rent cometh to diſtrein, and is by the Tenant di- 
ſturbed, ſo as he cannot. take a diſtreſs, this diſturbance is a diſſeiſm of the 
Rent. 

2. When the Lo2d hath taken a Diſtreſs, andthe Tenant pay not his Rent, 
but diſturb him by unjuſt ſute of Replevy, 

3, When auy diſtrein ſo outragiouſly (chat is, ſo often) as the terre Tenang 
cannot plough, o2 dulp uſe his ground, 


23 Aﬀ.p.r.264N, tC Caveant de cztero- ili quit nominati ſunt diſeifitores, &c. } 

p-35- 44E 3-23- A Feme covert and an Jufant are not within chis Statute to have cozpv2at 

7 8.4.16. 1H4-51, myiQhment by inpziſonmient by their plea, by vouching of a Rerozd, and fails 

0 2 ing of it, 

Dot $5655 This Act toth not extendto an Aﬀiſe of Mordanc” 

hi. 18 E.r. Coram ®& a notable Recozd ſon after the making of this Ac, upon this hzanch of 

Rege Rot. 35. this Act, Mich. 18 E.1, Coram Rege Rot. 35. North. 

_ og = In a Fomevon, o2 anp other real Attion, if the Tenant plead a Recozy, and 

gu fail thereof at the day, the Demandant ſhall nct have ſeiſin of the -land,butonlp 

a Petit cape; foz this Statute extendeth only to the Afſiſe of Novel diſſciſin : 
and int caſe of che Aſfile, if the Tenant befoze this Dtatute had pleaded a Re- 
_ = failed thereof, yet the Afliſe ſhould have bien taken, as appeareth by 
this Act. 

Part of the Tn- PCC it 18 to be obſerved, thac every man ſhalt plead that, which is apt and 

Qicures, Se. 494 PErtinent to his caſe 3 and therefoze a Dilleiſoz that ts not Tenant of the land 

Lib.7. f0l.26. ſhall not plead any thing that concerns the tenancy of the land, as a releaſe of 

: all Actions reals, vuc ſhall plead a releaſe of Actions perſonals,o2 any other plea 
chat doth excule himſelf of damages. 


C Et fi 1lla exceptio proponatur per balivum, - non propter hoc 
s AF. Pl.r. 2 Af, differatur captio Affiſz,nec judiciumn, ſuper reſtitutione tenementi,&c. 


Pl. & 8E.3.1. Jnan Aſliſe, as by this bzanch it appeareth, the Bailif rannot plead any matter 
: - wt ; Seb. of Recozd, either in bar. oz ts the Writ 3 foz the Bailif cannot plead any mat- 
26.$H.6.5. 21 8,6 Ir, 2 any plea out of the point of the Affiſe, noz any thing that is not triable 
$8. 22 14.6. 444 bÞ the Alliſe, noz any plea which he cannot conclude, Et fi trove ne ſoit nul tort, 
x E.4-4. 8 H.7.11 nul difſeifin. Yereby it appeareth what trealure may be found in the Wines of 
9 17-04. 117+ cheſe ancient Dcatures. | | 
we Eebiete 264%  Andif therefoze the Baffif db plead any matcer of Reco2y, yet the Ju- 
ſtices ſhall pzoced, &c, and give Judgment 3 but then the Defendant named 
in the Alliſe map rome fits the Aufſtices, and verifie that there was ſuch a 
m_ of RKecozd, Fc. and he ſhall have a Cercificace of Aſſiſe by fo2ce of 
this A, 


And 


Cap.25. Wefim. ſecond. 415 
Aud the Writ that is given in this caſe is after judgment, but the certi- mrag.1.4. fol.289; 
ficate of Afſiſe that was at the Common Law was after verdict z and befo2e 8c. 293. Bricon 
02 after judgment when the verdict was not well examined by the Juffi- I-49 Aſl.1,g 
ces, tc. the Juſtices of office might examine it, whereof we ned not treat "Fe 0x 
any further in this place, foz that chis Statute doth not extend to that kind x2 x, fot H.$.8 
of certificate only J may note two things, 1. That when the Recogni- F:N.B. 180, 183. 
tozs of the Aſliſe give a full general verdic, there liech no certificate at che YE» N-B. 51 1,8c. 
Common Law. 2. That if any of the Recognitozs of the Aſſiſe that gave kg, "nag 
the verdict died, the certificate failed at the Common Law, foz it was to $u# E.2Af 412 
ſupply the defect of their fozmer verditt : Þ& hereafter moze of this matter in 12.4.9, 
this Chapter. 
Note the wozds of the Aſſiſe are Attachias eum, vel balivum ſuum, &c., And 
the Wailif plead in his own name 3 I, de C. tanquam balivus A. de.B. dicit: 
and not A. de B, per balivum ſuum. 


—_—_— 


C Eodem modo fi defendens, contra quem tranſivit afliſa, in Regiſt. Judic' x, 
ſua abſentia oſtendat chartas, vel quiet* clam', &c. } This bzanch ES. . 
doth not only extend to an Aſſiſe of Novel diſſeiſin, but to the Aſſiſe of Dar- & 196.c. 32 Aﬀſip 
rein preſentment, Juris utrum, an Aſſiſe of Mordaunc*, and ſome have; thought 7+ 2 H.5:5- 
to an attaint alſo ; '@o as the Tenant ſhall not only have a Certificate of an 
Afſiſe by the fozmer bzanch upon matter of Recozd, but alſo by this bzanch 
upon Deeds and Nuiet claims, and the reaſon thercof is, fo that the Wailif z3 1.5.20, 
could not plead the ſame, 

And it is to be obſerved, that after the Waily hath pleaded to. the Aſſiſe, x1 H.7.r5. xx AN; 
the Tenant may come befoze the Afſiſe taken, though it- be after the Aſſiſe p-3- :1 E-3.Af.85 
awarded, and pleay any Deed, Nuiet claim, 02, other matter of Certificate, 20AN,6.52 E.3-20 
and ſhall not be d2iven after the Aſliſe taken, #c. to ſue his Certificate upon this 
Act to trouble the Tenant and the Recognitozs of the Aſſiſe, Quia fruſtra fit per 
plura, quod hieri potelt per pauciora, 


C Venire facias jurat' ejuſdem Afliſ : Et ft per vereditum ju. x2 1.4.10. 9 8.4 


ratorum, &c. | Upon this bzanch it hath bien conceived, that albeit that NB. _ 
ſome of the fozmer Recognicozs be dead, that it ſhall be tried by the fozmer EN 
and by others; foz though this Ac doth o2dain that a Venire facias ſhall be 
awarded to the Jurozs of the ſame Aſſiſe, pet the ſubſequent wods be, Et fi per 
veredicum juratorum, and ſaith not przdictorum z ſo as upon this Art an addi- 
tton may be made, | 
Jn an Aſſiſe the Plaintif made title co cen Barks rent by ſpecialty of the 42 a.p.r. 14 £.3 
rant of the Tenant, and the Aſſiſe was taken by default, and after the Te- receir 134+ Br. 
nant upon ſhewing of a De&v of defeaſance of the ſame rent upon certain NE OS, 23 
conditions to be perfozmed on the Plaintifs part, oz otherwiſe the rent to ;357 Ine? 125 
ceaſe, which he avcrred to be b2oken, which Ded of defeaſance did bear date Counteſſe de 
in a fozein County, viz. tn London, whereupon a Certificate upon this Dtatute Acholes Caſe. 
was pzayed befoze the Juſfices of Aſſiſe, who adjourned the ſame in Bank to 
be reſolver, whether a Certificate did tie upon this fozetin defeaſance : where it 
was awarded that the Certificate was maintainable, and that the Deed of de- 
feaſance being dented ſhould be tried in London, where it was found foz the 
Tenant, whereupon the Certificate was renianded to be taken in the County 
m_ the Aſlile was bzought : Dut of this Recozd thzee things are to be 
obierved, 

1, That a Certificate doth lie upon a defeaſance bearing date in a fo- 
rein County ( as well as upon a Charter oz acquittance ) which was tried 
- 2 of that fozein County , and by none of the Recognitozs of the 

iſe, | | 

2. That a Certificate lieth by this Act upon a recovery by defanlt, as well 
8s where the Tenant pleadech by Waily to the Aſliſe, 


3. That 


= 


Weſtm. ſecond, Cap.26, 


26 Al.p.z.12H.4 3- That the Certificate muſt be ſued and adjudged in the County where the 
; 20, F;N;B. 182.c. Afliſe was [ed. 


W.r. C.26, 42 E3 


F- 4 E410. 


C Nee capiat Vic? de cztero bovem a diſſciſito, ſed a diſleifitore 


tantum. |] @This Dr which the Sheriff twk was not any reward foz doing of 
hts office, ( pro officio ſuo exequendo ) fo that was p2ohibited by the Statute 


St Samf, Of W- 2. cap. 26. but this was a duty due by ancient cuſtom after the cauſe 


Pl, Cor. 49+ 4. 


26 Afl. p47» 


Merton cap.3e 


Marlb..cap. 8. 


£nded, 


ut where it was due onlp from the diſſeiſo2, the Sherif Lefoze this Act div 
alſo incroach the like upon the difleiſce, which 1s reſkrained by this Ac, and to 


be taken only of the wzong doer, and netther of the dilleiſee, noz of the Te- 
nant that tis no diſletſo!, PN 


- C Et fi plures ſint diſſeiſitores in uno breve nominat”, nihil. 
ominus de uno bove. fit contentus. } This bzanch is in affirmance 
of the Law, foz ſ&eing they are joyned in one Writ, they are as to this 
purpoſe but as one diſleiſo; , and therefoze but one Or is due unto the 
Sherif, ; 

' A man that is indicted and arraigned foz two felonies, ſhall pay but fo2 one 


deliverance only, foz though the felonies be ſeveral, yet the perſon that is ve 
livered ts but one, | 


C{ Nec exigat bovem, niſi de precio 5 s. vel precium. ] Heres 
in the makers of this Law vid add this bzanch very p2ovidently, fo2 there 
ts nothing mo2e incertain then p2ices of things which oftentimes riſe and fall, 
and ſpecially of victuals, and therefoze here having ſet dowa the pzice of the 
Dx, they add, if that ſhould not he the jult pzice of the Dr, which they foze- 
ſaw might noc continue long, then the Sherif ſhould have 5 s, 


CAP. XXVIL 


N brevibus de rediſleifina adjudicentur de cxtero damna in 
duplo : & fint rediſleifitores de cxtero 1rreplegtabiles per com- 
mune breve. Et ficut in ſtatuto de Merton proviſum fuit illud breve 


_ de his qui diflcifit fuerint , poſtquam recuperaverint per afliſam 


Novz diſleilinz , mortis anteceſtoris, aut per alias juratas ulterius 
de cztero habeat illud breve locum in illis qui recuperaverint per 


defaltam, redditionem, aut alio modo fine recognitione aſlifarum 
vel juratarum. 


Wy the Statute of Merton both the Writ of Redifſeiſin, and of the Poſt dif 
ſcilin were given, | | | 
This Dtatute is an Act additional in the ſeveral points, 
I. Where the ®tatute of Merton gave but ſingle damages, this Ac doth 
Kive double damages both in the Rediſſeifin and Polt diſſeihn, but the Jury is to 
give the ſingle, and the Courc is to double them, | 


2. Where notwithanding the Dtatute of Merton and of Marlebridge, cap.$. 
he might be repleviedby the Common Writ, yer by this Act he caunot fo be, 


.; Where 


Cap 27. Weſtm. ſecond. 


3. Where the Statute of Merton ertended only to Redifſeiſing upon recove- 
ries in Aſſiſe of Novel difſeiſin bp verdict of the Recognitozs, and to Poſt dif. 
ſeitins upon recoveries by verdiconly this'Act doth excend to recoveries by de- 
fault, reodition, aut alio modo, as updn demitrrer; &c, fo as hereby the Rediſ- 
ſciſin, and Poſt diſſeifin do lie in many moe caſes then they lay befoze, 

Dc befo:e in the Expoſition of the Statute of Merton and Marlebridge. _ 

If an Aſſiſe be bzoucht againſt A. and B. and A. ts found the diſſeiſo2, and B, 
the Tenant, aud the Plaintiff recovereth, and B.the Tenant viſleiſeth the 
Plaintiff again, the Plainciff ſhall have no Rediſſcilin, but a Poſt diſfeilin, be- 
caſe a Rediſſcifin lieth not but againſt him that was party to the foymer Diſ- 


CAP. XXVIL 


Oſtquar aliquis poſuerit ſe in inquiſitionem aliquam ad proxi- 

mum diem, allocetur e1 effonium : ſed ad alios dies ſequentes 

per eſſonium non differatur captio inquiſitionis, five prius habuit ef- 

{on', five non. Nec admittat eflon' poſt diem datum prece partium, 
in caſw,in quo partes conſentiunt venire {ine eſfonio. 


The Statute of Marlcbridge did p2ovide, Qhod poſiquam aliquis poſuerit ſe, Marlb.cap.15; 


in inquifitionem aliquam, &c. non habebit niſi unicum efſonium, & c. By which. 
Statute it was not certainly limited when he ſhould have chat one efſoin, and 


thereof enſued a great miſchief, foz the Defendant would not be efſoined but at 9 8.5.12. 
the Habcas corpus, and then the Jurozs ſhould loſe their iſſues, and the inqueſt Wefim.r.cap.4r; 


Jould not be taken, to the great veration and loſs of the Jurozs, 
And therefoze this Dtatute chiefly fo2 the eaſe of the Jurozs p2ovideth, that 
the Defendant ſhould have but one cſſotine, and that eſſoine muſt be at the next 


day, and that is at the Venire. tacias, and if-he neglec that next time, he ſhall 
never have it after, 


This Act is to be intended only of a plea perſonal, and of a common efſoine, 7 x.2.efſoin 81,83; 
' and not of an eſſoine de ſervice leRoy, foz that he may caſt when he will, De Dier 15 El. 324-b 


the Expoſition upon the Statute of Marlebridge cap. 13. 


- And albeit the wozds of this Act are general, yet it muſt be underſfod'vnly 35 8.5.53, 


in caſes where an eſloine doth lie, which is implied by this wozd allocetur, ' and 
therefo2e it the Defendant come in by Exigent, o2 Cepi corpus, and foin' iſſue 
ad proximum dicm,he cannot be efloined, foz that-he either rematneth in Ward, 
92 Coeth by Painpaile, ..and therefoze befoze this'Statyte could not be efloined, 
and thts is a bzanch of reſtraint, and not of enlargement, 


-C Nec admittatur eſffonium poſt diern datum . prece partium.] 
And the reaſon is, foz that ſ&eing this day is given by the pzayer and agr&e- 


ment of the parties without any effoine, this Dcatute doth ena; that poſt diem 
datum prece partium, no eſſoine ſhall be admitted, n 


Hhb © CIP 


— 


Wii ſecond. 


W.1.C4P.4I, 


Cap.28] 


_ CAP. XXVIIL 


Um per Statutum Weſtm. 1. ſtatuatur quod poſtquam te- 
nentes.'femel comparuerint in Curia, non allocetur eis e{- 
ſonium in brevibus Aſſiſarum :” eodem modo de cztero obſervetur 
de petentibus. | 


C In brevibus Aſſiſarum. '] This Ad extendeth not co Afſiſes of 
Novel difſeifin no mo2e then the ſaid Statute of W. 1. here recited doth. S& 
befoze the Expoſition of the Statute of W. 4. and the rather foz that this | 
Act ſaith de petentibus, and the Plaintiff in an Aſſiſe of Novet diſſeitin is 
called querens and not petens, but this Ac ertendeth to Mordaunc*, Juris 
utrum, and Attaints, and doth remedy the miſchief of_the Demandants ſide, 
which was omitted. in the Dtacuce of W. x. And note that a. Writ of 
Attaint is here comp2ehended.under this wozd Aſliſa, becauſe it hath the qua- 
lity = Aſſiſe, viz. to have a Jury returned the firſt day, and ſo in_ equal 
milc te " LID 1 | | | 


C Eodem modo. ]} This is an Act of reference, that in: all caſes 
where the Act of W. 1. doth take away the common eſloine from the 


| Tenant, after appearance, - there this Act doth -take it, from the -Deman- 
- dant after appearance, S& moze of this matter in the Expoſition upon the 


aid Ac of W.r. 


I , i i 


+ 


A — 


——————————_— 


C A P. XXIK 


TD Reve de tranſgreffione ad audiendum & terminandum, de, 
. cxtero. non, concedatur. coram aliquibus Jaſtictarus: excep- 


tis. Juſticiariis. de -utroque: banco, &: Juſticiarus itimerantibus, miſt 


Mag.Chart.c.26« 
W.1.cap.1Ir. 
Gloc'. CAP. 9. 


pro enormi. tranſgreſſione,  ubi neceſle 'eft | apponere feſtinum- re- 
medium. | Et dominus Rex: de gratia'ſua ſpeciali hoc duxit con- 
cedendum.-''Nec 'etiam de cztero © concedatur breve' ad audiend? 
& terminand” appella' coram' Juſtic aflign', ' niſi! in fpeciali caſu, 
& certa_ cauſa, cym dominus Rex hoc. preceperit..,, Sed ne hu- 
jalinodi, appellati, vel indictati. diu. detineantur. in priſona, habez 
x breve Odio & Atia,- ficut in Magna: Charta, & aliis ſtatutis 
itum lt, 7 


C Breve de tranſgreffione. ] ' Albeit the Statute mentioneth only 

a Writ, becauſe Commiſſions were in thoſe days molt commonly granted by 

Writ, as the Commiſſion to Juſtices in Eyre, Juffices of Oier aud Towing, 
| 0 


TI 


——_ 


a, SAS, 


Cap. 29. VVeftm. fecond. 419 
vf Gaol Delivery, #c. yetthis Act doth not only extend coauthozity grantedby | WM ; | 
Writ, but by Commiſſion alſo. | | | 
 Tranſgreſſion here is taken in a large ſenſe, foz .any outrage 02 miſdes 

Meanour. | 


Commiſſions of Oier and Terminer are of thy Torts, 


Dne ceneral at the ſuit of the Bing, as to hear and determine all manner 2 E.3.cip.9; 
of Treaſons, Felonies, Riots, Routs, Treſpalles, &c. | | ; 
Another particular at-the ſute of the party, aud that in two ſozts: Dne 29 E-3-3g« 
haming particularly the party grieved, as Rex diled&is & tidelibus ſuis A. B. 8 | 
C. falutem, Ex gravi querela D. accepimus quod E. F. & G, & alii malefaco- 
res, & pacis noſtrz perturbatores in ipſum D. apud N. vi & armis inſultum fe- 
cerunt, &c, And the other 1s moze general, and of this fozm, Rex dileFis, 
&c. Ex clamoſis querimoniis diverſorum hominum de Com? N. ad noſtrum fe« 
pins pervenit auditum, quod A. Epiſcopus Winton', &c. plures & diverſas 
oppreſtiones, &Cc. . 
The third is as well af the.ſuit of the Jing, as of the party, all in one 
VArit oz Commiſlton, as hereafter in this Chapter ſhall be touched. 
- The miſchief befoze the making of this At was, that Commiſſioners of 
ODier and Terminer, #c. were p2ocured, and named by the parties whom the 
Matter concerned 3 fo as the Commiſſioners were neither indifferent, noz of | 
ſuflicient knowledge and learning, And the miſchief was the greater, foz that Regiſt.r26, rÞq] 
when a man ſued out a Commiſſion of -Qier and Terminer at the fuit of the F-N-B-1124. 
arty againſt divers perſons foz taking-of his gods, and fo2 eſloigning the 
fame, to the endto Waſte and convert the ſame to their own uſes the party 
hat ſued the Oier and Terminer ſhould have a Writ to the Sheviff, rehearſing 
this matter, andcommand Him to arrelt che gods, and to put them-in ſafeguard 
until it'be otherwiſe p2ovided oz adjudged by the Juſtices of Ojer and: Termi- F-N.B.r 12.6 
ner, ir. and if upon this ſute it were found foz the Plaintiff, the Julkices of 
Oier and Terminer might reſfoze the party to his gods, 92 give damages to 
him foz them wherein it doth vary from.an Action of Treſpaſs ſued befoze 
* Juſtices of the one Bench oz the other : and where the party in particular is 
© be reſfozed to His-gwods, v2 to recover damages, the ſute is pzoperly by Writ, 
acco2ding to the wozds 'of this Act (Breve de tranſgreſſione: ) and by the Staz Regiſt. 123; 
tute of 34 E.3z. the Commiſſioners o2 Juſtices named in the Writ are to be na- 34 E-z-cap-r2 
med by the Court, and not by the party. 
The ancient fozm of Commiſſions of Oicr and Terminer were of all Zrea- 42 Aſl.p.5: 
ſons, Felonies, #c. Gztevances, Crtoztions, and Deceics made to the King and 
£0 his people, as well at the ſuit of the King, as of the party, tc. | 
| If a Commiſſion of Ojer aud Terminer be diſcontinned oz erpired, #c. the 44E-3:3": F-N.B: 


! : . 28H. 8, 
Jndictments and Recozds ſhall be removed into the Kings Lench, as to their 0 kr 3g 
P3oper center, | 


@ Exceptis Juſticiariis de utroque banco. ] Here is remedy fo2 both 
the laid miſchteks, fo the Juſtices of either Benches are pzeſumed tobe men of 
integricy, tndrfferency, zktf{ andknowledge, 

Pereof pou may read in Stamford, Plac.cor. $5,564 
CNiſt pro enormi tranſgreſſione, ubi neceſle eſt apponere feſtinum 
remedium. ] Pere it is called, Enormis tranſpretſio. | 


Jn the Dtatute of 2 E. 3. cap. 2. it is called, Grand Leads, o2 hozrible 
Treſpaſles, 

Fitzherbert ſaith, that this Writ is to be granted when a great aſſembly, in- px, vv pra 
ſurrection, o2 heinous miſdemeanour, oz Treſpaſs is committed in any place, ; 
then the manner anduſe is to make ſuch a Commiſſion, to hear aud decerming 
luch misbehaviours, 


F\ 
x 


Þ hh 2 The 


IWeſtm. ſecond. | Cap.29; 


Regiſt.125.4 
Regiſt.124.b. 
I 2 Aſl.p.2 Is 


Magna Charts, 
cap-8.W+ 1.C2.4 2. 


Net 


Paſc. nu E:3, Co» 
ram Concregis» 


Brir.fol.z. 2 E-3+ 
Coron. 97,98. 


4 H.6.15. Regiſt, 


judic.96. 3 H.7- 
CcaP-I, 9 H.4e2e 


13 8.4.10. 17 E:3» 


13. 22 E:qeI9e 
Pier 120. 


44 E-3-44-tir, 
Coro F: 95. 


The Regiſter termineth it, Enormis ſeu horribilis. 
And if the Treſpaſs be not Enormis ſeu horribilis, there Iyeth a Writ of Su« 
perſedeas, 02 Revocation, Quia non enormis, ſeu hotrribilis. | 


C Dorm Rex de gratia ſua ſpeciali, &c. ] This is an Ad of Gzace, 
foy hereby the King is reſtrained of his power to grant Commiſſions of Oiex, 
and Terminer to whom he will at his pleaſure. 6 is 

The ſtile of the Reco2d befoze Juſtices oz Commiſſioners of Oier and Ter« 
miner, ſometimes have ben, Coram Rege & concilio fuo apud S. &c. and ſome- 
time, Coram concilio Regis apud, &c. whereof take one Recozd foz example, 
filed thus : 

Placita coram concilio Regis apud Weſtmon* de Termino Paſchz, Anno 


regni Regis E. 3. 11. Nicholas Keriels caſe in a Commiſſion of Oier any 
Terminer. | 


C Nec etiam de c#tero concedatur, ] An Appeal doth 1ye either by 
Writ Dziginal, 02 by Will, | 
The D1iginal Writ iſſueth ont of the Chancery, Ey ill, as in the Couns 
ty befo2e the Sheriff and Cozoners3 alſo befoze Juſtices of Gaol-delivery, if 
the appellie be in pziſon befoze them, and (as it appeareth by this Act) befoze 
Commiſſioners -of Oier and Terminer, befoze Juſtices of Nifi prius, and by Bill 
alſo befoze the Juſtices of the Kings Wench, | 

At ſeemed to Fitzherbert, in abzidging of the caſe of 44 E. 3. that Juffices 
vf Peace having power by the Statute of 34 E. 3. (which there ts called, Le 
novel Statute) might receive an Appeal by Will, becauſe they Had power to hear 
and determine Feloniesz but that Statute doth give them power to hear and 


determine Felonies at the ſute of the King, and the Bok at large ſpeaketh 
onky of Juſtices of Gaol-delivery. 


C $cd ne hujuſmodi appel/ati, vel indiQati diu detineantur in 
priſona, habeant breve de Odio & Atia. ] St befoze in Magna Charta, 
Cap. 26, 8 29. Gloc, cap. 9. this bzanch well explained, | 


CAP. 


_— 


Cap.3 0. WW efim. ſecond 
' CAP. XXX. 


"I Sfignentur de cxtero duo Juſticiari jurati, coram quibus,& non 
altis capiantur Aſhiſe novz diſleifinz, mortis anteceſſoris, & 


attin&z : & aſlocient ſibi duos, vel unum de diſcretioribus militibus 


corn, in quem venerint : & capiant aſliſas prxdiCtas, & attin&tas, ad 
plus ter per annum, viz. ſemel inter quindenam Santi Joannis Bap- 
tiſtz, & gulam Auguſti : & iterum inter feſtum Exaltationis ſan&z 
Crucis, & Octab. Sancti Michaelis : & tertio inter feſtum Epiphaniz, 
& feſtum Purificationis beatz Mariz. Et in quolibet corn, ad quam- 
libet captionem aſliſe, antequam recedant, ftatuant diem de redditu 
ſuo 3 ita quod omnes de corn ſcire poſlint eorum adventum : & de 
termino in terminum adjornent afſiſas. Si per vocationem warrant! 
per eſlofi, vel per defeftum recognitorum, {i ad unum diem captio 
earum differatur, Et fi aliqua de cauſa viderint, quod utile fit, 
quod afliſe mortis anteceſloris per eflonium, vel vocationem warran- 
ti reſpeCtuate adjornentur in banco, liceat eis hoc facere, & tunc mit- 
tant Juſticiar' de banco recordum cum brevi originali. Et cum loque- 
Ia pervenerit ad captionem aſhiſz, remittatur loquela cum brevi ori- 
ginali per Juſticiar de banco, ad priores Juſticiar' : coram quibus ca- 
platur afſſiſa. Sed de cxtero dent Juſtic de banco in hujuſmodi afliſis 
ad minus quatuor dies per annum, coram prafat Juſtic aſlignatis, ut 
parcant laboribus &expenſis. Atterminentur inquiſit capiend'de tranſ- 
gm, quod magna indigeat examinatione. Atterminentur et1a inqui- 
it cori es de ali placitis placitatis in utroq3 banco, in quibus facilis 
eſt examinatio, ut quum dedicitur ingreſlus, vel ſeifina alicujus, vel 
in caſu quum de uno articulo fit inquirend'. Sed inquiſitiones de 
groflis & pluribus articulis, qui magna indigeant examinatione, capt- 
antur coram Juſtic de bancis, niſi ambe partes petant, quod inquilitio 
capiatur coram aliquibus de ſocietate, cum 1n partes 1llas venerint : 
quod de cxtero non fiat niſi per duos Juſtic, vel unum, cum aliquo 
milite de corn, in quem partes conſentiant. Nec atterminentur hu- 
Juſmodi inquiſitiones coram aliquibus Juſticiariis de banco, niſi ſtatu- 
atur certus dies & locus in com, in praſentia parttum : & dies & lo- 
cus inſerantur 'in brevi de judicio per hxc verba : Precipimus tibi 
quod Venire facias coram Juſticiariis noſtris apud Weſtmonaſt', in 
octab. Sandi Michaelis, niſi talis & talis tali die 8& loco ad partes 11las 
venerint, x1j, &c. Et cum hujuſmodi inquiſitiones captz fuerint, re- 
tornentur in bancis, & 1b1 fiat judicwum, & 1rrotulentur. Et ft omiſ- 
{a forma przdiQa aliquz inquiſitiones capiantur, pro nullis habean- 
tur : excepto quod aſliſe ultime praſentationis, 8& inquilitiones ſu- 
per Quare impcdit atterminentur in proprio com coram uno Juſti- 
 ciar' de banco, & uno Milite, ad certos tamen diem & locum in ban- 
co ſtatutos, ſive defendens conſentiat, five non : & 1bi ſtatim redda- 
tur judicium, Habeant de cxtero omnes Juſticiary de bancss in it1- 
neribus 


greſs' placitatcori Juſticiaf de utroq; banco: nili ita enormis ſit trans | 
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neribus clericos irrotulantes omnia placita- coram eis placitaf, ſicut 
antiquitus habere conſueverunt. Item ordinatum eſt, quod Juſti- 
ciarii ad affifas capiend' aſlignati non compellant juratores di- 
cere prxciſe, i ſit difleiſina vel non, dummodo dicere volue- 
rint veritatem fa&i, & petere auxilium Juſtic. .Sed fi ſponte ,ve- 
lint dicere, quod dicifna eſt, vel non, adtnittatur eorum vere- 
dictum fab ſao periculo. Et de cztero non ponant Juſtic in aſlifis, 
aut juratis aliquos juraf, niſi eos qui ad hoc prins fuerunt ſum- 
Wonitt. | 


. This Statute confiffeth of many bzanches, whereof we ſhall ſpeak in their 
O2ber 2 and firſt it ts to be ſeen what miſchiefs were befoze the making hereof, 
the p2incipal whereof we Hall touch, 

1. Wefoze the making of the Dtacute of Magna Charta, Afliſes were onlp 
£9 be taken in the Court of Common Pleas, which was miſchievous to the 
Recognito2s of the Aſſiſe : it is pzovided by Magna Charta, that they ſhall be 
taken in the pzoper County once every year, and that remedy was tw ſhozt, 
and therefoze they are by this Act to be taken oftner, 

2. Another miſchief was, that the Juſtices of Aſſiſe were not ſometime 
but App2entices of the Law, and a Knight aſfociate to them which oftentimes 

© were favourable, ; 
'3- And if rhe Recognito2s of the Aſſiſe had not given their verdict, the Ju- 
Nices could not (befoze this Act) have adjourned the Recozd into the Court of 
- Common Pleas, 
29 E.r. cap.4- 4. Alſo, if a fozrein Plea had b&n pleaded, oz fozrein Uottcher Had, thep 
Lork 12E42£4-3- coqſy not Have adfourned it into the Court aboveſatd. 

5. Wekoze the making vf this Att, all Jurozs, toxether with the parties, 
came up to the Kings higher Courts of Juftice, where the cauſe depended, 6c 
propter tantam,-& intolerabilem pepuli noſtri jaturam, non ſolum ad corundem 
juratorum exonerationem, {cd etiam ad celerem partibus in curia noſtra placitan= 
mu Juſticiam exhibendam, &c, And this is the firſt Ac that gave the Writ of 

111 Prius 

6, Allo befoze this Act ſome Jultices did rule over the Recognito2s, to give 
a p2eciſe o2 direct verdict without finding the ſpecial matter, 

Now the remedies do follow, 


C Aſſignentur de cxtero duo Juſtic jurati, coram quibus & 
non aliis, &c. | Yereby it appeareth what an honourable Dpinion the 
27 Er. cap. 4 Law hath of the Kings Juſtices \wozu , that thep are omni exceptione 
majores. 
Wut this bzanch hath been manifoldly altered, foz by the Dtatute of 27 E. r. 
cap. 4. theſe Jnquiſitions and Recognitions were to be taken coram aliquo Ju» 
x72 Ec2.cap.z; Rlticiar' corundem, coram quibus placitum deductum fuerit; affociato uno milite 
comitatus illius, &c. 
Wy the Statute of York, they are to be taken befoze one Juffice of the one 
x4 E.3-cap.16, place o2 the other, having aſſociate to him, Un piode home de paiis, chivalier, 
OU auter. 
Wuc by the Statute of 14 E.3, they may be taken befo2e any Juſtices of the 
Bro. Nifi prius 37. one 3Sench oz the other, o2- the Kings Derjeant (wozn, which ts intenved of 
\ Seethe form of, any Secrjeant at Law, fo2 that every Derjeant 1s ſwozn, | | 
Te Poſte —_ And this Act tsertendedto the Kings Attozney, being joined with one of the 
OO Cn2P- Juſtices o2 Derjeants ; and albeit the King make choice of ſome @erjeants to 
wp be of his Councel and ft, 'yet in a general ſenſe all be called the Bings Der- 
jeants, becauſe they be all called by the Kings Wrtt. 


C 44 
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— 


C Ad plus terrz per annum. ] Yereby the fozmer time given by 
Magna Charta ts inlarged. ” 
Theſe days are altered by later Statutes, | oo z oz 
4By 27 E. 1. it is p2ovided they ſhall be taken tempore vacationis, Vide-27 E.1. & 14E.5; 


I4 FE 3 | ubi ſupra, 
C- Quindena Sancti Johannis Baptiſtz. ] This return amongft others 
is taken away by the Statute of 32 H.5, 32 H.9, cap.2t, 


C{ Gula Avpuſti, ] Gule of Auguſt, This is alſo mentioned in the 27 E-3. fiat.3. 
Statute of 27 E.3. &c. the Fealt of S. Peter ad vincula is on this day, being as 
the firſt day of Auguſt, as it appeareth in Pl. Com. where it is ſaid, Al feaſt de "_—_ 
S. Peter en la Gule de Auguſt. 

The reaſon - why it is called Gula Avguſii, you may read in Durand, 
in his ok De rationali divinorum, Lib, 7. De feſto Sandi Petri ad 
vincula. | FONG. 

This I have added, - not cut of any curioſity, but that the Reaver might 
underſtand what he reads, which hath ben mine endeavour thzoughout all 
this wozk, 


C Stiatuant dicm de reditu ſuo. ] That is, by P2oclamation in 
open Court, PREY | 


C De termino in terminum adjornent Afﬀiſas. ] && the Expos Mag.chart.c.1s; 
ſition upon the Statute of Magna Charta. Et vide lib. 4. fol. 4. Vetnons Caſe, | 
& lib.8, t0.57. Le Countce,de Rutlands caſc. 


C Per vocationem warranti. ] Fozrein pleas are taken within the tag.chart.c.12; 
equity of this A, and foare deniurrers doubtful, and other pleas and p2oceed- Br.adjorn.29. * -: 
ings, #c. as well befo2e as after verdia, , | | 47 All. 1.49 Aﬀ.2q' - 

Jn au Aſſiſe, the Tenant pleads a, releaſe mae iri a fozfein County, ?: - <6 | 
whereupon. the Rec62d 'is adjouried inico the' Coure of Common Pleas | 
that "Cotirt 'miay grant a” Niſi prius into the 'fozrein County, foz albefc in 
this caſe the Court of Common Pleas hath by chis Act delegatam -pote« 
ſtatem fo2 the trial of the releaſe, yet all incidents thereunto are there- 
with granted, | yt 


C Pereſlonium. ]} This muft be incerided of an effoin ultra mare; foz 
the common eſſoin, oz de ſervitio Regis lieth not in this caſe; 


C Remittatur loquela. ] That is, the Recozd of the Aſſiſe, together 
with the oziginal Wrir ſhall be remanded to be taken, #c. in the pzoper Coun- 
ty befoze the-fozmer Juftires, Þ 


C Atterminentur etiant inquifitiones coram. eis de alns placitis; 
&c. in quibus eſt facilis examinatio, &c.-Sed inquifitionem de grofiis' | 
& pluribus articulis quz magna indigeant exammatione, &c. mfi am- 
bz partes, petant, &c. |] Upon this ®tatute a Writ iii the Regiſter is fra- 


med, .Quodinquilitiones, que magne ſunt examioationis, non capiantur in patria, 
& de ſuperſcdendo, &c. -; - F656 


Regiſt.186; 


C 1 brevt de judicio in h#c verba. ] Precipimus tibi, quod Venire 42 E.3.cap; oY; 
facias coram Julticiariis noſtxis apud Weſt in Ocabis Sandi Michaelis, niſi talis. © ** Ms 
& tals, tali.dic & loco ad partes illas venerint, 12, &c: | | 


a The 


AE. 
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W, eftm. fecond, | Cap. 20, 


F 


14 E.3.cap.16. 
33 E:3. attalnt 77, 


23E.3-23. 24 E.3, 
23. 25 E43.39. 
14 E.3. Nif prius 
16, F.N B.241.4. 


32 H.6.9.F.N.B, 
241.4. 11 E.3. 
Viſne 59. 


The judicial Writ now in uſe hath | prius] befoze | venerit] and thereof it 
taketh the name of Niti prius. 1 | 

Although the Statute of 14 E. 3. ſpeak not of an attaint, yet is an attain 
within tt, foz the effect of thag Ddinanee is, that in all caſes where a Nifi prius 
ts grantable, it ſhall be-granted befoze Juſkices of Aſſiſe, 

Albeit this Act be general, yet a Niki prius ſhall not be granted where 
the King ts party, 02 where the matter toucheth the right of the King, 
without a ſpecial warrant from the King, oz the aſſent of the Kings Ac- 
tozney. | 

Lhe Duke of Exeter veing Plaintiff in Treſpaſs, fo2 the Duke a Niki prius 
was p2ayed, and tt was dented, fo2 that the Duke was of great power in that 
County, and if trial ſhould be had in the Country, inconvenience might cthere- 
upon follow, | 


C Et cum hujuſmodi inquiſitiones captz fuerint, retornentur in 
bancis, & ibi fiat judicium, & 1rrotulentur. ] Perewich agreth the 
Statute of York ubi ſupra. _ | 
» By the Statute of 14 E.3. cap.16. the Chief Juſtice of that place ſhall return 
the Ketozd, and ſhall recurn the verdict under his ſeal, 

The return of the Juſtices is, Ad quem diem hic venerunt partes przd?, & Ju- 
ſiciarii ad aſſifas coram quibus, 8c. miſerunt hic record? in hzc verba; And this 
return is called the Poſtca, becauſe the Reco2d beginneth thus; Poſtea die & lo- 
co infra contentis coram (and nameth the Julkices of Afſiſe ) Juſticiariis ipſius 
domini Regis ad aſtifas in Com N. capiend” aſlignat per formam ſtatuti venerunt 


' tam le Pl. quam le Det. &c. 


Barre de entries. 
Raſt.ror. Hil.19., 
H.7. Rot.qog. 

in Gommuni 
Banco, 2 H.7J-I0» 


- ps Dier 5» 
ar. 163, 
Statute-of York. 


12 E,2.C.4.14 E«3* 
C:I6. 17 E:3423+ 


4 Mar. Dier 138, 


{ncidenr; 


If one of the Juffices of Aſſiſe die bcfoze the.retutn, a Certiorari may be” 
awarded out of the Court of Common Pleas to the ſurvivo? to certifie the ver- 
dict ; If both the Julfices die, the Clerk of the Aſſiſe may bzing it _in with- 
out a Certiorari, 02.4 Certiorart, may be awarded to the Executozs, oz Admini- 
ſtratozs of them to certifie the Recozd, | 

But this Act was defective, foz hereby the Juffices of Nifi prios might take 
verdicts and -inquiſttions, but they could not Reco2d non-ſuits of the Deman#- 
dant, oz Plaintiff, oz defaults of. the Tenant oz Defendant, which was reme- 
died by the @tatute of York. 


? 


C Et $ omiſſa forma predida alique inquiſitiones capiantur, 
pro nullis habeantur, '] Foz the rule of Law is, Non obſervata forma 
infertur adnullatio'aQus 3 but that rule is to be underſtod, De effentiali forma, 
and not De accidentali. 


. C Excepto quod Afliſz ultimz przſentationis, & inquiſitiones 
ſuper Quare impedit atterminentur in proprio Com, 8c. - & ibi, 
ſtatim reddatur judicium. ] he reaſon of making of this bzanch was 
in: reſpect of the: danger of laps, and therefoze in favour. of the Patrons 
this clauſe was added, that the Juſtices of Niki prius have power to give judg- 
ment in thele-two Actions, £ 5 

- And albeit the wo2ds of this bzanch be, Ec ibi ſtatim reddatur judicium, yet. 
if che Juſtices of Nif prius do not give judgment, upon return of che Poſica' 
judgment may be given by the Conre to which the return is made, fo2 by theſe 
wo2ds the higher Court ts not reſtrained 3 and this bzanch civing'to the Juſti- 
ces of Niſt prius power to give judgment, they have thereby power tucludedly, 


/ ag incident, given to award-execntton, that is, a Writ to the 3Siſhop, but that 


Urit is not returnable ; bunt after the Recozd be returned into the Commort 


Wench, if the fozmer Uri be not erecuted, that Conre may grant a Urft 
Licut 


nd " 
_ 
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Veſtm. fecoud. 
Sicut alias, returnable into that Court, all which ts wozthy of fin{ulav ob- - 
ſervation. «x | 
And Juffices of Niſi prius have power to inquire of incidents, 18 E.3.49,504 
Alſo Julfices of Nifi prius may amerce Juro2s, and yemand chem upon a paiti, 17 E-3-23+ 
' and alſo puniſh them foz miſdemeanozs done in their pzeſence, which are inde- 
ſpite of the King, and thereupon make p2zoces, and what lieth in aid and fur- 
therance of the buſineſs they may recozd, likewiſe they map recoad a pzayer to 
be received, | og 


Cn 


C Habeant de cxtero omnes Juſticiarii de banais:in Itineribus 
Clericos irrotulantes omnia placita coram eis platitaf, ficat 'an-" | 
tiquitus habere conſueverint. |] Pereby it appeareth that the Juftt- Dicr 1 Eliz.17 5; 
ces of Courts did ever appoint their Clerks, ſome of which after by p2eſcrip-- 
tion grew to ve Officers iw-their Courts 3 as here it is pitt fox example, thac 
the Juſtices of the Benches in their Circuits had Clerks that enrolled all - 
Pleas pleaded befoze them as anciently they uſed co have, chat is, as by the ' 
Common Law. | i 
Now the cauſe of the making of this bzanch, was, that the King was info2- 
med that he might erect Dffices foz entring and inrolment of Recozds in hig 
Courts of Juſtice, and ſpecially befoze Juſtices of Aſſiſe, which this bzanch* 
declareth to belong; to the Juſtices, and that thep had enjoyed the ſame of an- 
cient time, that is, by the Common Law. 
And the reaſon thereof is twofold, 1. Foz that the Law doth ever appoint 
thoſe that have the greateſt knowledge and skill, to perfozm that which is to 
be done, 2. The MNfficers and Clerks are but to enter, inroll, oz effect that 
which the Juſfices do adjndge, award, oz o2der, the inſufficient doing whereof 
maketh the p2oceding of the Juſkices erroneous, then the which nothing can. 
be moze diſhonourable and grievous to the Juſtices, and pzejudicial to the par-' 
tp3 therefoze the Law, as here it appeareth, did appzopziate to the Juſtices 
the making of their own Clerks and Dfficers, and ſo to p2oc&d judicially by 
their own inſkruments 2: - And that this was the Common Law, the King can- 
not grant the Dffice of the Shire o2 County Clerk, (who is to enter all jiidg-- 
ments and p2zocedings in the County Court) fo2 that the making sf the Shire 
Clerk belongeth to the Sheriff by the Common Law, as in Mittons caſe it ap- Lib.4.fol.32; 
peareth, Et ſic de cxteris, os Mirrons Caſe; 


C Juſticiarii ad aſſifas capiend' affignat non compellant jura- 
tores dicere prxciſe i fit diſſeiſina, vel non, dummodo dice- 
re volyerint veritatem fat, & petere auxilium Juſtic' : Sed fi 


ſponte voluerint, &c. ] The firſt queſtion upon this bzanch was, Lib-9-fo.r,r1,13; 
hether in caſe of Aſſiſe, if the iſſue were joined upon a collateral matter prom yo 

out of the point of the Alliſe, whether upon this ſpecial iſſue the Jury might 54&e tofictan 

Kive a ſpectal verdict, ſe&.356,367. * 
2. The ſecond queſtion was, Whether it did extend to all other Actions, 

02 only to theſe Actions wherein the Defendant oz Tenant might plead a ge- 45 E-3-20+ 42 E.3+ 

neral iſſue, I. 40 E.3.2. 


, P o D , , ; P P E. . . . . 
3. Thirdly, whether in all Actions the Jury might give a ſpecial verdic 6h '2 pho, 
Upon a ſpecial iſſue, upon an abſque hoc, oz otherwiſe. di@ 21. 9 H.9.3. 


Jn the end it hath ben reſolved, that in all Actions real, perſonal, and mfxe, Þ'<r 28 8.8.32. 
and upon all iſſues joined general oz ſpecial, the Jury mixht find che ſpecial 302115 9 5b 
matter of fact pertinent, aud tending only to the iſſue joined, and chereupon 13 £1.30.32 1, 
p2ay the diſcretion of the Court foz the Law + and this the Jurozs might do 47- Pl.Com.g2. 
at the Common Law, not only in caſes between party any party, whereof 2 E.3. Cor.224, 


this Ac putteth an example of the Aſſiſe, but alſo in Pleas of the Crown 286-43 afi-31. 44 
Att at E.3-44- 26 H.8:5, 


OS 


WW efim. ſecond, ans Cap.3 I. 


Lib.g.fol.13. 
Dowmans caſc. 


at the Kings ſtiit, which is a p2of of the Common Law, foz if this Ag hav 
made a new Law, and that other like caſes betwe&n party and party had ben 
taken by equity, yes the King had not-been bound thereby *: and note the nexc 


P2ecedent clauſe of this Ac, and the ſubſequent are both in aftirmance alſo- of 
the Common Law, 


*'C Et de cxtero non ponant Juſtice? m, affifis , aut juratis 
aliquos juratores, nifi eos qui ad hoc prins fuer” fummoniti. } 
Where this bzanch ſaith, non ponant Fuſtic? in aſſiſlis, the meaning is, that 
the Juftices ſhould not- ſuffer the Sheriff to put ints the pannell anp men 
which were never franmoned : foz befoze this A& if the Sheriff had mane 


- a pannell, and the Jnro2s had not appeared, the Sheriff would have im>. 


parinelted others of the ſame County who were never ſummoned, which 
was a wzong to them that were ſo newly returned,  and- ts now pwhi- 
bited by this Ac, whereupon any ſo unduly returned may have this Action 


againſf the Sheriff, foz this Ac is made foz the relief of them thac were ſs 
unduly returned, 


CAP. XXXAL 


Um aliquis tmplacitat coram aliquibus Juftic, proponat ex- 

ceptionem, & petat_ quod Juſtic eam allocent, quam fi al- 
Jocare noluerint , fi ille qui exceptionem propoſuerit , ſcribat 
illam exceptionem , & petat , quod Juſtic ſigillum fuum appo- 
nant 1n teſtimonio, Juſticiariz ' apponant figilla fua. Et fi unus 
apponere noluerit , apponat alins de foctetate. Et f1 forte ad 
querimoniam de facto Juſtictariormm venire fac dominus Rex 
recordum coram eo, & f1 1lla exceptio non inveniatur in ro- 
tulo , & querens oſtendat exceptionem ſcriptam ſub figillo Ju- 
ſtic appenſo', mandetur Juſticiario , quod fit ad certum diem 
ad copnoſcendum figillum ſfuum , vel ad dedicendum, Et fi 
Juſtic figillum ſaum dedicere non poſſit , procedatur ad ju- 


dictum fecundum Ylam exceptionem , prout admittend' eflet vel 
calland', 


At_ the Common Law, befoze the making of this Ac, a man might 
have had a UUrit of Erroz2 foz an Crroz in Law, either in redditione ju- 
dicit in redditione. executionis, 02 in proceſſu, &c. and this Crroz in Law 
mult be apparent in the Recozd, #c., Fo2 the Writ of Erroz faith, Quia 
in Recordo & proceſſu, &c. error. intervenit manifeſtus, &c. 2 fo2 Erroz 
in fait, by alledging matter out of the Recozd, as veath of either party, 
t#c. befoze judgment 3 Now the miſchief befoze this Dtatute was, that 
when the Demaudant oz Plaintiff, oz the Tenant o2 Defendant vid offer 
to alledge any exception, (as in thoſe days they did ore tenus at the 
bar.) pzaying the Auſtices co allow 1t, and the Juſtices over-ruling it {o 


89 
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ts, 


as it was never entred of Recozd, this the party could not aſſign fox erroz, 
becauſe it neither appeared within the Recozd, 'no2 was any erroz in fait, but 
in Law, and ſo the party &rieved was without remedy, fox whoſe reltef this 
Dtatite was made, | 


C Cum -aliquis implacitatur. ] This Ac doth extend' as well to the F-N.B. 21.n. & 
- Demandant 02 Plaintiff, as to the Tenant 02 Defendant in all Actions real, ?** 
perſonal, and mixt 3 and regularly it extendech not co a ſtranger to the Re- *2 E. 3. Conuſans 
co2d, which is not to come in lieu of the Zenant, 4c, Foz example, if the wth 
Bailiff of a Franchiſe demand Conuſans, and the Juffices over-rule the ſame, x4 E.3.23i4; 
he cannot p2ay the Juffices to inſeal a Bill,” becauſe he is no patty to the Re- 
c92d 2: but yet one that offereth to be received, and ts denied, albeit he-be none 
of rhe parties to the Writ, yet becauſe he is p2tvy in-eſtate, and to be in loco 
tenentis, he ſhall have the benefit of this Act; and fo tt is of the Uouche, 
\ though he be no party to the Writ, becaiiſe he is in loco tenentis. 


C Coram aliquibus Juſticiarus. ] Albeit the letter of this bzanch 
ſemeth to extend to the Juſtices of the Common Pleas only, by reaſon of 
theſe wo2vs, Et fi forte ad querimoniam de facto Jultic? Venire tac* Dominus 
Rex recerdum coram co, ( which is by Writ of Grroz into the Kings Bench) 
pet that is put but foz an example, and. this Ac extendeth not only to all 
other Courts of Recozd ( foz upon Judgments given in them a Writ of Er- 
roz lyeth in the Kings Bench ) but to the County Court, the Pundzed, and oolf 
Court baron, fo2 therein the Judges were moe likely fo err ; and albeit, 
of Judgments gtven in them a Writ of Crro2 lyeth not, but a Writ of 
falſe Judgment in the Court of Common Pleas, yet the caſe being in the 
ſame, o2 greater miſchief, the purview of this Statute doth extend to thoſe ins 
keriour Courts, 


| C Proponat exceptionem. '] This extendeth not only to all Pleas 11 8.4.52.55. 
dilatozp and perempto2y,' #c. and (as hath been ſaid) to pzayers to be recei- 9 4 p-8. 16 E.z; 
ved, Ojier of any Recozd 02 Deed, and the like 3 but alſo to all challenges of V#7< 321 admit 


- o o [1 ” R '\t, o 
any Jurozs, and any material Evidence given to any Jury, which by the Court ?; —_ 
18 over-ruled, | | 21 E.4-12.b, 

F.N.B.21.n, 


C Juſticiarii apponant ſigilla ſua. ] Here is an erpzeſs commanr- 
ment given to the Juſtices 3 and yet if one refuſe, and any of the other inſeal 
the Bill, it ſufficeth, but if they all refuſe, it is a contempt in them all ; foz 
it lyeth not in the power of the Juffices that denied to perfozm the purview of 
this Act, to take advantage of their own w2ong, and the party grieved may . | 
have a Writ grounded upon this Statute to the Juſtices, commanding them to A<2t-1824 
put their Deals, Juxta forma ftatuti, & hoc ſub periculo quod incumbit nulla- 

. tenus omittatis, | 
' And though no time be appointed by this Ac, when the Juſtices ſhall | 
put their Seals, the party mult pzay the ſame befoze Judgment 3 but if p1 945203 
they deny it, then may they be commanded afcer Judgment to put their 657.6 EY 
> and then the putting of cheir Seals afcer Judgment ſhall be 
cient, 


_ C Et querens oſtendat exceptionem ſcriptam: ſub ftgillo. *] 
Albeit the party grieved be dead, yet his heirs oz Executozs, #c, accozding to 
the caſe, ſhall have a Writ of Erro2 upon this Bill of Exception, | 
Jn this caſe the Plaintiff can alledge no diminution, foz he muſt Hold him x; 14.4. ubi ſupra, 
ſelf to the matter in the Bill ſealed; and if it be not there, it was his folly to 
omit it, | 


Jit 2 C Mandetur 
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C MVandetur Juſticiario quod fit ad certum diem. }J glbeit 
ſome have holden, that the Juſfices may b2zing in the Will under their 
— _ acknowledge it, yet the ſurer way ts to follow the ozver p2eſcrived 
by this Act. 
If the Juſtice dye, pet ſhall there a Scire facias go againff his Erecuto2 
02 Adminiftrato2 3 foz the death of the Judge, which is the act of G D D, 
_ P2ejudice the party, noz make the purview of this Statute to be of 
no fo2ce, 
; _ As if a man be outlawed, and at the time of his Putlawzy he was 
mcg Yes Inſtt- yepond the Seas in War in the Kings ſervice, and bzings a Writ of Er- 
cures,[ecte.102 £02 to) reverſe his Dutlaw2y, and obtains a Certificate of the Marſhal of 
the Kings hot under his Seal ( as he ought todo) Jn this caſe notwith- 
Nanding the Marſhal dye, yet may he aſlign the ſame foz Erroz, and upon 
thewing the Certificate have a Scire facias to the CTrxecuto2s o2 Adminiſiratozs 
of the Marſhal. | 


C Et £1 Juſticiarins ſigillum ſuum dedicere non poſlit, proce- 


datur, &c. | On the other ſide, if the Judge deny his Seal, then may the 
Plaintiff in the Writ of Erroz take iſſue thereupon, and p2ove it by wits 
neſſes ; foz it lyeth not in the Judge in this caſe to fruſtrate this excellent 
Law made foz advancement of Juffice and right. 


Book ef Entries, Fo2 the ozder of pzoc&ding herein accowding to this Act, \& the Bak of 
Raſt.275,323. Entries. 
Vet.N.B.5 4. 


CAP. XXXIL 


Um viri religioſh, & aliz perſonz Eccleſiaſtice implacitent 
| aliquem , & implacitatus fecerit defaltam , ob quam te- 
Statut. de Religio- 1 1 us & 4544" 

fis. Anno 7 Evx. DEMENT amittere debeat : quia Juſticiar” hucuſque tenuerunt, quod 
fi implacitaf fecerit defaltam per colluſionm , ut cum petens oc- 
calione ſtatuti per titulum don , vel alterius alienationis , ſeiſt- 
nam de tenement conſequi non poſlet , per illam defaltam con- 
ſequeretur , 8& ic fieret fraus ftatuto : Ordinat eſt per domi- 
num regem , & conceſſum in hoc cafu , - quod poſtquam, defal- 
ta fafta fuerit , inquiratur per patriam , utrum petens habeat 
Jus in ſua petitione , - vel non. Et 1. compertum fucrit , quod 
petens jus, habuerit, procedatur ad judicium pro petente, & 
recuperet ſeiſinam ſuam. Et fi jus non habuerit , incurratur te- 
nement proximo domino feod1 , f1 illud petat infra annum a 
tempore inquiſitionis captz. Et fi infra annum non petat\, ſu- 
periori domino incurratur , fi petat infra dimidium annum poſt 
ilum annum. Et fic habeat quilibet dominus poſt proximum 
dominum, ſpactum dimidii anni ad petendum ſucceſſive, quouſ- 
que perveniatur ad regem , cu ad ultimum pro defectu alio- 
rum dominorum tenementum incurratur. Et ad - calumniandum 
Juratores inquiſitionis, admittantur quicunque capitales domini 

| | 7 teodorum, 
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feodorum, & ſimiliter pro Rege qu! calumniare voluerint. Et re- 
maneat terra, poſtquam judicium datum fuerit in manu domini Regis 
quouſque tener per petentem, vel per aliquem capitalem dominum 
diſrationetur, & Oneretur Vic ad reſpondend* inde ad Scacca- 
rum, ; 


Notwithſtanding the Statute of Magna Charta, and the Statute of De Reli- Magna Charta, 
giolis, Anno 7 Edw. 1. yet this evaſion was found out, that Religious and "4 4 elivtofis 
Eccleſtaſtical perſons did recover lands by default ; which, albeit it were by , x,,, 2, 7 
conſent and colluſion, yet the Juſfices did Hold that theſe” Religious and Cc- 2 
clefiaitical perſons came not to the land per titulum doni, vel alienationis,no2 was 
within the general wozds of the Statute of 7 Edw. 1. Aut alio quoviſmodo, 
arte, vel ingenio {ibi appropriare preſumat : fo2 that Recoveries being p2oſecuted 
in courſe of Law were by Law pzeſumed to be juſt and lawful, it was holden 
by the Juſtices, that they were not within the fozmer Statute 3 and yet 
theſe Recoveries were done in fraudem legis, foy remedy whereof this Dtatute 
was made, | 


C Et implacitatus. '] All Actions bzought foy any lands oz tenements, 2E-3-10- 10 E.5; 
wherein a freehold, inheritance, 02 a long term is recovered, as within this 177.21 E-3:5: | 
Dtatute, as Prxcipes quod reddat, Quare impedit, Droit de gard, Ejectione tirme, += ate , 
Quare ejecit infra terminum, Warrantia Chartz, Convenuit to levp a Fine, Cre- 13. 1 E.2, Collu- 
cution per Elegit, Statute Perchant, o2 Dtatute Staple, tc. pov buy og 

This Act doth extend to them that are no parties to the Writ, as to the 7: hit os 
Uouche, and Tenant by receit, and the like, "7 7" Ch 

And this Statute doth extend by equity when the Abbot, #c. ts Tenant oz 
Defendant,as when a Writ of Right is bzought againſt an Abbot, #c, and af- 5 E.2. Colluſ.19«. 
ter the Miſe joined, the Demandant maketh 'default, and is Nonſute, the 2£-3-18. 6 Ez. 
coliuſion ſhall be inquired, and this caſe wherein the Abbot is Tenant is with- 37 = ING 
int the ſame miſchief, and therefoze within the equity of this Law t and ſo tt . 
ts if a Quare impedit be byought againſt a P2io2 of the Church of D. and che 
Plaintiff become Nonſute, the Defendant ſhall recover the pzeſentment, and 
the colluſion ſhall ve inquired, 


C Fecerit defaltam. ] This Act doth not extend only, accowing to the 
letter, to Recoveries by default, but to all manner of Recoveries by verdict, oz 
otherwile, if they be had by colluſion, 
If ic be by default, then a Judicial Writ called a Quale jus grounded upon Regiſt,judic.16; 
this Dtatute ts awarded, which Writ conſiſteth upon five parcs x I7. | 
I, It reciteth the Recovery. 
2. The doubt of the fraud, Et quia dubitatur de frande inter cos przlocuta 
contra ſtatutum. | 
- 3. Acommandment to the Sheriff to return a Jurp, Prxcipimus tibi quod 
Venire fac* coram Juſiiciar* noſtris apud Weltmonaſt? duodecim, &c. the charge 
of the Jury is ad recogn ſuper ſfacramentum ſuum hec tria 3 1. Quale jus 2c E.z. Collufion' 
idem abbas habuit in przdi&. meſſuagio : - 2. Et Quis predeceflorum tuit in- 34s 
de ſeiſitus ut de jure Ecclefiz ſux pred : 3. Et Quantum illud mefſuagium valet 
per annum. 
- 4+ The fourth is another commandment to the Sheriff, Et interim meſſua- 
gium 1llud in manum noſtram capias, &c. & quod de exitibus ad ſcaccarium nobis 
reſpondeas. 
- $5. The Sheriff is commanded, Et Scire facias capitalibus Dominis feodi 
illius mediatis, & immediatis, quod tunc fint ibi audituri juratam illam, fi 
voluerint, | 
— Which Writ J have the moze at large rehearſed, fo2 that it giveth a great 
light to all the parts of this Ac, q 
Ny 
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And it is to be obſerved, that if the Jury find that his p2edeceſſo2 was ſciſed 

of it in his Demeſne as of fie in the right of his Church, befoze the ſaid Dca- 

13E 2, Colluſion tute de Religioſis, Anno 7 E. 1. this is a'god verdict fo2 the Demandant with- 

32. 16 E.3. ibid. gut finding of any Licenſe 3 foy though there were no Licenſe, the alfenati- 

42e 34 E-3-1bid. gy, was god; ut if they find thac his pzedeceſſo2 was ſeiſed after the Sta- 

40. 20H-6-33 cute, then they ought to findaLicenſe, oz otherwite the land belongeth co the 
202d 02 King, 

20H.6.38- The value of the land is inquired of, becauſe the iſſues thereof are to be 

Stamf, Przrog- by this Ac anſwered to the King. 

8b. s If there be an iſſue joined in the Action bzought by the Abbot, the Jury ſhall 

ATT +5 * not only inquire of the iſſue, but of the colluſion, but as concerning the collu- 

A Af.1 Y n E-3. fon, it is but an Jnqueft of Dffice, whereof no Attaint 1yeth, : 

29. 6E.3.11, Jf a Recovery by verdict were noe within the purview of this Act, ſuch an 

201.6.38. 33 5 iſlue of diſadvantage might be joined, and ſo feint Cvidence might be given,as 

6.25 6 K.2. CO this 2tatute ſhould be of little fozce. 

33 H.& 25. Aud if the Jurp do not inquire of the colluſion, fo as the Abbot, &c. reco- 
ver by. verdict, pet the colluſion all be inquired of by a ſpecial Writ, and not 
by a Quale jus. 

If an Abbot bzing an Aſliſe, and the Tenant plead a fozrein Releaſe,they of 
the fozrein County cannot inquire of the colluſion, but a ſpecial Writ ſhall be 
Ccranted, 

6E,3.11.17E.3.9. If the Tenant appear, and confeſs the Action, oz Judgment be given upon 
a Nihil dicit, 02 a departure in deſpight of the Court, theſe alſo are within 
this Dtatute, aud the Collufion ſhall be inquired, and ſo if a Recovery be hay 

| yon a demurrer in Law, that Recovery is alſo within the equity of this 

| tatute, 

29 Ty. 35. 6R.3, In ſome caſe ns Colluſjon ſhall be inquire at all, as if a perſon bzing a Juris 

Collufion 40. utrum, and the Jury find that the land is the right of the Church, this lufficeth 

—s without inquiring of the Colluſton, 


C Et fi compertum fuerit quod petens jus habuerit. ] This is 


either by. Aury upon trial of che iſſue, oz by Quale jus, if the Tenang 
make default. 


C Procedatur ad judicium. ] Yereby it appeareth that the Quale jus 
Kelwey 134: Hould be ſued out afcer the default, and befoze Judgment, and ſo it is ſaid the 
uſe hath been 3 and if the Colluſion Le found, the Lov, xc. ſhall enter, though 
5s E.3-29. Judgment be never given, 
Regiſt. Judic. 2But yet if Judgment be given upon the default, yet may the Quale jus be 
16417» ſued out, and ſo it appeareth by the Judicial Regiffer, and many other authozt- 
ties, but Execution ſhall ceaſe until the Collufion be inquired. 
34 E.3- Colluſion Jn a Writ of Right, if Judgment- final be given foz the Abbot, &c. the 
46. 13E-3. Jags. Collufion ſhall be inquired 3 fo2 albeic the Judgment final be given between 
ment +14 them, yet the Lo2d by this Statute ſhall enter 3 and ſo it is of a Recovery by 
E.3-8. Regiſt, Default'in a Cefſavit, 
Jadie.46,19, 
_ 


C Et £1 jus non habuerit, incurratur tenementum proximo Do- 
mino fecdi, f1 illud petat infra annum, 8&c. ] Here be the cer- 
tain times appointed when the Lo2ds mediate and immediate ſhall encer, 


ones ſufkictent hath ben ſaid in the Expoſition of che Dtatute de Religio- 
IS, 7 Ls Is 


C Et ad calumniandum juratores inquiſitionis, admittantur qui- 
cunque capitales Domini feodorum. ] Yereupon, as hath b&n ſai, 


the Dheriff ſhall warn the Lozds mediate and immediate to appear, and take 
their challenges. 


zf 


—_ 
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If any of the Lo2ds mediate oz immediate be within age, in reſpec of theſe 
wozds, Quicunque domini feodorum, the Court will adviſe whether any thing. 
ſhall be done to his p2ejudice, during his minozity, | | 


——_—. 


C Et fimiliter pro Rege qui clamare voluerit. | The King is 
always ( in judgment of Law ) pzefent in Court, and therefoze any man | 
may challenge fo2 the King, but by the @tatute of 33 E. 1, they which gcac.de foqui} 
challenge fo2 the King muſt ſhew a cauſe certain, /and the truth thereof is to Anno 33 E1, 

Dbſerve well what Expoſition hath been made- of this Act, and how the 
Judges ertended the ſame by equity, fo2 otherwiſe the Churchmen by advice: 
of their learned Councel (whereof they had the bet) would have had ſome 
evaſion 92 other out of the letter of the Law. - 

Si the Expoſition befoze of the Statute De Religiolis, anno 7 E. 1, 


CAP. XXXIIL 


Lia multi tenentes erigunt cruces in tenementis ſuis, aut ert- + gorge gu 
ei permittunt , in przjudicium dominorum ſuorum, ut te- pos s Su. 


nenres per privilegium Templariorum -& Hoſpitaliorum tuer1 Ever pag £4 46« 
poſlent contra capitales dominos feodorum : Statutum eſt , quod zq; ag 186. 57 


hujuſmodi tefi capitalibus dominis, aut Regi incurrantur. Eodem 
modo quo ſtatuit alibi de tenementis alienatis ad manum mor- 
tuam. 


Foz the better underftanding of this Statute, it is to be known that the 02- 
der of the Templers, otherwiſe Knights of the Temple being men p2ofeſſey, 
_ by Gelafius the Pope founded Anno Domini 1117. which was Anno 
I8 H, 1. 13 H.1; 

Theſe were called Templarii, becauſe they were firſt founded in ſome of the 
©difices adjoining and belonging to the Temple, and had the charge and kep- 
ing of the Lozds Sepulchze, and not only entertained Pilgrims chat came to 
fee the Depulchze, xc. but tn their armour conducted Chiſtians that Had a deſire 
to lee the City of Jeruſalem, and other places in the Land of Paleſtine, and to 
guard them from the Saracens and Jnfidels, | 

Don after, viz. Anno Domini 1120. which was in Anno 21 H. 1. the 
Poſpicallers, commonly called Milites San&i Johannis Jeroſolymitani, being 
p2ofeſled Friers of S. John of Jeruſalem, under the rule of S. Auguſtine, were 
founded, Honorivs then being Pope, and thep were called Hoſpiculani, Yoſpi- 
tallers, becauſe thep had the care of hoſting and p2oviding Voſpttals foz Pil- 
Nrims, tc. travelling to Jeruſalem, &c. and foz their ſafe-conduct againſt Sa- 
racens and Jnfidels. Theſe two o2ders, (but efpecially the Templers) did ſo 
overſp:ead thoughout Chziſtendom, and ſo exceedingly increaſed in poſſeſſtons, 
revenues, and wealth, and ſpecially in England, as you will wonder to read in 
app20ved Viſfoztes, and withall obtained ſo great andlarge p2iviledges, liber- 
ties, and immunities foz themſelves, their Tenants and Farmers, Fc, as no 
other ozder had the like, | 

At 
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Councel of Vien- 
na, Anno Dgm. 
311. 4 E.2. 
Kelwey 6 H.8. 
101,169,170, 


Anna 15 K.2. 
Ver.Mag.Chart, 
s E:3.36. 

35 R.6.46. 

32 H.8.cap,24: 


21 FL7-34: 


At the Councel of Viennaholden Anno Domini 1311. which was Anno 
4 E:2. Clemens.quintus then being Pope, the oder of the Zemplers was by 
that Councel diſſolved thzoughout all Chziſtendom, and their poſſeſſions aud 


., revenues here in England given to the Yoſpitallers by Act of Parliament, 


Anno 17 E.r; 4c. th | 
But.-the Poſpitcallers-continned here-in England till an Ac of. Parliament: 


made in 32 8,8. by which Ac they were diſſolved, fo as albeit both theſe o2- 


ders mentioned in this Act are diſſolved, and therefoze this Act may ſem to be- 
obſolete and out of uſe, yet will we not omit the Cxpoſition of it foz two cauſes, 
r. Foz that/we have hitherto omitted not one; 'and 2. it may ſerve foz verp 
god uſe, as hereafter ſhall appear. 


C Erigunt cruces. ] The reaſon wheref92e Crolles were ereced, was; 
fo2 that the Knights of both the ſaid ozvers were Cruce fignati, and becauſe 
thar was the enſign of their p2ofeſſion, and foz that their Tenants enjoyed great 
P2iviledges, tothe end they might be known to be the Tenants of che ſaid o2- 
ders, and thereby freed from many duties and ſervices whfch other Tenants 
were ſubject unto, did erect Croſſes upon their houſes; any many Tenants of 
other Lozvs perceiving the ſtate and greatneſs of the Knights of both the ſaiv 
D2ders, and withall ſeing the great p2iviledges their Tenants enjoyed, vidſec 
up Croſſes upon their houles, as-their very Tenauts uſed to do, to the pzejus 
vice of their Lo2ds, i; 


C ln tenementis ſuis. ] The Croſs was erected upon their houſes, 
but both the houſe and lands holden by one tenure were fozfeiced to the Lon, 
and therefoze the Act ſaith, In tenementis ſuis, 


C Aut erigi permittunt;”] This wowd [permit] 02 [ſuffer] hath in che 
Law two fignificationsz Firſt, where he that ſuffereth it is party, and then ic 
ts £quivalent to his own Act; as if a man ſuffereth a recovery agatnff him, and 
the like : the other fignification is when a fkranger doth the Act whereunts he ts 
not party 3 as here if a ſkranger of his own head erecteth a Croſs upon the Te- 
nants houſe, if after notice the Tenant -doth ſuffer it, this is a permiſſion with- 
in this Act 3 even as in Waſte in houſes, if it be done by a ſtranger, the Te- 
nant mult anſwer foy it,if he repair itnot befoze the Action bzought: ſs if after 
notice the Tenant doth not yut down the Croſs, but doth by colour thereof: 
any thing to the pzejudice of the Lozd, he is within this Statute, | 


C In przjudictum dominorum ſaorum. ]J Somewhat muſt be done 
to the p2eſudice of the Lozd, fo2 if the Tenant ereceth, oz ſuffereth to be 
erected a Croſs upon his houle, this is no foztfeiture of his Tenancy ; buc if 
after the erection of the Croſs, he clatmeth and puttetY in ure auy of the pzi- 


 viledges of either of the ſaid ozders againft the Lozd to his pzejudice, then. is 


Regiſt, fol.20,21. 


Sec hereafter c.43. 


the Tenancy fozfeited, 


C Perprivilegium Templariorum & Hoſpitaliorum. ]} The Te- 
nants of the Knights of both theſe o2ders enjoyed great pziviledges, as well. 
againſt the King, as againſt the other Lozds3 as co be free from tenths and fif-. 
teens to be paid to the King, to be diſcharged of purveyance, that they Gould 
not be ſued foz any Cccleſiaſfical cauſe befoze the Dzdinary, Sed coram conler- 
vatoribus privitegiorum ſuorum 3 Alſo of ancient time thep claimed that a Felon 
might take ſuch houſes having ſuch Croſſes foz his ſafety, as well as anp, 
Church, and many others ; Now if a Croſs be erected, andany of theſe,o2 other 
p21viledges claimed and put in ure by the Tenant, #c. then was his land fozs. 
ferted to the Lozd of whom the land in truth was holden. 

If after the Croſs levied, the P2io2 of S. John of Jeruſalem Had diſtrainen 
foz rent oz ſervice, and the Tenant had acknowledged the tenure of him, the 

: verp © 


« 
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very Lo2d might enter by the purview of this Htatute, and ſo if the Tenant 


do p2ove any Will whereof he is made Cxecuto? befo2e the Conſervatoz of the 
piviledges, the Lozd may enter, Et fic in ſimilibus, FAT. 


C Eodem modo. |] This is an Att of reference as -well to the Sta- 
tute De religioſis, Anno 7 E. 1. as to the 32. Chapter of this Parliament of 
' Weſim the ſecond 3 and therefo2e if the King take benefit of this Act, he ought 
OO the lands over in ſuch ſozt, as is p2eſcribed by the ſaiv Act of 
7. Es Is 

Any albeit the ſtate of the Tenancy was not hereby changed,as fn the caſe of 
the Mortmaine, (whereunto this Act referreth) yet ſuch were the height,power, 
and greatneſs of theſe o2ders, that this Ac doth put the matter p2ohibited by 
this Act in equipage, with an altenation in Mortmaine. 


CY 


C A P. XXRIV. 


JUrview eſt, que fi home raviſt feme eſpouſe, dameſelle, 
ou auter feme deſormes , per la ou- el ne ſoit afſentus, ne 

avant, ne apres, eit judgement de vie & de membre. Et en- ,, pc, gndig 
ſement per la on home raviſt feme, dame eſpouſe, damaſclle, ment z1. 
ou auter feme a force, tout ſoit que el foy aſſent apres, eit 
tiel judgement come devant eſt dit, fil ſoit attaint a le ſuit le 
Roy, & la eit le Roy fa fuit. De mulieribus abdudtis cum bo- 
nis virorum ſuorum , habeat Rex ſetam de bonis ſic aſportatis. 
Et fi uxor ſponte reliquerit viruni ſuum, & abierit , & more- 
tur cum adultero ſuo, amittat in perpetuum aftionem petendi 
dotem ſuam, quz ei competere poſlet de ten viri ſui, fi fu- 
per hoc convincatur , niſi vir ſuus ſponte , & abſque coherti- 
one Eccleſiaſtica cam reconciliet, & fecum cohabitare permittat, 
in quo caſu reſtituatur ei actio. Qui monialem a domo ſua ab- 
ducat , licet monialis conſentiat , puniatur per prifonam trium 
annorum , & fatisfaciat domui a qua abduQta fuerit, competenter ; 
& nihilominus redimatur ad voluntatem Regis. 


_C Purview eſt, que fi home taviſt feme eſpouſe , dame- 

ſelle, ou auter feme deformes, per la ou el ne ſoit affentus, 

ne avant , ne apres, eyt judgement de vie & de membre. |] 

This claule is intended of an appeal to be bzonght by the party ravi- 13 E.3. Coron; 
ſhed, fo2 if ſhe give conſent either befoze oz after, ſhe ſhall Have no appeal, 122- 

butt if ſhe conſented neither befoze noz afcer, - chen ſhe ſhall Have an ap- 

peal of rape, and there is no Law that gives a woman an apyeal of rape 


but this, 
Dereby the ancient Law concerning the election given to her that is ravi- See the firſt part 
ſhed is taken away, Vide Welim, 1, cap, 13. | ol Fo — 


Kkk After- 


434 ——— Wiſmſeod, Capay- 


6R.2.c.6.5E.q46 Afterwards by the Statute of R. 2. a greater puniſhment is 1nflictey 

Lo. 5 E.4-59 pon the party ravifhed, if ſhe after conlenc to the raviſher, viz. that as 

296 9 557.25 well the ravithed as the raviſher ſhould be diſabled to challenge inheri- 

$21.61. Shelley fance, dower, 02 joynt-feoffment, #c. and that the next of blod ſhould 

Caſe. Lncer, if. 

rx8.4-73-x:6.19, And mo2eover the husband of her that is ſs raviſhed aud after gives her 
conſent, 92 if He have no husband, her Father, oz other next of her blob ſhalt 
bave the appeal of rape, wherein no wager of battel ſhall be allowed; ſo as this 
Act of R.2. gave an appeal ini caſe where no appeal lay befoze, and alſo to other 
perſons, fo as the woman that never conſented may have her appeal upon this 
Statute, and if ſhe give conſent afterwards, then the appeal of rape is given 
by the Statute of 6 R.2. ; 

28 H.6.Coro.459. If © Woman be ravithed by her next of kin, and eonſenteth to him, and hath 

a | neither husband no2 Father, the next of kin to him ſhall Have the appeal, foz he 
hath diſabled himſelf by the rape, whereby he becomes a Felon, 


De frangent. C Judgement de vie & de membre. '] That is to ſay, he ſhall be 
priſonam. 1 E.2. attatnted of Felony, | 


4 2 = 9 Jn the appeal being the- ſuic of the party, the pardon of che King doth 


23. Broke Coron, 9% diſcharge the party, as it doth upon the indictment at the ſuit of the 
203» Klng, 


C Et enſement per Ia ow home raviſt feme, &c. a force, tout 
ſoit que et aſſent apres,: eit tiel judgement come eſt avandit fa 
ſoit atteint a le ſute le Roy, &c. | Pereby it appeareth that the firſt 
clauſe is to be intended of the ſuit of the party, this bzanch pzoviding expzefip 
foz the ſic of the King. | 

W.1.c.13-13E.3 @©®& the Expoſition of the 13. Chapter of Weſim. 1. and the firlt part of che 


Urlag.49. era | 
Firſt part of the Inſtitutes, ſe&.190. 


Inſtit.ſe&.190, ; mp Ed. 
5 H.3. Treſpas QC De mulieribus abductis cum bonis virorum ſaorum habeat 
244, Temps E.7- Rex ſectam de bonis fic _— Ac the Common Law the 
_ huoband might have had an Action of Treſpaſs, De uxore abducta cum 
nI1S VIrl. eb 
This is alſo pzohibited by the Dtatute of Weſtm. the x. cap.13. and a further 
puniſhmeut inflicted then was at the Common Law, and therefoze in the ozi- 
ginal Writ, De uxore abduQta cum bonis viri, tt is concluded Contra formam 
Regiſt.97.4. Statuti in hujuſmodi caſa proyifo; meaning the ſaid Statute of Weſtm. 1. foz 
EARNS this Act of Weſtm.2. extendeth ouly to the ſuit of theKing: and if the Writ 
Vo = : be bzonght at the Common Law omitting the wozvs, Contra formam Statuti, 
Regiſt.ubi ſup, then it is Si A. fecerit, &c. tunc pone, &c. quod fit, &c. hut tf Contra formam 
14 H.6.2, Statuti be abded, then the Writ is, Si A. fecerit, &c. tunc attachies B. ita quod 
cum habeas, &c. 
| Aud albeit the wozds be, Habeat Rex ſeam, pet may the Husband allo have 
his Action, as is afo2eſaid, 


C De mulieribus.] That is to ſap uxoribus, foz of ancient time mulicr 
was taken foz a wife, | 
43 E-3-23- 44 AM. . If the wife be taken away, and after be divozced, o2-if ſhe die, pet the 
13. 7 R.2. Treſ- Hyghand ſhall have his Action, De vxore abducta cum bonis wviri ; fog. tn this 
Pal 206, Action he ſhall not recover his wife, but damages. And he cannot have an Action 
foz taking her awap as his ſervant, becauſe the Law gives him an Acton in 
another fo2m- | | 


If 
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If the wife be infra annos nubiles, viz. under the age of twelve years atthe 4 x.,. ation | 
time of taking away, ſome have holden that the husband ſhall not have a Urit ſur leſlar.37. 


De uxore abduQa cum bonis viri. But X hold th? Law ts to the contrary, foz ſhe 
ts Uxor until diſagreement, 


 C_ Cum bonis virorum. '] The Plaintiff mult in his count Gew the 43 E323 
Kods in certain, TNT OE RIDE «SY 
Albeit the wozds of the Writ be Rapuit, yet here it is taken foz a violent ta- 43 E. 3. ubi ſupra; 
king away, and not when carnal knowledge is had, ſo as. this Acton may be 
bzbught againſt women as well as men, | 


4 


 C Et $i uxor, ſponte reliquerit virum ſuum, 8& abierit , 8 F{219.5.ca.22; 
moretur cum adultero , amittat in perpetuum aCtionem petendi Mirror ca.5, $ 5. 
dotem ſuam, 8c. . nifi vir ſuus fponte, & fine coertione Ec- 

cleſiaſtica eam reconciliet , & ſecum cohabitare permittat, &c. } 

Jn this caſe of elopement, and remaining with the adulterer, &c. the wife = Part of the In- 
could not be barred of her Dower by the Common Law, no though a Divozce ens 19g 
were ſuedand had fz the ſaid adultery, as you may read in the firit part of the Norm.cap. Lot; 
Inſtitutes, ſe&t.36. 


C 5i ſponte reliquerit, & abierit, & moretur cum adultero, &c. 
Alveit the wo2ds of this bzanch be in the Conjunctive, yet if the woman be 43 E- 3+ 19. 
taken away not ſponte, but againſt her will, and after conſent, and remain with 
the adulterer wichout being reconciled, @c. the ſhall loſe her Dower foz the 
cauſe of the bar of her Dower is not the manner of the going away, but the 
remaining with the adulterer in Avowtry without reconciliation, that is the 
Fo of the Dower : S& moze of theſe wozds ( Reliqueric & Abierit ) in this 
ipter, x ve 
If the wife goeth away with her husbands agreement and conſent with A.B, 
if after. A.B. commit adgltery with her, and the remain with him without recon- 
ciliation, the ſhall be barred of her Dower by this bzanch 3 whereof you ſhall 
read in an ancient Parliament Roll a rare and ſtrange cale,- which was the 
firſt Judgment chat J find given upon this bzanch, and the Judgment was gi- 
ven . Parliament; aud the caſe which A have taken out of the Recoad it ſelf, 
was this : ; 
Dir William Paynel Knight, and Margaret his wife did demand the third ar rang 
part of the Pannoz of Torpul, as the Dower of the ſatd Margaret after the Oo. 
death of John de Camoys her firſt husband, that Manno? being then in the 
ſeiſin of the King : The Kings Attoznep anſwered, that ſhe ought not to be 
endowed, Quia receſfit a marito ſuo in vita ſua, .& vixit ut adultera cum predic? 
Guilielmo, 6 non fuit viro ſuo reconciliata ante mortem ſuam, & fic per formam © _ 
* ſtatuti inde prius editi non debet inde dotari. * Viz, this ſlatute 
The Demandants replied, and pleaded a Deed of the ſaid John Camoys un- of W.2.Cap. 3q- 
der Seal, in theſe wozds : 
Omnibus Chriſti tidelibus ad quos hoc preſens ſcriptum pervenerit, Johannes 
de Camoys fhilius & heres domini Radulphi de Camoys, fſalutem in domino. No- 
veritis me tradidifſe & dimitifle ſpontanea mea voluntate domino Guiliel. Paynel 
militi Margaretam de Camoys filiam & heredem Johannis de Gateſden uxorem T—upapin mira- 
meam. Et etiam dediſſe, conceſſifſe, & eidem domino Guilielmo relaxafſe, & qui- Us & 12audira, 
etum clamaſſe omnia bona, & catalla que ipſa Margareta habet, vel de c#tero ha- 
bere polſit, & ctiam quicquiid mei eft de przd* Margaretz bonis, vel catallis curti 
ſuis pertinen*. Ita quod nec ego, nec aliquis alius nomine meo in predifta Mar- 
gareta, bonis, & catallis ipſius Margarez cum ſuis pertinen? de cztero exigere, 
ſea vindicare poterimus, nec debemus imperpetaum. Volo & concedo, & per 
BRK 2 preſens 
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preſens ſcriptum confirmo, quod predidta Margareta cum. przdito domino Gui- 
lielmo fit, & mancat, ex voluntate iplias Guilielmi. In cuyus rei teftimonium fits 
gillam meum appoſui, 6&c. hiis teſtibus. 

And concluded their replication thus 3 Virtute cujus cripti dicit, quod 
non vixit, ut adultera cum predicto Guilictmo , fed ut wxor cjuſdem Gui- 
lielms... F HG ; 

Wherenpon the Kings Attozney demurred in Law, and the Keco2d ſaith, Ec 
ſaper hoc proceflum eſt ad judicium, quod non debet dotari, 


k 


LJ 


Wy this Recozd it appeareth, that ſhe was barred of her Dower by fozce of 
this byanch; whereof the Kings Attozney tok advantage : and in the Recozd 
tt is further contained, that the Demandants protulerunt quaſdam alias literas 
Epiſcoporum de purgatione adulterii, que recitantur in memorand?, Et-quia ſu- 
per teltimonio Epiſcoporum non ſunt judicia in curia regis faciend?, licet litere 
Epiſcoporum in curiam' regis fuer? porrectz, nift iddem Epiſcopi ad mandatum re- 
gis ipſ1 regi reſcriberent. 

This Deed, foz the ſtrangeneſs thereof, we Have reciced at large de verbo 

5; +7. - Br. ' 
46 E.3. Bar. 214 JEut the husband may ecive Licenſe to a man to carry his wife to his houſe, 


I v* gp 20 8.7.2- and this ſhall be a god bar in an Action bzought de mulicre abducta cum bonis 
2I wart virl. 


3 E-3.2. 6E.3-29 C Moretur cum adultero, '] Alkcit the doth not continually remain 
| in Avowtry with the adulterer, yet if the be with him and commit adultery,. it 
is a tarrying within this Statute. | | 
Alfo-tif the once remain with the adulterer in Avowtry, and after he kepeth 
her againſt her will 3 oz if the Avowterer turn her away, yet the ſhall be ſaid 
morart cum adultero within this Ad. | 
If the wife doth elope from her husbands Houſe of habitation, and commit 
adultery in any other the Lands oz Bannozs of her husband, this without the 
free reconciliation of the husband tis within the purview of this @tatute : D& 
hereafter in this Chapter foz this point. 


And there be parvz more, and magn#, and both of them within this 
V2anch, | 7 


C Nifi vir fuus ſponte , & abſque cohertione Ecclcſiz eam 
reconcilict , & fecum cohabitare permittat. ] Note that cohabita- 
tion is not ſufficient without reconciliation made by the husband- ſponte, ſo 
as cohabitation only- in. the ſame houſe with the: husvand availeth her not 3 
a Foxtiori, though the remain with the Avowtrer in any of the lands 93 
WPannozs of her hushand, pet the ſhall be barred of her Dower by this 
bzanch, without the husbands free. reconciliation, albeit it hath been other- 
wiſe holden : aud the reaſon that they yielded, is becauſe ic is no elope- 
0's ment, whereas it appeareth befoze that the wozvs of Reliquerit 8 .Abierit, 
Brir.fol.28.b are not of the ſubſtance of the bar of Dower, but the adultery, aud the-re- 

FT maining with the adulterer, as is aboveſaiv ; and albeit ſhe and the adulterer 
| remain within any of the Lands oz Pannozs of the hushand, yet ( the 
wozds being, Si uxor ſponte xeliquerit 6 abierit ) ſhe hath left and gone from 
her hugband in that caſe, which is a perſonal offence. S& the firſt part of 
the Inſtitutes, ſect.36., foz bars of Dower, whereunto you may add a caſe in 
Tr. 9 E.'2. fol. 65. in libro mco, That if a woman ſay that ſhe is conceive 
with child by her husband whiles he lived, and in truch is not, whereby the 


nerc heir is diſturbed, ſhe fall loſe her Dower, if 'he acknowledge the ſame 
betoze the Juftices, | 


39 Ei3. Dower 94. 


E.2, Dower 153 
N 


8 
F, Bol 5$Os 


Tr. 9 E.2, fol.6«, 
b. in libro meo, 


And albeit ſhe both cohabite, andbe reconciled, yet if it be by the cohertion 


of the Church, ſhe-ſhall be barred of her Dower, : 
C Qu 


_— 
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C Qui monialem a domo ſua ' abducat , licet monialis con- Regiſt.5r,267. 


ſentiat , puniatur per priſonam trium annorum , -& fatisfaciat © get F.N.B! 
domui a qua abduda fuerit competenter , & nihilominus redi- Rox. par, part 3; 


matur ad voluntatem regis. ] Monialis, 1. Monacha , Nonna , quaſi lbg1 2. D. Hul- 
non nupta, ſed Deo conſecrata, he that carrieth a Monk ont of his Cloiſter, ; EIT Koom 
the Abbot oz P3ioz, 4c. of the houſe ſhall not have an Action of Treſpaſs 2, x.;.2,, 2k. 
foz the taking of him away, but his remedy is by the Writ of Apoſiata capiendo : 35. 22 R.2. Dam. 
but that Writ doth not lye fo2 a Nun + and therefoze the Common Law did 230: 12 H.7. Kelw, 
give an Action of Treſpaſs foz taking her away, as the Lozd might have an {521 *-N-B-50, 
Action of Treſpaſs at the Common Law foz his Ward 3 and this Act was wu 
mane to &ive a further puniſhment foz the Writ in the Regiſter doth not recite 
this Act, but the Plaintiff ſhall not take advantage of this An, unleſs he con- 
clude, Contra formam ſtatuti, 6c. . is 

Now the Writ De moniale abduQta ſaith, Quare vi & armis clauſuras iplius Regiſt.71,267; 
Priorifſiz apud L. fregit, & fororem Jocolam Aſhe commonialem ſuam ibid* exi- EE, 
Kent cepit, & abduxit, per quod divinum fervitium in Eccleſia ipſius Priorifſz San- 
az Hzlenz London* multipliciter ſubtratum fuit, & diminutum, & alia enor- 
mia, &c. 


o ww a is I... os. LES » 4 © + & ooo 
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 _ 
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C Et nihilominus redimatur ad voluntatem regis. ] So as al- 
beit the Abbeſs oz P2iozeſs ſhall recover damages, and the Defendant 
have Judgment to remain in' pziſfon by thz&e years, pet he ſhall be fn- 
dicted __ ranſomed at the Kings ſuit in a legal pzoceeding, Et fic e 
CONVCErIO. 


CAP. XXXV. 


E pueris maſculis, five femellis, ( quorum maritagium ad See the firſt part 
aliquem pertineat ) raptis & abdudtis, 6 ille qui ra- of Þ<foltkures 
puit non habens jus in maritagio, licet poſtmodum reſtituat n 
puerum non maritatum, vel de maritagio fatisfecerit , puniatur 
tamen pro tranſgreſſione per priſonam duorum annorum. Et fi 
non reſtituerit, vel hzredem poſt annos nubiles maritaverit, 8& 
de maritagio fatisfacere non potuerit , abjuret regnum , vel ha- 
beat perpetuam priſonam, Et ſuper hoc habeat querens tale 
breve : Si A. fecerit te ſecurum, 8c. tunc pone per vad', &c. 
B. quod fit coram Juſticiariis noſtris, &c. oſtens' quare talem 
hzred' infra ztatem exiſtentem , cujus maritagium ad ipfum A. 
pertinet, apud C. inventum, tali loco rapuit & abduxit, con- 
tra voluntatem ipſius A. & contra pacem, &c. Et fi heres fit 
in eodem comitatu , tunc addatur iſta clauſula. Et diligenter 
inquiras ubj ille heres fit in balliva tua, & ipſum ubicunque 
inventus fuerit capias, & falvo & ſecure cuſtodias, ita quod 
eutn 
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eum habeas coram prxfat Juſticiaris noſtris ad prxfatum termi- 
mim , ad reddend' cut prxdiforum A. & B. reddi debeat. * Et 
fiat ſe&a verſus partem de qua queritur, quouſque per diſtri&i: 
onem venerit , {1 habeat per quod diſtringi poterit, vel per con- 
tumaciam (i non fit juſtificabilis ) exigatur, & utlagetur. $1 forte 
hujuſmodi hxres ducatur, , & transferatur in alum comitaf, tune - 
Vic illius comitatus fiat tale breve ſub hac forma : Queſtus eſt no- 
bis A. quod B, nuper talem hzredem infra ztatem, '& in cuſtodia 
ſua exiſtent, tali loco in comitatu talt rapuit, & de comitatu illa 
ad talem locum in com tuo abduxit, contra voluntatem ipſius A. 
& contra pacem, &c. Et ideo tibi pracipimus, quod prediqum 
heredem, ubicunque eum in balliva tua invenire poteris, capias, 
& ſalvo & ſecure eum cuſtodias, ita quod eum habeas coram Ju- 
ſticiariis noſtris, &c.' tali loco & die, quem diem idem A. habet 
verſus przdiftum B. ad reddend* cui de jure reddi debeat. Et fi 
hzres antequam inveniri poterit, vel antequam reſtituatur que- 
renti, obierit, nihilominus procedat placitum inter eos, quouſque 
terminetur, cul reſtitut deberct, {1 ſuperſtes fuiflet. Nec excuſa- 
bitur aut alleviabitur ille, qui injuſte rapuit hujuſmodt hared'. de 
peena ſupradifta per mortem hered', cujus extitit male fidei poſs 
{ſeſfor dum vixit. Et $1 querens obierit ante plactuny terminatum, 
fi jus ei competebat ratione proprit feod1 ſui, reſummoneatur to- 
quela ad ſectam hzred' querentis, & procedat. placit debito ordi- 
ne. $1 vero per alium titulum competat et jus, ſicut titulo dona- 
tionis, venditionis, aut alio hujuſmodi titulo, tunc reſfummoneatur 
loquela ad ſeam executor querentis, & procedat placit ut prz- 
dictum eſt, Eodem modo f1 moriatur pars defendens antequam pla- 
cit terminetur, vel hzres-reſtituatur, procedat placit per refurn in- 
ter querentem, vel cjus hzredem, ſeu executores, & executores de- 
fendentis, vel ejus hzredem, 1 executores non ſufficiant, quoad ſa- 
tisfactionem de valore maritagu ſecundum quod in aliis ſtatutis con- 
tinetur, ſed non quoad panam priſonz, quia quis pro alieno fatto 
non eſt puniendus. Eodem modo cum pendeat placitum inter par- 
tes de cuſtodia.terrz, vel hzredis, vel utriuſque per commune breve, 
quod incipit : Przcipe tali, &c. quod reddat, &c. fiat reſummo- 
nitio inter -hxredes & executores querentis, & {imiliter hxredes aut 
exccutores defendentis, fi mors alteram partem praveniat ante- pla- 
citum terminatum. Et cum perveniatur ad magnam diſtrictionem, 
detur terminus, infra quem tres corhi teneantur ad minus, in quorum 
quolibet comitatu fiat publica proclamatio, quod deforciator ve- 
niat ad bancum ad diem in brevi contentum, reſponfurus querent!i. 
Ad quem diem fi non venerit, & proclamatio fic ſeme}, ſecundo, 
& tertio teſtificatum fuerit, procedatur ad judicium pro querente: 
falvo jure defendentis, fi poſtmodum inde loqui voluerit. Eodem 
modo fiat in brevi de tranſgreſſiof cum quis queritur ſe ejeftum fu- 


ile de hujuſmodt cuſtodiis. 


This 
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This Act of Parliament hath made divers alterations and addictions to Merton cap.s. 
the Statute of Merton cap. 6. as hereafter in the Expoſition of this Act 


ſhall appear. 


 C De pueris maſculis five femellis. ] The Statute of Merton exten- Li.g.fol.72; 
ded only to heirs males, and this Act extendeth by expzeſs wozds to heirs fe- D-Huſleyes Caſe; 
males alſo, 

Alſo the Statute of Merton concerning this matter extended to Heirs 
infra 14. annos 3 and this Act extendeth to all that are poſt annos 
nubiles, 


C $1 ille qui rapuerit jus non habens. ] The Statute of Merton exten- DHuſſeyes Caſe; 
ded to Lay men only, this Act ertendeth as well co Eccleſiaſtical perſons, re- vb! ſupra. 
gular 92 ſecular, as to Lay men, 7 Ex3-11, 


C Kaptis & abductis. ] The wozvs of the Statute of Merton are Vi 
2bdudtis & detentis. 


C Per priſonam duorum annorum, &c.] The Statute of Merton 
crave impziſonment donec emendaverit delicum, 8&c. This Ad gives the im- 
p2iſonment of two years, albeic che Ward be delivered unmarried, oz though 
amends be made, | 
The King may pardon chis impziſonment foz two years, which was added P.34 E.r. Coram 
by this Act. | Rege. Rot. 30, 


Þ De maritagio fatisfacere non potuerit. ] The Defendant ſhall be hp 
intended ſufficient to ſatisfie the Plaintiff, if the Plainciff doth not p2ay that MEIN 
the Jurozs ould inqutre of his ſufficiency. 


C Abjuret regnum, vel habeat perpetuam priſonam. ] Andin .; 
this caſe the election is not given to the Defendant, but it is in the diſ- — 
_ of the Court to give judgment either of abjuration, oz perpetual im- *' J 2,8 
P2ziſlonment, 

This puniſhment ts alſo added to the Statute of Merton. 

Albeic the party that is by judgment abjured return again, yet ſhall he not 
be hanged, becauſe he was not abjured foz felony, but he may be puniſhed foz 
his contempt, and remanded. | 


C Et ſuper hoc habeat querens tale breve, &c. 7] Wy this bzanch 
the Writ of Raviſhment of Gard is given, and the fomm of the Writ is here 
erpzeſled, Temps E.r. gard 
The Dtatute of Merton extended to the UUrit of Right of Ward, 133. 3 E-2, tbid.s, 
A Gardein in-ſocage cannot have a Raviſhment of Ward upon this At, but '* 4-1 no - 
only a Gardein in Chivalry, bur the Gardein in Socage ſhall have a Ravilt- ;; x2 jvia, = 
ment de Gard. But it was adjudged ſon after the making of this Ac; that by i E.3.19,20. qE-35 
the 24. Chapter of this Parliament, which giveth the Writ In conſimili eaſu 5 17 E-3-42- 
cadente ſub codem jure & fimilt indigente remedio, the Gardein in Docage ſhall 5 £3.55: 5 K2- 


maintain a Writ of Raviſhment of Ward foz the body, and a Writ De cje- ND eooct 


Rione cuſtodiz foz the land, | 29f. 
Foz the cuſtom of the City of London concerning D2phanage, ſ& 32 E.3: 32 E.3. gard 3r, 
$R.2. 8 R.2. gard 166, 


- In this Writ if che iflne be found foz the Plaintiff, pet napon the contert of 9 £-3-37.38- 
this Act the Jury ſhall enquire, r. of che value of the marriage, 2. of che age 7? 244 
of the Ward, and 3. whether he be married oz no : and foz the firſt and ſecona ** 345 
' they mult give a direc verdict; foz the other they may give a'conditional ver- | 
dit, 
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dict, as ts ſay, whether he be married o2 no they know not, and if he be mars 
ried then aſſeſs greater damages, which enquiry is but an.inqueſt of office, þ+ 

$oE.3.37,38.14E-3 Fow albeit the verdict be conditional, yet in this caſe the judgment ſhall not- 
gard 157. 19 £3: hg conditional, but in this caſe the Plaintiff may have judgment to.recover the. 
| one [722 167, Marriage and leſſer damages, and have cxecution of the body, and if the She- 

17E- 3.67. 45 E-3. riff return that he is married, then may thePlaintiff have a Scire facias foz the 
15. 47 E-3-19- greater damages, and have judgment to recover them, and ſo tt ts in an Action 


118.4.80. 218.6. gf Detinue, &c, 
41» 32 H.6.3s 


vY:YOL 


C Rapuit & abduxit. ] There betwo ſozts of Raviſhments of Wards, 
that is to ſay, Raviſhments in deds, and Raviſhments in Law, and this @ta-: 
tute extends to both of them, | | 
Firſt part of the Raviſhments in ded, as when one take and carry away a Ward 3 and Ra- 
Inſtit.ſe&.2022 viſhments in Law be, as if the Ward enter into Religion, this is a Raviſh- 


ment in Law, fo2 which the Soveraign ſhall anſwer, foz that his admiſſion -of 
him is a Raviſhment in Law. 


$ E.3.52, Jf a man 02 woman marry a Ward to his o2 her daughter, oz to any other, 
this is a Raviſhment in Law. 

11 8.4.24. A man p2ocureth a Ward to go from his Gardein, this is a Raviſhment in 

30 E.3.6.b. Law. 


- 


38 E.3.18. 38 NM, Ff one raviſh 4 Ward, oz eject the Lozd to the uſe of a ſfranger without his 
}2ivity, yet if the (ranger agree thereunto, he-ts the raviſher o2 ejecter. 
18E-3-26.41E.3 This At is intended of aGardein in Chivalry, as hath ben ſaid: andchough- 
ue "$1 part of the Father ſhall have a Writ of Raviſhment of Ward, Quare filium ſuum 8 
| fe Rarg ions hzredem rapuit, cujus maritagium ad ipſum pertinet 3 and albeit the anceſtoz 


authorities there Tall Have the {ike Action fo the taking of his collaferal heir apparent, pet 


cited, none of thoke are within this Scacute, bnt remain at the Common Law. 
Dc the firlt part of the Inſtitutes, ſe. 114. 65 
7 H.4.9. The Count in the Raviſhment of Ward upon this Act mutt not be by Vi 
& armis- 


I 


C $i forte hujuſmodi heres ducatur & transferatur in aliuns 


Dier x2 El.289, CcOomitatum. ] A man cannot have a Writ of Raviſhmenr of Ward in the 
Countp of York; and ſuppoſe the raviſhment in the County of Derby, Et quod 

24 E.3. gard 164. abductus fuit ab codern Comitatu uſque Comm Eborum. ut his o2iginal muſt be 
- tn the County of Derby, and by this bzanch he ſhall have the Writ here men- 

tioned, Queſius c{ nobis directed to the. Sheriff of York, whither the body is 


carried. | 
40 E3.6. If the War be reffant in another County then where the land is, the Lo2d 
21 E. 3:45» may have & Writ of Right of UWard i that fozrein County where the Wary 


46 E:3. brief 716. (| Et fi heres obierit. ] albeit the body hall be recovered in the 
18 E.3, Scire -4 Writ of Raviſhment of Ward given by this Act, yet it is exp2eſly p2ovidey 
ND #14, V2 this bzanch that the death of the heir Hall not abate rhe Writz but other- 
9'E.4.50. wile it is tn a Writ of Right of Ward, foz in that caſe the death of the heir 
ſhall abate the Writ 3 and ſo it is if the heir (hanging the Writ) cometh to 
hts full age, the Writ of Right of Ward ſhall. abate, but not the Raviſhmente 
of Ward, but if he be of full age at the time of the Writ of Raviſhmenc 


b2ought, then the Writ ſhall abate foz the wozds of the Writ, Cujus maritagi- 
um ad ipſum pertinet, | 


 C Et 6 querens obierit ante placitum terminatum. ] Two: jopnt 
Lo2ds 02 two caparceners of a Deigniozy bing a Writ of Ward, and one of 
29 E.z. Scire fac* the Plaintiffs die, the Writ. is abated, and the ſurvivoz ſhall 'not have a re- 
ſummons, toz this Ac giveth the reſummons either to the heir, 02 to the Gx- 


eccutozs, 


119, 38 E:43:36. 


— 
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£cutoys, and not to any ſurvivoz, who may have a new o2iginalz and ſo it is if 
the baron and feme be Plaintiffs, and the husband diech, the UWric ſhall 
abate, and no reſummons ſhall be ſued, becauſe one of the Plaintiffs is alive 
to whom the Wardſhip ſurviveth, & pars querens non obiitz and the nature of 
a reſummons is to continue the oziginal Writ, foz by the Common Law no 24 E.3.49; 
reſummons did lie but againſt him that was party to the o2iginal, oz which came 5 7-38. 
in by voucher oz receit, #c. ſo long as the Tenant lived, and only where the 
Plea was put without day, without any laches oz default in the party, as upon 
a coniiſans granted and failer of right by the demiſe of the King, the non venu 
of the Juſtices, oz when the paroll demurred foz nonage, oz upon the allowance 
of a pzotection and the like; but if the P2oces be not continued by the neglt- 
gence of the Plaintiff, no reſummons lieth, 
Alſo no reſummons lieth fo the Defendant oz Tenant, becauſe reſtmmong 
is compounded of re, ſub, & moneo : and the Defendant o2 Tenant never ſued 
out ſummons, and therefoze can have no reſummons, neither ſhall a reſummons 
be granted but againlf him that was fozmerly ſummoned, and upon the reſum- 
mons by this Ac the party cannot vary from the fozmer plea, but only foz mat- 
ter that cometh of puiſne time, as a releaſe, tc, | 27 
And where ſome have holden that the makers of this Ac were not learned 7 H-4-54-per Hills 
in the Law, becauſe the reſummons is given to the heir, where by Law the heir 7 4 Fn 4 
cannot have the Wardſhip being but a chattel, the makers of the Law knew * Cs 
that as well as the Dbjecto2, fo? it is ſaid in 9 E. 3. that they were ſage gents | 
that were at this Parliament, but ſ&ing no reſummons in this caſe did lie bp 
theCommon Law,the makers of this Ac gave the reſummons to the heir when 
the Wardſhip 2ccrued ratione preprii feodi, fo2 there the inheritance of the tenure 
might come in queſtion which concerned the heir moze then the Wardſhip, hac 
vice, could concern the Erecutozs, and as if the Defendant make his Teſta- 
ment, and deviſeth the Ward to another, yet the reſummons ſhall be awarded 
by the nert ſubſequent clauſe of this Ac againſt the Erecutozs, although they 
Have nothing in the Ward, and, foz their inſufficiency againſt the heir, who 18 E. 3-4; 
cannot claim the Ward being but a chattel 3 ſo in novo caſu providebant no- 
vum remedium, and in one caſe charged the heir of the Defendant, whom the 
Law could not charge, and in another gave remedy to another heir upon god 
reaſon, who by Law had none. 


m__— 


C Eodem modo {i moriatur pars def. &c. ] Jf a Writ of Ward be. $© E.3.7.b; 
b2ought againſt two, and one of them die, no reſummons ſhall be ſited by this. 
bzanch, becauſe one of the Defendants are alive, and he ſhall have the Ward by 
ſurvivo2, and this bzanch giveth the reſummons either againff the Crecutozs oz 
heir, Et pars defendens non eſt mortuus, | | 
0 _ the nature of a reſummons (as hath been ſaid) is to continite the o2i- v 
inal, | | 

If the Plaintiff in the Writ of Ward dieth, and a reſummons is ſued by the. , 4 E484 118 
heir, upon the next p2ecedent bzanch, if the Defendant dieth the heir ſhall have : 
a reſummons againlt the Executszs of the Defendant, fo2 the wo2ds of this 
bzanch be, Inter querentem, vel ejus hzredem ſeu executores, & exccutores de- 
fendentis, &c. h 9 ny 

| Though this bzanch ſaith, codem modo, yet foy fo much as is otherwiſe p2o- 9 £.3.48. 13 E.43 

vided foz, there is no reference by theſe wozds to the fozmer clauſe, fo2 a re- 4.5 24 £:3:4y- 
ſummons lieth not againſt the heir of the Defendant, if the Executozs have 
allets, and it is a god plea fo the heir to ſay that the Erecutozs have lufftci- E174 
ent ; but if the Crecuto2s have aſſets fo2 parc, and the heir aſſets foz part, yet ; 
no reſummons ts given again them both by this Act. Y | 

And in a reſummons againſt the Erecutozs upon this Act of Parliament 
pleinment adminiſter is a god plea 3 but then the Plaintiff ſhall have judgment 
maintenant to recover the Ward 3 and in a rey againlt the heir fo2 the 
; | in- 
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inſufficiency of the Crecntozs, it is a god plea foz him, that he hath nothing bp 
deſcent in fe-ſimple, 
| If the Cxectito2s have not aſſets, ſo as the heir is to be charged, yet ſhatk 
damages only be recovered againſf him: Wut the puniſhment odained by this 
Act ſhall not be inflicted uponi him, foz that ſhould be againſt a Baxim of the 
Comnion Law here rehearſed, Quod quis pro alieno fatto non eſt puniendus, & 

Brafton paena ex delicto defun&ti heres teneri non debet; And again, In hzredes non ſo- 
; lent tranſire ationes, que pcenales ex malchcio ſunt : And, Toties in hxzxedem da- 
mus aQtionein de eo quod ad cum pervenit, quoties ex dolo defuni convenitur 
non toties ex ſuo, 
And, Filius non portabic iniquitatem patris, 


C Eodem modocum pendeat placitum inter partes de cuſtodia ter- 
rz, vel haredis, vel utriuſque, per commune breve Prxcipe tali, &c. 


quod reddat, &c. ] Per commune breve. Pereupon it is called, Breve de 
| communi cuftodia, that is, Breve de re&o de cuſtodia, and ts that Writ otilp 
Marlb.cap.7. the Statute of Marlbridge extended. 


C Et cum pervenerit ad magnam diſtrictionem, detur terminus, } 
Marlb.cap.”. TheStatute of Marlbridge gave a P2oclamation, Si ad magnam diſtritionen 
x4 E.3.Proclam,g, 20N venerint, &c, ſo as by that Act the grand diffreſs rauſt be returned befoze 
the Pzoclamation iſſued, but by this Act the Pzoclamation is to iſſue when the 
30 E.3.10,tr. grand diſtreſs is granted, fo2 the wozvs be, Cum pervenerit ad magnam diftri- 
49 E.3.19. &ionem, detur tertinus, & — : | 
Marlb.cap.7. Allo the Statute of Marlbridge p2ovided, that bis vel ter, &c. infra medietatern 
anni ſequentis, the Pzoclamation ſhould be made, ſo.as the Counties were put 
in certain when the P2oclamation ſhould be made ; now this Act abzidgeth che 
fix months to thze months, and ſets the ttme of the P2oclamation in certain. 
This bzanch extendeth only to the Writ of Right of Ward, as the Dtatute 
of Marlbridge did, vide in the eftd of this Chapter, 
29 E.3-48. 13. This bzanch teltraining the Common Law, extendeth not to the vouche, but 
Proclam.g, onlp to the Defendant.in Dev, and not to the Defendant in Law, 
If Propter brevitatem temporis there were but two P2oclamations made, 
2 H4.1s the Plaintiff ſhall not have a Writ, Cum allocatione comitat”, becauſe he yur- 
ſned not the Statute, and it was his folly that the Writ contatned not ton- 
er time. 
PE RE + , Ina Writ of Ward againſt two, the one appeareth, and the other makes ve- 
HS Ic Se! fault, o2 if the one have nothing, and the other is diftrained, no Pzoclamation 
14 H.q.37. *  thallbe awarded againf the one of chem, fo2 both of them make but one Defen- 
dant, and therefoze cither agamff both, o2 agatnft none, 8 
| | If adiſfreſs with aPzoclamation be granted, and the Defendant hath no- 
8 R4ela : thing but within a franchiſe, the Sheriff ſhall make theP2oclamations in the 
County, and che \#aity of the !iberty ſhall diffrain him, 
The P2octaritacton muſt be granted in the ſame County where the ozininal 
: . tis hzought; adtherefoze if the Plaintiff ſurmiſe that the Defendayc hath tifft- 
87 E.3707!- cent in a fozrein County, he ſhall have a diſtreſs at the Common Law, but riot 
with Pzoclamatton by this Statute, 


_C Veniat ad bancum. ] This extetivs not co Julkices in Eyre, nv} to 
7. 29 E.3.27, Commilſioners of Oicr and Tertniner, but che Plaintiff may have an Action 


3 E.3. Proclam, 


# % 


of Treſpaſs befoze them at the Common Law, 


— I S_ 
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CE Ad quem diem 1 non venerit, Sc. ] B& 17 E. 3. 19. here in 17 E.3.19. 
the nert Paragraph, by which it appeareth that he niuft come Ad quem dicm, 
& non ad alium. OY 


C Procedatur ad judicium.)] At the Common Law he could not have 22 E.3.15; 
Judgment bp default without Plea of the party, #c. but Diſtreſs infinite ; if 
upon the P2oclamatton returned the Defendant be demanded, and appear, and 
taketh a day by Prece partium, and at that day make default, the Plaintiff ſhall 
not have Judgment upon this Dtatute, becauſe he made not defanlt at che re- 
turn of the Diſtreſs, fo2 this Act ſaid, Ad quem diem fi non venerit. 

And where it is ſaid, Procedatur ad judicium, yet upon this default no Judg- 42 H 3-1. 
ment can be yet given, but the Court muſt award a Writ to the Sheriff, to | 
itiquire of the value of the marriage, of the age of the Watd, and whether he 33 £3-21- 
be married, #c, as is afozeſaidz and iipon the return of that Writ, then Judg- 
ment ſhall be given, 

Xut if the Defendant appear at the return of the P2zoclamation, and 
confeſs the Action, the Plkintiff ſhall Have Judgment of the damages in his 
Count; . 


«| Salvo jure defendentis, fi poſtmodum inde loqui voluerit. |] 
Some have conceited upon theſe wozds | Inde loqui voluerit | that if a man 
recovereth in a Writ of Kight of Ward by default, that the Defendant 
might have a Wric of Right of Ward, and recover again that which he foz- | 
merly loſt ; but by reaſon of this wozd | Poſtmodum ] thoſe wo2ds ſhall be in- 15 E-3+ Gard 108; 
tended, that he map have a Writ of Right of Ward after that another Tenant 
of the ſame land happen to dye his heir within age, but foz the ſame UWard- 
thip, whereof Judgment is given in the Writ of Right of Ward, the Defen- 
dant is barred; 


C Eodem modo fiat in brevi de tranſgreſſione cum quis queritur | | 
ſe cjectum fuifle de hujuſmodi cuſtodiis. } The Writ here intended, 3 &-37- 32-3 » 
ts an Eje<&ment de gard, Breve de ejedtione cuſtodiz, which is a Writ at the Regiſt. 162. | 
Common Law, De Attornato inde. | 
2 Inter H. & R. de quadam tranſgreſſione eidem H. per prafatum R, illata ut 

Icifur. ts 

By this bzanch, Pzoclamation ſhall be made in this Writ of the Ejetment Aegifiubiſupras 

of gard, which thall not be made in the Raviſhment de gard, PTA 


L112 CAP. 
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CAP. XXXVL 


\ Uia domini cur”, & alii qui cur tenent, & Seneſcalli, volen- 

_ tes gravare ſubditos fuos, cum non habeant Iegalem viam eos 
ravandi, procurant.alios movere querelas verſus eos, & dare vadium, 
& offerre plegios, vel impetrare brevia, & ad fe&as hujuſmodi que- 
rentium compellunt eos ſequi comitatum, hundredum, wapentachi- 
um, & cur”, quouſque finem fecerint cum ipſis pro voluntate ſua : 
Statutum eſt, quod hoc de cxtero non fiat. Et {1 quis per hujuſmodt 
falfas querimomias fuerit attachiatus, replegiet diſtrictionem ſuam fic 
captam, & poni fac' loquelam coram Juſtictarns, coram quibus fi Vi- 
cecomes, vel alius ballivus, vel dominus, poſtquam fit diftriftus for- 
maverit querimoniam ſuam, advocaverit juftam diſtrictionem ratione 
hujuſmodt querimoniarum coram ets factarum, & replicet, quod hu- 
juſmod1 querimonie movebantur verſus eos malitioſ?, ad inftantiam 
{cu procurationem Vic, aut. altorum ballivoram, aut dominorum, 
adnuttatur illa replicatio. Et f@ ſuper hoc convict fuerint, verſus 


dominum Regem redimantur, & nihilominus hujuſmodi fic gravatis 
damna 1n triplo reſtituantur. 


This Act was made in affirmance of the Common Law, andto add a erreater 
piniſhment then the Common Law did 3 fo2 the delinquent ſhall be ranſomed 
a; the Kings ſuit, and the party grieve ſhall recover treble damages, where he 
ould recover but ſingle at the Common Law, 
ny If A, p26fure B. to ſue an Acciou in.ar-y Court of Reco2d, 62 other inferiour 
o8,m. 


He Court againſt C. he may have an Actton'of Decett againft A. at the Common 
— Law, and recover his ſingle damages. 4 


43 E.3+20- F.N Bo 


41 Ez. Avoury _ {| Quia domint curiarum, & Scneſchalli, &c. This At ertendeth 

78+ 11 8.4.9. £0 Court Barons, Leets, and to County Courts, Tpurns, Yundzeds, and not 

13H.4-2.8 Ecq-5 to the Courts at Weſtminſter (they being afterwards named in this Act, &c. } 
but they remain at the Common Law. 

13 H.4-2,3- Though Scneſchalli be here named, pet ailiffs, and other Officers are withs 


41 E.3. Ayowry itt this Ad, and the Bailiff, oz other officer may be puniſhed, without naming 
78. the L92d, 


C Volentes gravare ſubditos ſuos. ] Subditos is here taken fo2 any 


man that is ſubject to their Jurildiction, and fo it ts to be taken in all other 
like places, 


22E.3.15. 11H, »@ Procurant alios movere querelas, 8c. | Theſe wo2ds are general, 
4-91. 13H.4-22 and therefoze if the Lo2d, Bailiff, Steward, oz any other officer pzocure any 


man. to ſue a lawful Action, he ſhall be puniſhed by this Act, Quia culpa eſt ſe 
immiſcere rci ad ſe non pertinenti. 


t3 8.4.2, C Replegict diſtrictionem ſuam. ] This Ac extendeth only to a Re- 
plevin, and not to an Sc&ton of Zreſpaſe, o2 any other Action, 
And here a diſtreſs is taken foz an Attachment. 


@ Advo- 


Cap.37. a IWe ”. ſecond, 445 


———— 


C Advyocaverit juſtam diſtrictionem ratione hujuſmod1 querimo- 


niar', &c. ] By the letter of this bzanch the Defendant muſt make an 
Avowzy, but it mnt be extended further then che letter : fo2 admit that the 
3,02d, #c. will (to ſave himſelf from treble damages) make no Avowzy, but 
plead that the gods were not diſtrained, #c. 02 the like plea, whereupon iſſtte 
being joined, the Plaintiff after pzof of the iflue may give in evidence foz the 
treble damages the purview of this Ac, and that the Lozv now Defendant, 
P2ocured a ſuit, #c, contrary to this Act, and that he is guilty of the Diſtreſs, 
02 Attachment, and therefoze ought to yield treble damages and if this be videliv.s. fol.60: 
founy by the Jury (although it were not pleaded) the Plaintiff all recover Gooches caſe, a 
treble damanes 3 fo2 it lyeth not in the power of the Defendant by his falſe PO — 
plea co excuſe himſelf of treble damages given by this Act : as if the Diſſeiſoz ,,. 51eagea, 
alteneth to perſons unknown, and in an Aſliſe bzought againlk the Diſceiſoz 

he plead Nul ten? de franktenement noſme in le briefe, & fi trove ne ſoit nul tort 
nul difſeifin, the Plaintiff may give in evidence, that the ſaid alicnation- was 
made to defraud the Plaintiff of his Action, and that the Diſleiſo2 twk the 


I R.2; cap.9g, 
profits, in which caſe he is to be relieved by che Dtatnies of 1R.2, 4 H.4. and , n.4. =. 4 
11 H.6. = CcaP«4s 
I 1 1 . o1 QI * 
Dd befo:e cap.35. in the caſe of Raviſhment of Ward, ons _ 0 


Rog , A : , F . Chudleys caſe, 
C Malitioſe, ad inſtantiam, ſeu procurationem Vicecom, aut alt- 


orum ballivorum, ſeu dominorum. | Yere it is to be obſerved that the 22 E-3-15; 
pP2ocurement is the ſubſtance, and that doth imply, that it was done malicioſe 3 
and therefoze if the Jury find the pzocurement, and that it was not done ma- 


liciouflp, yet the Court ſhall (fo2 that it judicially appeareth to them) adjudge 
ft done malicioufiy, 


C Verſus dominum regem redimantur, 8&c. ] That is, they ſhall 
be fined to the King in that ſuit bzought by Replevin, 


——— 
H__ —_— 


mm 
—_— 


CAP. XXXVI. 


Uia ettam Ballivi, ad quos ex officio pertinet diſtrictiones face- 
Z, re, gravare volentes ſubditos fuos, ut ab eis pecuniam extor- 
queant, mittunt 1gnotos ad faciend' diſtriftiones, ea intentione, ut 
ſubditos gravare pothint, per hoc quod fic diſtricti non habentes no- 
titiam perſonarum non permittunt hujuſmodi diſftrictiones ſuper eos 
fieri : Statutum eſt, quod nulla diſtricio fiat niſi per ballivos notos 
& juratos. Et (1 alio modo diſtrictiones fecerint, & de hoc convidti 
tuerint, fi gravati breve de tranſgreſf. impetraverint, reſtituant gra- 
vatis damna | alas 72 triplo] 8 verſus regem graviter puniantur. 


This Act is made in affirmance of the Common Law, and foz refozmation of 
an abuſe by Sheriffs, who uſed to make Wailiffs to diftrain, who were un- 
known, to the intent that the owner of che cattel might make Reſcous, anv 
thereupon the Shertf, xc. to extozt monep from him 3 wherefoze remedy is given 
by this Ac, | 

| C Nulla 


© 
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Lib.3. fol.12. 
Sir William Her- 
berts caſe. 

25 E.3. Cap.25, 


Yirror ca.s.$ 5. 


Fleta lib.4.cap.s. 
See 21E.1, Star, 
denon ponendis, 
34 E. 1, Ordinar, 
&c. dit ſuper 
Charr.cap 9g, 
Matlbr.cap. 24. 
For Jurors. 

See Cuſiumier de 
Norm.cap.69, 


 C Niulla diſtrictio fiat. ] at the time of the making of this Ac, this 
P2oceſs lay in an Action of Debt, (fo2 the Capias in thac caſe is given by the 
Dtattite of 25 E.3.) ſo as this Dtatiite extending toan Action of Debt,although 
the latter Ac gtve a Capias, yet the Capias coming in lieu of the Diffreſs 1s 
within this Act. 


C Niſi per ballivos notos, 8 juratos. ] By this Ac the Wailiffs mutt 
both be known and ſwozn 2 an Ac yet ſfanding tn fozce, and wozthy to be put 
in execution : Fleta doth render this bzanch thus ? 

Proviſum elt quod nulla diftrictio fat per ballivos regis,nift jurati fuerint & noti, 
& 11 quis alio modo diſtringeret, & de hoc convincatur ad {cct:m diltricti, cui in 
hoc caſu conſalitur per breve de tranſgreifione, damna reddet gravato, & verſus re- 
gem graviter punietur, | 

Df this bzanch the Mirror faith thits, Leſtatute de diftreſſes eſt diſtinguiſhable, 
car ih diſtrefles torcious fans garrant tient lieu le judgment de robbery, & per gar- 
raht cheſcun eſt reſceivable conus & diſconus. WBut the Statute ts in the Nega- 
tive, and neceſſary to be obſerved. 


C Damna. | Some Editions have alias in triplo, but the ozigiaal is dam- 
na, and not in triplo, and therewith agr&th Fleta. 


CAP. XXXVIIL 


Uia etiam Vic Hundredari, & Ballivi libertatum conſueverunt 

- gravare fubditos ſuos ponendo in Afliſis & juratis homines lan- 
guidos, & decrepitos, perpetua vel temporali infirmitate languentes, 
homines etiam tempore ſummonition' ſux in patria non commoran- 
tes, ſummonendo etjam effrenatam multitudinem juratorum, ita ut 
a quibuſdam eos mn pace dimittendo pecuniam extorqueant, & {ic 
fiunt afſiſe & juratz multotiens per pauperiores, divitibus pro ſuo 
dando domi commorantibus : Statutum eſt, quod de cxtero non 
ſummoneantur in una afhiſ. plures quam xxiv. Senes etiam videlicet 
ultra 70. annos, perpetuo languidi, vel tempore ſummonitionis 1n- 
firmi, vel in patria non commorantes, non ponantur 1n juratis, vel 
minoribus affifis. Nec etiam ponantur in Aflifis vel juratis, licet in 
proprio corh cap1 debeant aliqui qui minus tefii habeant, quam ad va- 
lentiam vigint1 ſolidorum per annum. Et {i hujuſmodi Affiſz 6 Ju- 
rat extra comitatum capi debeant, non ponantur in eis aliqui qui 
minus tenement non habeant, quam ad valentiam xl s. per annum, 
1]1Iis exceptis qui teſtes ſunt in chartis, vel aliis ſcriptis, quorum prex- 
ſentia neceſlaria eſt, dum tamen potentes fint ad laborandum. Nec 
debet iſtud ſtatutum extendi ad magnas Afhifas, in quibus oportet 
aliquando ponere Milites in patria non reſidentes, propter paucita- 
tem Militum, dum tamen tenement habeant in comif. Et 1 Vic vel 
ſubbalivi ſai, vel ballivi libertatum contra iſtud ſtatutum in qu 
articulo 


——______. ——_—_— 
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articulo venerint, & ſuper hoc convincantur, reſtituant dampna gra- 
vatis, & nihilominus fint in miſericordia domini Regis, Et habeant 
Juſticiarii ad afſiſas capiend' aſſign', cum 1n com venerint, poteſta- 
tem audiendi querimonias fingulorum conquerentium, quoad arti- 


culos 1n iſto ſtatuto contentos, & juſticiam in forma predifta ex- 
hibend', 


The miſchief doth plainly appear by the pzeamble, and the end of theſe 
—_ was, that the Dheriffs by ſuch means did pecuniam extor- 
quere, Oc. x 

© the firſt part of the Inſtitutes foy the antiquity and right inffitution of 
trials by twelve men, and of the number of twelve, S:&.234. and Magna Char- 
ta Cap.29. | 

T In una afliſa plures quam 24. ] This was but the abuſe of the She- 2 gg kg ub? 
riff, foz though the Writ, which is his warrant, is but twelve, pet regularly eo. ke 
he mult return twenty four, and no moze, unleſs it be in ſpecial caſes : Sup- 64, vv; ſupra; 
ponendo, inquit Fleta, ſuperfluam hominum multitudinem, ita quod quaſdam in 
pace dimitterznt prece vel precio 3 but in a Writ of Right there be fixtzen Ju- 
r03s returned only, 


C Senes ultra 70. annos, &c. ] This Statute is a direc p2ohibition in F.N.B. 166.4. 
it ſelf,and therefoze the party grieved may have his Action upon this Act agaiult 
the Sheriff without giving any notice either of this, oz of ſickneſs, 02 non- F.N.E. ibid.a, 
commozancy, and yet the ule is to ſue out a Writ grounded upon this Act to the 
Sheriff that he return them not. . BEE 
ut wichout queſtion notice by wozd were god, if notice were requiſite 3 ey Ivid a, 
and this ſ&meth to be in affirmance of the Common Law, fo2 if a Cozoner be **5"-277- 
{cnio confracus, it is a god cauſe to remove him, and the P2ophet David ſaith, me Ms 
Dies noſtrorum in iplis ſeptuaginta anni. ab. 


C Perpetuo languidi. ] As if he be morbo paralyſi percuſſus, oz if he be 
leproſus, oz ſtricken with aup other continual ſickneſs, 

It alſo extended to men that are blind, deaf, of no ſound memozy, o2 folame 
as they cannot well go no2 ſtand, and theſe ſhall take the benefit of this @ta- 
ture, of what age ſoever they be; and this point is in affirmance of the Com- 


Mon Law, foz theſe be gwd cauſes to remove a Cozoner, F.N.B. 164; 


Regiſt, I'77+ 


 C Tempore fimmonitionis infirmi. } This mutt be fo intenden, ſo 
infirm as he is not able to ſerve 3 and this is alſo in-affirmance of the Comz- 
mon Law, 


C 1 patria non commorantes. ] The Statute of Articuli ſuper Char- aj, ſuper Chart; 
tas doth add to this, that albeit thep be commozant in the ſame County, yet wuſt cap.9. 
the Juxozs have two qualities, viz. two of the moſt, and one of the leaſt, that is 3M 
molt near the place, molt ſufficient, and leaft ſuſpicious, o2 otherwiſe the De- Reoiſt. + 

: g1ſt.ub1 tup. 

mandant ſhall render double damages, and be grievouſly amerced, IE 
”s what a Cozoner ought to be, viz. Qui melius ſciat et poſſit officio It gegjg.ubj wpra, 
intendere, 

Jf any be returned contrary to the purview of this Kt, he cannot F,N.B.155.d, 
be challenged, neither can che party grieved alledge che matter foz his 
rag but he mult take his remedy by Kttion againſt the Sheriff upon 


Now 
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Now may it be a queſtion, Who is the party gricved that ſhall have his 
Action, if the Sheriff return magis remotos, minus ſufficientes, & magis ſuſpe- 
$ E.3-30- os? whercunto hear what &. William Herle Chief Juftice of the Common 
7 E-3-26. bis Pleas ſaith, This Statute may be intended, in caſe where the Demandant. oz 
Plaintiff is delayed of His ſuit by ſuch return of the Sheriff, that he by the 
Statute ſhall recover damages againſt him, o2 where the Tenant o2 Defendant 
after he hath loſt his land, oz cauſe by the oath of chem that be ſo returned con- 
trary to the fozm of the Statute, and after he doth convict them in an attaint, 
and thereby be reſtozcd, then he may have his Action upon the Statute to reco- 
ver his damages, @c. and thereunto Hill Juſtice agreed, which ( as concer- 
ning the Tenant oz Defendant ) muff of neceſſity be intended of this Act of 
W.2. fo2 the Statute of Articuli ſuper Chartas give donble damages only to the 
Demanvdant, and not to the Tenant + alſo hereupon it fol!dwech that the Ag 
of ina ſuper Chartas is but an Expoſition of this Act, and addeth a further 
penalty, 


Art.ſuper Chart, Woze ſjall be ſaid hereof, when we come to the ſaid Dtatute of Articuli ſu- 
(ap. 9. per Chartas. | 


C Vel in minoribus aſfiſis. ] Foz as hath ben ſaiv, this Ac er- 
tends not toa Writ of Right, as hereafter in this Ac by expzeſs wozds tt 
appeareth, 


b _—_— | C Qui minus tenementa habeant quam ad valenciam viginti ſo- 
11  hd' per annum, &c. ] Theſe ſums of 20's. and 40 8, are altered by later 
Statutes, viz.. by 2 H.5, and 27 Eliz, ; 
98 the firſt part of the Inſticutes, ſe4.464. 
__ of York <2 | Exceptis qui teſtes ſunt in Chartis, &c. ] Here is an excepti- 
$ Ha. "+5 port on of witneſſes named in the D&ed, who in many caſes are joined to the Jury 
Kelw.97. Regiſt, Without regard had to age oz yearly revenue, both becauſe the Sheriff hath 
judic'.6.b.7.b. an erpzeſs warrant to ſummon 02 diſkrain them bp name, and fo2 that thetr 
P L 


$6,58:69. pzeſence is neceſſary, and yet wlth this caution, Dum tamen potentes fint 
ad laborandum. 


C Et habeant Juſtic ad affifas capiend' aſſignat, ] This clauſe is 
tn the affirmative, and therefoze the party grieved may take his remedy upon 
this Act, either befoze Juſtices of Aſſiſe, oz in any other Court that: have co- 
nuſans thereof : foz Juſtices of Affiſe could not have power in this caſe with- 
out erpzeſs wozds, but other Judges have power without any exp2els wozds, 
and therefo2e if the meaning be to exclude-other Judges, then thoſe that be 
named, there muſt be wozvs negative, viz. and not in any other Court, noz 
befoze any other Judges. 
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CAP. XXXIX. 


I Uia Juſticiarn (. ad quorum officium ſpeQat umicuique coram Flera li.2. cap. 61 
eis placitandi juſticiam exhibere ) frequentins .impediuntur, +" pd wy 
quo minus officiam ſuum,debit' modo -exequi poſlint; per-hoc quod 
Vic' brevia originalia. &- judicialia non. retornant., per: hoc eriam 
quod ad brevia Domini Regis falſum- retornant reſponſaum : ' Pro- 
vidit Dominus Rex & ordinavit, quod illi qui timent malitiam 
Vic', liberent brevia ſua originalia '$ judicialia in pleno.com', vel 
72 retro com', ubi fit collatio denariorum Domini Regis, & 
capiatur billettum de Vic' przſente, vel Subvic', 'in quo billet- 
to contineantur nomina petentium & tenentium 1n brevi nominat', 
& ad requiſitionem 1]11us qui breve liberavit , apponat billeto (i- 
gillam Vic' vel Subvic* in teſtim', & fiat mentio de die liberationis 
brevis. Et {1 Vicecomes vel Subvicecomes hujuſmod: billetto ſi- 
gillum ſuum apponere noluerit , capiatur te{timonium Militum, 
& aliorum fide dignggrum qui prxſentes fuerint , qui ſigill”. ſua 
hujuſmodi billetto apponant. Et fi Vic' brevia ſibi liberata non 
retornaverit , & ſuper hoc ad Juſticiarios perveniat querimonia, 
mandetur per breve de judicio Juſtic' ad affiſas capiendas afſign'; 
quod inquirent per eos qui preſentes fucrint quando. breve . Vic' 
Itberatum fuit, {1 ſciverint de illa deliberatione, & inquilitio re- 
turnetur. Et {1 compertum fuerit per inquifitionem, quod breve 
fit <1 liberat”, A — querent1 vel petenti damna, habito 
reſpeftu ad qualitatem & quantitatem aCtionis, & ad periculum 
quod e1 evenire poſlet, per dilationem quam patiebatur. ( Aro 
2 E. 3. cap.5. apud Not'.) Et per iſtam viam fiat remedium quan- 
do Vic reſpondet, quod breve adeo tarde venit, quod prace- 
ptum Regis exequi non potuit. Multeciens etiam capiunt placita 
_ dilationes per hoc quod Vicecom' reſpondet , quod precepit ba- 
livis alicujus libertatis, qui nihil inde fecerint 3 & nominer liber- 
tates, quz nunquam retornum brevium habuerunt. Propter quod, 
ordinavit Dominus Rex quod Theſaurarms 8& Baron' de Scacca- 
r10 liberent Juſticiar' in rotulo omnes libertates in quibuſcunque 
com' qui habent retornum brevium. Et fi Vicecom' reſpondet 
guod- retornum fecit balivo alterius libertatis, quam alicujus con- 
tentz 1n predict rotulo, ſtatim puniatur Vicecom' tanquam ex- 
hzredator Regis & coronz ſux. Et fi forte. reſpondeat quod 
mandavit balivo alicujus libertatis, que veraciter retorn' haber 
( qui inde nibil fecit, ) mandetur Vicecom' quod non omittat pro- 
pter aliquam libertatem prxdict', quin exequatur przceptum Do- : 
mini Regis, & quod Scire faciat balivis, quibus fecit retorn' quod - 
ſint ad diem in brevi contentum ad reſpondendum, quare de pre- 
Mmm cepto 
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cepto Domini Regis executionem non fecerint. Et fi ad diem ve- 
nerint, &  acquietent, quod retornum brevis non fuit eis fa- 
f&um, ftatim condemnetur Vicecom' Domino 1llius libertatis, & fi- 
militer parti lzſz per dilationenr in reſtitutionem damnorum. Et 
f ad diem non venerint balivi , vel venerint, & ſupradi&o mo- 
do ſe non acquietaverint m quolibet brev: de judicio, quamdiu 
durat placitum, przcipiatur Vicecomiti quod non omittat propter 
hibertatem, &c. Maltotiens etiam Vicecom falſum dant reſpon- 
fam, quo ad illum articulum quod de exit”, &c. mandantes ali- 
quando & mentientes , quod nulli ſunt exitus, aliquando quot 
parvi ſunt exitus , cum de majoribus refporidere poſſint, aliquan- 
do non facientes mentionem de exittbus. Propter quod ordina- 
tun eſt & concordatum, quod fi querens petat auditum reſponſi- 
onis Vicecom', concedatur ei. Et ft offerat verificare, quod Vice- 
com* de majoribus exitibus Regt reſpondere potutt, fiat ei breve de 
judicio ad Juſtic' ad afliſas capiendas afſitgnatos, quod inquirant in 
preſentia Vicecomits, {i intereſle voluerit, de quibus & quantis ex-, 
it Vicecom' reſpondere poturt a die 1mpetrattonts brevis uſque ad 
diem in brevi contentum ( aF receptionis vide P. 27 H. 8. cap. 10. 
fol. 3. & P. 20 H.6. cap. 10. fol. 25. ) & cum inquiſitio retor- 
nata fuerit, fi de pleno prius non refponderit , onerctur de ſuper- 
plaſagio per extraCtas Juſtic libertates ad ſcaccarium, & nihilomi- 
nus graviter amercietur pro concelamento. Et fiat Vicecom' quod 
redditus, blada in grangia , '/& omnia mobilia , prxter equitatu- 
ram, indumenta , & utenſ{iha domns continentur ſub nomine ex- 
dtUum. 

Et pracepit Dominus Rex, quod Vicecom' pro hujuſmodi fal- 
fis refponſionibus, ſemel & tterum, ( fi fit neceſſe ) per Juſtic* 
caltigentur. Et 6 tertio deliquerint , atms non apponat manunz 
quam Dominus Rex. Mauttotiens etiam falſum dant reſponſum , 
mandando-quod non potuerunt ( exequ3 ) przceptum regis propter 
reſiſtentiam poteſtatis alicujus magnatrs, de yo caveat Vicecom' de 
cxtero, quia hujuſmodi reſponſio multum redundat in dedecus Do- 
mini Regis & coronz ſuz. | 

Et quam cito fubbalivi ſui teſtificentur, quod invenerunt hujuſ- 
modi refiſtentiam, ftatim { omnibus omiſfis ) aſffumpto ſecum 
poſſe comit* ſut, eat in propria perfona ſua ad faciend' executi- 
onem. 

Et fi tnveniat ſubbalivos fuos mendaces, pumat eos per priſanam, 
tta quod ahi per eorum paenam caſtigentur. | 

Et fi inveniat eos veraces, caſtiget refiſtentes per prifonam, a qua 
non deliberentur ſine ſpecialt przcepto Dom' Regis. Et (i forte 
Vicecom', cum venerit , 'reſſtentiam mvenerit , certificet cur* de 
nominibus reſiſtentiam , auxiliantium , conſentienttum , pracipien- 
tium & fautorum, & per breve de judicio attachientur hnjuſmodt 
per corpora ad venienduns ad cur' Regis. Et fi de hujuſmodi re- 
fiſtentia convincantur., puniantur ſecundum quod Domino Regy 

placuerit. 


—__— 
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placuerit, Nec intromittat ſe aliquis miniſter Domini Regis de 
pena hujuſmodi1 inthgenda, quia Dominus Rex hoc fibi ſpecial 
_ reſervat, pro eo quod hujuſmodi refiſtentes cenſentur pacis ſux & 
Regni perturbatores, ( 13 E. 1. de Mercatoribws , Articuls ſuper 
Chartas, cap. 16. ) | 


Here is a Paxim of the Law recited, viz. Ad officium Jaſticiariorum ſpeRat, 
unicuique coram els placitanti juſtitiam exhibere, 

35y this Chapter there be five miſchiefs, o2 rather abuſes of Sheriffs re- 
hearſed and p2ovided fo2, which we ſhall handle in o2der, as they ſhall ariſe in 
this Chapter. | 

The firſt miſchief was, that the Sheriff returned not the Writs to him df- 
rected, but imbezeled the ſame, and commonly the Demandantc oz Plaintif 
fo2 default of pzof was without remedy, oz elſe without the effect of a juſt re- 
medp being again\t a Sheriff, foy the which a remedy is p2ovided by this Act in 
manner inluing, 


C 11! qui timent malitiam Vicecom' liberent brevia ſua origi- 
nalia, & judicialia in pleno com, vel in retro com” ubi fit col- 
latio denariorum Domini Regis, & capiatur bilettum, &c. ] This 
bzanch was taken to be ſhozt, foz it was no mo2e but Capiatur bilettum, and no 
commandment to the Sheriff to receive the Writs and to make a Bill ; but by 
the Statute of 2 E.3. the Sheriff and under-Sheriff are commanded, chat they 


_. ſhall receive the ſaid TUrits, and make a 15ill, and ſo thzonghout, 


50 as now it is a contempt in the Sheriff oz under-Dheriff, if he make ic 
not, and in default of them, it ſhall be alſo acontempt in the others appoints 
ed to ſeal it, if they refuſe, 
 Inthis ſpecial caſe the Demandant oz Plaintif ſhall have an Action againff 
the Sheriff foz not returning the Writ, whereas regularly foz tot return- 
ing of a Writ the Sherift ſhall be amercted- quouſque but fo2 a falſe return, 
02 y- NOT of a Wric, an Action doth lye at the Common Law againft 
the Sheriff, _ | 

And the Demandant/o2 Plaintif, if he fear the malice (as this Ac ſpeaketh) 
of the Sheriff, he may cauſe the Sheriff oz under-Sheriff to be called into the 
Court, and deliver the Writ to him of Recozd, that He may take the benefit of 
this Dtacute, 


2 E:3. Cap. 84 


26 Aﬀl. 48. 38 Aſi; 
13. 42 Aſl.12, 

8 H.6.1, 1H.6,x, 

N.B, 93. b. 

31 E.3.Procl.gg! 
Regift. 85,86, 
19H. 6.29, Bra&; 
lib.s, fol.441» be 


—- 


—_ 


Dc the Action ought upon this bzanch of the Statute, in the Bok of En- Fol. 507, 625! 


fries Raſtall, 


C Retro comitatus. ] Js after the County Court , as to Pleas, be 


ended3 it is holden further, foz the collection of the Kings money, that is, his 
green Wax, 


C Et per iſtam viam fiat remedium quando Vicecomes reſpondet 


quod breve adeo tarde venit, Sc. ] The ſecond miſchief was, theShe- 
riff would return a'Tarde, which by this purview is p2eventedz and. ſo it is 
if the Writ be delivered to the Sheriff of Recszd, as hath been ſaid, 


Where Bracton further in the ſame place ſaith , Et unde infiniti ſunt caſus B'adi- ibis. ft. 444 


de genere iſto ubi Vicecom? per fraudem relcribit, & pretendit non cauſam ut 
cauſam, 


«{ Multotiens etiam capiunt placita dilationes per hoc , quod 
Vicecom' reſpondet quod prxcepit balivis alicujus Jlibertatis, &c. *] 
Pmm 2 Pere 


W eftm. ſecond. Cap. 29. 


Pere is the third miſchief, that great delays are uſed by the falſe return of 

Sherifs in making of Pandates to fained liberties, ſuppoſing them co have 

return of Writs, where in troth there be no ſuch liberties, foz redzeſs where- 
. of the remedy followeth, | 


C{ Quod Theſaurarius, & Barones de ſcaccario, &c. ] Alyeit it be 
inrolled in the Chancery, that ſuch a man hath return of Writs, yet is not 
that within the purview of this Ac, toz thac the Recozd of the Court of Cx- 
chequer is only p2efcribed by this Ac, and therefoze a Certiorari may be awardev 
ont of the Chancery to the Exchequer to the Treaſurer, that he bzing in the 
Roll of the Liberties in his hand to the Juſtices, befoze whom the return is 
made, ; 


C Omnes libertates. | This muſt be underſtod of a Wailif of a Fran- 
chiſe oz Seigniozy, which have return of Writs, and not to a Wailif created 
Itinerant, ( foz example ) in the County of S. and to have return of all Writs, 
and execution of the ſame by the Kings Letters patents; foz ſuch a Gant is 
void, foz in effect it taketh away the Office of the DSherif; and therefoze where 
ſuch a return was made upon a Mandate to ſuch a new found Bailif, the Court 
was in purpoſe to have puniſhed the Dherif by this bzanch of this Act, tanquam 
exhzredatorem Domini Regis, 


C Statim puniatur Vicecomes tanquam exhzredator Regis, & 


- cotonz. ſux. ] Wecaule he fain a Liberty oz Franchiſe againſt the King, ts 
the diſheriſon of the King and of his Crown, fozalmuch *s noman can have 
ſuch a Liberty 02 Franchiſe, but from the Crown. 

This puniſhment ſhall be by ranſom and imp2iſonment. 


C{ Quz veraciter retornum habet, qui nihil inde fecit mandetur 
Vicecomit!, quod non omittat. ] Pere is the fourth miſchief, that where 
there was indeed a Bailif of a Liberty, -who truly had return of Writs, yet 
He upon a BPandate to him would do nothing 3 remedy ts hereby pzovided, that 
it ſhall be commanded to the Sherif, Quod non omittat, &c. quin exequatur 

przceptum Domini Regis, &c. : 
Bia. 1:5. fol. 442 @his bzanch concerning the Non omittas, is in aftirmance of the Com- 
a. Regiſt. 82. Mon Law; and therefoze Brakon who wote befo2e this Statnte, treating of 
F.N.B. 68. f.& this matter, ſaith, Et quo caſu cum balivi nihil inde fecerint, propter defecum 


eb” eorum, precipictur Vicecomiti , quod non omitteret propter libertatem talem, 
quin, &C, 


4.6.25, bg; QC Nibil inde fecit. ] This Nihil is to be underfſtod, not only where 
- 28. FN.B. 74. a. nothing at all is done, but alſo where the BBailif of the Liberty maketh an in- 
2 H.6.15. Simile. ſyfficient return, foy that is Nihil in Law 3 and therefoze a Non omittas, &c, 
_ | v4q "gg ſhall be'thereupon granted foz, Idem eſt nihil, & inſuthcienter dicere. 


S:imile. 


_ C Et quod {cire faciat balivis. ] This ſ&meth to be added by this 
byzanch ts the Common Law, 


Flera lib;2.cap;65x (© Multotiens etiam Vicecom' falſum dant refponſum quoad illum 
articulum de exitibus. *] Now comerh the fifth miſchief, that the Sherifs 
would return to ſmall iſſues, in which caſe by the Common Law the Plaintif 

xx H.9.8, b Could not have an averment againft the return of the Sherif; foz the @herif is 
but an Dfficex to the Conrt, and hath no day in Conrt to anſwer to the party ; 
but this is remedied in this caſe by this bzanch, C Et 


RT ——_ — _W_—R—C—— 


Cap3g.  MWeſm. ſend, _ 453 _ 


C Ethi offerat verificare, 8&c.] Yere is the remedy xiven, and the mean 27 H.8.3- 20 H.6! 
p2eſcribed, how the averment ſhall be pzoved, and che Plaintif muſt in his 052 E.4-I0. 
averment alledge what the value of the iſſues be, | IO H.7.I1e 4, 

Sce the Bok of Entries foy the Judictal Crit to the Juffices of Aſſiſe, Raſt. 383; 

And where it is here ſaid, Viceomites falſum dant reſponſum, this bzanch 
mentioning Sherifs extended not to Tailifs of Liberties, which is holpen by , ©. . _. Yeh 
the Dtatute of 1 E.3, N.B- EL ct? 


C Adie impetrationis uſque diem in brevi contentum. ] Theſe iC- 
fnes, that is, the value of the land mutt be inquired, from rhe teſte of the Wric, 27 ey 29 HG, 
until the day of the return of itz andit is holden, that this Act extendeth not \54,, 1: 4:8! 
to the return of iſſues upon Jurozs after iſſue. joyned, 


C Et cum inquilitio retorn' fuerit, {1 de pleno prius non reſpon- 


derit, oneretur de ſurpluſagio, &c, ] As if the Sherif return but 10 s. 27 8-8-3: 
fſſues, and it be found befo2e the Auſtices of Aſſile, that the iſſues amounted to 


50 s. the Dherif ſhall be charged with 40 s. by this bzanch, and ſo after that 
rate and p20po2tton, 


C Et ſciat Vicecomes, quod redditus, blada in grangia, & omnia Fleta li.2. cap. 63 
mobilia, prxter equitaturam, indumenta, & utenfilia domus conti- 
netitur ſub nomine exituum, ] Wy this bzanch is erplained what ſhall be 
accounted Iſſues, fox the better direction of Sherifs.in this caſe, that is to ſay, | 
not only the rent and revenue of the land, buc the Cozn in the grange, and 27 553+ 24 E:4 
all other moveables, as Pay in che barn , and other moveable oz perſonal **” 
xods whatſoever, except thoſe things belonging to his riding ,- his apparel 
and utenſils of houſe : and certainly this is a god and neceſſary Law, if ic 
were put in execution aecozding to the purview of chis Act, 


C Altus non apponat manum quam Dominus Rex. ] That is, 
that the delinquent ſhall ve puniſhed Coram Domino Rege 3 that is, in the 
Kings Bench, his Court of ozdinary Juſtice, 


C MNultotiens etiam falſum dant reſponfam mandando , quod 


non potuerint exequi prezceptum Regis propter reſiſtentiam, } 
, Now we are come to the lixth miſchief, oz rather the abuſe of Sherifs, as 
by theſe wozds, Falſum dant reſponſum, appeareth, 


C Caveat Vicecomes de cxtero quia hujuſmodi reſponfio- mul- Fleta lib.2, c.823 
tum redundat in dedecus Domini Regis, & coronz ſuz. ] Yereby 
ſuch a return is fozbidden. ; 

Foz this matter, ſee the Crpoſitio: upon the Dtatuce of W. 1. W. 1. cap.174 


C Statim { omnibus omiſlis ) aſſumpto ſecum poſſe comitatus 
ſui eat in propria perſona ad faciend* executionem. '] This bzanch 
ts in affirmante of the Common Law , as appeareth in the Expoſition 


a= the ſaid Statute of W. 1. where you may read of this matter at 
arge. 


C Et i inveniat ſubbalivos ſos mendaces.'] This is plain, and 
nedeth no explanation, 
C Et 


Veftm. ſecond. Cap.39. 


C Et i inveniat eos veraces, caſtiget refiſtentes per priſonam, a 
qua non deliberentur fine ſpecial przcepto Dom' Regis.} This ts 
evident in it ſelf, | 


Fleralib.2,cap.c2 QC Et ſiforte, cum venerit, refiſtentiam invenerit. 3 Albeic by the 
- penning of this Act it map ſem, that the Sherif ſhould take poſſe comitatus af- 
. ter complaint made , poſt querimoniam factam 3 yet ſeeing he may take 
poſſe comitatus by the Common Law, he may either take it poſt, vel ante que- 
YIMONIAm, 
But he mutt take it after reſiſtance, and not befoze, foz Sequi debet potentia 
Jaſtitiam, non precedere. 


C De nominibus refiſtentium , auxiliantium , conſentientium, 
przcipientium & fautorum, & per breve de judicio attachientur. } 
a6 Re2. cap.5. Fautorum 3 this wozd is of a large extent, whereof you may read in the @tas 
tute of 16 R.2. and in Engliſh it p2operly ſignifieth a Favourer, 
C Secundum quod Domino Rege placuerit. ] That is accozding 
to that which hall be upon due pzoc&eding adjudged coram Rege, in the Kings 
Court of Juſtice, 


C Nec intromittat ſe aliquis miniſter Domint Regis, &c. quia 

Dominus Rex hoc {bi ſpecialiter reſervat. } That is, as hath been ſaid, 

a that the delinquents ſhall be puniſhed coram Rege, in his Court of Juſtice 3 foz 

Magna Charts, Vo mancan be puntſhed by abſolute power , but ſecundum legem & confuetuy 

CaPe29% dinem Angliz, as hath ben ſaid befoze in the Expoſition of Magna Charta, aus 
elſewhere hath ben often ſaid, 


« I e—_ 


Capo. —Weſmſamnk 45g 


CAP, XL. 


"N UL M quis alienat jus uxoris ſux concordat* eſt-Yitod de catero 

ſe&a mulieris, aut ejus hzredis non differatur poſt obitum viri 

per minorem ztatem hzredis, qui warrantizare debet, ſed expectet 

emptor (qui ignorare non debuit quod jus alienum emit ) uſque ad 
#tatem warranti ſui, de warrantia ſua habenda. 


The miſchief befoze this Statute was, that when the husband alienev che. 
riccht of his wike, this wozking a diſcontinuance, and the wife d2fven to her 
Cui in vita, oz her heir to his Sur cui in-vita, thoſe juſt Actions were delayed 
oftentimes, when the purchaſer vouched the heir of the baron betng within age, 
until his full age, which is remedied by this Act. 
- And this Act reſtraineth the Common Law, and therefo2e it is taken firi&i 18 £.4.16. 14 H.9 
Juris, as ſhall appear fn the Expoſition hereafter, 19. 


C De cxtero ſea mulieris aut ejus hzredis. ] This ſutt of the wife 
0; her heir extendeth onlpto a Cui in vita, 04 a Sur cui in vita, which are the 
pzoper Actions upon an alienation made by the baron of the right of his wife, 
the fozmer wozds being | cum quis alienat jus uxoris ſuz, | fo2 if the wife be Ze- 46 E-3: age 76- 
nant in tail, and the baron aliened in fe and died, and the wife died, the ifſne in | 
rail cannot have a Sur cui in vita, but he muſt have his Formedon in the Diſcen- * Contr. judicar, 
der by the @tcatute of W.2. cap.r. and in this Action the purchaſer may vouch 7 74 EL bs 
the heir of the baron, and fo2 his nonage the parol ſhall vemur, fo2 that Action puck, The latter 
is out of this Dtatute. | Authorities have 
oyer-ruled the 
C © Per minorem ztatem hzredis qui warrantizare debet, 7] judgmeor given 
This by the context of this Act ertendech only to the heir of the baron who < 3x7 year of 
mare the alienation , and therefoze che heir of a ſfranger is out of this , x.2. age 139. 
Dtatute. 46 E.3, 1bid. 76, | 
+ The baron aliens to A. hath iſſue two daughters and dies, the wife byings. 5 E 3:46- 17 4 
a Cui in vita againſt A. who voucheth che daughters as heirs to the baron, £/ (2: 19.15: 
whereof the one only was within age, the parol ſhall noc demur 3 although hams Caſe. 
all the coparceners, which make but one heir, are not within age , and Lib.4. fol. 50. 
the wozds Per minorem #tatem heredis, yet ſeeing by the Common Law 4: Ognels _—_ : 
the parol foz the whole ſhould have demurred , ſudgment ſhall be given P65: Markt 
foz the Demandant, and the Tenant ſhall attend foz his UWarranty foz 25. 8 £.2. 
the yu in this caſe, until the full age of the coparecener, that then is judgment 240, 
within age. 


C $Scd expeRtet emptor. ] as the Adions, wherein the voucher ſhall 
be, and the hetr to be vouched are ſet down in certain, ſo the perſon chat is to 
vouch is alſo ſpecified, ſo as if any other vouch the heir of the husband, the 
parol ſhall demur foz his nonage, and therefoze the purchaſer oz buyer of the 
_ is only he, by reaſon of this wozd emptor, that is bound by this 

tatute, 
Therefoze this emptor mulf have thzee p2operties 

I. Pe muſt be cmptor, that is, purchaſer immediately from the baron, and 
therefoze if this emptor alien in fe, the altene is emptor, that is a purchaſer, 7 E-2. age 139; 
but becauſe he is not the immedfate purchaſer from the baron ( albeit he may EF 4-49- 
vouch the heir of the baronas aſſign) yet ts not he bound by this Dtatute. D wall Lo: 

2, Ye 


20E.2, age 126, 2, Ye that is an emptor within this Act muſt bethe Tenant in Deed againſt 
19 Ez. ibid.2. Whom the Cul in vita, oz Sur cui in vita ts bzought, and therefoze in the caſe bes 
9E.3.4418 E-4416 g,e, if the ſecond aliens vouch him that was immediate cmptor, yet if he 

votch the heir of the husbanp;. the parol ſhall dsmur foz his nonage, and the 

Demandant ſhall not have-atbgment maintenant; becauſe the Cui in vita, &c. 
Vide Mich.14 E.1 was not b2ought againſt him that was immediate emptor, as Tenant in Deed of 
ubi ſup. adjudged thy land, but he came in as vouch ; ſo it is if he that was immediate emptor 


_— —_— ang wel cometh in by FeþFit upon defaylt.of Tenant fo2 life, he is not bound by this Ag, 
ſecond vouchee, cauſq qua ſuprag... 


bur the later * ' 2.' 2 Ye miuft be ipſe emptor, and not. alter ipſe, aud therefoze if the im- 
books are to the | 


his {Iedtate croptor Dieth, albeit his Heir fitteth in his anceſto2s ſeat , and ts 
a. a latter” iden, pet is-not the heir bound by this Act, becaufe he tis not iple 
6 E. 3+ age 47. Idcm. LN x | 
Lo 4. Ek b Now what eſfate an emptor ſhall have, he that purchaſeth any eſtate 
14 H.7.19. b .of freehold, be it in -fe-ſimple; fee-tail,- oz fo; life, he ts an emmptor 92 pur 
SOTY © 2 chaſer, within this Ag,-and yet, the wozds of this Act be, Qui alienat jus uxorts 
«St os. — Ai wy my | 
ment 140, « 705 P35 5 ; 3 
cor hp . Fo» this wozy ( alienare ), ſ& the Dtatute of Glouc'; and the next Chapter 
enſuing, © | = w ; 
. Alſo if the baron alien, though ic be fo2 no valuable conſideration, yet is he 
an cmptor, that is a purchaſer within this Statuce, 


% 


$ E.2. voucher . Uſque ad ztatem/warranti ſui. ] And at the full age of the vonchs 


210.8 E.2. judge- the Lenant ſhall ſue a reſummons, 
menr 140, 


Raſt.fol.13 5. Foz the. ozder of pzoceeding herein [ the Boks of Entries, 


3 Ez. ubi fupra. .... C. De | warranitia ſua habenda. '] This Act doth extend as well toa war- 
8 E.2. ubi ſupra. ranty itt Law, foz example, in; reſpect of a reverſion, &c, as to a warrant 
Ar ob 5946 in D&ed, And albeit the Statute of 32 H. 8. doth notwithKtanding the ali 

« # ap.2 . : 


nation of the husband,. ec; give to the wife and her heirs a right co enter, 
as by that Ac appeareth, ſo as the wife oz her heirs are not d2iven to 
. their Action, as at the time of the making of chis Ac they were , and 
theretoze this A> map ſem-.co ſome to be of no great uſe, yet fo2 divers 
points of notable learning, and foz the diſcuſſing of like caſes ſtanding upoy 


like reaſon, as you have perceived, we held it very p2ofitable aud neceſlary 
tb be explained, 


Eo 
— 


Cap41. 


' Weſtm. ſend, ap 
CAP. XLI 


 C\Tatuit Dominus Rex, quad fi Abbates, Priores, Cuſtodes hoſpi- 
talium, & aliarum'domorum religiofaram fundatarum ab ipſo, 
vel a-progenitoribus ſuis alienaverint -de cxtero tenementa domibus 
ipſis ab 1pſo vel a progenitoribus ſuis collata, tenementa illa in manum 
Domini Regis capiantur, & ad yoluntatem ſuam retineantur, &-em- 
ptor arittat ſuum recuperare, tam de tenementis- quam de pecunia, 
quam patavit. ' Si autem domus 1iia a com”, baron' vel ab aliis fan- 
dat' fuerit, de ten' fic. alicnat* habeat 1lle, a quo vel acujus anteceſ- 
ſore ten ſic alienat' collatum fuerit, breve ad recuperand' ten' il]ud in 
:dominico, quod tale eſt: Precipe talt Abbati, quod Juſte, 8&c. reddat 
B. tale ten' quod cjdem domur collatum fuit in hiberam eleemoſynam 
per.przd' B. vel antecefſores ſuos, 8&,quod ad prxdiftB. reverti debet 
per alienationem, quam. prxdi&t Abbas fecit de przdicto ten' contra 
.formam callationis predict, ut dic!; ./Eodem'modo de ten'dat” pro 
Cantaria ſaſtizenda vel laminari in aliqua Ecclefit vel capella, velalia 
eleemoſyna-ſuſtentanda,"ſi'ten' fic dar alienetur. Et-ſi-forte ten' fic 
dat' pro Cantaria, laminari, paſtu-pauperum; vel alia. eleemoſyna 
ſaſtentanda vel faciend', hon Fierir aicnar,, (ed. fubtraQta fuerit hu- 
juſmodi eleemoſyna. per biennium, competat actio donatori aut ejus 
hzredy ad petendum tenement} ſic datym in dominico, ficut ſtatutum 
eſt in Statuto.Glaceſt' de tenementis dimiſits ad factendum vel redden> 
dum quartam partem valoris tenement”*, vel majorem. Gloc'. cap. 4. 


-/.. At the Common Law, as-it-appeareth by Glanvill, Nec Epiſcopus, nec Abbas, Glanv, 1.7. cap.t. 
ia corum Baroniz-ſunt de eleemoſyna Domini Regis, 6 anteceſſorum ejus, non 
poſſunt de dominicis ſais aliquam partem dare ad remanentiam fitic afſenſu & con« | 
firmatione: Domint Regis. TI0h 10 
The:meaning:whereof is, that ſ&ing thoſe that hold of the King per baronia, Lib.s. fol.10,rt. 
did hold of the King in Capite, that therefoze,by his opinion, they could not alien jr - Regis Ec 
any part thercof without the Kings aſſent; but yet if the Biſhop with the aſſenc ©*""e* 
of his-Chapter, o2 the Abbot with the aſſent of his Covent, and the like, had 
aliened the land, the eſtate of the altence could-not have:ben avoided. - -- 
D& the Charter of H.r. of the foundation of the Abbey of Reading in the 
26 year of his raign, wherein you ſhall read, Qui autem, Deo annuente, cano» 
nicaeleione Abbas ſubſtitutus fuerit, non cuntſuis ſecularibus: conſanguineis, ſeu 
quibuſlibet-aliis, :eleemoſyaas monaſteriimalo' ntendo diſperdat ſed pauperibus, & 
peregrinis, & hoſpitibus ſuſcipiendis curam gerar, terras cenſuales non ad feodurn 
donet. 56 3 Þ 53 38 491 > (9 7 
©0 as no doubt the alienation. was againlt the mindof the founder, 8: contra 
formam donationis, pet they having a fe-ſtmple, the Common Law reſtrained 
them not from alienation, concurrentibus his, quz in jure requiruntur.  *oE:4.27;46 E: 
Do as the miſchief was, when the alieration was a bar to the Succeſſo:.: ] . - z wer A G 
12. 1.40, LCVE qz 


C $i Abbates, Priores, cuſtodes hoſpitalium, & aliarum domorum de Canr. caſe. 


religioſarum, | * Seeing this Act beginneth wich Abbots, #c. and concludeth + ab SRP 741 


with other religious houſes, Biſhops are not comp2ehended within this ' Act;'fo2 34 & 45 /8.8; c:15 

they are ſuperioz to Abbots, #c.aud theſe wozds ( other religious houſes) ſhall Arr- ſuper Char: 

2£xtend to-houlſes inferio2 to.them chat were mentioned befoze. 's 867925 09 h 2 +qhay 
Allo Biſhops are not p2operly religious, that is, regular, but ſecular ;.but yet \; x.2. ze te 

this Act doth refer to inferioz houles that are Eccleſiaſtical and ſecular, as here- Roy 103. 

afcer in this Chapter ſhall appear, Nnn Sre 


AZ g WA eſtm, fecond. Cap.43- 
Se the firſt part of the Inſtitutes, Se, 133. 

Sg Brook tit. Alienation 15, « | IN Oe 
C Fundatarum ab ipſo, 'vel a progenitoribus ſuis. ] Albeit he that 
F.N.B. 21th. Fiveth the firſt land upott raiſing and creation of the houſe be the founder, 
though it be muth leſ>-then che lands after given to che Houſe in liberam cle- 
moſynam; pet this A doth extend not only to lands ratione fundationis, but al- 
ſo to lands ratione.dotationis, {0-they were Fiven in liberam elzemoſynam. Vide 

hereafter jn this Chapter 


45E.3-24. F.N3B, ' @ Alicnaverint. ] This Act ſpeaketh of an altenation mave by Abbots; 

211, 44 N.B. &c, butt it mitt be fntenved of alienations with the afſent of the Covent; oz elſe 

142. 40 #.3: for- the ſucceſſo2 might recover the ſame by' a Writ of Entry ſine aſſenſu capituli'; 

eſhear Ver, dag, | by whore Acts of Parliament give remedy, it ts ever intended that it ſhall not 

lart. 161, be illuſozy, T3! EY S067 | | o 
Aud albeit this Act ſpeaketh of the Abbots that alien, it is underſtov when 

the Jhbots alien with conſens,. as is atozeſaid, thereby is a right veſted in che 
King 3. and albefc the Abbot vieth, pet.che King may have an office to find his 
right, and recover-the land in the time vf the ſucceſſoz 3 and fo may a common 
perſon have remedy it that-caſe, as Hall be ſaid Hereafter, 

See the books laſt - And ſome have ſaid; that this alienation is. intended when the alietiation is 

before mentioned. int f,-end not when the effote i9 made but fo2 life; oz in tail 3. but then Gould 
the: Þtatute be-p* fmall effect, foy then might he-make many gifcs in tail, 'a; 
multiply leaſes foz many lives, without reſerving the 3ccuſtomed renc, and 
there ncrl ovrthoy the houle, as in fo2mer times it hath done, , 

Bil. 2 E.3- Rot, AS pon mapread that it was fouttd by inquiſttiqn in the ratgn of E. 3. that 

14. Coram Rege Thomas de Pipe, Abbot of the Monaſferp of Stonely, in the County of Warwick 

Abbor de Ston- ( of the: foundation of King Hefiry fitz Empreſſe ( which was H.2.) and thac he 

ys Caſe. gave tothe faid houſe im-liberam cjeemoſynam, the Pannoz of Stonely inthe ſaid 
County ) alienavit diverlis hominibus particulariter, prout pater inferius, viz. Iſa- 
belle de Beneſhale Concubine didi Abbatis, 8 Johanni filio corundem Abbatis & 
Habellz primogenito hlio unhm mefſuagium,. & unam carucatam terre, & decem 
mercatus redditits cum pertin* in Fynhath. Habendtim "& tenendum ad terminum 
vitz corundem I{abclar& Johannis ab{que aliquo inde reddendo annuatim- : Any 
found alſo divers other leaſes foz lives of parts of the ſaid Pannoz made to dis 
vers perſons, to and-fo2 the benefit of the ſaid'Abbot,: and of his-Concubtne, 
aud of her and his baſtards3 vut-it is-beſt to uſe the wozys of the Recozd ic ſelf; 
Abſgz aliquo ide reddendo vel pre tmanibus inde de eiſdem percepto, ſed tantums 
modo: ad opus & proficuum iptus Abbatis, & maxime pro ſuſtentatione & inventi- 
one predictorum Mabellz & puerorum corundem Abbatis & Iabellz, qui excedunt 
neamerum monachorum-ſuorum miſſas. celebrantium, fi forte deponerctur de ſiatu 
{uo; &c. 3 .nm29? 4s 0 Jo ANINT ? | 

a5 E.3.18. Dometime alicnare is taken foy alicnum facere, and therefo2e if land be reco- 

F.N.B. 211, vered-tu-'value, #0. 'the founder ſhall have a Writ of contra formam within-thts 
Dtatute. | % 3% 7) brat 3 2; 

7 B.6.2. If the Abbot with conſent of the Covent doth charge the laud, this is noc 
within this Act, foz no1and o2/ tenement is.altened. P | 


F,N.B. 211, C Collata.} Lands and Tenements given in fre almoigne after the 
Regiſt. foundation ratione dorationis, are within this wozd | collata ] which extenderh 
as well to lands ratione dotationis, as tolands ratione tundationis, 


1381.58.46 E.3. (.1o manum Domini Regis capiantur. ] The King in this caſe muſt 

JF I, Prer-. haye an office found fo2 him, and a Scire tac? againſt the ter-renanc, by' the in- 
NB, 213»... ;teupmevt; andconffruction of this Act, fo2 all neceſſary incidents are to be un- 
/ 1” derſtod, and in the Scire fac? the ter-tenant is not concluded by\any-trial had 

agatiult. the Abbot,” | , FLOP, 


To 


— 


_— 


Cap.41. ur Weſm. ſecond. 


a [1 


C $i autem domus illa a Comite, Barone, vel aliis fundata fuerit.} 23 E.z: contr 


Having p2ovided remedy when the King was founder, now this Ac p2ovidech © 3: 
when a Subject is founder, . | 4 


C Tenementum fic alienatum.'] Theſe wozds couple all that hath been 
ſaid befoze to this bzanch, 


C Collatum fuerit in liberam eleemoſinam.”] &0o as of neceſſity the Regiſt. 238. 
lands and tenements within the purview. of-this Act mult be given in Frayk- EBB. 211.4... 
almoigne, foz ſo be the wozds of the Urit framed and fo2med by this Ac. 9 gh wa hr Fevoy: 

Fleta treating hereof, ſaith, Alia eſt cauſa cum res detur in eleemoſina, 8 alie- Sc. x Far'y 2. 
netur, in quo caſu proviſum fuit quod breve de ingrefſu ad  recuperandum hujuſ-, What Free al-, ” 
modi tenementum alienatum in dominico. Vide capit* Eſchactrie, Vet? Magna T2igne 's 
Chartca 161, Flera lib, y. cape24 


C Habeat, Sc. breve ad recuperandum. ] This bzanch ſaith, Habeat 
breve: But what if the alienation be of ſuch a Tenement oz Yeredicament, "en , 
as there lieth no Writ of Contra formam collationis? As foz example, if an Av- id =E — 

' vowſon be aliened Contra formam collationis, the founder ſhall pzeſent, becauſe.x.x.z 2: © 
he can have no Writ; fo2 when a right is given, the Law with ic will give a, 32 E.4. Ceſſavic 

remedy, ſo as this Act ts to be underſktod, that his remedy ſhall be by Writ, 24- i [eta l. 5-c.34 

where a Writ doth lye, For 0s Wit ., 


After a recovery had by fozce of this Writ againſt the Abbot, there mult be a 
Scire fac* (as hath ben ſaid) againſt the Tenant of the land, who is not conclu- 
ded by any trial, #c. had againſt the Abbot, tc. SM 
' Vide 32E.z. tit. breve 291. fo the fozm of this Writ, a SENEGS; 
' The heir ſhall haye this Writ foz an alienation in the time of his anceſto2, goo +: 
foz the right of Action once veſted-in the anceſto} cannot dye. - 32 E.3. Br'e. 291 
Lhis Writ alſo lieth again(t the ſucceſſoz foz an alienation made by the p2e-. 2 8-4-17- F-N.B. 
deceſloz, notwithſtanding theſe wozds in the Writ, Przdictus abbas 3 oz the heir te _ . OY 
may have an Action againſt the ſucceſſoz, : 'N.B. Pr I 
* This Action of Contra formam collationis conſiſteth only in p2ivicy foz Lib. incrar. Raſt. 
none but only foz che founder, oz donoz, oz his heir, and not foz any ftranger. -. 720 98 pre ou , 


CE Eodem modo de tenemento dato pro Cantaria fuſtinenda, vel 5 RY | 
luminart in aliqua Eccleſia, ſeu Capella, vel alia cleemoſina ſuſtinenda, 18. F.N.B. 21x. -- 


fi tenementum (ic datum alienetur . 7] Eleemoſina: ®& the firſt part of 
the Inſtitutes, Sect. 133, &c. Et le Cuſtumier de Norm, cap. 32. Tenure per 
omoſne, & le lattin com? ſur ceo. | 

" This ts a clauſe of reference, Eodem modo, &c. But this clauſe ertendech. 7 H.4-20: 
not.to the lands oz tenements parcel of the foundation of the Abbey, oz Pziozy 3, 
fo2 the fozmer bzanches of this Act had made ſufficient pzoviſion foz them, 

ut this clauſe extendeth to lands oz tenements given to any Eccleſiaſtical ro 8.5.5. b3 
perſon, that is, either Religious, as Abbots, P2iozs, #c- 03 Secular, as Par-- 
fons of Churches, Deans, tc. foz che finding of a Chauntery.Pzieſf, 02 of a 
tight, oz any other charicable oz alms-devs, oz when a Chauntery is incozpo-- 
rated, and lands given foz matntenatice of the ſame. | | : 

And this bzanch being general, viz. De tenemento dato pro Cantaria, &c. the Regiſt. 238; 
ſame extendeth aſwel to Biſhops, and all other @ecular perſons, o2 Eccleſiaſti- FN-B. 205. k 
cal, as Religious, conſiſting of one ſole perſon, oz aggregate of many ; and ſo 
note the diverſity between this and the fozmer bzanch, and the ſeveral reaſons 
of the ſame. | 

3By theſe wozds (Eodem modo) if lands were given to an Abbot, Pro Canta- 28 E-3-5-4. 32E 3 
ria (ultinenda, aut pro paltu pauperum, 92 other tuch ſervice in certain ; and the Ja Ver P Mao. 
Abbot aliened with conſent of the Covent, pet the Contra formam collationis cart.c6... Go 
did lye againſt the Abbot upon this bzanch, by reference to the fozmer bzanch.. See che x, part of 

| N nn2 C Et the Taſtir, $ 530» 


x 


. c_ 


3 W, eſim. ſecond. Cap.41- 


C Et ſi forte tenementa fic data, pro Cantaria, luminari, paſtu pau- 
perum, vel alia eleemoſina ſuſtinenda, vel facienda, non fuerit alie- 
RegiſLoagh.F.N.B. nata, ſed ſubtrafta fuerit hujuſmodi eleemoſina per biennium. ] 3p 
cheer” Ver. Magna this bzanch is a Ceffavit given, where lands were given to find a Chaplein to 
Charra 162, ſing Divine Service, o2 to find a light in ſuch a Church, &c. 02 to diffribute 
3. Parc of the In- certain Bead and Ber every day, week, 0} moneth to pwy people, &c, 
ſtirutes, Sc. 137. ; 
7.8,g-20. F.N.B QC Tenementa ſic data, &c, ] This bzanch ertendeth not to a gift in 
210: Ee tail, foz the Dono? thall not Have a Ceſſavit within this @tatute, | 
It is holden; that this bzanch concerning the Cefſavic, extendeth not to lands 


g ywz people, 02 other alms d#ds, which are alſo azjudged in Law Divine 
ervice, 
x1 R.2. View 65. And this clauſe, that giveth the Cefſavic, referreth only to the laſt bzanch con- 
: cerning Chauntries, lights, and other particular alms deds, and not to the fo2- 
mer bzanch concerning the foundations and dotations in libera elecmolna in ge- 
| neral ; fox this bzanch extendeth not at all to lands given in Free almoigne, as 
x. Vart of the In- the firſt and ſecond clauſes did, foz in Free almoigne no certain ſervice js to be 
fiiruces, Se. 136, yone, and therefoze fo2 them no Ceſfavit can Tye, but lieth only where particu- 
137+ lar Divine Services are mentioned, - 
1. Pare of the In. Note here the excellent judgment of the makers of this Ac, foz they, foz 
Nirures, Se&. $39 alienation of lands given in Free almoigne, that is, fo2 celebration of Divine 
F.N-B.2ro. E: Services, gc. incertain, gave a Contra tormam collationis, but gave no Ceſſavit 
foz ceſſer, becauſe no Ceflavit could lye. foz Divine Dervice incertain 3 but- fox 
Divine Dcrvice certain, both a Contra formam collationis, and a Cefſavit' re- 
ſpectively by this Act doth Iye, aſwel as an Avowzy foz the lame at the Coms 
mon Law, 


| C Competat a&io donatori, aut cjus hzredi. 7] Jn this caſe the heir 
E.N.B. 209. k: {hall upon this bzanch have a Ceffavit pro paſin pauperum, foz the ceſſer done 
Pl. Com.58-b. in the life of his ancets2, but ſo ſhall not the heir of the Lozd ina Ceſſavitup- 
12H:4-24- 14 H4> on the Dtatut of Glouceſt : and the reaſon of the diverſity is, fo2 that in a 
| Ceſfavit bzought upon this bzanch De paſtu pauperum, no tender of the arrerages 
hall be by the Zenant to the Demandant, becauſe they belong to che pw2, and 
never belonged to the Demandant oz his anceſtoz 3 but the rent aud ſervice up- 
on the ®tatute of Glouc? belonged to the Lozd to whom the tender was to be 
made, but his heir is out of that @tatuce, becauſe the tender of the arrerages 

in the life of the anceſto2 belonged not to him, : 


C Sicut ſtatutum eſt in ſtatuto Glouc.. ] Although this bzanch hatha 
reference to the Statute of Glouc?, yet it is to be underfod, £o extend to ſuch 
clauſes of that Act, as may ſtand with reaſon of Law and conveniencp, as pou 
perceive by an example befoze remembzed, Ec fic de fimilibus. 


< 


PRO_— EI 6.44 


Coed Tolls 


CAP, SO; 


"AE Mareſcallis Domini Regis de feodo, Camerariis, caſtodj- 
bus boſtiorum in itinere Juſt, 8 ſervienrihus virgam por- 
fantibus coram Juſtic apud Welſth, qui officium: llud habeant de 
feodo, & qui plus exigunt ood ok ſai. quam. exigere! con- 
ſueverunt , ſecundum quod multi queruntur ſuper eos quy ſtatut' 


cuf a multo tempore viderunt & ſchunt , Domimus' Rex 1nquiri 
fecit, quem ſtatut prezdi&t' miniſtri de-feodo habere conſyeverynt 


temporibus retroa&is, &' per inquiſitionem ſtatyit & pracepit , 
quod Marefcallus de feodo qui de novo exigit Brkt de 
Comitibus, Baronibus,, & aliis per partem Baroniz tenent*, quan- 
do homagium. fecerint , & nihilominus ad malitiam eorum alihm 
palefridum, &- de quibuſdam ( de quibus palefridum- habere tion 
debuit .). palefridum de novo exigunt , - ordinavit quod prazdiftus 
Mareſcallus de quolibet Comite & Barone ( integram baroniang 
tenente ) de uno palefrido fit contentus, vel de precio quale an» 
rut percipere confyevit, ita quod {1 ad homaguum, qugd fecit, 
oe rag ve] precium in forma pradida ceperit, ad malitiam ſyam 
NINIL CAaplat. L. 4s f NIN 

Ee - fon ad homagium nihul opera, ad malitjam ſuam capiat, 
De Abbatibus & Prioribus integram baroniam tenentibus, cum ho- 
magium aut fidelitatem pro baroniis ſyis fecerint, capiat palefridum 
vel precium, ut prxdictum eſt. F-., 

Hoc idem de Archiepiſcopis, & Epiſcopis obſervand' eſt. - De 
his, autem qui partem baroniz tenent*, ſive int religiofi, five ſecu- 
lares, capiat ſecund' portionem partis -baroniz , quam "tenent”. 
De Religioſis tenent* in )iberam eleemoſinam, & non per baronzam, 
yel partem baroniz, nihil de cxtero exigat Mareſcallus, _ 

Et conceflit Dominus Rex, 'quod per hoc ſtatutum non precly» 


datur Mareſcallus ſuus de feodo in plus petendo, {i impoſterum oſten+ 


dere poterit, quod jus habeat plus petendi. | 

Camerarii Domini Regis habeant de cztero de Archiepiſcopis, 
Epiſcopis, Abbatibus, Prioribus, & alns perſonis Eccleliaſticis, 
Comit', Baron', integram baroniam tenent', rationabilem fidem 
cum homagium aut fidelitatem pro baroniis ſais fecerint, Er 
per partem baroniz teneant, caplant rationabilem finem ſecundum 
portionem-ipſos contingentem. Ahi vero Abbates, Priores, Religio- 
ſi, & ſeculares non tenentes per baroniam, vel partem- baronize, nog 
diſtringantur ad finem faciend',' ſecundum quod de tenentibus pet 
baroniam vel parte baroniz diftum eſt, ſed fit Catnerarius de. ſype- 
riort indumento contentus, vel de precio indumenti: quod plus her 
neſte dictym eſt pro Religioſis quam ſecularibus, quia honeſtiys eſt, 
gaod Religioli aciant pro ſupenor) jnduments, quam exyant. 


The 


= —— 


W.1. Cap. 40- The miſchief before this Dtatute was, that not only the Marſhal, and the 

Chamberlein of the Kings houſe, but ſome inferio2 Dfficers, as the Pozters, 
oz doz-kepers of the Juſtices in-Gir; aud likewiſe the bearers of Rods oz 
Staves befoze the Juſtices at Weſtminſter, did exto2t of the ſubject exceſſive 
Fes, moze then was due to them : whereupon many that of long time hay 
known the Kings Court, and other the ſaid Courts, did greatly —_—_ 3 foz 
remedy whereof, this-Act was made; the particular miſchiefs ſhall betyecified 
in their die places. - | FIN - aired; Ab 
© The Statute of W.r. had pzovided againl the Cxtoztion-by Sergeants, Cry 
£rs, and Parſhals of Juſfices in Tir, and of other Auſfices z now chis Ac p2os 
vidsth againlt the Officers following, 


Brie. fol.r2 b. C De Mareſchallis Domini Regis. ] This is intended of the Marſhal 


7 ; Pare of Wa ln- of the Kings houſe, - Df this Dfficer Britton ſaiththus, Et que le Mareſchal de 
res, . 


Sand Ser. Poſtre hoſtele teigne noſre lieu deins la vierge de nofire hoſtele,g&c, , The Steward 
yp. _ of the Kings houſe and this Parſhal have a Court of Juſtice, as elſewhere we 


Fleta 1.2. C- 3,435 Have fhewed, 
Lkb. | (oP f.68, Kc. 


= __ t: _ C Decamerariis. } This is alſo intended of the Chamberlein of the 


Fletalib.2. cap.6, Kings houſe, TheL. Chamberlein of the Kings houſhold is a-great'Dfficer of 
the Kings houſe, ſo called becauſe his Office doth p2incipally concern the Cham - 

Fleta ubi ſupra. bers, that is, matters above the ſtairs 3; Df his Office, Fleta wiiteth thus; Ca- 
merarius autem, 8& ſubminiſtri camerz a juriſdicione Sen*, & Mar exempti.ſunt 
velati omnes garderobarii, ut in quibufdam; Non enim extendit ſe juriſdictio Sen? 
ad modica delita Camerariorum, vet garderobariorum audienda, vel terminanda, 
co.quod ex confuctudine hoſpitii ſunt exempti, dum tamen illi de quibus exigi con= 
tigerit cur coram Seneſch*, Cameris Regis & Regine, ac garderobe alſidut {int in» 
tendentes 3 Sed coram iplis Thefaur & Camerar audiantur querimoniz de hujuſ- 
modi miniſtris & ſubditis ſais,. & terminabuntux, praſente tamen-clerico Regis/ad 
placita Aule deputato 3 Ita quod de finibus, & amerciament ex hujuſmodi placitis 
provenientibus nihil regi depereat. Debet enim Camerarius decenter diſponere pro ' 
leo Regis, 6 ut Camerz tapetis, & banqueriis ornentur, & quod ignes ſufficien- 
terfiant in caminis, & providere ne ullus defeus inveniatur quatenus officium fuum 
contigerit. Dbſerve.here, what anciently belonged to the Dffice of the Chams 
berlein of the Kings houſholy, 11 Jets | 


W.i. cap.3o. * (| De feodo. ] Theſe wozds are- not only meant of them that have a 
Sec hercafrer in f&@-ſimple in their Dffices, but ſuch as have any fired eſtate, either in tail oz foz 
the next ©2ap**" kife, and ſo are theſe wozvs intended thzoughout this Ac 3 and the Office af 
* the Chamberlain of the houſhold was never granted in fe * and ſome do hold, 


that the ſenſe of theſe wozds-( De feodo-) are ſuch Dfficers as have fees dune; and 
belonging to-them, k: 90-2 | 


- C Per inquiſitionem. ] . ©bſerve here, that befoze the King, the Lows 
and Commons made this Law, the King did inquire, by oath, of a Jury ſwozu 
of the truth and certaincy of the fees hereafter in chis Ag let down, 


© QuodMareſchallus de feodoqui de novo exigit palefridun, 8c.” 
adekoze this Ac the: Parlhal-of ' the Kings houſe claimed and did rake-foy hi 
fee of every, Carl, Waron, and of others holding by-part'of a Barony; when 
they did their homage, his Palfrey z and notwichſtanving, when ;they-were 
made Knights, did challenge andtake another Palfrep 3 wherein. he div wzoug 
tn-two reſpects 2. | | Lotion 
- - 2.- That in that caſe He tok two Palfreys where he ought to take but one. 

2. That hetwk.oneof thent, that hetvby parc of \a Barony, both which are 
remedied by this Ac. 
$72 


C Pra 


463 


ti. 


Cap42. Weſim.ſecond, = 


—C _—<. 


C Przxdidus Mareſchallus de quolibet Comite & Barone integram 
baroniam tenente de uno palfrido fit contentus, &c. ] &9 as by this 


Att he ought to have but one Palfrey, bothat his vving of homage, and at his 
making of Knight, < arg da | 


C Per integram Baroniam. ] What a whole Barony is, and of how | 
many Knights fees ic conſiſtech, hath been befoze ſhewed, Magna Charta, cap.4. Mag. Chart, 6.2; 
And if vne Had divers Baronies, pet ſeing that he was. but one perſon, the 
Marſhal ſhouly have but one hbzſe, De uno palefrido fit contentus3, and fo it igvf 


one that is made'Knight, thongh he hach many Knights fs, | pat 
. C Vel de precio quale antiquitus percipere conſuevit. | We Ex perveruſt? 
may ſap once foz all, the ancient pace of Þ: hoe of every Archbt Rag Nx Manuſcript. 
Abbot, P2joz, Earl, oz Baron holving by an entire Barony is «1. | 
Alfo the ancient p2ice of che hozte of one that is made Knight, oz that doth 
homage, having no part of:a Barony, is v Parks, el STS Dun 
See the Dtattite of 4 H.4, cap.23. © 4 H.4. cap. 23: 


C De. hiis qui partem Baroniz tenet; five ſint religioli, five ſecu- 
lares, capiat ſecundum portionem partis Baroniz.] As fo3 example, if. 
- he hold by half a Barony, he ſhall pay yd. which is halt che patce of the hozſe 


ofhim, that holveth by an entire Barogp, aud ſs, acco2ding to rate of the value 
of the hole, #c, - - 


« 


' + But the Parthal ſhall'take nothing of Religious 02 Eccleſiaſtical perſons, 
that Hold in liberam cleetnoſynam ,* & non. per Baroniam, nec per partem 
Baroniz, 7 7» | 71! JI"? | | | 
- v3 < ini | L195 43 | : 
C. Non .prxcludatur Mareſcballas de feodo in plus petendo, fi in 
_ poſterum,oſtendere poteris:quod. jus!habet plus petendi. ] Here's 
ſaving fo the Parlhal of his righs| of demanving other fs upon; better pzof 
made 3 but at the making of es Act it appeared by the ſaiv inguifition, thac 
no other kies were due to him, then are here expzeſled; but note there is no 
ſaving fo2 the Chamberlain, 


C Camerarii Domini Regis habeant de cztero de Archiepiſcopis.] 
Lhe Kings Chamberlain, that is, the Chamberlain of che Kings houſhold ſhall 
have a reaſonable, fine, when any CccleſiaCical oz Lay perſon, holding by an 
entire Barony, do his-homage 02 fealty, andof them chat hold by part of a Wa- 
rony reaſonable. fine accozding to the poztion which thep have. 


# 


©q as noching is due to the Kings Chamberlain when one is mave Bnighr; 


as it appeareth by the context of this, 


C Alii vero Abbates, Priores religioſi '&: ſeculares non tenentes 
per Baroniam vel partem Baroniz nor diſtringanturad finem faciend'.] 
They which hold not by a:Parony, noz pare'of a Barony ſhall yiely no fine to 
the Chamberlain, but: the Chamberlain-of them ſhall Have cheir uppermoſt | 
. garment, 03 the pzice thereof 3: and it is'mpze: honeſt fo2 the Chamberlati'tos 
take the. pzice in that cafe. of the Eccteſtaftical-perſon, then of the ſetular , 
and the reaſon is there rendzed,. Quia honeſtius'eſt, quod religioh ſolvant pro 
ſuperivti indumento, quam exuantur; | 


CAP. 


Weftm: ſecond. Cap.43* 


CAP. XIIT. 


b 


Un ua.. 
1 


ar 
privilegiatorum )-concedant Cirationes:' priuſquam exprimatur ſay 

| per qua re fieri debeat citatio. Et. fi viderint haju/mod: conſer- 
vatores, quod petatur citatio de aliqua re, cujus cognitio ſpectat 
ad forym Regiim,: hujuſmodt conſervatores nec cititionem faciant 
nec.cognoſcant,> Et f1 aliter fecerint confervatores., refpotideahit 
parti lex de: damnis, & nihilominus- verſus Dominum Regem 
graviter putiiantur. Et'quia -hujufmodt privilegiatt impetrant coh- 
ſervatores, ſubpriores, preſentator', facriſtas,. religioſos; .qui, njhil 
habent unde FExfis, aut Dotffino. Regi fatisfacere poſlint, qui Aau- 
dactores fint ad lzdend' dignitatem Domini Regis - quam -eoruth 
ſuperiores, quibus per eorum temporalia pena, poteſt infligi : Ca- 
veant de cztero Przlati hujuſmodi obedientiariorum, ne permitfhne 
obedientiariosdaos afſumerer fibrjuriſdiftionem in prezjudicium'Do- 


ol 


mini Res. &/coronw/ ſux, | Quod-li feeerint, pro tid Ip 
reſpotideant fut fuperiores, ' ac {1 de *proprio facto” ſuo. convicts 


bl * # 51 & 


C- Prohibeatur:de cxteroHofpitulariis'&: SeokpBeſhs 1 The Þ0- 
ſpitallers and Templaxs had divers Freat libertis and pzivledges, and amongtt 
the reſt they: held: an Eccleſiaſtical 'Court befoze 'a'Canonift-oz ſome of the 
Clergy whom they! termed Conſervator privilegiorum® ſaorum; which Jyvge 
hayingiv- Deed moze authozicp\chen was "convenient, yet did* He vaply in 
reſpeg of the height and greatneſs of theſe -two'-ozders, and: at therr in/ 
fkance and direction, incroach and Hold plea of. matters determinable bp che 
Conmon Law, foz Cui plus licet quam' par eſt *plys valt quam lictt3 'Andfhis 
was:one great miſchief. COND COTE BL TECOO LE I YAN TAGS BAY 

F.N.B. 41:2 -; Another: milchief was that: this Judge likewiſe'at their inſtance in caſes 

20 E.3. excom. 9. Wherein he had: jurigdiction ,- would :make 'general citations, as pro Aalate 

28 E.3.97. 20E.4 animpg; and the; like, without! expeſſing: the: matter,” whereupon the cicatis 

20. b, on :wgs made, which alſo; was.-againft Law; . and/.tended to the! grievous 
veration of the Subject, both which milchiets,' oz racher abuſes are reme- 
died by this Act. 1 126124 


C Cuyjus cognitio {pectat ad forum regium. ] This b2anch is in af- 
firmance of the Common Law, 


C Quod 


—_ ho. 8 


Cap.43- W, eftm. ſecond. 


—_— — 


C Quod ſki fecerint, primo reſtituant damna parti gravatz; & 
verſus Dominum regem graviter puniantur. ] By this bzanch the Þ6- 
ſpitallers and Templers are to yield damages to the party grieved, and to 
be grievouſly fined to the King, if they dzaw any man tn plea befoze the 
ronſervatoz of their pziviledges of any thing determinable in the Kings 
Coutts, 


C Ad inſtantiam hoſpit' templar' aut aliorum privilegiatorum. ] 
Pereby it appeareth that their jurisdicion extendeth reſpectively, not only 
to the Yoſpitallers and Templers, but to perſons p2iviledged, by within 
their pztviledges, and foz that cauſe the Judge was termed Conſervator privi- 
legiorum. 


C Prohibet Dominus Rex conſervatoribus, &c. ne de cztero, &c. 
concedant citationes priuſquam exprimatur ſuper qua re fieri debeat 


citatio. | This bzanch is in affirmance of the Common Law, as befoze Linwood de foro 
in this Chapter it hath appeared ; And this agreth with Linwood., who <2mP<*+ cap-2: 


taketh a citation in foro Eccleſialtico to be, as the Writ in foro ſeculari, foz 
ſo it is by him defined. Breve idem importat quod praceptum vel citatio, 
& in eco continetur grayamen , ſuper quo procedit a&tio ipſius agentis ſeu pro- 
Equentis. 


C Et 6 aliter fecerint conſervatores, 8&c.] By this bzanch the party 

Crieved ſhall recover his damages alſo againſt che ſaid Judge, if he grant any 

citation, 02> hold any plea of o2 foy any matter determinable in the Kings 

Court, ſo as the party grieved ſhall have double remedy, both againft the Yo- 

ſpitallers and Templers, and alſo againſt their Audge, and the King to have a 

double fine in reſpect of the wzong done to his Crown, and Dignity, and the 
\ Unjuſt vexation of his Subjects, 


C Conſervatores. ] Foz this wozd ſee hereafter cap.47. FT 
 Alfo if the Judge did grant a general citation without expzeſſing the cattſe, 
by colour whereof the party was troubled, he ſhould yield co the party damages, 
and be grievouſly fined to the King, | 


C Et quia hujuimodi privilegiati impetrant conſervatores; ſub- 
priores, preſentatores , facriſtas, religioſos, qui nihil habent. ] 
Wekoze this Act there was another miſchief o2 abuſe, and that was, that 
theſe Yoſpitallers and Templers, to defeat the remedy that was given to 
the party grieved againſt the Judge in the caſes aboveſatd by the Common 
Law, did conffitute Subp1102s; Chaunters.; Dextens , any other Religious 
men, which had nothing to ſatisfie the patty grieved, noz King (where- 
by it appeareth thac the party grieved in the caſes aboveſaid had remedy by 
the Common Law ) were moze bold to. offend againſt the Kings Crown 
aud Dignity then their ſuperiozs , #c. foz this miſchief , oz rather abule , 
remedy ts here p2ovided, 


C Qui audaciores fint. } The wisdom of the Common Law was ever, 
that men of ability and ſufficient means to live ſhould be called to Offices, and 
Judicial places foz thz& cauſes ; | | 

1, Firſt, Foz that rchey would fear to offend; foz men that are in place 
* Judicature, and withoue means , are , as here it appeareth , boldeft co 
brend, 


Doo 2. They 


466 Wefim. ſecond. Cap.44: 


2. They to maintain their countenances are p2oneſt to bzibe and exto2t, 


3- That if they vftend, they may be able to ſatisfie the party grieved, any 


the King his fine « which thx cauſes do appear by this bzanch, 


C Ad lxdendum dignitatem Regis. ]-Pere it appeareth that incroach- 


ment of juripdiction by Ccclefialtical Judges contrary to the Kings Laws 
is Crimen leſz dignitatis Regis : which appeareth by theſe wozds, anv 


hereafter it is in this bzanch faid , In przjudictum Domini Regis & Coro- 
ne. ſux, , 
Flera 1i.6, c. 36. 


—_——_ ſupe- . C. Quod f fecerint , pro facto ipſorum reſpondeant ſui ſupe- 
rior. $2 H.3. Stat. 


Ne Sor Wo c.a LIOTES, AC {i de proprio fatto fuo convidti effent. ] Vere is the 


& 11. 44 £3.13. remedy p20vided fo2 the laft mentioned miſchief o2 abuſe, viz. that the ſu- 
| a1Afl.10, 5oE.3. perio2s, that is, thoſe that appoint ſuch Judges ( as are not ſufficient to 


$-39 H.6. 32.2 1.6 

© yr their Temyozalcies ſatisfie the ſame accozding to the rule of reſpondeat 

yonſhires caſe. luperior. | | 

Hil.14E-3.ex parte And by the Common Law, 

_ Regis in ty, who made electiou and choice of him , {hall ranquam etefor & ſuperior 
cac* Rot. 9. 


Rerlzan 5 anſwer foz him, and ſo ſhall the Dfficer anſwer foz his Deputy. 
39 1.0.32, 


CAP. XTIV. 


See W.1, cap.26, E cuſtodibus hoſtiorum in 1tineribus, virgam gonntng 
27,29, 


coram Juſtic' de Banco : Ordinatum eſt, quo 


_ 


ſatisfie the party grieved his damages, and the King His fine ) ſhall out sf 


if the Co2oner be inſufficient, the whole Couns 


de quali- 


bet Afſiſa & jurata quam cuſtodwnt , capiant decem denarios 
tantum, de Chirographis nihil. De his qui recuperant demandas 


ſuas verſus plures per defaltam , redditionem, vel alio modo per 


judicium fine afſifa , vel jurat*, nihil. De his qui recedunt fine 


die per defaltam petentis vel querentis , nihil capiant. Et ft quis 
recuperavit demandam ſuam verſus plures per unum breve, & per 


recognitionem aſfiſe vel jurat' de quatuor denariis fint contenti, 


Et ſmiliter $ plures m uno brevi nominati per recognitionem 


a{ſiſz vel juratz recuperaverint demandam, de quatuor denariis ſint 


contenti, DeShis qui -faciunt homagium in banco , de ſuperijort 


panno. fint contenti. De magnis affiſis, attintis, juratis, & duello 


: percuſio xii d. tantum capiant. De his qui vocati ſunt coram Ju- 
iſtic ad ſequend', vel defendend'* placitum ſium, nihil capiant pro 
egreſſu vel ingreſſu. Ad placita Coronz de qualibet duodena x11d. 


tantum capiantur. De quolibet prifonario deliberato iv d. tan- 
tum capiantur. De quolibet cujus pax proclamata fuerit xii d-. 
tantum capiatur. De inventoribus occiſorum , & aliis attachiat” 


vilP, iv d. De decennariis hominibus, al', de quatuor homimbus 
& propoſito ac decenariis nihil capiatur. De Chirographaris 
pro Chirographo faciendo ſtatutum eſt,, quod de quatuor folidis 


AS ——_— 


Cap44. W em. ſecond, 


—_—_— 


PI 


ſint contenti. De Clericis feribentibus brevia originalia . & judi- 
cialia ſtatutum eſt, quod pro uno brevi de uno denario fint con- 
tenti. Et injungit Dominus Rex omnibus & ſingulis Juſticiariis 
fuis in fide & ſacramento, quibus ci tenentur, quod fi hujuſmodi 
miniſtri contra predi&'. ſtatutum in aliquo: articulo .venerint ,. & 


querimonia ad eos perveniat , ponam <is_ infligant rationabilem. 


Et fi iterum deliquerint majorem pornam"els infligant, qua! caſti- 
gar! merito debeant, Et 1 tertio deliquerint , & fuper Hoc con- 
vic faerint , fi fint miniftri de feodo , amittanr feodum ſaum , 
& 11 alii fint, amittant curiam Regis, nec redeant fine iplius Regis 
ſpeciali przcepto aut gratia. 


C De cuſtodibus hoſtiorum in itinertbus- virgam portantibus, 
&c. | This noble and wiſe King, knowing that Extoztion was a grievous 
burthen to his Dubjects , and having p2ovided againſt the ſame by many 
Laws, as befoze hath appeared: Jn this Chapter he ſecteth down in par- 
ticular, as an addition to his fozmer Acts, what Fees the Po2ters bear- 
ring vierce befoze the Juſtices of the Common Pleas in their Circuic, the 
Chirographers , and Clerks witing Writs Dyiginal 02 judicial ſhontd 
take, which were the due Fees befoze this Ac ; bunt yer it was thought 
neceſſary that the ſame ſhould be ſec down, and publiſhed by A of Parlta- 
ment foz thee cauſes. 

1. That all the Subjects of the Realm might take notice, and know in 
what caſes to give, and in what not. 

2. Jn caſes where they ought to give, what they were to give in cer- 
tainty. | 

3. That the Officers o2 miniſters take no moze then is here pzeſcribecd, 
under p2etence of Expedition, oz other p2etert whatſoever, noz to take any 
thing where nothing is due to them, under the pains hereby inflicted, 


C Et 1 quis recuperaverit demandam ſuam verſus plures, &c. | 
Where there were many Tenants 02, Defendants, 4 d. was befoze this Ac 
ertozted foz every Tenant oz Defendant upon a recovery againſt them, where 
( they all being but as one Tenant oz Defendant ) there ought to be given but 
pne 4d. as it ts declared by this Act. 


CDe chirograghariis pro chirographo faciendo ſtatutum eſt 


quod de 4s. ſint contenti. } Chirographarius cometh of the Gz&k 
w9o2d wegeaein, Which is as much to lay, as a hand wziting, ſo called, be- 
cauſe he wziteth the Chirographs, that is, the Jndentures of the Fine, 
one foz the buyer, and another foy the ſeller ; and the Fine tis ſaid to be 
_ » when the Chizographer maketh the Jndentures, and delivers 
them, 

by the Statute of 2 Henry 4. cap. 8. it is pzovided, that the Chirogra- 
pher ſhall take but the ſaid ſum of 4 s. mentioned in this Act foz a Fine 
levied, 


C Et injungit Dominus Rex omnibus , & fſingulis Juſtictariis 
ſuis 1n fide, & ſacramento quibus ei tenentur, &c. ] By this 
great injunction, and Commandment of ſo high a nature to the Juſtices, the 
odiouſneſs of Extoztion appeareth, and what an high offence it is, fsz that 
moſt commonly it is accompanied with Perjury, and that is hath a conſuming 

Doo2 grality 3 


25 All. 47» 


F,N.B. 747. ag 


2 H. 4. capes. 


Weſm. ſecond. = Cap444, 


See W.2, cap.4. 


quality z whereof the Pzophet David ſpeaking againſt the enemies of Almighs 
ty GDD, ſaith, Let the Extortioner conſume that he hath, and let the ſtranger 
ſpoil his labour. 


C Et fi tertio deliquerint , & ſuper hoc convicti fuerint. ] 
Convi&i fuerint is here taken fo2 adjudicati fuerint, 

Though this bzanch ſaith, Et ſuper hoc convidti fuer?, and may ſem to 
refer to'the third offence, yet cannot he be convicted of the third befoze he 
be convicted of the ſecond , no2 of the ſccond befoze he be convicted of the 
firſt ; and the ſecond offence muſt be committed after the firſt conviction, 
and the third after the ſecond conviction , and ſeveral Judgments theres 
upon given : fox fo it is to be underſtod in other Acts of Parliament , 
where there be degrees of puniſhment inflicted, fo2 the firſt, ſecond , and 
third offence, #c. there muſt be ſeveral Convictions, that is to ſay, Judge- 
ments given upon legal p2oceding fo2 every ſeveral offence, foz ic ap- 
peareth to be no offence until Judgment by pzoceding of Law be given 
againſt him. 


. C $1 fint miniſtri de feedo. ] This is underſtod of Dfficers that 
have any fixed eſtate , although it be not in fe&-ſimple, as in the fozty 
ſecond Chapter is ſhewedz foz the largeſt eſtate of any of the minifterial 
Dffices ſpecified in this Act that ever was granted, was foz cerm of life 3 
and this appeareth by the diverſity of puniſhments impoſed by this Act; 
fo2 if they have their Dffices De teodo, that is , of a fired eſtate, foy the 
third offence amittant feodum, that is, Officium ſuum ; and if they have no 
fixed eſtate, but at pleaſure, amittant curiam Regis, that is, be fozjudged the 
Kings Court. 

D& befoze, cap. 2. the ſenſe of theſe wozds, De feodo. 


Weſtm. ſecond. OY 469 


. 


CAP. XLV. 


Cap 45 


A\Uia de his quz recordata ſunt coram Cancellario Domini 
( Y Regis, & ejus Juſtic' qui recordum habent, & in eorum 
rotulis irrotulatur , non debet fieri proceſſus placiti per ſummo- 
nitiones, attachiamenta, eflontum, viſus terrz, & alias ſolemnitates 
curiz, ficut fier1 conſuevit de contrattibus & conventionibus fatis 
extra cur': Obſervandum eſt de cztero, quod ea quz inveniuntur 
wrotulat' coram his, qui recordum habent, vel in finibus content”, 
ſive ſint contraQus, five conventiones, five obligationes, five ſervi- 
. tia, aut conſuetudines, recognita, five alia quzcunque irrotulata, 
quibus curia Domini Regis ( fine juris & conſuetudinis offenſo ) 
authoritatem przſtare poteſt, talem de cxtero habeant vigor quod 
non ſit necefle in poſterum de his placitare, fed cum venerit con- 
querens ad cur Domini Regis, {1 recens fit cognito, vel finis levat”, 
viz. infra annum , ſtatim habeat breve de executione ilhus recog- 
nitionis fatx. Et 1 forte a majori tempore tranſa&to fafta fuerit 
illa recognitio, vel finis levatus, precipiatur Vicecom* quod ſcire 
faciat parti, de qua fit querimonia, quod fit ad certum diem coram 
Juſtic?, oſtendens ( 11 quid ſciat dicere ) quare hujuſmodi irrotulat”, 
vel in fine content executionem habere non debeant. Et fi ad diem 
non venerit, vel forte venerit, & nihil ſciat dicere, quare executio 
fieri non debeat, przcipiatur Vicecony, ' quod rem irrotulatam, yel 
in fine content exequi faciat. Eodem modo mandetur Ordinario in 
fuo caſu, obſervecur nihilominus quod ( VV. 2. cap. 9.) ſupradi& eſt 
de medio, qui per recognition” aut judicium obligatus eſt ad acquie- 
tandum. ( 13 E.1. Mercatoribus. ) 


Some diverſity of opinion hath been, whether there was a Scire fac? at the vide devant. c.18. 
Common Law before this Ac : and the doubt grew foz want of diſtinguiſhing #1! 13 E-2. f.74-b. 
between perſonal Acions, and real Actions foz true it is, that in perſonal ? rndroe Rog 
Actions, if the Plaintif after Judgment given, oz Recogniſance knowledged, ey E.3.28.29, 
ſued out no p2oceſs of Execution within the year, he could have no Scire tac?; 44. 21 E.3.5 5. 
but the Plaintif oz Conuſee was dziven to his D2iginal,(which is to be inten- 40 E-3-10.Lib.3.3 
ded upon. the Judgment oz Recogniſance ) as in Actions of Debt, Writs of !212: 


1 : W1!l. Herbe 
Annuity, o2 other perſonal Actions, wherein debts o2 damages were recovered, 2.14. epens 


lib.6. fol. 88 
02 upon Recogniſlances, Garnons caſe. 


| But in real Actions, 02 upon a Fine levied, though the Demanvant oz Co- 298-5-5-20H.6.20 
nuſee ſued out no Execution within the year after the Judgment given, oz *-3:Þ- 265: 8: 


> 


Fine levyed, the Demandant oz Conuſee of the Fine after the year might Regill-290,299-, 

bave had a Scire fac* foz the land, &c. becauſe he could not have any new fgilirures, Se&. 505 
2iginal, either upon the Judgment oz Fine, as he might have in the other 526, 690. 

caſes. Now this Act giveth a Scire facias in perſonal Actions in lieu of a new 13 53.33/34; | 

Dytgtnal, a 
po in real Actions, two things are remedied by this Ag, that is, Firſt, the " dey, 1s 

tedious P2ocefſs, which was at the Common Law, is hereby abzidged 3 and ſe- 

condly, the great delays uſed therein are ouſted, as views of the land, and other 

folemnities uſ6d in real Actions, | 


And 


: "Wii Weſtm. ſecond, —Cap.45, 


Regulas and the diſtinction aboveſaid appeareth (if ig be well obſerved)an our Ewks, 
and therefoze the old Rule is hereby verified, Qui bene diſtinguit, bene docet. 
And thus much beintx ſpoken fo the cauſe of the making of this Act, let us 
now perule the wozds. 


2 E.3-7,8.. 45 E.3 «q Quia de hus quz recordata ſunt. |] Regularly upon this Act, a Scire 
Scire fac. 134 f3c* cannot be granted but upon a Reco2dz but in many cales a *cire fac? ts 
"ik. Sa -2" granted, partly npon a Recozd, and partly upon luch a ſuggeſtton, without 
nf A R.2. ibid, Wich no p2dceeding could be upon the Keco2d, 

154+ 17 E.3-36» : : FP 1 . | 
bd 4 1-2 C Non debet fieri proceſſus placiti per ſummon', attachiamenrt, 
fl. Ed. ſol.74 eſlon', viſus terre, & alias ſ{olemnitates curiz. |] Vere be four things 


b. in _" mco yarticularly named to be ouftey, viz. P2oceſs of Summons, Poceſs of At- 
le caſe dc 


: tachment, Efſoins, Wiew of the land, and then general wozds, other ſolemnis 
Mr. Hoſpital de T. ties of Courts, 


- 2H.9.10. & 11, C Eſloin. ] The Effoin of the Tenant oz Defendant is not only res 
Hill. :3 E.2. ubi ffratned by this Art, but of the Price in aid, who is a \kranger to the Writ, is 


_ alſo reſtrained. | 6 

10 E.3.30. 12H.6 And the Plaintif in the Scire fac* ſhall not be eſſoined, although it is his 

s. own delay, | 

21 Ecq419. C Et alias ſolemnitates curiz. ] It hath been reſolved, that a P30- 
tection is within theſe wozds, and that it ſhould not be allowed in a Scif> 
facias. 

40E.3.18, 47 E-3 And divers authotities are againff it, = ; 

3 37 * 6,32, * Aid, Age, and Receit ſhall be granfed in a Ccire facias 3 fo2 Solemnitates 

s H. 7.8. 


8 wax” gr RI curiz are Pzoperly delays in reſpect of the ſolemn Judicial p2oceedings of Court, 
134. 43 £,2:18, andtheſe wozds extend not to the right of the party to have his age, 02 to be re 
37 8.6.32. ceived, 02 to have aid of another. 


13E.z. Scire fac (| 1 ftinibus. ] Upon a Fine Sur grant & render of an Advowſon, a Scire 
118. W.2.cap.s- facias ſhall be granted, fo2 this is a Juvicial, and no Dziginal Writ, foz de ad- 
vocat, non ſunt niſi tria brevia originalia. | 


And though Fines be here named, pet Recoveries in real Actions are with- 
in the purview of this Ac, 


25 H6.33, C Quod non fit neceſſe in poſterum de his placitare. ] This 
21 E. 4-23'b. bzanch tis thus to be underſtod, that the Tenant oz Defendanc, though: he be a 
* 8E-3-56.15 E.3 ffranger to the recovery, ſhall not plead againſt the recovery any thing that p20- 
Ee 4395- we ducy veth it exroneous oz voidable 3 but he map plead matter that pzoveth the reco- 


very 47. 3 8.6.34 Very votd, as that it was had coram non judice, oz the like. 

b. 7 H.6.39. * Neither ſhall he in a Scire fac' plead any thing againſt the title oz matter 

Io H.6.5, 5 H.7. of the recovery, where he map have an Action, and therein falſifie the ſame. 

= po 3 1. * But the Tenant oz Defendant may plead divers matters after the Judge- 

ſtirures, $e&.50z, moe given, to bar the Plaintif of Execution, as Dutlawry, 02 a releaſe of 
ons, tc. 


For receipts ſce @ $i recens fit cognitio, vel finis levat infra annum, ſtatim habeat 


BraR.. 1.5. fol.377 breve de executione. ] At hath been ruled that theſe wo2vs have relation 
wo E203 Gora to the teſte of the recoguilance, andnot to the vay of payment, and therefoze if 
| - ——_— — to pay g ſum a year and half after, a Scire facias 

teth, and no Fieri facias. 
12 Ea. 137 But Jeake that rule to be againff Law, and that recens cognitio is as much as 
16 E.3.Scire fac' 4 recens ſolutio cognitionis 3 fo2 the wo2ds be Statim habeat breye de executione, 
WES excc' Stz- twhich he cannot have befoze the vay of payment be paſt, uy 


—_— 
— 
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If a Judgment be given in a Writ of annuity, the Plaintif ſhall have execu- 8 £.3.44. r.x.s.; 
tion within the year after every day of payment by Fieri fac*, oz Elegit, though 266.e.267.b. 
. ft be many years after the fivgment 3 And ſo if a man be bound by Recogni 

ſance in Ct, tv pay tt yearly at five ſeveral days rx 1. now immediately after 
the firſt day of payment he may have an Elecgit, oz Fieri facias foz the xx 1, and fo 
at the ſecond day.paſſed, Fc. and pet in both theſe caſes there is above a yearafter 
' the Jndgment &iven o2 Recygntſance knowledged, therefoze thefe wozds tecens 
. it cognitto ſhall relate to the day of payment of the money, which ts the effec 
of the Recogniſance, and not to the tetie of the Rerogniſance, which is but che 

 aflurance fo2 payment of the money. | | | | 
 Andthis wozd recens tmpozteth, when the party may ſne fo2 the ſame, which 
he cannot do befoze the day of payment be paſt, but this is. to be underſtod, 
when the ſeveral days of payment are contained {n the Recogniſance tit ſelf, foz 
if there be a day of payment exp2eſſed inthe Recogniſance, and a condition oz de- 
feaſance there of the ſame limiting other days of payment, there, theſe wozds 
recens ht cognitio, &c. ſhall relate to the dayof payment exp2efſev in the Recog- 
niſance, and-not to the condition oz defeaſance, ad if there be no day of pay- 
ment in the Recogniſance, then theſe wozds recens cognitio, &c. do relate to the 
teſte of the Recogniſance, 

And albeit the Plaintif cannot have erecution within the pear, accozding to 
oy _— of this Statute, yet if he come within a year of the payment, it 8 E- 3.44- 
ſufficeth. : 

If lands be granted and rend2ed by fine, ard in the fine it be mentioned that 
W. holdeth the ſame foz 26 pears after the term ended, he ſhall have a Scire fac? 
albeit he could have no Writ of Erecution within the pear3 and ſo it is ifa re- 
verſion expectant upon an eſfate foz life be granted by fine, and after Tenant 
fo2 life liveth many pears and dieth, the conuſee ſhall have a Scire facias, and yet 
could he not have a Writ of Crecution within the year. 

If the Demandant oz Plaintif taketh His Pzoceſs of Execution within 
the year; though it be not ſerved within the pear, yet if he continue the ſame, 
he may have P?oceſs of Execution at any time after the year. | 

Dne that is not party to the Recozd, Recogniſance, Fine, oz Judgment, as x.x.8. 267. d. 
the Þeir, Erecutoz, oz Adminiffratoz, though they be pzivy, and though it be 2 8.3.8. 148.7; 
within the year, ſhall have rio Wric of Execution, but are to have a Scire facias 16: >: 
to enable themſelves to the ſuit 3 and ſo likewiſe of the Tenant oz Defendants 
part; fo2 the alteration of perſon altereth the Pzoceſs 3 otherwiſe it is in caſe of 
a Statute Dtaple, oz Perchaut, #c, becauſe the Pzoceſs is given by other-Atts 
of Parliament. 

ut if a Judgment be given in the Court of Common Pleas; and within the 21 Aft. p.14. _ 
year the Jndgment ts affirmed in a Write of Erroz in the Kings Wench, the al- be F: ws of 
ceration of the Cotirt wozketh nd alteration of the Pzoceſs, but he may have E770 ca6, * 
his Writ of Execution within the year, and not be dziven to his Scire facias, 
thouxch it hath been otherwiſe holden, but now the common expertenceanvdlater 
reſolutions are to the contrary, 


C Et fi forte a majori tempore tranſatto fata fuerit illa re- 
cognitio, vel finis levatus, przcipiatur Vicec* quod Scire faciat parti 
de qua fit querimon', &c. quare executionem habere non debeat.} 
Upon theſe wozds Scire taciat parti, in a Scire tac* upon a Recogntſance ottt of the 2» x.3. Scire fac! 
Common Pleas, the Conuſe muſt name all the terre-Tenants at his peril, 121. 39 E-3-15- 
but in other Courts the Writ 1s general againſt all terre-Tenants; 46 MP b, 
The point of the Writ is Quare executionem habere non debat, aud therefo2e +, wet 
the Tenant ſhall not vouch. 
This Statute is in the affirmative, and therefoze it reſtraineth not the Com- 39, s. 2. 
mon Law, but the parcy may waive the benefit of the Scire facias given by this 
Act, and take his oziginal Action of Debt by the Common Law, 


" The 
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29 H.6.2, 35 Hs, The fozms of Scire fac? upon Recogniſances, c. and likewiſe upon * fines 

24 30.6.5 and recoveries appear in our Boks, x 

19H.6.49. 44 E-3 And ſwing the wozds of the Scire fac* be, Quare executionem habere non debet , 

z1, mu EE” the Tenant 02 Defenvanc may plead any thing in bar of Execution, as hath 

29. 36 H.4-245 been ſaid beloze, | 

20 E43.25.17E-+ ; F | | 

0346 57Air Wl  C Et fi ad diem non venerit. ] * The party mult either be warned, oz 

Kerberrs caſes ubt rorutarty two nihils returned, and then by default execution ſhall be granted, 

P13 «. exec, £7 and how the warning is to be made, it appeareth in our Boks, 

33 4M 08.6, The courſe of the Court of Common Pleas is, that upon a recovery the 

12, 4-4. Plaintif ſhall have execution upon one nihil returned, | 

A Aa oY CI 

fol-32. Peitiers. Eodem modo mandetur ordinario in ſuo caſu. ] This bzanch is 

ot to be thus intended, that if a Scire facias be b2ought upon a Recogniſance, 
d2 upon a Judgment in a Wric of Annuity, and the Sheriff recurn thac 
the Defendant is Clericus & beneticiatus nullum habens laicum feodum, &c, 
the Plaintiff ſhall Have a Writ to the Biſhop of the ſame Dioceſs to warn 
the Defendant , and upon warning, 02 two nihils returned, and defaulc 
mave, 02 if he appeareth, andſhew no matter, wherefoze execution ſheuld not 
be granted, then a Writ ſhall be awarded co the Biſhop to levy execution De 
bonis Ecclchiaſticis, 


C Obſervatur nihilominus quod ſupradictum eſt de medio, qui 

per recognitionem aut judicium obligatus eſt ad acquietand', } 

Regi8. judic' fol, Zhis clauſe was added in majorem rei cautelam, that the p2oviſion befoze made 

22, 26. at this Parliament cap. 9. in caſe that in a Writ of Peſne, Poſiquam medius 

Wi2, Cap.5e venerit in curiam & cognoverit, quod acquictare debet tenentem ſaum, vel adjudi- 

cetur ad acquierandum, fi poſt hujuſmodi cognitionem aut- judicium querimonia 

perventat, quod medius non acquitavit tenentem ſuum, tunc exeat breve de judi- 

cio, quod Vic? diſtringat medium ad acquietandum tenentem : whereupon foze- 

fudgcer is given z now if the Plaintif in the Writ of Peſne ſhouldonly take 

his Scire facias, then no fo2c-judger ſhould follow thereupon, therefoze this clauſe 

was added, that the fozmer general wozds of this Act, Sive alia quecunque irro- 

tulata, &c. ſhould not take away the benefit of the fozmer Act concerning the 

foze-judger in a Writ of Velne, but, as hath been ſaid, this Act being in the af- 

firmative taketh not away ncither the Common Law, noz the benefit of the 

fozmer Act concerning che laid foze-judger 3 foz the Plaintif may take advan- 

tage cither of the one oz other, at his election; wherein tt is to be obſerved thac 

an Act of Parltament cannot be made tw plain : But note the foze-judger is 

14 E:3. meſae 9. Niven ouly againlt him that made the acknowledgment, oz againlt whom judg- 

46 E.z.gr.ſee W.2 MEnNt, Was given, and not againlt his heir, and therefoze this Act is an adoitt- 

cap. 9. more of gn declarative to the fozmer, viz. that a Scire fac? may in thoſe caſes lie agaiuff 
this matter. the heir, 
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CAP. XLVL 


| UM in ſtatuto edito apud Merton , conceſſum fuerit ; 
'$@ quod domini vaſtorum, boſcorum , & paſturarum ap- 
ruare ſe poſlint de vaſtis, boſcis, & paſturis 1llis, non ob- 
| 32/0 contradictione tenentium ſuorum , dummodo. tenentes ipſi 
| haberent ſufficientem paſturam ad tenementa ſua, oum libero 
ingreſſu & egreſſu F | eadem. Et pro eo quod nulla fiebat 
mentio inter vicinum & vicinum , multi domin1t vaſtorum , boſ- 
corum , & paſturarum hucuſque 1mpediti extiterint per contra- 
dictionem vicinorum ſufficientem paſturam habenttum. Et quia 
forinſeci tenentes non habent majus jus communicandi in boto , 
vaſto, aut paſtur' alicujus domini , quam proprit tenentes ipſi- 
us domini : ſtatutum eſt de cxtero, quod ſtatutum apud Mer- 
ton proviſum inter dominum * & tenentes ſuos , locum habeat 
de cxtero inter dominos vaſtorum , boſcorum, & paſturarum 
& vicinos, ita quod domini hujuſmodi vaſtorum, , boſcorum , 
& paſtur* ſalva ſufficienti paſtura hominibus ſuis & vicinis , ap- 
pruare fibi poſlint de refiduo. Et hoc obſervetur de his qui 
clamant paſtur' tanquam pertinentem ad tenementum ſuum. Sed 
fi quis clamat- communiam paſtur' per ſpeciale feotiamentum, vel 
conceſhtonem ad certum' numerum averiorum, vel alio ,modo, 
quam de jure communi habere deberet, cum- conventio legi de- 
roget , habeat ſuum recuperare , quale habere deberet per for- 
mam conceſſions ſibi faftz. Occafione molendini ventritici, ber- 
cariz , vaccariz, neceſlarii, augmentationis cur', aut curtila- 
git de cxtero non gravetur quis per, Afſiſam nove difſeiline de 
communia paſtur'. Et cum contingat aliquando , - quod aliquis 
Jus habens appruare, foſſatum aut ſepem levaverit-, & aliqui 
noQant, vel alio tali tempore quo non credant fa&um eorum 
ſciri , foſſatum aut ſepem proſtraverint , nec ſciri poterit per 
veredictum afſiſe , aut juratz, qui fofſatum aut ſepem proſtra- 
verint, nec velint homines de villatis vicinis indidare ; de hu- 
Jjuſmodi facto culpabiles, diſtringantur propinque villatz circum 
adjacentes, levare foſſatum aut ſepem, ad coſtum proprium , 
& damna reſtituere. Et cum aliquis jus non habens communi- 
candi uſurpet communiam tempore quo heredes infra ztatem 
extiterint , vel uxores ſub poteſtate virorum ſuorum exiſtentes z 
vel paſtura fit in manu tenentium in dotem, per legem Angliz, 
vel aliter ad terminum vitz, vel annorum, vel per feodum tallia- 
tum, & paſtura illa diu fuerint ufi z multi ſunt in opintone quod 
hujuſmodi paſturz debent dici pertinere ad liberum ten', & quod 
hujuſmodi. poſſeffori competere debet aCtio per breve Nov. dif- 
Ppp ſeil, 
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ſei. fi ab hujuſmod1 paſtur* deforceantur : ſed de cxtero tenen- 
dum eſt, quod habentes hujuſmodi ingreſſlum a tempore quo cur- 
rit breve mortis anteceſloris, . f1 antea communiam non: habue- 


runt , non habeant xecuperare per breve Nov. diff, fi fuerint de- 
forciati. 


+ UC Cum in ſtatuto edito apud Merton, concefſum fuerit, quod dg- 
mini vaſtorum, boſcorum, & paſturarum appruare ſe poſlint, &c. 
*"DYere is the Dtatute of Merton recited, and becauſe in that A no men- 
tion was made between neighbour and neighbour , the donbt- was, whe-. 
ther that Statute extended only betwen Lo2d and Tenant , and there- 
foze many Lozds of. Waſtes , Wovs , and Paſtures have been lectep 
to make app2ovement by the contradiction of neighbours, though they had ſuf- 
ficient palfure 3 fo2 remedy whereof this Statute was made, 


5H.3.Common 26 (| Per contradictionem vicinorum. |] Note it is not ſaid that the 
x2 8.3. ibid. 25+ Lo2d could not imp2ove againſt a neighbour, but that the Lo2ds were letted b 
the contradiction of the neighbours; foz by the Common Law the Low might 


imp2ove againſt any that hadcommon appendant, but not againſt a Commoner 
'by grant. | 


C Statutum eſt de cxtero, quod ſtatuturm apud Merton prd- 
'viſum inter dominos , & tenentes ſuos, loctim habeat de cxtero 
inter dominos vaſtorum, 8c. 8 vicinos. ] This bzanch is from the 
making of this Act, an Expoſition of the Statute of Merton, ſo as now the Sta 
titte of Merton doth extend inter vicinum & vicinum 3 but though it be an Act of 
'Expolition-of a fozmer Act, pet this Expoſition ſhall take eftect but de cztero, 
that is, from the making; of this Act of Cxpoſition, And che reaſon that this 
"Act had a retroſpect to the Statute of Merton was, Quia forinſeci tenentes non 
habent majus jus communicandi in boſco, vaſto, aut alicujus domini, quam proprit 
tenentes iplius domini. 
Ecit.fol.144,147. © Vicinus is'pzoperly qui una in codem vico eſt, but here it is taken fo2 a 
18 AC.PL4. 18 E. neighbour, though he dwell in another Zown, ſo the Towns and Com- 
ja A" Hr mons be adjoining together z and if che Lozd hath Common in the Tenants 
3. Eliz, Dier x3, Around, the Tenant may impzove within chis Act, foz there the Lozdis in this 
26: caſe Vicinus. | 
Ad afſifascapt* apud Penreth in com? Cumbriz, coram Roberto de Hereford 
& lociis ſuis, &c. die venerls in cralt* inventionis Sanz crucis, Anno regis Ed. 
"2. 30, Which Recozd we have feen, Jn an Afſiſe bzought by John of Row- 
: -bery, and Iſabel his wife, againſt Matild of Multon, and others, of 20 acres 


-of paſture and wod in 'O. the caſe appeareth by the verdict of the Kecognito2s 
of Aſſiſe, viz. 


Note this pre- Dnod predit Matild, & fimiliter omnes anteceſſ. ſui domini de 
(cription. Gilleſland a tempore quo Warew' de Gilleſland devenit ad mans 


5447 4 antec” ſnorum uſt ' ſunt hujuſmodi libertate, quod mullns libere tenens 


23+ Similia, infra baron” illam, ſe appruire poſſet de wvaſto ſuo, ſine licentia, © 
woluntate predic Matild, &» anteceſſ. ſuorum , nec aliquis tempo= 
ribus retroais in aliquo de vaſto ſe appruiavit miſt ſatisfecerit pre- 
dif Matild , ſen antecefſ. ſuis 5 &* queſiti (# pradi@. any 
eat 
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beat communiam in ten de quo, @&*c. dicunt quod ſic ratione mas 
neriz ſis de Cuquyntyngton , quod quidem maner diet, a ten” Cir- 
_ cif per unam lencam; queſiti i predi. Matild habeat  ſufficien- 
tem communian extra ten. pred cum libero ingreſſu @&: egreſſu , 
dicunt quod fic, Dies datus eſt eis de ando” Fudo ſuo 'apud Weſt- 
monaſt' , 'a die Sandi Michaelis in xv dies, &c. Poſtea a die 
San#i Hilar” in xv dies, - Anno. Regni domini Regis nunc viceſi- 
20 wvenerunt predia Walterus , &- 1jab. per attornatum ipſins 1ſab,, 
&- ſemiliter prediff, Matild per  ballroum, ſunm , @+, petunt recor- 
dum , &c. Et quia conjundtum et per aſſiſam iſtam, quod a tents 
pore quo Warer' preditt. devenit in ſeiſina predic. Matild, ipſe 
antec'., & (imiter ipſa Matild tali libertate uſi ſunt, quod nul- 
lus libere tenens infra Baroniatn illam , ſe poſſet appraiar de waſto 
Jo fine licent, & woluntate pradid. Matild, &- anteceſſ. ſuorum, 
rec aliquis temporibus retroaFtis in aliquo de vaſto ſe apprujavit 
miſt prizs ſatisfecerit predia' Matild, ſeu ſuis anteteſſoribus, Et 
ter” quod nec proviſo de Merton” , nec ſtatut' domini Regis nunc 
ge appruiament' fact ., ſeu faciend', &c. non operat. in caſu propo- 
ſito , cum illud de Merton' habeat locum inter dominum appruiant , 
'&' tenentem communian clamantem. Et ſtatutum Regis nunc inter 
wicimm appruiantem , Q& vicinum communian clamantem, &* hoc de 
communia pertin” ad liberum ten', &* caſus propoſitus inter dominant 
comm* clamantem, & tenent. appruiantem, &* * hoc de. communia noa * Nota hoc, 
pertinente ad ten', imo uſitata in Baron predi@. per predig. Ma- 

tild, & anteceſſores ſuos ratione dominii ſui in eadem Baronia, a 

termpore pred'. Conſid. eſt quod pred. Matild, &» ali inde ſine die. Et 

guod pred. Walterus, & Iſab. nibil capiant per aſſiſam, ſet ſint in miſeri= 

cordia pro falſo clamor', &c. 


- > % _ 
" % > - * -& 
* 


F 


This Judgment, being eiven in the ſame Kings time that the ſain 
Statute of W. 2. was made, both in reſpect of the ſaid p2eſcription, to- 
gether with the Common reſerved at the time of che creation of the te- 
nancy, as by the Recozd it appeareth, ſtandech well with the Boks of 
18 E. 3. and 18 Afl. foz there was no ſuch pzeſcription 3 and there it is 
holden, thac if the Lozv had the Common by reſervation at the time 
of the firſt feoffment, then no app2zovement could be made by his Te- 
nant againſt him : and note the quality of the Common mentioned in the 
Judgment, 


C Et hoc obſervetur de hiis qui clamant paſturam tan- 12 H.3. ub ſupra; 


4 | + - 3E 2.Common 21, 
quam pertinentem ad tenementum fſuum. Sed {1 quis clamat 2c oft 


communiam paſturz per ſpeciale feoffamentum , vel conceſſio- on upon the St. 
nem ad certum numerum averiorum, vel alio modo , &c, 7 % Merton, 

Do here tt is to be obſerved, that neither this Statute, no2z the Dtatute 

of Merton doth extend to any Common, buc -to Common appendant, oz 

——_—— to his tenement, and not to a Common in groſs to a certain 

numbey, - 


Ppp 2 C Occa- 


7 1.438) 


Pomelday, tir. 
Sudſex Piccam.&c. 


22 Aﬀſl.$ 


See the firſt part 
of rhe Inſtitutes, 


{Q.69- 
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C Occaſione molendint ventritici, bercariz, vaccariz, neceflas 
ri, augmentationis curiz, aut curtilagit de cxtero. non gravetup 
quis per Afifam, 8&c. | Pere be five kindsi'of imp2ovements erp2eſſed; 
that both between Lozp and Tenant, and Neighbour and Neighbour, may* be 
done, without'Teaving ſufficient Common to them that have it (any thing ei- 
ther herein, o2 in the Statute of Merton to the contrary notwithltanding), auy 
theſe five are put but fo2 examples; foz the Lo2d may erect a houſe fo2 the 
dwelling of a beaſf-keper foz the ſafe cuſtody of the-beaſts as well of the Lov, 
ds of the Commoners depaſturing there in that ſoil ; anv pet tit is not with 
the Tetter of this Law. —_ 


" 


. .C Bercariz. | Bercaria fignifieth a Sh&p-houſe, and is derived from 
the French wozd Bergerie, which alſo fignifieth a Sh&p-houſe 3 and by turs 
ning g into c, the legal wozd is made Bercaria, and ſo it is taken in this Act 3 
In Domeſday it ts called Berquarium tit fignifieth alſo a Tan-houſe, derivev 


of the Saxon wo2zd Berc. Foz this, ſe the firſt part of the Inſtitutes, ſe. 1, 
Verbo Bercaria. 


C Vaccariz. } Vaccaria is derived a vacca, and ſignifieth ſtabulum' vact 
carurn, a Cow-houlſe, as Vaccheria doth in Jtalian. L 
- Fleta between Bercariz and Vaccariz, hath Dayerye 3 this wozd J find: not tn 


the pzinted JEoks, but in ancient Panuſcripts, aud it ſignifieth a Dayery 0J 
Pilk-houle 3 in Latine, Lactarium. 


3 


C Neceſſarii. } Js to be apptied to Curtilagii, both in congruity any 
by our Boks, and Neceſſary ſhall not be taken accoyding to the quantity- of 
the Free-hold he hath there, but accowding to his perſon, effate o2 degree; any 
foz his neceſſary dwelling; and abode; foz if he hath no Free-hold there in that 


Town, but his houſe only, pet may he make a neceſſary inlargement of hig 
Curtilage. 


C Et cum contingat m_—_— > quod aliquis jus habens ap- 
pruare, foſſatum aut ſepem levaverit, & aliqui noCanter, .vel alia 


tali tempore quo non credant faftum eorum ſciri, foſlatum aut ſepem 


proſtraverint, &c. ] Fozaſmuch as the Low, (as hath be&n ſaid in the 
Expoſition upsn-the Statute of Merton ) ought to divide the parts impzoved, 
by the hedge, ditch, o2 other defence : now this bzanch p2ovideth, that if per- 
lons unknown, either in the night oz otherwiſe, ſo ſecretly p2oſtrate the ditches, 
hedges, 02 other fences, as the Lozd cannot know againſt whom to bing his 
Aſſiſe o2 other Action 3 and the men of the Towns next adjoining thereunto 
round about do not indict the miſdoers of the fact, thoſe next Towns rouny 
about ſhall be diſtrained to make the hedge oz ditch at their own coſt, and piely 
damages to the Lo2d 3 ſed certe opus eſt interprete, 


C Indictare. } That ts, to indict them at che Kings ſuit, either of a 
Riot, Foz2ce, o2 Treſpaſs : But here it is demanded, what time have the 
next Towns round about adjoining to indict the miſdoers, ſ&ing here ts no 
time appointed 2 and the - anſwer tis, that ſeeing no time is appointed, the 
Law doth appoint (as'in many: caſes it doth) a year and a day fo? the indic- 


ing of the miſdoers; and by the Jndicment, the Lozd ſhall know agatuit whom 
to bzing his Action, | 


( C Diſtrins 


"IRE "TV 3 TY. WL "WITTY 7 ” = "*: ai © 0. 


Cap.47. Weſmm. ocond, arts : Fun 


C Diſtringantur propinquz villatz circum adjacentes levare foſſa- 
tum aut ſepem, ad caſtum proprium, & damna reſtituere, } 
Foz, Vicini vicinorum fa&a preſumuntur ſcire : Jf the bozdering Towns do 
not. within a pear and a day indict the miſdoers, then ſhall che Lo2d oz other 
party grieved bzing his Action- upon this bzanch againſt the Towns bozvering 
round about the Town wherein the fact was done, and Judgment ſhall be given, 
that they ſhall at their pzoper coſts make the'dith oz hedge, #c. and yield dama- 
ces 3 and after Judgment given, they ſhall be diſtrained co make the hedge 01 Bi 
ditch, &c, and ſo it was Holden in the Dtar-chamber, Hilar, 14, Jac, in Sir Willis car 
am Mallorics caſe. aA 

' At the Parliament holden the eighth day of October in 13. E.1. at Wincheſter, 73, E+r. Star, de 
remedy is given to the party robbey, upon Hue and Cry, ( if the men of the j\/"<Þcſter. 
Pund2ed where the robbery was done, take not the offender) againſt the men "ro Lanangs} of 
of that Pundzed : and there is ſpecial pzoviſion made, that the Country that 27 eliz. cap.137 
have no longer ſpace then fozty days, #c, which p2evented the time limited by 3,E-3- Coron.29gy 
the Law, * Simile, 


14 Jac. it 
mera ſtellatgj 


C Et cum aliquis jus non habens communicandi uſurpet com- 


munijam, &c. | This b2anch is in affirmance of the Common Law, 

foz no man can have either Common appendanc o2 in groſs by pzeſcri- 

ption, but by uſage time out of mind, which is well expounded by Littleton, CO of the Tn 

{cc&ion 170- KUtC5, ſe. 170e, 
And here is to be obſerved, that.uſurpations of Commons in the times of 

Infants, Feme covers, Tenant in Dower, Tenant by the courteſie, 02 other- 

wiſe foz life oz pears, oz Tenant in tail, ſhall not bind, chough there be long 

polleſlion. | 


C A tempore brevis mortis anteceſſoris. ]J That is, A coronatio- 
ne Regis H. 3. which was in the firſt pear of his Raign, and betwe&n the 
Co2onation of H, 3. and this Ac, there was about 69 years, but yet that poſ- 
ſeſlton by that time, as here it appeareth, maketh no title in Law tothe Come 
mon, tk the commencement thereof can be ſhewed ſinee the time of the Raign 
of R.1* but the ſain long; poſſeſſion is great evidence, and a ſtrong pzeſumption 


of the right of the Common, and ſtabitur preſumptio , donec probetur in 
contrarium, | | 


CAP; 


_ Weſm. ſecond. Cap.47. 


17 R.2, Cap.9. 
W.2.ca.41.ltb.2, 
46. theB. of 
Cant, cale, 


73 R.2.cap.19. 
27 R.2.Cap.9, 


% 


CAP. XLVIL 


JRoviſum eft, quod aquz de. Humbre, Ouſe, Trent, Doug, 
Arre, Derewent, Wharfi. Niddiore, Swale, Teſe, Tyne, 
en. & omnes, aliz aquz i» Rego in quibus Salmones capiuntur, 
ponantur in defenſo, quo ad Salmones capiendos, a die Nativitatis 
beatz Mariz, uſque ad diem ſan&i Martini. Et fimiliter quod fak 
munculi non capiantur, nec deſtruantur per retia, nec per alia in- 
genia ad ſtagna molkendinorum, a medio Aprilis uſque ad nativita- 
tem GOA ION Baptiſtz. Et in partibus ubi hujuſmodi ripariz 
fuerint, aſhignentur conſervatores iſtius ſtatutz, qui ad. hoc jurati 
ſzpius videant & inquirant de hujuſmodi tranſgreſtione, & in pris 
ma tranſgr* puniantur per combuſtionem rettum, & 1ngeniorum ſ{y0- 
rum. Et fi iterato deliquerint, puniantur per priſonam quarterit 
anni. * Et fi tertio deliquerint, puniantur per priſonam unius annt. 
Et fic multiplicata eenn{xreſone: creſcat peenz inflictio, 


- 


Weko2e the making of this Act, Fiſhermen foz a little tncre did very much 
harm, and deſtroy the increaſe of Salmons by fiſhing fox them in unſeaſona- 
ble times, which were-between the beginning of September, and about the mivit 
of November; and likewiſe foz young Dalmons, oz Salmon peals, between the 
midſt of April, and towards the end of June: againſt both which, pzoviſton is 
made by this Ac. | 

ÞPerein the Thames, Thameſis nobile illud lumen ts not named, and it was 
holden, that the general wozds extended not to inferiour Rivers, and therefoze 
the Thames is added by ansther Act in the firſt place, 


C Ponantur in defenſo. ] That is, that by this Act it is p2ohibiten 
7" 7 "I 02 youne Dalmons ſhall be taken between the times mentiones 
in this Act, 


C Adie nativitatis beatz mariz. *] Which is on the eighth day of 
September, 


C Uſque ad diem Santi Martini. ]J Which is the cleventh day of 
November. 
And note, that the dap of Saint Martin, and the Feaſt of Saint Martin 


- all one, and the Feaſt in legal underſtanding begtnneth and endeth with 
the day, 


""C Salmunculi. } | That is, young Salmons, oz Salmon peals, 02 Sal- 
mon lmelts; fo ſo this Act is expounded by another Statute : they are alſo 
called Dalmon ſews, oz Salmon iſſues, 


C Uſque nativitatem Sandi Johannis Baptiſtz. ] @his is not taken 
literally foz the Nativity of Saint John Baptiſt, fo2 that is long ſince paſt 3 but 
it is taken accozding40 the intention of the makers, until the day o2 Feaſt of 
his Nativity, 

_And ſuch conſtruction ſhall be made of Covenants, oz Bonds to pay money, 
9-d0.aup act 3 foz example, at the Annunciation of our Lady, it ſhall be _ 
| 02 


- 
-Y 


Cap.48. —_ eſt. ſecond. 479 


mum "7 


fo2 the Feaſt of the Annunciation, as here the Nativity, #c is taken {oz the 
day of the Nativity, _ | 


Ubi ripariz fuerint. ] Ripariz is a wod derived from Ripa, .anv 
here it ſignifieth the water, o2 river running becween the banks, be it frelh oz 
faſt 3 and thereupon Riparius is taken fo2 a Fiſherman. | 


 C Aflignentur conſervatores iſttus ſtatuti. ] Aud this aſſignation 
muſt be by Commiſſion under the great Deal, and ſich a Commiſſion could not ST a2an256 
have b@n made without warrant by authozity of Parliament 3 foz legal Com- (130 7 
miſſions have their due fozms, as well as D2iginal Writs, andnone can benew- 112,113. 18E. 3; 
1y framed without Act of Parliament, how neceſſary ſoever they ſeem tÞ be 2 ca.1,4. Star.x, 
as in this caſe it was neceſſary that ſuch a Commiſſton ſhould be granted foz _ _—_ 
p2eſervacion of Salmons and oftheir young,and foz avoiding of the deſtruction } Hs, Rot Parl. 
of the ſame, being victual of great and pzecious account z and what ts mo2e nie- ny,22, pier r El 
ceſſary then increaſe of vicual 2 pet could it not be newly raiſed without Act of Scrogs caſe. 
Parliament 3 but Commiſſtons of new inquiries, #c. and of new invention, 

have ben condemned by authozity of Parliament, and by the Common Law, 


C Conlervatores. | © this wozd before, cap. 43 


C Qui ad hoe jurati ſepius videant, & inquirant. ] Execution of 
the Law is the life of the Law, and therefoze here is p2oviſion made foz the 
continual, due, and ſpxdy execution of the Law, 


C Jurati. ] a new Dath cannot be impoſed upon any Judge, Commiſ; *- de 20 E.3. | 

, . 4 H4c.18. 2H, 

ſioner, o2 any other ſubject without authozity of Parliament, as here it was 3 7, ;/ 17 E.4.C4.2; 
but the giving of every Dath mult be warranted by Act of Parliament, 02 by x R.3. ca.6. 5 R.z, 
the Common Law time out of mind. cap.13. 32 H.8, 

The Dath of the Counſellozs, Judges, Sheriffs, Under-ſheriffs, Eſcheato2s, cap-45- 21 H.8. 
Attozneys, Paiozs and Bailifes are eſtabliſhed by Act of Parliament, os ow. ring * 
C Er in prima tranſgreſſione punietur,per combuſtionem retium. 23 a Ye 
This ought to be by Jndictment at the ſuit of the King, and che puniſhment v6; cape, > 
cannot be inflicted upon the delinquent befoze upon due conviction, Secundum 
Tegem, & conſuetudinem Angliz, Judgment be given, 

And, as hath been ſaid in the like caſe, he cannot be puniſhed fo2 the ſecond Sce W.2.cap.44; 
offence, befoze he be adjudged foz the firſt, and that ſecond offence muſt be com- : 
mitted after the Judgment given foz the firſt ; noz fo2 the third, befoze he be ad Y, 
Judged foz the ſecond, and that thirv muſt be committed after the Judgment fo 


the ſecond 3 foz Quod non apparet non cit, & non apparet judicialiter in iſto caſa 
ante judicium, 


— Cultiplicata tranſgreſtione, creſcat peenz inflitio. ] This is a xxzitz; 
Pazim of the Law, agreing with thoſe other, | | | 


Ex frequenti delicto angetur pena : 


” Regula: 
Creſcente malitia creſcere debet & pans; 


CAP. 


W eftm. ſecond, Cap.48. 
CAP. XLVIIL 


Glany. 11.2.C4.I, E viſa terrz ordinatum eft & ſtatutum, quod de cxtero non 
concedatur viſus, nifi in caſu quando viſus eſt necefſarius : Si- 

cut {i aliquis amittat tenementum per defaltam : 8& ille qui amiſit 

fuſcitet aliud breve ad petendum 1dem tenement. Et in af quando 
aliquis perexceptionem dulatoriam caflat breve poſt viſum terre, ſicut 
per nan tenuram, vel male nominando villam, vel hujuſmodi, fi ſuſci- 
tet aliud:breve, in hoc caſu & 1n ſuperiort de cxtcro non concedatur 
viſus, dummodo viſum habuerit in prioribus brevibus. In brevi de 
dote cum petatur dos de tenemento, quod vir uxoris attenavit tenen- 
ti aut ejus anteceſſori, cum ignorare non debeat tenens, quale ten' vir 
uxoris alienavit ſibj, vel anteceſlori ſuo licet vir non obut ſeiſitus, ni- 
hilominus tenent1 de cetero non ertt viſus concedendus, In brevi eti- 
am de ingreſlu caſlato per hoc quod petens nominavit mile ingreſſum, 
fi petens ſuſcitet alwud breve de alio ingreſſu, fi tenens in priori brevz 
viſum habuerit, in ſecundo non habebit. In omnibus ettam brevibus 
per quz te; petunt ratione dimiſhionis, quam petens vel ejus anteceſſor 
fecit tenenti, & non ejus anteceſlor], ficut quod c1 dimifit, dum fuit 
infra ztatem, non compos mentis, 1n priſona, & conlimilibus, non ja- 
' ceat de cxtero viſus, ſed {i dimiſſio facta faerit antecefiori jaceat viſus 

ficut prius. 


C De viſu terrz- ordinatum eſt & Statut', quod de cetero non 


concedatur viſus, nifi in” caſu quando viſus elt neceſſarius. 


$ E.3-35. 38 E-3.7 There be divers Boks in Law; wherein this Parim is cited, 
39 E.3.38. & 18. . 


- Wo fen ; C Per exceptionem dilatoriam. ] The Writ mutt be abated by Cxcep- 
3 E.z. View 135, {10n, and therefoze if the Demandant be nonſuit, the Tenaut ſhall have the 
12 E.z. ibid.7g. view again. | | 


V3 £4 bid. r- If the Writ doth abate by Conuſans of the Demandant, aud not by the 

2: E349. 2963, Plea and Cxception of the Defenvant, the Tenant ſhall have the view in the 

v6; 21 8.5, 2, 6 new Writ. | - | , - 

wi 29 "90 . If the Tenant hath the view, and the Demandaut diſcontiune his-ſuit, in 
A new Action the Tenant ſhall Have the view, 


C Sicut {1 aliquis amittat tenementum per defaltam : & ille quy 
5 E.3.36.41.E.3.8 amiſit:ſuſcitet aliud breve ad petendum 1dem tefi. ] This bzanch is not 
AT on +:4% to be underſtod accozding to the letter, foz it one loſe by default in an Afſliſe, 
BT OD 50% and the Tenant bzing a Writ of Right of the ſame lands againſt che reco- 
.., vero?, he ſhall have the view 3 but this bzanch ts to be underſfod of a Quod 
ei deforceat upon the recovery by default, which Writ is grounded upon the 
fozmer Recozd, ſo as the Tenant hath ſufficient notice thereby 3 and therefoze 
neither party pzivy noz eſtranger ſhall have view in this Writ : but other- 
wiſe it is in the fozmer caſe of the Wric of Right, fo2 that is not grounved 

upon the Recs2d. 


C Et 1n caſu quando aliquis per exceptionem dilatoriam caſlat 
breve poſt viſum terrx. ] Yere be two Examples ſet down of dilacozy 
pleas in particular, that is to ſay, Non-tenure, and miſnaming of the Zown 
where the lands do lye, both which Exceptions do riſe upon the view, 


_ — _— 


Cap.48. Weſim. ſecond. 481 
A Precipe is bzoucht againſt a Feme, who abateth the Writ fo2 miſnaming 

of the Town, the wife taketh husband, in a new Writ againft hugband and 3® E-3-8- 

wife they ſhall have the view 3 foz albeit it be the Act of the wife to take hu(- 

pand, yet foz that the husband was not party tothe firſt Wric, they ſhall have 

the view in the ſecond, - 


C V<! bujuſmodi. '] Theſe general wozds, oz the like, are thus-t6 be Sac Grandpa 
expounded, that the Writ muſt abate foz ſuch a Plea dilatozy, as doth riſe np- "py : les 
on the view, as the two particular Examples of Non-tenure, and miſnaming Lib, i: fol.33 the 
of the Town do 3 but when the Writ abates foz ſome dilatozies which riſe not Poulrers caſe. . 
upon the view, then in a new Writ the view ſhall be granted; as where the ® B56. Pan E.30 

rit. is abated foy Jointenancy, and the new Wric is bzought againſt them GES. rs. if E.4: 
both, they (hall, have the view, becauſe in the new Writ another perſon is joins 35, jo. 18 £3.41. 
ed; and ſo it is if any moze 02 leſs land be contained in the new Writ + Buc if 38 E. 3-1. 19 E. 34 
the firſt Writ after the view abated foz default of fozm, oz fog falſe Latin,oz by = Il, 33 E-36 
taking of husband, in a new Writ the Tenant ſhall have the view again, foz ay 24 RG: 
theſe caſes are not within this wozd hujuſmodi 3 fo2 they riſe not upon the 7 ,2 £.3.23. 
view, as the two examples herein expzeſled do. 43 Ec3-35- 29 Ee33 

- And beſides the firſf was no ſufficient Writ, and an inſufficient Writ any 17-45: 38 w ; 
no Writ is all one ſo it is if one of the Tenants after the view dieth, in a \ zag hon. 
new Writ the ſurviving Tenant ſhall have the view again, albeic the feme ;1ja.6,," 20 E.2. 
came in as-a feme ſole by receic, and the husband died, fo this did not riſe up- ibid. 112. 26 H.6, 
on the view, but by the Ac of Gov. a+ + pe 
But if che firſt Writ were bzought in K. anv the Tenant plead that part of 47%; 2 "g wh 
the lands extend in L. in a newWrit foz the lands in K. and L. though a new \, x.,.4c; 

Zown be added, yet becauſe the new Town was added by fo2ce of the plea of 22 £:3.5. 
the Tenant himſelf, he was ouſted of the view, 

Ic is not required by this Act that the ſecond Writ ſhould be bzought freſhly 
by journes accounts, though ic be lo pleaded in many boks, 


C In hoc caſu & in ſuperiori. ] his bzanch extendeth not tos the 41 8.3-8.36 
claule of the recovery by default, foz in the Quod ei deforccat, the Writ being. 44 S 343+ 
rounded direcly upon the fozmer Recozd, wherein the Tenant in the Quod & 52 ©3555: 
deforceat recovered in the fozymer Writ, he hath ſufficient notice thereof, and 
therefo2e, as hath be&u ſaid, ſhall not have the view. 

And therefoze theſe wo2ds { in hoc caſu] are to be referred to the laſt general 
Wwo2ds, viz. | vel hujuſmodi | ans cheſe wozps, [&in ſaperiori ] are to be referred 
£0 the two examples pilatozp of nontenure, and miſnaming of the Town; 


| C ln brevi de dote cum petatur dos de tenemento quod vir uxo- 
ris altenavit tenenti aut'ejus anteceſlori, &c. ] This byzanch extendech 45 £-3-15- | 
not to a Writ of Dower, unde nihil habet, foz therein no view did lie at the ens $a Hen | 
Common Law, but excendeth to other Writs of Dower, whether foz Dower at 17729 #5921 I 
the Common Law, oz ex aſfſenſu patris, ad hoſtium Eccleſiz, &c. oz by cuſtoin, 

- At the Common Law if the husband died ſeiſed of the land of eſtate of inhe- 22F-3-9- 35-3-10 
ritance, whereof Dower is demanded, che heir 02 anp claiming under him S Eg gfe 20h | 
Gould not have the view, becauſe it was p2eſumed that the heir was conuſant 34 H.6. 3, 
what lauds his anceſtoz had at. the time of his deach, and herewith agreth 35 H6.59. 
BraQon who w2ote befoze this Statute z Item denegatur viſus in placito dotis de | : 
terra & tenemento de quibus vir mulicris nuper objiit ſcifitus, quia habet tenens quod TY 64-7 {0.37% 
tantundem valet. x EIS 

ut where the husband aliened, there at che Common Law view was gran- 
ted, which was a delay to the Demandant in Dower (whoſe life did ſpend) and 
ts taken away by this Act. 

| If the baron demilſe to a feme and dieth, the feme taketh httsband, in Dower 30 E-3. Gl.8; 
axainſt them they ſhall have the view foz the alienation was not mave to the 
husband, but tothe wife, and the Act ſaith tenenti. 


Nqg C Alienavif 


"— 


— 
482. Weftm.;ſecond. Cap.48: 
28.4.1. 58.4418: Alteravit. :] If the Tenant diſſeiſed the husband of the Demandant in 
s E.3.6. 18E-3-55* g UUrit of Dower, he ſhall have the view, fo this is'no alienation, and theres 
30E.3-3-26 E-3'59 fgye. xemain at the Common Law. !/ VE CUTE ©! A het Fo 
2E-4.17-9E-4:* The beſt pleading to counterplead the view in caſe of alienation is; that the 
| Zenant entred by her husband, though the wozd of the Act is aliened, , ., 
A8E4:31/18E-3- Jn Dower of a.revc the Teriant ſhall not have the view of the Jand, i-th, 
5s. 14 H:4:32%'*>"hupband died. ſeiſed of the rent, noz the Tenant oof the land have 'view thereof,” 
Ss $1. 4.16.116--H6-hedithe.rent by the releaſe of her husbany/! {© ln 
103 OO] Rigs , Tenant:in:Dower:of. two:acres,” the Deman nb to'connterplead” the view, 
Wdiogi 19'Ei if ſaid, that the:Tenant-entred by her hnsband, © the Jury found, that the entren. 
Ibid-t06-* * . "tyto.dne-acre by:her husbaud, and'into'the other acre'by another, the. Deman-, 
0 oy mee her Dower in the one'acre, and'the Tenant had the view: foz. 
471 a2 4 IE ORES43435D nar; 20; 43 O00 GEDE No f 10 44907 4 | es 


s# EE fp. FEE 


C In brevietiam de ingreflu.cafſato per hoc; &c.] 'q Cui in'vita is" 


T8 ; - ©C In omnibus brevibus pergge teprinenty petunitor Fariags dimiſ- 
5 ſrons, quanr petens vel antecefl 


48Ez 27. 46E.3; POS mentis, &c. '] This bzanch ſpeaketh particularly of th& eraniples, viz." 
34 3 | 


- 4n conſfimilibus. | 


aoE.3.20; This bzanch extends not to thefe Writs bzought in-the Per 8 cui, foz that is; 
view Ly 5» a degr&. furcher then this bzanch p2ovideth fo. | 


.C Per quz tenementa petuntur. | Pet ifany of theſe Writs behoucht. 
46 E.3:290 of a rent, if the Tenant demany, the view of the land, though it//be'of another- 
thing then is demanded, the Tenant ſhall be oulted of the view, 


Circunilpefic agz- | © Et confimilibus. ] W5y theſe wozws the pzedeceſſo2 of a'Biſhop, o2 the 
>, ſimile.. _ like. is taken where this bzanch ſpeaketh de anteceſſore, anv not de pradeceffores 
_—_ 1 4 view "It isto.be obſerved that the two examples here. put are of @ dum fuit infra 
Ibid.152. #tatem, and non compos mentis,, ad. when the heir b2ings either-of cheſe Writs 
35 H.6, view 30. Of rh demiſs of his anceſtoz from whom he claims the land as heir {\ & conſi- 
| milibus ] ſhall, be intended of Writs of like nature; and therefoze it a Sur cut 
in vita be b2ought {uppoling that the Zenanthad not entred but by one D. late 
husband of E. mother to the Demanvant, whoſe heir he is, the Tenant ſhall 
 Have-the, view, £02 he claimeth not as heir to him: that made the demiſe, ana 
.,  therefoze it is ndt Actio conſimilis, ; > 2(1 
won ' Cln prifona. ] at this time, viz, in 13 E.1. as hereby it appeareth there 
Fletalib.2.ca.z4. Tay  Uric of analienation made by dures, dum fait in priſona, and the Writ 
Lg.ca.7.1,6.ca.6. of dum fuit infra #tatem, aud this, Writ of dum fuit 'in priſona did lie foz the 
7: Ty Fn - party himſelf thac made the alienation, but ſo doth not the other Writ of non' 
ke.437,438. * . compos mentis, foz that lieth not. foz the party himſelf, but foz his heir, 
Firſt partof the 11 Prilona 3 Every reſtraint of the liberty of a Freeman is an impziſonment, 
Inſt, ſe&.406. although he be not within the walls of any common Pziſon. 
7 P RANT If a man be inipziſoned by ozder of Law, the Plaintiff may take a feoffment 
An ihad cnn” of him oz a bond foz his ſatisfaction, and foz the deliverance of the Defendant, 
$E.3.57.8 Afl.25, 1otwithitanding that impziſonment, fox this is not by dures of impziſonment, 
43.36.10, becauſe he was in Pziſon by courſe of Law 3 foz it is not accounted in Law dn- 
6 R.2. dures 12. reg of impziſonmene,” but where either the impziſonment oz the dures that is 


x1 8.4.6. 4 Eq offered in the Pziſon, oz at large is tozcions and unlawful, foz executio jurisnon 
"7+ 12%-47+ "+  habet injuriam. | j 
$44 4 $1 


ny | But 


Cap.48. | | Veſtm. ſecond, : 4.53 | 


RL g—— 


3But now albeit the Writ mentioned in this Act is antiquated and gone in de- 
ſuetudinem, pet may god uſe be made of this part of this bzanch, Dum fuit -in 
priſona, ſuch excellent learning may be d2zawn ont of theſe ancient fountains, 

Jt may be gathered upon this Act that the feoffment mave by one by dures of 
impziſonment is not void, but voidablez fox if it were' void, ther no Precipe 
could have been maintained upon a votd alienation, and this bzanch ſaith, In 
omnibus brevibus in quibus tenementa petuntur ratione dimiſſionis, &c, dum' fuit 
in priſona. And ſo it is in the caſe of the Jnfant, with whom he is paralleled _ 
in this bzanch, and whoſe caſes are very like in many reſpects: foz as in the Lib.s- fol. rg. 
caſe of an Jnfant, if he ſeal and deliver a Deed, he cannot plead Non eſt fa- Vh*|pdales cafe: 
&um, but mulk avoid it by plea of infancy ſo it is in the caſe of a Fond het 
made by dures of impziſonment t and as tt is tin the caſe of the Jnfant, that a 
feoffnent by livery of ſeiſin made by his own hand is voidable by entry, oz 74,0 51 | 

! : EOS 8. fol.42,43: 
Action, and not void; ſo it is in the- caſe of a feoffment made by one by dures &c, Whirtingams - 
of imp2iſonment, and liverp made by his own hand, as by this bzanch it appear- caſe. 
eth : andas in the caſe of an Infaut, a feoffment made by Letter of Attozny is 24 af. p.20. 37 Ec 
void, and the Feoffe is a Diſleiſoz 3 ſo it is in the caſe of a man that makech 325-47 53 9: . | 
it in the ſame manner by vures of impziſonment, ' 49. 98.6.6. 38 H, 

And as none ſhall avoid the feofftment of the Infant when livery is made by 6.29. 2 E.4.21- 
his own Hand, but only he himſelf oz his heirs, which are p2ivies in blod inhe- Whicringams caſe, 
ritable, and neither pzivies in Law, noz p2ivies in eſtate: ſo it is in caſe of a %?! ſupra. 
feoffment made in like manner by dures of imp2iſonment, ic ts only voidable 
by p2ivies in blod inheritable, ana not by pzivies in Law 02 eſtate, 

And by theſe reſemblances and diverſities this Ac is underſfod, and our 
IWoks that ſem prima facie are well reconciled t The dures per minas, aut cauſa 
metus, belongeth not p2operly to be treated of here 3 fo this bzanch ſpeaketh 
only dum fuit in priſona 3 only fo2 affinity ſake it 1s to be known, that a man 
ſhall avoid his Deed foz' mannas of impziſonment, albeit he were never impi- 39 E-3-28. 11 R.2: 
ſoned : foz a man ſhall avoid his own act foz mannas in four caſes, viz. 1. foz Dures 21. 35H, 
fear of loſs of life, 2. of loſs of member, 3. of mayhem, and 4. of imptiſon- 17:3 ps ep 
ment 3 otherwile it is fo2 fear of battery, which may be very light, o2 foz bur- 7? 5 751458 
ning of his houſes, oz taking away, o2 deſtroying of his gods, oz the like, fo 
there he may have ſatisfaction by recovery of damages. 

This fear, by reaſon of mannas, is well deſcribed by Bracton, Metus autem þ,.. 4.1.2 f0.16.k 
eſt przſentis, vel futuri periculi cauſa, mentis trepidatio, . & przſentem debemus © ON 
accipere metum, non ſuſpicionem inferendi cjus, vel cujuſlibet yvani & meticulofi 
hominis, ſed talem qui cadere poſſit in virum conſtantem talis enim debet efſe-me- 
tus, qui in fe continet mortis periculum, & corporis cruciatum, 

Wut there is a great diverſity between the making of a continual claim, oz 0 PN INE! 
entry into lands, and the avoiding of a mans own az fo2, fear of battery is a CR of the In. 
Od cauſe to make a claim as near the land as he dare foz fear of batterp (fo ftiruces, ſe&.419, 
the recontinuance of an ancient right is favoured in Law) but it is no cauſe to 
avoid his own act ; wherein it is obſervable, how fear of imp2ziſonment (which 
is a manner of captivity) is moze grievous and odious in Law, then the fear 
of battery. * See the Stat. de 

De& moze of this matter in the firft part of the Inſtitutes, ubi ſupra; _ levand, 


- OE. - ; p , Li.4 fo.127, &c« 
TC Ratione dimiſſionis. J Here, as in many other places [Demiſe] is peverlies cate, 
applied to an effate either in fe-ſimple, fe-tail, oz fo2 term of life, and ſo com- Ror. Parliam. 


monly it ts taken in many Writs, 50 Ez. DU.127, 

* But this Act'extendeth not to every kind of demiſe oz conveyance; foz if 6 23-39: $7 E.3; 
the demiſe oz conveyance be by Fine oz other matter of Recozd, #c. this bzanch {;'x.4, Audica 
extends not £o it, fo2 regularly conveyances, o2 other Acts of Recozd knowledg- querefa 26. 20 E.33 
ed, 02 made-by one that is Non compos mentis, 02 by dures of impzifonment, 1bid-27. 18 Ez. 


- . Is aw: ; ib.4, 29 21 E-3:24" 
ws —_—_ by him oz his heirs by Law: Yereof ſee Bevcleys cafe, Lib.4 27 Afl.53. 8H.6, 


39. Is Eedeſe 
Nqq 2 | And 


"I 
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' x8.9.16. 168.79, And ſuch conveyances, o2 other As of Recozd knowledged, oz made by an 
5b. 68.8. Saver Jnfant, are alſo unavoidable, unleſs he doth avoid them by Urit of Erroz, oz 
def.Br.g0. 1" gy Audita querela, during his minozity 3 and therefoze this bzanch is to be under- 
——-_g 16 EZ. fied of alienations made in paiis, and not by matter of Recozd. 
3H.6.10. 9.6.38, A recovery by default againſtan Infant is erroneous, and fo is a recovery 
by default againſt a man in p2iſon, though he be lawfully impziſoned; but che 
7 Part of the In- Jnfant muſt reverſe it by Writ of Erro2 during His minozity, becauſe his in- 
ſtitutes, ſe&.438. op "4 be tried by inſpection, but the man in pziſon may reverſe it when 
will, 


C A P. XLIX. 


Hancellor, Treaſurer, Juftices, ne nul de counce! le Roy, ne 
Clerke de la Chancery, ne del Efchequer, ne de Juftice, ne 
dauter miniſter, ne nul del hoſtel Je Roy, ne Clerk, ne lay, ne puis 
reſceiver eſgliſe, ne advowlſon de eſpgliſe, ne terre, ne tenement in fee 
per done, ne per achate, ne a ferm', ne a champerty, ne en auter ma- 
ner, tanque come le choſe eſt en plee devant nous, ou devant ull' de 
nous miniſtr*, ne nul lower ent ſoit pris. Et qui encounter ceft choſe 
face, ou per luy ou per auter, ou nul | bargezre et] face, ſoit punie a 
Ja volunt le Roy, auxibien celay qui le purchaſera, come celuy qui le 
fra, 11 E.1. Chawpertie 1. Articuls ſuper Chartas, cap.11. 


C Chancellor, Treafurer, Juſtices, ne nul de councel, &c. } 
This is a Law of addition and explanation fo2 the @tatute of W.r.cap.25. Pur- 
veiant que vul miniſter le Roy, &c. Jt was doubted, whether the Chancelloz, 
Treaſurer, Juſtices, and thoſe of the Kings Councel, being perſons of ſuch 
eminency, were. within theſe wozds | Nul miniſter k Roy, ] and therefoze this 
Act by way of addicion and explanation both add, Chancellor, Treaſurer, Juſti- 
ces, & Councecl le Roy. 
Alſo this Act is an addition to W. r. cap. 28. foz that extendeth but to the 
Clerks of the King, o2 of the Juſficesz this Act addeth, Clerks of the Chance- 
ry, aud of the Grchequer, and of any other Dfficer; it addeth alſo thoſe of the 
Bings houſe, be they of the Clergy oz Laity 3 and alſo that they ſhall take 
n9 reward, fc, x 
And it is to be obſerved, that neither the Chancelloz, Treaſurer, any of the 
Iuftices, oz any of the Kings Councel, noz any Clerk herein mentioned, nozx 
any of the Kings houſe of the Clergy o2 Laity ſhall (hanging the Plea) receive 
any advowſon, land oz tenement, by gift, purchaſe o2 fearm, either foz champer- 
ty 62 otherwiſe 3 ſo as none of theſe perſons here p2ohibited can acquire any ad- 
vowſon, land, o2 tenement, depending the plea, though tit be bona fide, and not 
foz champerty oz maintenance 3 partly in reſpect of their greatneſs, and part!y 
tn reſpect of their places, both in the Kings Court, and in the Court of Juffice 3 
$oATN.p.3-32 E.3. [0 as the very countenance and places of theſe men, when they become intereflev 
Champerty 6. in the land (co ipſo) are apparent hinderances of the due and indifferent p20- 
where or ge c@ding of Law and Juſfice, An ercetlent Law, and wozthy to be known, and 
Ya perſons, Moſt neceſſary to be pur-in execution ſo as true it is, that if any other perſon 
otherwiſe they Purchaſe bona fide, depending the ſuit, he ts not in danger of champerty: 2uc 
could not be law. theſe perſons here p2ohibiteo cannot purchaſe at all, neither foz champerty noz 
SE FLING: otherwiſe, depending the Plea. Euc theſe perſons here pzohibiced mult be chars 
2203.10. 6 E-g.1, $69 vpon this Ac, and not fo2 champerty, unleſs they maintain, = 


Cap.50. Weſim. ſecond. YAM aB5 © 


And this a great addition to the Dtatute of W.r. cap.25. which extended on- 5 x.,.44. gAs; 
' Ty where the purchaſer (pendente placito) did maintain, X \”: 292 PiCotath.. 
And in theſe caſes pzohibited by this Law, the child cannot infeoffe the fa- 
ther,noz the father his child,oz the like,as they may do upon the other Dtacutes, 
And the p2ohibicion here foz taking of rewards 1s very remarkable, 


C Soit punie a la volunt le Roy. '] Theſe wows are expounded be- 
foze upon W.1. cap.25. 

And where both the ſaid Dtatutes conclude in effex concerning the puniſh- $ce the Statute of 
ment, Et que le fra; this Act addeth, Auxibien celuy que le purchaſera, come ce- Ky oa 7 lp 
lay que le fra, that is, both the giver and taker, = Side, 

Sg the Statute of W.1.cap.25. & 28. and the Dtatute of 28 E.1. Cap.IT. and w,r, cap.25,28, 
Taftly, the Stacute of 52 H.8. cap.9. whereby all fozmer Statutes concerning 28 E.1. cap. 11, 
maintenance, champerty, and imbzacery are confirmed, and commanded to be 32 H8.cap. 9. 
put in due execution, and by that Dtatute excellent pzoviſions are made con- 


cerning the ſame, 


C Auxitbien celuy que le purchaſera, come celuy que le fra. ] x 
And pet the party grieved may have his Action againff the purchaſer only, if 3! £3: Clamper- 
he will. or the Statute of 
We have ben the moe b2ief in expoſition hereof, becauſe we have treated x1 E.3. Ver. Mag- 
vf this ſabject befoze in the expoſition of the Statute of W.1.cap.25, & 28. and 2 Charr. Star, de 
ſhall have moze occaſion to ſpeak hereof when we come to the ſaid Act of 28 E, <mPperty« 
JT. CAaP.II: | 
The cauſe. wherefoze this Chapter was publiſhed in French, was, foz that 
the ſaid two Chapters of W. 1. wherenunto this Ac maketh additions, were 
likewiſe publiſhes in French, 
Og Articuli ſuper Chartas, cap.11, 


CAP. L. 


Mnia pradicta ſtatuta incipiant conſervari ad feſtum ſan&i Mi- 
chaelis proximo venturum, ita quod occafione aliquorum de- 
lictorum contra aliquod prexdictorum ſtatutorum citra prxdictum fe- 
{tum perpetratorum, pcena delinquentibus, de quibus mentio fit 1n ſta- 
tutis, non infligatur. Super vero ſtatutis in defeCtum legis, & ad re- 
media editis, ne diutius querentes cum ad curiam Regis venerint re- 
cedant de remedio deſperati, habeant brevia ſua 1n ſuo caſu proviſa, 
{cd non placitent uſq; poſt feſtum ſandti Michaelis ſupradiftum. 


C Omnia prxdicta ſtatuta incipiant conſervari, &c. ] This was verp 
juſtly added, to the intent that all men dwelling far oz near might be well in- 
fo2med of theſe Laws befoze thep were puniſhed by them 3 the Parliament be- 
gun polt Paſch. and hereby day was given until the Feaſt of Saint Michael. 


C Ad feſtum Sandi Michaelis. ] albeit there be two Feaſts of Saint 5 £35 2985: 
Michael, Saint Michael the Archangel, and Saint Michael de monte ctumba, com- JZagent 52. 
monly called Saint Michaelis in the mount in Cornwall ; yet that Feaſt that » Parr of the In« 
is moſt notozious and of greateſt account is to be taken, and that is the Feaſt ſtirures, ſeR.g9. 
of Saint Michacl the Archangel celebzated on the 29. dap of September, and not 


the Feaſt celebzatev the 16 dap of November, 
| Note, 


WW 


Weſtm. ſecond. © Cap. 50. 


Cambden Brit. 
136,137» 


Note, that both were the Feaſts of Dain Michael the Archangel, but the 
Feaſt of Saint Michael the 29. of September is the molt notozious, both in 
Legal p2ocedings, as Oftabis Michaclis, &c. and never Ocabis Michaelis Arch”, 


and common eftimation fo2 payment of Rents, beginning andending of Leaſes, 
and the like, - 


C Super vero ſtatutis in defe&um legis & ad remedia editis, 
ne diutius querentes, cum ad curiam Regis venerint , rece- 
dant de remedio deſperati, habeant brevia ſua in fuo cafu proviſa. *] 


Ad remedia; that is, when any the Statutes made at this Parliament p2ovide 


Fleta lib. 1. C4, 12» 


BraRt.li, 5.10.41 3. 


remedy fo2 the party grieved, he ſhall have an Action grounded upon this Act fo2 
his relief therein; and theſe wozds [ Ad remedia | do diſtinguiſh them from thoſe 
Acts which give the penalty to the King alone, And Hereupon they are called 
in ancient Autho2s, Brevia remedialia, which are to be framed upon theſe Acts 
by learned men, whereof Fleta ſpeaking of the Maſters of the Chancery, ſaith, 
Ipſi autem collaterales & ſocii Cancellarit eſſe; dicuntur praceptores, co quod bre- 
via (caufas examinatis) remedialia fieri przcipiunt. And ſometimes they are called, 
Brevia magiſtralia, becauſe (being out of courſe) it 1s a maſters piece to frame 
them as they ought, 


C Recedant de remedio. ] Sg befo2e in the Expoſition upon the 24. 
Chapter of W.2. the like clauſe. 


Statutum 


| : js "\} Fo 2-547) ; : » #74 | , 
| ; j 1 | 4 > 3.2 3! 3 | Ka 
Otat,de UWircumipecte agatts, 


-EDITUM eAno 13 Edw. 1. 


{2 


| E X talibus Judicibus Salutem, *. Circumſpedte. agatis.de. nes» - 
TL Y gotiis tangentibus Epiſcopum Norwicenſem, 8 ejus Cleruni; 
non Puniend' eos. (1 JO tenuerint-in/ Curia Chriſtianitatis de 
his quz mere ſunt fpiritualia, viz. de correctionibus quas Prxlati 
faciunt pro mortali peccato, viz. pro fornicatione, adulterio. & 
hujuſmodi, ' pro quibus aliquando infligitur pzna. corporalis, ali= 
quando' pecuniaria, maxime {i conviftus fuerit de hujuſmodi liber 
homo. Item {i Prelatus puniat pro cimeterio.non clauſo, Eccleſia = 
diſcooperta, vel non, decenter ornata, in quibus cafibus alia pena 
non poteſt- infligi, quam. pecuniaria. Item fi reftor petat verſus 
parochianos oblationes & decimas debitas vel conſuetas, vel fi retor 
agat contra teftorem de-decimis majoribus, vel minoribus, dummos. 
do non petatur quarta, pars valgris Eccleſizx. Item fi refor petat. 
mortuartuin in partibus ubi mortuarium dari conſuevit. Item- ſi 
Przlatus aticujus Fccleſiz,* vel advocatus petat a reore penſionem 
ſibt debitam, omnes hujuſmodi petitiones ſunt faciend* in foro Ec- 
clefiaſtico. De violentia manuum- injectione 1n' Clericum, . & in 
cauſa diffamationis conceſſum fuit alias, quod placitum inde teneatur, 
in Curia-Chriſtianitatis, cum non, petatur pecunia, ſed agatur ad _. 
correttionein' peccati, & fimiliter pro fide Izftone. In omnibus pre- 
dictis caltbus habet judex Ececleliaſticus cognoſcere regia prohibitione 
non obſtante. lh 0: 


IE de 5 = ; Rot.Parl. 2s E.3; 
C: Circumſpefte. agatis.. ] There was affo at this Parltanierit holden Scar.3.nu.62. 
at Weſtma?' Anno/13 E.1. a Writ deviſed, called CitcumſpeRe agitis de negottis 19 Sys jurifd. 28. 
cangentibus Epiſcopum:Norwicenſein, &<jas Clerum. | 4 n 34 y on FO 
Though ſome have ſaid that this was no Statute, but made bp che P2elates pj.com. 674g 
themſelves, yet that this is an Act of Parliament, it is pzoved not only by our 2 E.6.c.13, ver- 
wks, butaiſo by an'Act of Parliament, .* * fu fivem tg. fol 


ff; b ; LIEN 2 ; the . -& Thorp.l.5 fol, 
C De negotiis tangentibus Epiſcopam Norwicenſem.] The Sis 57. 17.61.24. 


ſhop of Norwich is here put but fo2 example, but it extenvech to all the Biſhops p1.com. 35 .b- 
within this Realm, | 


C In 


"T ircumſpee agath.. _ Cap.1, 


ute». At} od 


Glany. 1.12.ca.2r. | In Curia Chriſtianitath. ] So called, becanſe as in the ſecular Courts 
o 4 hl 3 the Kings Laws do ſway and decide canſes, ſo in Ccclefiaſtical Carts the Laws 
& lzpe lid. of Chyiſt Foutd rule and direc fo2 which cauſe the Judges in thoſe Courts are 
& ſepe alib, Divines,as Archbiſhoys, Biſhops,Archveacons,te, Linwvods wopws are theſe, tv 
Flera lib.6. ca-47+ Cuzja Chriſtianitatis,  Feclefie, in qua ſervantue leges Chriſti, cun) tamen in foro 
Regiſt.339- W-2. $pio ferventar leges mundi. Inllibro rubeo in Scaccar? inter leges H. 1. thus it is 
Soc ; Ly. contained, cut antiqua fuerat Hſtitutione formatum falutari Regis imperio vera 
g!orum. 1i.z. ca.9- nuper eſt recordatione formatii generalia comitatuum placita certis locis 6 vicibus, 
F.N,B.q1,8&. G&c, interſint-autem Epiſcopi, Comites, Vicedoruini, Vicarii, Centenarii, Alderma- 
Linwootl 44 ni, PrzfeRi, Przpoſiti, Barones, Vavaſores, Tingrevii, & ceteri terrarum dominidi- 
cumſpeRe agutls ligenter intendentes, ne malorum irmpunitas, aut gravionum pravitas, vel Judicium 
fol.9 1. ſabverſio ſolita miſcros laceratione confiniant. Agantur primo debita vere Chriſti 
Liber rub, in Cu- anitatis jura, ſecundo regis placita, poſtremo- caulz fingulorum dignis fatisfationis 
ſtod. rem. Regts. 66 expteantur. | 
OG And if any defire to lok befoze the Conqueſt concerning this matter, he may 
Inr'leges Reg read amongtt the Laws publiſhed by King Edgar, Celeberrimus autem ex omni 
Eagortc9P's" ce fatrapia conventus bis quotannis agitor, cui quidem illius Dioceſis Epiſcopus & 
nator, Alderman, Aldermanus interfanto , quorum alter jura divina , alter humana populum 
or Elderman. i edocets. | - Ha | 
—_ _ Thus much by reaſon of this wozd [ Chriſtianicatis] having been ſaid, let us - 
Sherive i. _ return-to our Att. ; 
itus, (cu cuſtos ws R 
jm Gros C Mere fpiritualia. 7 Sic dia, quia non habent mixturam temporalium : 
| Mhey are here called mer ſpiritual, fo2 that they have no mixture of. the tem- 
pozalties, and becauſe they are cozrections pro ſalute anime. 
Britton fol.11.b. Britton ſaith,Que ſeint Eliſe eit conuſance de juger de pure ſpiricualite: Yeres 
BraRon 1.5. fol. fie, Dchiſmes, holy D2ders, and the like are mer ſpiritual things 3 Note it ap- 
493zKc. Flera 1.2. yeareth by the conſtitution of John Stratford, Archbiſhop of Cantexbury in a 
CaP.F 3- a ynod in London Anno Domini 1380. 4. quidam <tiam, &c. that adminiſtrati- 
| = outta on. of the gods of a man dying inteſtate, was granted to'D2dingries, Conſenlu 
fol.q. li.7. fo.44. Regis & magnatum regni Angtiz tanquam pro jure & Ecclefiaſtica hibertate ab olim 
Kennes Caſe. =extiterit oxdinatam. And Linwood ſaith, that Pzobate of Teſtaments, De con- 
= __— in ſyetudine Angliz, & non de jure communi, belong to Court Chyiſfian « which 
verks Morcuary: I have added foz thze cauſes, | | 
Linwood ubi fup. 2+ That theſe things being tempozal, and not mer fpiricual, as our A> 
ſpeaketh, belonged not ab initio to the Court Chziftian., | 
2, That the Eccleſiaſtical Judges derive their Juriſdiction therein by Pars 
liament, and the cuſtom of the Realm, and not from any fozrein power. 
2 Rat tir, Teftus, 3- Andlaſtly, that herewich our Recozds and Boks do accozd and agre®. 
4+ 12 F8.7.12.0. 5 ; 
See hereafter vet- _ | Pro-mortaly peccato, viz. fornicatione, adulterio, &c. ] There 
bo Mortuary. +, two examples put in particular of mer ſpiritualty foz cozrection of theſe 
offences. 

In ancient time the Kings Courts, and ſpecially the Leets had power to en- 
quire of, and puniſh-foznication aud adultery by the name of Letherwite, and it 
appeareth often in the ok of Domeſday that the King hadthe fines aſſeſſed foz 
thoke offences which were aſleſſed in the Kings Courts, and could not be tufli- 
ced in curia Chriſtianitatis, | 


C Et hujuſmodi. } fTheſe are to be taken fo? offences of like nature, as - 
the two offences here particularly expzeſſed be, as ſolicitation of any womans 
ciaticy w_ is elle hes theſe, _ * 77 which s _reers as 0s 

i ; th agreth Linwood, who expounding this th, Non intelligas 
Um—_—_— Pl P mortali peccato, ſed de tali, cujus punitio de ſua natura ſpeRtat ad forum Eccleſiaſti= 
ſupra. cum nam fi de ratione cujuſlibet peccati mortalis cognoſceret eccleſia, ſic periret 
temporalis gladii jurifdicio. cp 
ro 


. —_ 
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C Pro quibus aliquando infligitur pena corporalis, aliquando 
pecuniaria. ] Yere parna pecuniaria muſt be intended by way of commuta- 
tion of penance, as it ts clearly expounded by the Statute of Articuli ſuper Char- Art-ſuper Chart, 
tas3 Item ſiPrzlatus imponat poenam pecuniariam alicui pro peccato, & repetat il- TT | 
lam, regia prohibitio locum habeat : Atid ſo doth Britton take it, _ 


; Ln: : ] F.N.B.53.4. 
Vide Artic? contra prohibit” regiam Vet. Magna Charta, pro Cormeterio non verMay.Churt. 


clauſo, | | 
The Pariſhioners ought to repair the incloſure of the Church-yard, becauſe Regiſter, 

the bodies of the moze common ſozt are buried there, and foz the p2eſervation of pg ve ny , 

the burials vf choſe, that were, oz ſhould have ben whiles they lived the Tem- 77077 cf 

ples of the Holy Ghoſt : And coxmiterium is derived of the G2xxk verb owes, 

that is, dormio, and therefoze cormeterium eſt quaſi dormitorium, quia mortul 

dormire dicuntur uſ{que ad reſurre&ionem. And alſo if the Church-yard be not 

decently incloſed, the Church which is domus Dei cannot decently be kept,and . 

therefoze this the Pariſhioners ought to do per conſuetudinem notoriam & ap- Regift.44.b, 

probatamn, and the conuſans thereof is allowev by this Act. 


C Eccleſia diſcooperta, vel non decenter ornata. ] Jn the ſame 
manner the Pariſhioners by thfs Act ought to repair the Church, foz that it is 
the place where Divine Service is celebzated, and the bodies of the Pariſhio- 
ners of the beſt quality are buried; in reſpect whereof this Law doth allow 
the Cccleſiaſfical Court to have conuſans thereof, and fo the p2oviding of ve- 
cent oznaments fo2 the celebzation of Divine Dervice. 


C Ecclelia diſcooperta. ] This is intended not only of the body of the negiſtubicupra. 
Church, which is parochial, but alſo of any publick Chappel annexed to i ; F-N.B.50.n. 
but it extendeth not to the p2ivate Chappel of any, though ic be fired to the B''*confol.xr. 
Church, foz chat mult be repaired by him chat hath the p2oper uſe of it; foz, 
qui ſentit commodum, ſentire debet & onus 3; and this the Pariſhioners ought Regiſt.44.b. 
to do per conſuetudinem notoriam & approbatam, and the conuſans thereof is 
allowed to them by this Ac, but the Chaiincell is to be repaired by. the 
Parſon, #' | 


C Oblationes, decimas debitas, vel conſuetas, ] Oblationes in the Art* contra prot 


Canon Law are thus defined, | regiam Vet.Mag. 
Oblationes dicuntur quecunque a piis fidelibuſq; Chriſtians offeruntur Deo & <a"-Ar MER | 
Eccleſiz, five res (olid?, five mobiles. ' =. E ne 
| Cap.Cler. 


C Decimz. ] Jt appeareth by the ancient Writ, De re&o de advocatione wvzſt-13. 
decimarum, and by the like ancient Writ of Indicavit, whereof you may read Regiſi.fol.29.& 35. 
befoze in W.2, cap.5, verſus finem, that the right of tithes,was tried in the COIIy | 
Kings Court, Aba WTI a 
 * Andthis appeareth by an Act of Parliament in Anno 18 E.z. cap.7. and it 4 E.3-29. 38 Ex 
is agreed in 4 E.3. that befoze the Statute (meaning W.2. cap.5.) every Par- 4 ork 


| : 13. 38 H.6-20. 
fon was ouſted to demand tithes in Court Chifftan. Bra&.li.5.fo.qoT. 


Bracton lib. 5. fol. 401. fatth, Quod decimz ſunt ſpiritaalitati annex2 : and Brit. ub1 ſupra. 
Bricton, who was Biſhop of Hereford, and learned in. the Laws of this Realm, hue leges Edw.' - 
treating of what things the Church hath conulans, omitteth tithes. : 9 ee erred 

- Pereby it appeareth that the recital in the Statnte of r'R.2; chac purſuit foz. of rithes,ir is ſaid, - 
tithes of right ought, and of ancient time did pertatn co the Dpiritual Court, Hec predicavit bes 
mult be intended by fozce of fozmer Acts of * Þatliainent, cas things annexed £7 Augsſtinus & 
to the Spiritualcy) as of W.2.'of this Ac made'in'r3 E, 7. Articuli Cleri, cap. ©2105 ſvn; «Ree 
I. &c. 18 E.3: cap. 1. and is confirmed by later Artsof Parliament, as 27 HS, rey 
cap.20: 32 H.8. cap.7, and'2 E.6, cap.iz. © | | 

Now of tithes there be thze kinds, pzedial, perſonal, and mixrt, and this Act 
extendech to them all, and foz perſonal tithes ſee the Statute of 2 E.s. cap.13. 


RrrY And 


[4 
. 
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And true it is, that of ancient time the Parſons did ſue foy ſubtraction of 
tithes in Court Chziftian, but if the right of tithes had come in queſtton, tt 
ſhould have been tried by the Common Law: and therefoze in libro xubeo inter 
leges Henr. 1. ſpeaking of purſuic fo2 tithes in Court Chaiftian, it is ſaiv, Si 
Rex patiatur 3 but at this day it is without queſtion, as hath ben ſaid, that foz 
ſubtraction of tithes the conuſans by fo2ce-of divers Acts of Parliament doth be- 
long to the Eccleſiaſtical Court, x 


—— 


See the AR of C Ve! conſuetas. '] By this Act modus decimandi, veal compoſition, o2 
2 I Cone 8 by p2eſctiption, oz cuſtom is eſtabliſhed, foz hereby are tithes divided inco two 
F4 SET: 7E.6, Parts, in decimas debitas, and that fs quota pars, the tenth part, and into deci- 
79. Do. Stud, mas conſuetas, and that is a duty perſonal due by cuſtom and uſage tothe Pars 
I65,167s ſon, ec, in ſatisfaction of cithes 3 as a pearly ſum of money, oz other dutp, and 
theſe are here called decimz conſuete, and foz this modus decimandi the Par- 

ſon, #c. may ſue in Court Ch2iſtian, aud is warranted by this-A, 
There is alſo a real ſatisfaction foz tithes, as if of ancient time land hath 
8 E.4. ubi ſupra, ben given by the conſent of the Patron and ©zdinary to the Parſon and his 
F.N.B. 41,43 Succeſſo2s in ſatisfaction of tithes out of other lands, this is alſo a god diſcharge 
of tithes, but foz this oz the like real ſatisfaction he cannot ſue in Court Chzi- 
fftan, but at the Common Law ; Of this real. ſatisfaction you may read a 
Mich.25 H.3. Co- notable Reco2d in 25 H.3. which was befoze the making of this Ac,. and the 


ram Rege Rot.c. : Fe 
Wileſty 5s. effect thereof is this : 


Regiſt. fol.38. 8 H. 
6.14. 8 E.4-14. F. 
N,B.41-g- & 43.K 


39 E-3e23 


Ti 


C Dum- 


= 
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; C Dummodo non petatur 4. pars. ] 0 as at this day in caſe whett See w.2, cap.s; 
one perſon of the p2eſentation of one patron demand Tithes againſt another 

perſon of the pzeſentation of another patron in Court Chziſtian, amounting 

£0 a fourth- part, &c. the right of Tithes at this day is to be tried at the Com- 

mon Law, 


y— 


——————_. 
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C Mortuarie. |] Dy, acorlſe preſent. Mortuarium fs a gift left by a man Brit.fol.r1.b9 R 
at his death, pro recompenſatione ſubtractionis decimarum perſonalium, & ob- Artic.Cler.cap.t? 


lationum. wh | | = py _— 
Jn 2 H. 5. the opinion was againſt the Boztnaries, becauſe they were not cap.s. 


contained in the Dtatute (meaning Artic? Cleri. ) | 
There is no Poztuary due by Law, but only by Cuffom, which ts pzoved bp 
the wo2zds of this Act, viz. Ubi mortuarium dari conſuevit. And this Act allows 
eth the Conulans thereof to Court Chaiftian. | | 
De the Dtatute of 21 H.8. cap. 6. where Moztuaries ought tobe-paid, fog 21 H.8. cap.6; 
what perſons, and how much, and in what caſe none tis due. | 
- Some have-ſaid, chat the King hath a Wo2tuary after the deceaſes of every Inter communli 
Archbiſhop and Biſhop; true it is, that the King after their deceaſes hath fix fl: 2 now in © 
things, viz. toule the wo2ds of the Reco2ds) 1. Optimum equum five palefri- SO ior A 
dum ipfius Epiſcopi cum ſella, & frzno. 2, Unam chlamydem five clocam cum ca- Tr. 36 E.3. ibid;” 
pella. 3. Unum ciphum cum coopertorio. 4, Unum pelvem cum lavatorio ſrve poſt mortem * 
aquar'. 5. Unum annulum aureum. 6. Necnon-* mutam canum, quz ( faith the - 4g Cineet., | 
Kecozd).ad dominum regem ratione prerogative ſuz ſpectant, & pertinent. *. pou fk oF: 7 
And there ts a ſpecial Tri that iflueth out of the Erchequer, after the de- morrem archiep: © 
ceaſe of the Biſhop, fo2 anſwering of the-ſame. And in the Recozds this ts Ebor.  _ | 
called, Multa: Epiſcopi, 02 Multura Epiſcopi, derived a Mul&a, for that it was a es benak's 
Fine, o2 final ſatisfaction given tothe King, that they might have power to Þ!* Fenen,nnlt4 
make their laſt Wills and-ZTeſtaments, and to have the pzobate of other mens Lib.MatheiParker; 
Teſtaments, and the granting of*Adminiſtrations : foz true it is that is ſatd, publiſhed Anno _ 
Nullam habebant Epiſcopi authoritatem preter cam quam a rege acceptam refere- dom-1573. Rot- * 
bant, jus teſtamenta probandi non habebant,adminiſtrationis poteftatem cuiquam de- ©2u% 7 H-3.m-19: 


RIOT uy : , -- == Ror.Pat, 36 H.3- 
legare non poterant, nec ipli quidem teſtamenta facere de jure. communi, dum id i , 


> M.I. | 

lis regnante Henrico 3, conceflum erat, '& confirmatum vivente Edw,1.&c, Tit. de conſuets | 
Linwood, who w2ote in the Raign of H.6. ſaith, Beneficiatus ton poteſt teſtari > trexrain ___ ; 
de communi jure, ſed de conſuetudine in Anglia. oo eng» Wig 


| . F , Chaprer, verbo | 
©0-as this-duty, which the King hath after the death of Archbiſhops and Bi- _ foltirualia: 
Hops, 1s not-any Woz2tuary, | 


C $1 przlatus alicujus Eccleſiz, vel ejus advocatus petat a refore 


penlionem.. ] This Act giveth Conuſans of ſuit foy a Penſon; when a Pze- Re gr: 
late oz a P2102 demand a Penſion of a Parſon of a Church. - ' F.N.B, 52.0, +» 
But this mul be intended of a Penſion which had his eſſence by ſome ©2- , +... >. 6 K-51. 
dinance made by the ©2dinary upon a controverſie fo2 Tithes, o2 the like ; by - Fer. 4 px hh 
which D2dinance the Tithes are to be injoyed by the one, and he is to pay a 17 £3332. 19E-36 
Penſion fox the ſame tothe other : fo2 this Penſion, becauſe ic beginneth by an Preſcriprion g8. - 
Eccleſiaſtical Act, anv by an-Eecleſiaſtical Judge; he may take his remedy by 3! * Jarich 6 
kozce of this Ac in the Eccleſiaſtical Court; but if a Penſion be clatmed by 76 E.34.nnvity 24: 
p2elcription, there, kxeing a-Wirit of Annuity doth lye, and chat p2efcriptions' 40 E.3:3-b. Regiſts 
mulk be tried by the Common Law, becauſe the Common and the Canon Law 384- 11 8.4.68. -* 
do therein viffer, thep cannot ſue fo2 ſucha Penſion in the Eccleftaſtical Court, ? 5-23: 7 56+ 
no mo2e then if a Penſion be granced by Dzd by a Parſon wtth rhe conſent of wed 
the P2ioz and Dzdinary, 
- A Writ of Aunuity muſt be bzought therefoze at the Common Lawt and all 
this doth notably appear by a Judgment in the next year after the making of this paſch, ta Ex, bo 
©atute, where the caſe was, that the Abbot and Covent of Leiceiter did by their. Re my 0 


| | Rot.69, 
Deed under theic Covent ſeal, bearing vate Anno 25 H.3. grant to the Abbot of Leicett- 


Kerr 2 aint 
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Saint Ebrulfe and his ſucceſſozs a yearly Rent oz annuicy, fo2 certain Tithes 

anted by the Abbot and Covent of Saint Ebrulfe to the Abbot of Leiceſter any 
his ſucceſlozs 3. oz which annuity o2 yearly Rent (being granted out of no lands) - 
the Abbot of Saint Ebrulte bzought a Writ of Annuity againſt the Abbot of 
Leiceſter: wherein the Judgment was, Et quia cognitio placiti petendiannuum 
redditum direQte fecundum conſuetudinem regni fpectat ad curiam domini Regis, 
& in ea debet hujuſmodi placitari,& przdicus Abbas de ſanto Ebr, petit quendam 
annua} redd” fibi debitum per przd* contractum in pred? feriptis contentum inter 
przdeceſſorem ſuum, 8 przdec' pred? Abbatis Leiceſt*, 8& non aliquas decimas.Con- 
fiderat* elt, quod przd* Abbas de ſand. Ebr* recuperet de cxtero pred” annuum red- 
ditum verſusprzd. Abbat. de Leic', & fimiliter arreragia ſua de tempore iſtius Ab- 
batis de ſand. Ebr, que taxantur p Juſtic' ad x1 8 Abbas de Leiceſt? in miſericor- 
dia,&c. Poſtea venit przdict.Abbasde Leiceſt, & fatisfecit pred. Abbati de ſanto 
Ebrdelx1. ad tres vices, & etiam de aliis arrcragiis przd* redditus uſq; ad hunc diem 
a tempore impetrationis brevis, de tempore prxd* Abbatis de ſanto Ebrulpho,&c. 

wn this diverlity this Statute is well explained, and all our Boks 
reconctited, 

De the Statute of 21 H.8. ca.6. where Poztnaries ought to be paid,foz what 
perſons, and how much, and in what caſes none is due, 


F "2 


4p d Prohibiti- C De violenta manuum injectione in clericum.] Note a diverſity be- 
« 8.3. Prohibict- tween a Dpiritual man of the Church conſecrated to the ſervice of God, any 
on 29. 31 E.3 gods dedicated to Divine ſervice, oz merly Eccleſiaſtical ; fo2 laying of vio- 
yp 58.0033 E.3- lent hands upon the perſon of any, infra ſacros ordines, the Eccleſiaſtical Court 
ou te priocls hath Conuſans; but foz the violent taking away, oz conſuming of the Dzna- 
Sanz crucisjuxca MEnts of the Church, oz gods dedicated to Divine ſervice, that Court hath no 
turrim London. Conuſans, fo2 that is not given to them ; as fo taking away of the Bible, the 
Tong INGO Lok of Divine Service, the Chalice, and the like, oz fo2 the taking away of 
a ant Image out of the Church but remedy muft be taken foz theſe at the 
Common Law, | 
Tr.4E.3-Rat.zoo, And J finda Recozd that William de Brinckte recovered at the Common Law 
Coram RegeEſlex, by verdict, againſt Otho Parſon of the Church of Beſton, x1. pro ſubtractione 
Brotllg. got. unius bullz Papatlis de ordinibus, altcrius bullz de legitimatione, & tertiz bullz de 
Regiſt.3q —- VEniamexorantibus pro animabus anteceflorum ſuorum. And yet thele were ac- 
| counted in thoſe days Spiritual ; but by the ancient Common Law they have 
Artic. contra pro- jyriſdiction of no gwds oz chattets, but ſuch as be de teltamento & matrimonio. 
ib. Regiam. V=- And foz laying violent hands upon one of the Clergy, the env of that ſuit 
ric.Cleri.cap.r,z, 13 only pro ſalute animz, by Excommunication, oz cozpozal Penance 2 but if a 
x18.4.81. 18 H.6. Clergy-man be arreſted by Pzoceſs of Law, he cannot fox this ſue in the Ec- 
6. 20E.4-10.b. clefiaſtical Court. And if the Clerk ſue in Court Chziftian foz damages foz the 
a kx battery, he is incaſe of Prxmunire, foz in that caſe the Cccleſiaſtical Judge 
42.f.53 ought to pzoceed ex officio, oulp to coxrett the ſin, 
* Hil. 7 8.3. 


Prohib.zo.Regi. C In cauſa defamationis conceſſum fuit alias. ] Where ic is aid here, 
49-2, Vide ſupra 


vardo Mocruary. Conceſſum fuit alias, by it appeareth that the Conuſans of defamation that cor# 
Artic.coar. Prohi- Cerneth mer Spiritualty, was granted by Act of Parliament, implied by this 


bir. Regiam,, —Wwo2d | Conceſſum | foz otherwiſe it could not be granted, 
CEOS, Detamations granted to the Conuſans of Eccleſiaſtical Judges ought to have 


their incidents; Firſt, that it concerns matter merly Spiritual, as 'to call 
TK.52.4. m.j3.a.F, Þim Peretick, Dchiſmacick, oz the like : 2. That it concerns mer Spiritual 
18 E.4.6. matter only, and not mixt with any matter determinable at the Common Law. 
22 E.4-20-33E-3. 3, Although the Defamation be merly and only Spiritual, pet he that is de- 
fins Apt famed cannot ſue there foz amends oz damages, but the ſuit there ought to be | 
Jocer Palmer & fO2cOarection of the fin, pro ſalute animz, and they muſt expzeſs in particular 
Thorp. Artic the defamation in their Libell in Court Chziftian. | 
Cleri, cap.4. If a man give evidence to an Inqueſt to indict one, he cannot ſue foz this de- 

famation in Court Chziſtian, The 
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IRS ſpecte ag _43_ 
The P2ioz of Laund libelled in the Spiritual Court againſt Robert Lee,and Tr. 1g H.8. Coram 

John Lee, foz talling the Pzioz Churls ſon, rotten churl, and canker*d churl, Kege Spilm, Re+ 

and a Pzohibition was granted, foz the wozds concerned no Spiritual matter, ?** 

and therefoze he could not ſue foz them in the Cccleſiaſtical Court, neither 


could he have anp Action foz them at the Common Law, -. 
Af a man call one a perjured man, he mult take his remedy at the Common 32 f8. Pr.ARion 


Law 1 le caſe 104. 
A ſtit was in the Eccleſiaſtical Court foz calling one Falſe knavbe ; and foz Rege _—_— 


the ſame cauſe a P2ohibition was granted, and Knave ab initio was no wo2d of 23 E.;. Star. de 
rep2oach, but ſignified a man-ſervant, and a knavezchild a man-child ; and this a op? 
caſe was between March andBele of Kent. DR v4 

C Pro Izfione fidei. ] This is to be ttmverftod where the thing to be ,, a p.7. "2 Ha; 
done is meer Dpiritual, and neither Tempozal, noz mixc with the Tempozalty, 10. 1 i H.4 88. 
be is real o2 perſonal, becauſe the Eccleſiaſtical Court cannot hold plea of the 38 5.29-20E.4- 
Piincipal , and where hey cannot hold plea of the pzincipal, they cannot holp 29: k<19-39- 
plea of the acceſlozy, Quia cujus juris (i. juriſdictionis) eſt principale, cjuſdem ju- grag.yib.s. fol. 
xis-erit acceſſorium. | 4o1. & 406. b, 

And again, Juriſdiionem non mutat fidei interpoſitio, ſacramentum preſtitum, 
tee ſpontanea renunciatio partium, &c- Et illud idem dicendum erit de debitis, 
& catallis quz non ſunt de teſtamento, vel matrimonio. 

Moe ſhall be ſaid of theſe matters when we come to the Statute of Artic: 
Cleri, Anno 9 E.2, VideR. Bok of Entries, 44.4. Vide Vet. Magn' Chart*, part 2: 
fol.70. Prohibitio formata de Stat, Articuli Cleri. 


I 


Staturum de quo Warranto, 


EDITUM Amo 18 Edw. x. 


m_ 


= = 


2». :Statutum de quo Warranto nouum Anno 18 E.' 11: 


... qualiter brevia de quo Warranto debent termina- 


. rt, & de catero terminart. 


Uia brevia de quo Warranto & etiam judicia ſuper pla- 

cita eorundem reddend' diutinam ceperunt dilationem, eo 
quod Juſticiari1 in judiciis 1111s reddendis de voluntate domini 
regis non fuerunt hucuſque certiorari : Idem dominus Rex ad 
Parliamentum ſuum ' poſt Paſch. apud Weſtm, anno regni ſui 
xv11j de gratia ſua ſpeciali , 8& propter affe&tionem quam habet 
erga Prxlatos, Comites, & Barones , & cxteros de regno ſuo 
conceſlit, quod omnes de regno fuo quicunque fuerint , tam 
religioſi, quam alii , qui per bonam inquilitionem patriz aut 
alio modo verificare' poterunt, quod ipſi & anteceſſores eorum 
vel prxdeceſlores ult fuerint libertatibus quibufcunque de 
quibus per brevia przdicta fuerint implacitati ante tempus regis 
Rich' conſanguine1 ſui aut toto tempore ſuo , & hucuſque con- 
tinuerint : 1ta quod libertatibus illis non ſunt abuſt, quod 
partes adjornentur ulterius uſque certum diem rationabilem co- 
ram eiſdem Juſticiar' : infra quem dominum regem adire poſ- 
ſint cum recordo Juſtic* {1gillo ſao affignat & redire. Et do- 
minus Rex -confirmabit per hteras ſuas patentes ftatum-eornmn 
Et illi qui non poterunt ſeiſinam anteceflorum ſeu pradeceſſorum 
verificare eodem modo, quo prxdictum eſt, deducantur & judi- 
centur ſecundum legem & u# regnt. Et ill qui habent char- 
tas regales ſecundum chartas illas judicentur. Przterea dominus 
Rex de gratia ſua ſpeciali concefſit, quod omnia judicia que redden- 


_ da ſunt in placitis de quo Warranto per Juſtic ſuos apud Weſtm 


poſt Paſch. prxdictum, & pro ipſo domino Rege {i partes quz am1- 
{crunt ad ipſum dominum regem revenire voluerint, tale habebunt 
Poopetogind ff | reme- 


; 
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remedium de gratia domini regis ſicut ſuperius ſcriptum eſt. Con- 
ceſſit etiam idem dominus Rex ad parcend' milis & expenſis populi 
de regno ſuo : quod placita de Quo warranto de cztero placitentur 
& terminentur in itinere Juſtic,. & quod placita adhuc pendentia re- 


adjornentur in ſingulis com ſuis uſque adventum Juſticiar' in par- 
tibus 1llis. 


The miſchief befoze this Statute, as here it is rehearſed, was, that there 
had bien | diutina dilatio] in Writs of Quo warranto, becauſe the-Judges would 
not p2oceed to judgment (the lame being final) without being certified de vo- 
luntate Regis by the Writ de libertatibus allocandis, which was not only a great 
delay, but a great charge to the Þubjen : But the truth is,that this Kings Pf- 
ficers to get thanks of the King by filling of his cofters,cauſed verp many Writs 
of Quo warranto foz liberties to be bzought 3 fo2 where it is ſaid in our Chzs- 
nicles, that thoſe Writs of Quo warranto were fo2 lands and tenements, there- 1 
in they are miſtaken, foz it appeareth that after, that is to ſap, in the 3x pear gr E.r. brief 886; 
of his raign the King div bzing a Quo warranto againſt the Lady of S.to know Vide Bradl.s, 
by what warrant ſhe claimed to hold the Pannoz of C. which- belonged to- his T Bn "Abingdon 
Crown, as that which of ancient time was ancient demeſne , and there it is afe yoltiveſ. pag.a8a, 
firmed and not denied, that this was the fir®t Writ that ever was ſ@n to be ab. | 
bzought fo2 lands 3 Wut certain ft is, that there were an exceding number of 
Writs of Quo warranto bzought as well againſt the Pzelates and other of the 
Clergy, as again\ſt che Nobles and others of the Realm foz their liberties,fran- 
chiſes, and pziviledges, foz that partly by Length and p2oces of time, and partly 
during the troubleſome times and civil byoils and wars in the raigns of King 

ohn and H.z. many of their Charters, Reco2ds of allowances, and other evi- 

nces and muniments were deftroyed, waſted oz made away ; amongſt others 
a Quo warranto was bzought againſt John Warren Carl of Surrey, who appear- 
ing befoze the Juftices ſpake boldly and ſfoutly againlt this kind of pzoceving, 
as our Yiſtozies do teſtifie. | 

Certain tt is, that as well the Lozds Spiritual and Tempozal.as the Come 
mons aſſembled in this Parliament dtd complain hereof to the King, and bes 
ſought him that he would be pleaſed of his grace and favour, fo2 it was a legal - 
courſe which was attempted and p2oſecuted in the Kings name, but a matter of 
great rigour and extremity invented and exgerly followed by his Dfficers, to 
the general diſtaſte and grief of. the whole Realm, | | 

The noble and wiſe Bing knowing chat ſummum jus was fumwawuria, and 
not intending to take advautage of che extremity of His Laws fn fo harv a caſe 
did of his grace and favour (fo2 ſo the Ac ſpeaketh) Ex ſpeciali gratia & etiam 
propter affeQionem quam habet erga Przlatos, Comites, Barones, & czteros de 
Regno ſuo, pzovipe by this A remedy fo2 the ſaid miſchief, ©: 1/2 

Braton aud Fleta treating of a Quo warranto,; both of them alwsf totidetd p,g.1.4.t0.359; 
verbis ſayen, Elt.ctiam alia atio, que dicitur duplex) in ano brevi;de bi duz con- Fleta 1.5.cap.g. 
currunt aMiones, ſcilicet in perfonam, & in rom : primo in pexſonam,; quod quis fit 
ad reſpondendum quo warranto teneat aliquam libertatem ſeu aliam rem. In remz 
cum preterea addatur in fine quam Rex clamat ut. jus & hzreditatem ſuam vel eſ- 
chactam fuam, vel de antiquo dominico Corone uz, vel hujuſmadi, vet quam ta- 


is clamat ww N. contra coronam & Yignitatem Regis:. 

C De gratia ſua ſpeciali. ] This,- as hath bien ſaid, ts' an Act of ags of grace. 
Ktace, foz it bindeth the King in this particular of his pzerogative, Quod nul- Mag.Charr.ca.8. 
lum tempus occurcit Regi, fo2 by this Act continyavce of poſlefſion of Ubexties Gy 1 
fromthe beginning of che raign of R.1. till chis Jn, which was noder an buns #icmfuer of the 
dzed years, ſhould be a bar to the Crown, if ſo | were found } Wquiſition, Ioſt.Sc&. 190. 
which was the time of p2efcription that bound che Subject in tale of 
pzelcription, | 

C Qi 
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2E.3. ubi ſupra. 
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C Qui per bonam inquiſitionem patriz, vel aliquo alio modo ve- 
rificare poterint, &c. |] This is as much to ſay, as to p2ove by inquili- 
tion, 02 verdict of the Country, who are to enquire of the fac, that is, of 
the poſſeſſion of the time afozeſaid, oz to pzove by matter of Recozd (whercof 
Jurtes are not to enquire) that is, by allowance befoze Juſtices in Eyre, -&c, 
implied neceſſarily in theſe wozds, | Vel aliquo alio modo | that muſt be alio mo- 
do, then by matter in fait inquirable by the Conntry ; fo as albeit it be ſaty, 
that a poſſeſſton of liberties warranted alſo by allowance is within this Stae 
tute, that doth not exclude, but that a poſſeſſion found by inquiſition is within 
the exp2eſs letter and meaning of this Act. 


C Libertatibus quibuſcunque. ] This ertends to all liberties, as 
well to thoſe that lie in point of Charter, as conuſans of pleas, felons gods, 


and the like ; as to thoſe that may be clatmed by pzeſcription, as waif any 
fkray, and the like, 


21E.t. brief886, The remedy is confozmable to the miſchief, foz the miſchief was, as hath 


Bra&.ubi ſupra. | 
Tr. 29 E.1. coram 


been ſaid, concerning ſiberties, and not concerning lands3 and the Quo warran- 


At Aer 29% fe to was framed foz franchiſes which belong to the Crown, and ſuch as the Subs 
Biſhop of balls ject hath, are derived from the Crown, Libertates regales ad coronam ſpeQantes ex 


Caſe, 


- conceſſione regum a Corona exierunt. 


C Ante tempus conſanguinet ſui Ric aut toto tempore fuji. ] 
This is King Richard the firſt, and here is called conſanguineus, becauſe the 
King derived not lineally from him, foz he was clder bzother to King John,who 
was Gzandfather to King Edw.1. Note here this visjuuctive | aut | ſo as the 


time of pzeſcription, as hath been ſaid, in the caſe of a Subjec is the time limi- 
ted by this Ad. | 


C lta quod libertatibus illis non ſunt abuſi. ] This clauſe extend- 


eth not only to miſuſer, diſuſer, and. non-uſer of liberties, but to faux claime 
of them, and the like, | 


C Kegem adire poſtint cum recordo. ] Here is an excellent patz 
tern, that the King be infozmed, by the Judges, and by the Recozd it 
ſelf, befoze he make any grant oz confirmation thereof 3 ſo careful were 


they in thoſe days, chat the King, befoze- he paſſed any thing, might be 
truly infozmed, 


Et dominus Rex ftatum corum affirmabit. ] Jn thoſe days ſuch, 
faith were given to verdics of twelve men, as they were vere difta, and dictz 
veritatis, fo ag'upon one inquilition, #c. the King by this Ac-was to affirm the 
liberties accozding to the verdict, &c. wn 


C Deducantur & judicentur ſecundum legem communem. } 
Zhat is accozding to the Kings:/pzerogative of nullum cempus. occurrit Regt. 
Pereby it appears that the Kings pzerogative is part of the Law of England, 


.- . and compehended within che ſame, 


-. earundem CILOnY judicentur. 


C Ec illi qui habent Chartas rel ſecundum Chartas illas & 


'Þere is an ercellent rule fo con- 
Kings Letters Patents, not only of libercies but of lands,tene- 
| ments, 


fruction of 


bk — 


guanm—__ \ 
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ftructionfo2 the making of thent available fit Law, uſqtic ad plenitudinety, toy 
che honos-of:vhe Kings: 0377070 0772) 5 29 CVS HIRE BUY HG SIR 
--Mſo-hereby is implied that they are fo'b#ronfirued ſectndum earum*plcyitu- 5 E. 3: 54, 55; 
dinem, that is; as fully/and beneficially-as'the Law was caken at thatcime. 7 E- 3: 40, 41- 
when they: were made 3: and certainly (chefs ancient Laws were directton: pf" 70g 
the ſages of-the Law, :fox the conftrudion'vf che Kings Thifters, andLecters 40 Aﬀ.23. 13 Hug 
Patents, as it appeareth-tn'our/Þoks, 5:19: 5 FO 425 £panges 12. 14 H.6.12, 

| | + +4-33 N.6.22. 35 HG 
: > C Praxterea Dominus Rex de gratia ſua ſpeciali conceſlit, quod, iS Ho.rae 
omnia jJudicta quz reddenda ſunt in placitis-de Quo, warranto, per. 15 H7: 9: 
Juftic apud Weſtmonaſt” poſt Paſch” przdi&, & pro ipſo Dommo 
Rege, {1 partes. quz amiſcrunt ad ipſum Dominum;Regem revenire 
Poluerint, tale habebynt remedium:de. gratia: Domini Regis, ſicat 
ſuperius eſt conceſſum: ] This was a ſpecial grace"ind&d of the King, 
that though judgments had been given-in any of his Conrts at Weſtminſter ind nth 
ſince the feaſt of Eaſter in Pleas of Quo warranto fo2 him againſt any of his' 122.4174 ab 
Subjects, ( which judgments in Law againff the Subjects were final) yet. thoſe. 
NIQTEns not withlanding, the parties-grieved ſhould be within the remedy of 
this Act, | 


C Conceſlit. etiam''idem Dominus Rex ad parcend' miſlts &: 
expenſis populi de Regno, quod placita de Quo, warranto de cx- 
tero & placitentur & terminentur in Itineribus Juſticiar. ] The:coſts;: 
charges, and expences of the Dubjects in theſe caſes were exceſſive, and therefore, 
to meet with this miſchief, and that the Dubjec mixcht receive Juſtice in his own +: 
Country, as it were at his own vdozs, it is likewiſe of the Kings ſpecial grace 


þ+ 


ehe Pleas of Quo warranto ſhould be heard and vetermined-iwv the Eirs of the. hy 
Dk this bzanch we find a notable caſe in our Boks, and A will cite'the 5.20 .1S 
cale as J find it of Recozv, and as it may be gathered in our Boks. The |, :.- 4.7. ©) 


Archbiſhop of York was, in poſſeſſion of Pziſage of Wines in the /-Pozt of 3 3 ve; 
Hull, and in the Raign of E. 2. in the time of John Archbiſhop, the ſame 2 19 7 RHY 
franchiſe was ſeiſed into the Kings hands after the deceaſe of John Arche D INNS 
biſhop, Wiltiam Archbiſhop his ſucceſſoz ſued. in Parliament in the Raign of © 0 E 
E. 3. by Petitfon of Right to be reſtozed to the ſaid Franchiſe; and. after- | 
ward. by Parliament the Petitioner was reffozed to the poſſeſſion of the ſaid. 
Franchiſe,” and by the ſame award it was adjudged that- the ſaiv William 
Archbtthop che Petitioner ſhould anſwer the King, when and where he. plea-/ 
ſed ; and the like award was made upon the Petition of the ſaid William 
Archbiſhop in the Parliament the mozrow-afcer the Feaſt of $t. Katherine 
in the fourch year of the ſame King 3 whereupon the King bzought a Write | 
of Quo warranto againf(t the ſaid Willian Archbiſhop returnable in the Court 
of Common Pleas, to know by what warrant he. claimed to have Pzilage 
of Wines in the Pozt of Hull; Parnivg, that., famous .Serjant ( who after 
was Chief Juſtice, and after that Lozd Treaſurer of England, aud laſtly”; 
02d Chancello2 of England ) of Councel wich the Archbiſhop., pleaded-cs - * ) ict 8 
the juriſdiction of the Court , and demanded judgment, -if the Archbiſhop | 

ought to make any anſwer there, foz that King Edward, Gzanvfather of 

E. 3. made a Statute ( incending this Dtatute of 18 EF. 1.) which p2ovide, | 

that the Pleas of Quo warcanto ſhould be pleaded: befoze, Auſtices in Cir in 

the Counties, and that it waz o2dained by a v7 hs made in the time. of 


Bing. ; 
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King E. 3. at his Parliament at:Northampton (which was in2E. 3.) that 
by a UWrit under. the. Gzeat, o> P2ivy Deal, no diſturbance ſhould” be thae 
common vight ſhould not be done to all , and we intend not ( ſaith he )! that 
aſainſt the ſatd Statute, which is a Law common to all, that' we oughe 
to anſwer in this. Court. Zhe: matter concerning/this Act of 18 E:. x, was 
not dented, bue Sir William Herle Chief Juſtice; chat gave the rule, rety- 
ing upon the award in Parliament, that the: Arohbiſhop ſhouly anſwer che 
Bing when and where he would, and there ic is ſaid; that the award of Par- 
lament was the higheſt Law that could be, aud-thereupon Derfant Parnivg ans 
lwered over. 

Now when Jnffices in Cir ceaſed, then. this bzanch foz the eaſe: of 
the Subject, and foz ſaving of their coſts, charges, aud erpences, lo& 
og effect, foz with. Juſtices of Eir this bzanch 1ived , and with. them it 

eD, 

Dome have: ſuppoſed that Henry the ſecond, did firff inſfitnte Juffices. ig 

Rog. Hoveden po- Cir, whereof one faith, Juſticiarit Itinerantes conſtituti per Henr, 2. 1. Qui di- 
Ker. parte anna- vilit Regnum ſuum in ſex partes, per quarum fingulas tres Juſticiarios Itineran- 
lium, fol-313- tes conftuit 3 and they likewiſe agre, Quod hoc inftitutum fab Edwardo 3. 
Mar, Paris. Cam- 4G 
—— 'Wherein how men otherwiſe learned, but not skilſul in legal antiquities 
bave miſtaken both theſe points, we ſhall in a wozd oz two ſatisfie the kearned 
Reader, | 
Theſe Juſtices Jtinerants, were alſo called perluſtrantes 3 they were firſt 
Tycubr. Ockham onas>-reng ad dilationes- amputandas, & ad fubditorum labores, ſumptuſque ſub- 
evandos, | 
Mirror c.2. $15. It appeareth by the Mirror, who had ſen the old Rolls in the raigns of 
ancient Kings, and namely of King Alfred, and wzote of the Laws from the 
BraR.1.3, fol.108, (UMe of King Arthur,\ who ſaith, Que auncientment ſoloient Jes Royes en pro- 
315,116, &. per perſons crocr de paiis in patis pur inquirer, Oier 6: Terminer les peches, 8 
Brir. fol. 127, &c. pyr redreffer de torts, & ceux quenx ne ſont my attaine cn tielz Eires des per- 
_ a ſonel treſpaſles faitz avant remeint al jadgement de Dieu. Et puis pur multipli- 
ies. 23E.z. cation de peches ne purront my les Royes touts faire per eux meſmes. & pur 
21. 6E,2. Al; b. ceo ilz envoicront lout Comiſſaries, que font ore appets br ng errants , que 
996. 14 H.7.21: nount power de Ojer & Terminer nul perſonel treſpaffe torſque pur choſe: at 
Ts 7.56 taine, & nient termine in le darraine Eire ou puis fait ,-( which agreth with: 
Miror c.4. $ Le Dur Foks ) and further ſaith, Eftotet auncient ordein que les Royes per cux, 
office des Juſtices ou per. lour chiefe Juſtices, ou per Juſtices generals a touts pleas Qier & Ter- 
WERas-4 $ 1. miner erraſſent de 7 ans, in 7 ans per my touts Counties pur receiver les 
Fr WES Rolles de touts Juſtices aflignes, des Coroners de inquiries , des efcheators, de 
I - Viſcounts, de' Hundreders, de Bailies, & de touts Scneſchals, 8&c, And again, 
Cheſcun pais ſolvict deeſire garnie per 4o jours per general ſummons, &c., Alt 
which agr#c< with our Boks 3 and after he ſaith, Abuſion eſt que Juſtices & 
lour Miniſters, que occient le gent per faux judgement, ne ſont diftreints al fere de: 
autres homicides, que fiſt Je Roy Alfred que fiſt pender 44. Juſtices in un anne 
tant come homicides pur lour faux judgements : And there he nameth thoſe coz- 
rupt Juſtices, which is to be intended of Juſtices Itinerant, foz there were not. 
ſo many reſident. ES” 3 
And the inſtitution of Jufkices Itinerant, and che circuit of Juſtices in the 
Countries had'his ground from holy Scripture, foz there it is ſaid, Judicabat- 
& Sam, £7. ver«16 quoque Samuel Iraclem cundtis diebus vitz ſuz, 6-ibat per ſingulos. annos. 
circuiens Bethel, -& Galgala,  & Maſphatti ; & judicabat Iſraclem in ſupradidtis. 
locis, revertebaturque in Ramatha ibi enim erat domus ejus, & ibi judicabat 
Iſraelem, | 

Asto the ſecond point, that Jaſfices in Eir ſhould ceaſe in the raign, of: Ed- 
ward-the third, thep have not only erred in fonte, but in fine alſo, foz they cea- 
ſev not in the raign of King Edward che third, foz ic is enacted by Act - Bats 
| tamen 
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liament after that Kings raign, ( in reſpec of the troubles and fozein affairs) = 
that no Cirs ſhould be holden during two yearsz and after in 16 R.2. that no Rot. Partiam, am: 
Cir ſhould be holden till the next Parliament but chus much in acaſe ſo eyi- 58.2. nu.z5. 
dent ſhall ſuffice. UWe have added thus much, not of curioſity, .no2 of. a fpis 39 82+ 0u-12; 
rit of contradiction, but foz two reſpecs 3 the one, that when our Piſtozians 
do meddle with any Legal point, o2 matter concerning the Law, we would 
adviſe them, that they would befoze they waite, conſult with thoſe chat be 
learned, and appziſed.in the Laws of this Realm : the other, that truth mighc 
be manifeſted, and p2evail, 

Wut hereof moze largely ſhall be ſpoken in the Treatiſe concerning the Ju- 
risdiction. of Courts. | 


S{1{ 25 Statutum 


Cap. 1+ 


Stat. de Weltm. III, 


EDITUM Amo 18 Edw. 1. 
Ad Parliamentum poſt feftum Hil. & Paſchz. 


Iz the Parliament Roll it is intituled, 


Statutum Regis de terris vendendis & emendis. 


— 


= Part of the In. TT is called the Dtatute of Weſtm. 3. becauſe two notable Parliaments hav 
Kirutes, Se&. 140. KL been befoze hoiden at Weſtminſter, the one calted Welim. 2. and the other 
5 called Weſtm. 2. Jn reſpec whereof, and of the excellency of it, this Parlia- 
ment being holden at Weſtminſter, is called Weſtm. 3. 


CAP. I 


Uia emptores terrarum & tenementor de feodis Magnatum & 
aliorum Dominorum in prxjudicium eorundem, temporibus 
retroaCtis, multotiens in feodis ſuis ſunt ingrefli, quibus libere tenen- 
tes eorundem magnatum & aliorum terras & tefi ſua vendiderunt, 
tenend' in feod* f1b1 8: haredibus ſuis de feoffatoribus ( & haredibus) 
ſuis, & non de capitalibus dorm feodorum, per quod iidem capitales 
Domini eſchaetas, maritagia, & cuſtodias terrarum & tenement de 
feodis ſuis exiſtentium ſxpius amiſerunt : quod quidem eifdem Mag- 
natibus & al1is Dominis quam pjurimum durum & difficile videbatur, 
& (| ſic ) in hoc caſu exheredatio manifeſta, Dominus Rex in Par- 
liamento ſuo apud Weſtmon' poſt Paſch. anno Regni ſui 18 videli- 
cet in quindena Sandi Johan. Bapt. ad inſtantiam Magnatum Regni 
ſuz, conceſſit, yrovidit, & ſtatuit, quod de cxtero liceat unicuique 
libero homin1, terras ſuas, ſeu tenementa ſua, ſeu partem inde ad 
voluntatem ſuam vendere, ita tamen quod feofiatus teneat terram 
lam , ſeu tenement illud de capitali Domino feodi illius per ea- 
dem fſervitia & conſuetudines, per quz feoffator ſuus ulla prius 
tenult. 


Lib.3. fol.23,24- C Qui emptores terrarum, &c. ] The cauſe of the making of this 
Walkers cal. &tatute, appeareth by the Pzeamble, and by that which hath ben ſaid upon 
Mag. Char. c.32. the Expoſition of the 32 Chapter of the Statute of Magna Chartaz where alſo 

the p2incipal parts of this Act are explained, yet ſome things are thereunto 
neceſſarily to be added, 


At 


__— 
— 


Cap.1. Veſim. tert'. | hy 5OL by 


At the Common Law, if A. had made a feoftment in fee to B. reddend? inde, 31 Afl.p.zo. 2 E.z 
five Tenend? de ſe & hzredibus ſuis per 6 d. pro omnibus ſervitiis, & fac? capita- 33+ 49 E. 3-10, 
libus Dominis feodi pro przdi&* A. & hzredibus ſuis omnia ſervitia debita, &c. 

An this caſe by the firſt Reddend* 62 Tenend' the land had been holden of the 
Feoffoz,- and all the ſervices due ſhall be done to him 3 fo todo ſervice foz a 
man, is to do it to him 3 qui pro me aliquid facit, mihi feciſſe videtur. 

' Af the Tenant had mane a feoftmenc in fe befoze this Statute gencrally, 3 aN;s, 33 £.54 
without reſervation of any tenure, the feoffe ſhould have holden of the Feoffoz, Annuity 52, 

as he had held over 3 Foz example, if He had holden by Knights ſervice, che uy 53. 45E-3 
Feoff: by creation of Law had holden by Knights ſervice of the Feoffoz, in * * * ©0929 

xeſpect of the tenure over by him; and therefoze if che Lozd had confirmed the | 

eftate of the Feoffo, viz. the Meſne, to hold by fealty only (which was Socage) 49 E-3-10! 

the tenure between the Tenant and the Feoffo2 ſhould be Socage alſo, becauſe 

the tenure created by Law followeth che tenure, in reſpect whereof it wag 

created. 


C Quod de cxtero liceat unicuique libero homini, terras ſaas, 
ſeu tenementa ſua, ſeu partem inde ad voluntatem ſuam vendere. 
Wy the Common Law, the Tenant might have made a feoffment in fi of the ;z £4. avowry 
whole tenancy to be holden of the chief Lo2d 3 but notwithſtanding the Lo2d 255: 4 8.6.20. 
might, during the like of the Feoffoz, take him foz his Tenant, and avow np- re £.4-16, lib.3s 
on him ( in reſpect of the fo2mer fealty, ſervice, and p2ivity ) albeit the Feof- 2725 V4kers 
fee gave notice, and tendzed him all the arrerages, which now this Dtatute  * 
hath altred, | 

D& the Expoſition upon the 32 Chapter of Magna Charta, Mag. Chart. c-38} 


C Vendere.} Is here not only taken foz a ſale, butfo2 any alienation by 
ſift, feoffment, fine, oz otherwiſe ; ut ſale was the moſt common aſſurance, 


C Libero homini.J i. Libere tcnenti; to every Fre-holder, Pereby are 
ercluded not only nativi, but alſo native tenentes, Copy-holders, oz Tenants at 
will,acco2ding to the cuſtom of the Bannoz. 


< Ita tamen quod feoffatus teneat terram 1llam, ſeu tenementum 
1] 


de capitali Domino feodi illius. 3 The general wozds of this Act 4 1.5.20,8 E.4-15 
take not away neceſſary incidents, as that the Feoffee of all, oz of part, Gall | 
Five notice, and tender the arrerages befoze the Lozd ſhall be compelled to 
avow upon him: neither vo theſe, o2 the fozmer wozds | De cztero liceat] take 
away the fine foz licenſe of alienation, #c. of lands holden of the King in capite, 
> Broug belongeth to the King by the ſaid Statute of Magna Charta. && Mag, Mag. Chart.c.35: 
ta, CaP.32, ; 

Thele 4 1.8 wozds have a tacite exception, viz. unleſs all the Lo2ds me- 27 H.8.26. 2 E.4 


diate and immediate do aſſent thereunto 3: foz, Quilibet renunciare poteſt benetic? Avovry 185” | 
Juris pro ſc introdu”, 


C{ Capitalis Dominus.} Js here taken foz the next immediate Lozd, and 
ſo by degrzes upward to every Lozd Paramount, albeit the Act ſpeaketh in the 
fingular number : and it is to be known, that all the lands and cenements in 
England are holden either mediately o2 immediately of the King, and therefoze 
he ts Summus Dominus ſupra omnes, 

* If the King be Lo2d, A. Peſne, C. Peſrie, and Tenant, the Tenancy com- * 33 H.6.7. 8 E.5 
eth to the hands of the King by fozfeiture oz conveyance, the King granteth the 2833+ 17 E:3-59- 
lands to another in f&, | Tenend? de capitali Domino per ſervitia debita, & con- 40 bx PRO 
ſaeta] this grant ſhall revive not only the immediate tenure of C. but of A. anv $7 John Molyns 
of the King alſs, albeit the Tencnd? de capitali Domino be in the ſingular num- caſe. Eodem lib, 


ber, ( as here the Dtacute ſpeaketh) yet is it as muchas capitalibus Dominis. _ 130, 0 31. 


C Per 


MR 
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C Per eadem ſervitia & conſuetudines, per quz feoffator ſuns illa 


2.2. Avowry Pius tenuit, ] A. holdeth lands by Knights ſervice, and giveth the ſame to 
181. 10E.3.26- B, in tail, to hold of him in Docaxe 3 B. maketh a feoffment in fee, the Feoffe 
18 E+3+7- 31 24 ſhall not hold of the Lozd in Docage, as the Feoffoz held, bur by Knights ſer- 
us bg < * y 1 vice, as A. the Donoz held : foy by the feoffment the reverſion in fe holden by 
15 E413. Jnights ſervice is dzawn out of the Donoz, and paſſeth to the Feoffe ; any 
Tr. 18 Eliz, in the Feoffe in this caſe cannot hold of the Donoz : and this caſe is not againſt 
eee _ the letter of the Law, but within the intent and meaning thereof: foz the 
gg 1 z; meaning of this Law was; that the Feoffee ſhould Hold of the Lo2d, as the Feof- 
heard avd obſer- f02 did when the Feoffee held of the ſame'Lo2d : and this Act was made foz the 
ved, © advantage of the Lows 3 and therefoze in conſtruction the Feoffee ſhall hold,not 
as the Feoffoz, but as the Dono? held, | 

Af the husband ſeiſed of land in the right of his wife make a feoffment in 

fee, the Feoftee ſhall hold as the wife help, foz the husband had nothing but in 
her right, | | 

Alſo if the Tenant that holds by pziozity make a feoffment in fee, the Feof- 
fee ſhall not'hold by pziozity > fo2 this Act ſaith, Per cadem fervitia, by the ſame 

. ſervices, and not acco2ding to every collateral quality, 

3, Parr of the In-- Af Tenant in Frank almoign alien in fee, that Feoffee ſhall not hold of the 
itrutes, Se&. 139 02d per cadem (ervitia, albeit he be a man of the Church ; but he ſhall hotd of 
rig pang DA the Lozd by fealty only : fo by the firſt wo2zds of this Act he ſhalk hold of the 
* Lo2d, but he cannot hokd of the Lo2d per cadem (ervitia, becanſe tt is againſt the 
nature of the tenure in Frank almoign, to hold of any but of the Donoz oz his 
heirs; and general wozdsof an Act ſhall not be taken to wozk any thing againſt 
the nature of the thing, o the rule of Law; but he ſhall hold by fealty only, 

which was as free a feuure, and as near to the fozmer, as can be, and therefoze 
by conſtruction | cadem ſervitia | the ſame ſervices ſhall be taken as near tht 

ſame ſervices as may be, 


as E. 3+ 15+ b. And this Act ertendeth to lands holden by fee farm. 


Mag. Chart. c. 30- (| Conſuetudines. } Js here taken foz ſervices, as in the Writ De con- 
verb. Conſuetud. 


Og on ſuctudinibus & ſervitiis, and not foz cuſtoms. 

= 23 A}.r79. Af the Veſne releaſe to the Tenant, the Tenant ſhall hold per eadem ſervitia 

2 E«4-6, 9 E. 4.12 & conſuetudines, as the Meſnedidz and ſo if the Tenant infeoffe the Meſne, the 

oy Weſne fhall hold per cadem ſervitia, as he did befoze $ and ſo it is if the tenancy 
come to the meſnalty by Act in Law, as by eſcheat oz deſcent, the Meſne ſhall 
Hold per cadem ſcrvitia & conſuetudines, as he held befoze 3 foz albeit the Le- 
nure between the Tenant and the Peſne in theſe caſes be extinct, pet the Deig- 

| nio2p Paramount, which alſo was iſſuing; out of the tenancy, rematneth ſtill. 

76 Aſſ.p.29. W.2, If there be Lo2d PYeſne, Peſne, and Tenant, andthe firſt Peſne dieth with- 

cap-9» Le caſe de gut heir, and the meſnalty eſcheat to the ſecond Meſne o2 if the Beſne granc 

Far judger- the meſnalty to the Peſne, the meſnalty that which is neareſt to the tenancy 
doth down the moze remote meſnalty, and the Tenant ſhall hold per eadem ſer- 
vitia & conſuetudines, as he held befoze : 1But the ſecond Peſne ſhall hold of the 
Lozd Paramount per eadem fervitia & conſuetudines, as he held befoze the ex- 
tinguiſhment of his meſnalty foz the cauſe afozeſaid, 
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T fi partem aliquam.carundem: terrarum, ſfeu_tenementorum ++ > -i [14 

| alicu . yendiderit, feoffatus illam teneat immediate de capitali 7 
Domino, & :oneretur ftatim de ſervitiis quantum pertineat five: per- {wm 7 1 
tinere debet eidem capitali Domino pro particula illa ſecundum 
quantitztem terrz ſeu ter” fic vendit. Et fic in hoc caſa decidat 
capitali Domino ipſa pars ſervitu per manus feoffatt'capiend', ex 

uo feoffatus debet cidem capitali Domino juxta quantitatem terre 
fu ten' venditi, de particula-1]lius ſerviti ſic debiti eſſe intendens 
& reſpondens. 


C Feoffatus ille partem llam teneat 1mmediate de capitali Do- 


mino pro particula 1lla.”] Þ Particula illa } is underftwd of a 'part in 291.8. renures; 
ſeveralty, and not in common, and therefoze it-is' holden that if the Zenanc Br.54. 17 E: 3.15 
make a feoffment in fee of the moity o2 third part ,. &c. of the Tenancy, 
that ſuch a feoffee is not within the purview of this Statute 3 foy amoity 02 a 
_ part, #c. pro indiviſo ts not particula, foy that wozd implieth a part in 
everalty, 
And this bzanch by reaſon of this wozd | feoffatus ] is underſtod when part +7 E.3.15: 
' of the Tenancy pervaile is aliened, and not when part of the meſnalty, 


C Pro particula illa. } . Js underſtod of ſervices diviſible and appo2- Lib.s. fol.r. Bru- 
tionable, and not of entire.ſervices, be they annual oz not annual, whereof. <r:0ns caſe, Lib.8 
you ſhall read notable matter, when entire ſervices by alienation of part ſhall #7; 15 12% 
be multiplied, and when not, and what ſervices ſhall be extinc by the pur- pirg parc of os 
\ chaſe of part by the-Lozd, and what remain, and what ſhall be appoztioued, Infiir. SeR. 222, 
tn Bruertons Cale in the firt part of the Repozts, and in Talbots Caſe in-the ORIG 
eight part. | Ms oanght may add for the 

Alſo when the Lozd purchaſeth part, He ſhall hold that part pro particuls of ..@ of wic-fer- 
the Lozd Paramount by the purview of this-Statute. vice. dich, 18 E.x 

(TH In Banco Rot,232 

C Secundum quantitatem'terrz.] The Statute doth c2vain chat, the Oe ey > je 
feoffee of part ſhall hold pro particula of the Lo2d, but it is neceſſary to be 740077 
known how the ſame ſhall be appoztioned; foz Parum proficit ſcire quid: fiexi Reg nie 
debet, fi non cognoſcas, quo modo fit faturum : Therefo2e admit that thrre've 
202d and Tenant of twenty acres of land by fealty, and x s, rent, the Lb doh 
purchaſe two acres, and taking the rent to be appoztioned acco2ding to the 
quantity of the land doth diſtratn foy ir s. and the Tenant maketh refcons, 18 E.2. Avowry 
the Lon ings his Aſliſe, the Tenant pleads'nul tort, the Recoxnicogp of 218: 4 41l. s. 
the Aſliſe ſhall extend the land accowing tothe value, and not accozding; corvhe \' 5 <p 
quantity, and thac the L.02d ought upon checrue valuation of the {3td two acxes * OY 
ſo purchaſed to have but 8 s. 6d. - - 37 T2360 
* In this caſe, albeic_ the Plaintiff did miſake the juft reſidue upon che 
appoztionment, yet ſhall he recover ſo much as tis found by the Jury £o-be 
due; foz it were to hard, and acauſe of multiplication of ſuits, and again 
the meaning of the makers of this Ac, that the Lozd ſhould be dziven in 


his 
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is Alſiſe oz Avowzy, tc, to Hit the jult fum due” upon the appoztionment; 
ut though he demand moze, yet jall be recover but that juſt um which ig 
implied in theſe wozds, Secundum quantitatem terrz, i. Secundum quantitatem 
valoris terrz: ut if he demand leſs in that Action, he ſhall not recover the 
- greater. 3 9.” WY | 
Paſch 39 El.Ror. Ando itis, if aman make-a leaſe fo2 pats reſerving a rent, if he grant 
233. coram Rege AWay Part of the reverſion, the rent ſhall be appoztioned by the Common 
Jacer Collins & Haw, and albeit the grants of part demand 82 claim moze in his Action of 
Harding, Hil. 42 Debt, 02 Avowy. then is due, yet ſhall he recover ſs mych as the-Jury gil 
Eanco. in Ever £000-Upon a juſt appoztionment tv be'dne, againff aſudden;opinion repozrgvhy 
& Moile, Tr. 4z  ®erfant Bendloes, Hill 6, 67 E:6. that the-rent in that cafe fhould NI be | 
El. in Communi *yoztioned, but'loſt 3/ biic the Law hach' been often'adjudged co-the' contraty-tox 
Banco, Rot. 243. "fottr reaſons 2. | TESTIOED On bis J598Þb 2915mM7 
- x. Foz that it is a rent ſervice, and not a bare contra, and rene; lervices 
.were appoztionable at the Common LAW, . - Fo is 
2.. It is incident to the reverſion, which is ſeverable, Et acceſſorium fequitur 
- naturam ſui principalis. TRE 5 | : 

3. The rent, being a rent fervice, is ſeverable by recovery of part; in aj 
Action of Waſte, oz fipon ſurrender in part, eAlWIOUNST. I 

4. Laſtly, it is a general caſe, and ſpectally in caſe of Wills, which maup 
times are void fo2 a third part. 

And where the caſe hath ben; put of a.leſſe fo2 years, che ſame Law holdech 
in the caſe of a leaſe foz life, whereupon arent is reſerved, fo2 the appoztion- 
ment of the rent, whereby it appeareth, that there was au appo2tioument.at bi 
Conimon Law, pro particula ſecundum quantitatem, yaloris, &c...f02. to. uone. 


theſe caſes our Act doth extend unto, og 


CAP. III. 


FE" ſciendum eſt quod per prxdiQas venditiones ſeu emptiones 
terrarum ſeu ten', aut partis alicujus earundem nullo modo 
poſſunt terrz ſeu -ten' 1a 1n. parte . vel; in toto ad manum mor- 
tuam devenire, arte .veb. ingemo, contra- formam ſtatuti ſuper hoe 
dudum editi. Et ſciendum eſt quod iſtud ſtatut tenet locum de 
terris venditis tenend' in- feodo fimplici tantum. Et quod ſe'ex- 
tendit ad tempus futurum, Et incipiet locum tenere ad feſtum 
fn Andrez Apoſtoli proximh futur Anno Regni Regis E. filu Regts 
H. xvii. | | 


\ | 
- C Ad manum (mortuam devenire, arte vel ingenio, contra for- 
mam ſtatuti ſuper hoc dudum edit. ] his is underſtod of the Sta- 
titte de 7 E. 1. De Religiofis, and by this bzanch that Act is in no ſozt tm- 
peached by this, but ſtandeth in full fozce: and note the manner. of. ſaving 
- fozmer Statutes in ancient times by general wows, which is the-ſurett 


+ 


In 


t— 
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C 1n feodo fimplici. ] And therefoze if Tenant foz life grant his,2am42 4 an 
. oF. a6 «42.3 A\t.18 
eſtate in ſeveral parts to ſeveral perſons, yet may the leſſo2 diſtrain fox the 4 8.6.20. 11 8.8 
m—_ rent in evexy part, foz this Act extendeth only to Tenants in fee- 83 Kelwey. 
mple. | 
But yet Tenant foy life, and Tenant in tail_are noc wholly excluded by : E.3.3. 4 8.6.26 
fozce of theſe wozds | in feodo ampli) out of this Dtatute, foz where the 2122+ 20 Ez. 
whole fe-ſimple paſſeth out of the feoffoz, there this Act extendeth to'eftates 2Y2%"y 131+ 
foz life and in tail; as if an eſfate fo? life oz in tail be made of land, the rc- 
mainder in fe, there then Tenant foz life oz in tail ſhall hold de capitali Do- 20 £3. ubl fpra. 
mino by fozce of this Act, but otherwiſe it is when a reverſion remainec; in 38 E.3.7. 4 H.s. 


the dono? 02 leſlo2, | 4% Lec. 
Foz if a man at this day make a gift in tail, Tenend* de capitali- -— 295g oY 

bus Dominis feodi, &c. theſe wozds are void, and he ſhall hold of the Liv.3-401.8. 

dono2, | teydons'Cale. 


Tet Statutum 


Stat. de Judaiſmo. 


Ad Parliamentum tentum poſt feſtum - San&i 
Hillarii, & poſt Paſch', Anno 18 E. 1. 


heriſons des probes homes de fa- terre font avenus per lew 
uſurers que les Jewes ont fait en arere, & que mults des peches 
ent ount ſurs de ceo, meſque lay & ſes aune .eyent ent grand 
pren de la Jewrie tout en ceo en arere , ment pur quant en le 
honor de Dieu & pur le common pren del people ordein Je 
Roy & eſtablie que nul Jew deſormes ne priſt rien a ufury fur 
les terres rents ne ſur autres choſes, & que nul uſury. ne curge 
| * Thatisfromthe * de $. ED WARD procheinment paſle en avant, mes que 


feaſt-of S. Edw. ” Þs h 
ned aber] les covenants avant faits ſoient tenus fave que les uſurers mes 


ſed, which is the ceſlent. 
18 day of March, 


P UR ceo que le Roy ad vieu que mults des males & dif 


Wp the pzcamble hereof, two great miſchiefs did foflow befoze the ma- 
King of this Dtatute upon Jewiſh uſury 3 new the difficulty was how the 
lame ſhould be remeditev, The milchiefs were thele : 


I.' The evils and diſheriſons of the &@@d men of the land. 
2. That many of the ſins 02 offences of the Kealm had riſen and ber 
committed by reaſon thereof, to the great diſhonoz of Almighty God, 


The difficulty how to apply a remedy, was, conſidering what great pear- 
ly revenue the King had by the Uſery of the Jews, and How neceſſary it 
was that the King ſhould be ſupplied with treaſure 3 what benefic the Crown 

Kor, Patent Anno ÞaÞ befoze the making of this Act appeareth by fozmer Becozvs 3 as take one 

3E.1-m.14,17,26 fo many : from the ſeventeenth of December in the fifcieth year of Henry 

Will. Middleron the third, until the Tueſday in Sh2ovetive the ſecond pear of Edward 

reddir.compotum. the firſt, which was about ſeven pears, the Crown had four hundzed and 
twenty thouſand pounds fifteen ſhillings and four pence De exitibus Ju- 
daiſmi 3 at what time the ounce of ſilver was but twenty pence , and now 
it is moze then treble ſo much, ſo as the recital of the Þ2zeamble 1s true, 
Meſque luy & ſes aunceftres eyent ent graund pren de la Jewry. 


Pany 


| 
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* Many p2oviſions were made both by this King and others, ſome time Tempore R.r, 
they were taniſhed , but their cruel Uſury continued; .and ſon after they: Ver. Mag. Chart. 
returned, and foz reſpec of lucre and gain, King John in the ſecond pear fol-144. Ror. 
of his Raign granted unto them large liberties and p2iviledges, where- = Is 2. —— 
by the miſchiefs rehearſed in this At without meaſure multiplied; ork 44] =Sin 

Dur noble King Edw. r. and his father H. 3. befoze him, ſought by divers Dorſ.Pac, 55 8.3. 
Aqts and D2vinances to uſe ſome mean and moderation herein, but in the end T-10- 
it was found, that there was no mean in miſchief ; and as Seneca ſaith, Res Rot. 2 E. i. m. rx, 
profeco ſtulta eſt nequitiz niodus. And therefoze King E. r. as this Act ſaith, EO $8 
in the honour of God, and foz the common p2ofit of his people, without all ,, oP 364 
xeſpect ( in reſpec of theſe ) of the filling of his own Cofters, did o2dain, m.36. & 17. Docſ. 
that no Jew from thencefozth ſhould make any bargain, oz contract foz clauſe 7 E.1. m.6. 
Uſury , noz upon any fo2mer contract ſhould take any Uſury , from the 
Feaſt of Saint Edward then laff paſt 3 ſo in effect all Jewiſh Uſury was 
fozbidden, 

The King of France, Anno Domini 1253. 37 H. 3. baniſhed out of France all Matth.Pari:,p.833 
the Jews perpetually, ſaving Perchants, and ſuch as ſhould get their living by 
the wozk of their hands 3 but ſwn after they returned again, 

This Law ſtruck at the rot of this peſtilent wed, tozhereby Uſurp it ſelf 
was fozbidden z and thereupon the cruel Jews thirſting after wicked gain, to 
the number of 15060 departed out of this Realm into fo2ein parts, where thep 
might ule their Jewiſh trade of Uſury, and from that time that Nation never | 
returned again into this Realm, | 

Some are of opinion, ( and ſo it is ſaid in ſome of our Yiſtozies ) that it wag Holl: fol. 28 - : 
decreed by authozity of Parliament , That the uſurious Jews ſhould be $47 03P0d-73. | 
baniſhed out-of the Realm 3! 1t the truth is, that their Uſury was baniſh- gee wh ag 
ed by this Act of Parliament, and that was the cauſe that they baniſhed Baniſh the trade, 
themſelves into fozein Countries, where they might live by their Uſury 3 and bavith che 
and foz that they were odious both to God and Pan, that they might 72dclmin. 
paſs out of the Realm in ſafety , they made Petition to the King, that paniſhed che Jews 
a certain day might be pzefixed to them to depart the Realm , to the and yer they — 
end that they might have the Kings Writ to his Sheriffs foz their ſafe tvrncd , but no 
conduct, and that no injury, moleſtation, damage, 92 grievance be of- ws. way F 
w_ to them in the mean time : One of which Writs we will trans **" Vury betore.. 
[cribe : 


—_—Y 
— 4 


Rex Vic? G. Cum Judzis Regni noſtri univerſis certum tempus przfixerimus Ror.clauſ. 18 E, y 
a Regno illo transftretandi, nokntes quod ipſi per miniſtros noſtros, aut alios m- 6._18 Juli. 
quoſcunque, alitex quam hieri conſuevit , indebite pertrectentur : Tibi precipimus 2 _ Writs to 
quod per totam balivam tuam publice proclamari, & tirmiter inhiberi facias, ne 11g jnjcuteg”* 
quis eis infra tempus przditum, injuriam, moleſtiam, damnum inferat, ſeu gra- pe Juders Regni 
vamen. . Et cum contingat ipfos cum catallis ſuis, * quz cis conceſlimus, verſus 418!5e exeuntibugi 
partes London, cauſa transfretationis ſuz, dirigere greſſus ſuos, ſalvum 8 fecurum * Nora, 
conduQum eis habere facias ſumptibus eorundem. Proviſo quod Judzi prediQi 
ante receſſum ſaum vadia Chriftianorum que penes ſe habeant, illis quorum fue- 
rint, {i ca acquietare voluerint, reſtituant, ut tenentur, Teſte Regeapud Weltm, 18, 
dic Julii, Anno 18 Er, 


This Dtatute de Judaiſmo was made at the Parliament poſt feſtum Hillarii; Parliam. 18 E.t; 
Anno 18 E. 1. At which Parliament the King had a Fiftxnth granted to him poſt feſtum Hill. 
pro expulſione Judzorum. And this Writ was granted in July following, the & 54: at which 
King beginning his Raign, Novemb. 16. foz the Parliament knew, that by $4, of w. 3. de 
baniſhing of Uſury, the Jews would not remain. And thus this noble King $444 £mpores 
by this means baniſhed foz ever theſe infidel uſurious Jews 3 the number of /errarsn was made 
which Jews thus baniſhed, was fifteen thouſand and chz&ſcoze — 
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4ut lucre and gain, which King John had, and expected of the infidel Jews» 

made him impie Judaiſarez fo2 'to the end they ſhould exerciſe the Laws of 

- their Sacrifices, ( which they could not do without a Pzieſthod.). the King by 

his Charter granted them to have one, #c. which, fo2 the great raricy thereof, 

and fo2 that we find it not.either in our Boks, oz Yiſtozies, that we remember, 
we will rchearſe in hc yerba. | 


ek prodigy, + Rex omnibus fidclibus ſais, & omnibus, & Judzis, & Anglis Salutem, - Sciatis 
Chart. 171.  nosconcellifle, & preſenti- charta noſtra contirmaſſe Jacobo | ar de Londoniis 
This King had 2  Preghytero Judzorum Presbyteratum omnium Judzorum totius Angliz, Haben- 
moſt epeOg dum & tenendum, quam diu vixerit, libere & quiete, 8 honorifice & integre, 
Rajgn, God raif- ita quod nemo ei ſuper hoc moleſtiam aliquam, aut gravamen Inferre preſumat.- 
ing againft him for Quare volumus & firmiter precipimus, quod eidem Jacobo, quoad vixerit, Preſ- 
his juſt puniſh- byteratum Judzorum per totam Angliam garantetis, manuteneatis, & pacifice de- 
comet, Pope Th- fendatis. Et fi quis ci ſuper eo forisfacere preſumpſerit, id ci fine dilatione ( falva 
nocent the 3. and Nobis emenda noſtra ) de forisfaura noſtra emendari taciatis tanquam dominico 
Philip King of Judzo noſtro, quem ſpecialiter in fervitio noſtro retinuimus. Prohibemus etiam 
France. And be- ne de aliquo ad fe pertinente. ponatur in placitum , niſt coram nobis aut coram 
ow of capitali Juſticiario noſtro, ficut charta Regis Richardi fratris noftri teſtatur, Teſte 
the hearts and -S- Bathonienſi Epiſcopo, 8c. Dat per manus * H, Cantuarienfis Archiepiſcopy 
lore of his Baro- Cancellarii noſtri apud Rothomagum 31 die Julii, Anno Regni noſtri primo, 

nage and Subje&s, 


by ws paler had Walter Archbiſhop of Canterbury, and Chancelloz of England, bszn in Weſt- 

* R. id eſt, Hy. dercham in Norfolk, and bzought up by Ranulph de Glanvile chief Juſtice of 

berti, England, founded the Ponaſtery of Welidercham , Premonſtratenfis ordinis. 
Vide Lib. de antiquitate Britannice Ecclefiz, capiry2. Hubertus p, 134. wo2thy ta 
be read and obſerbed. 

At this. Parliament alſo of this noble King E.r. in the 18 pear of his Raign, 
another kind of Jews were ſeverely puniſhed, viz. the Judges of the Kings 
Wench, and of the Common Pleas, the Barons of the Exchequer, and the Jus 
ſkices Jtinerants, except two, whom foy their honour we will name ( in memo-, 
ria #terna erit juſtus ) viz. ®ir John of Metingham chief Juſtice of the Commor 
Pleas, and Elias de Bekingham one of his companions, | Qui poiti fuerunt in; 
fornace, & prodiexunt aurum : | Foz they had dealt uprightly in their places, 
and had never ſtained their hands with ſo2did 1Bzibery, Vut let us return.ta 
our natural Jews. | 

The richeſt of theſe ſon after this Parliament, by fozce of the Kings Writ 

having imbarked themſelves with their treaſure in a tall ſhip of great burthen, 
when' the ſhip was under ſail, and gotten down the Thames towards the mouth, 

. of the River beyond Quinborough, the Paſter of. the ſhip confederating with» 
ſome of the Pariners, invented a ©tratagem to deſtroy them, and to bzing the- 

' ſame to paſs, commanded to caſt ancho2, and rode at the ſame till the hip at aw 
ebb lap on the dzy-ſands the Paſter and his confederates, in further erecution; 
of their wicked plot, moved and inticed thoſe rich Jews to walk with the Wa= 
fter on land, foz their recreation and pzeſervation of health, which they did: At 
laſt, when the WPaſter underſtod the tide to be coming in, he ſole away front 
them, and cot him back to the ſhip, whicher he was, as it was befoze ploctev, 
dzawn up by a cozdz the Jews made not fo much haſte as he did, becauſe thep 
Knew not the danger, but when they: perceived in what peril they were in ( thac 
had ſhewed no mercy to numbers that cried to them ) cried to. him foz helps - 
his wicked and p2ophane anſwer to them was, That they ought rather to crp: 
to Moſes, by whole conduct their fathers paſſed though the red ſea, and that-he 
was able to deliver them out of thoſe raging flouds which now came in uporr 
them3 and within a ſhozt ſpace ſwallowed up them all : The Paſter, and ſuch. 
other as wer? conſenting to this foul fact, were befoze the Juſtices Ittnerants' 
indicted, convicted of murther, and hanged, 


And 


v 
. 
v ſn 


Statutum de Fudaiſmo. _ 599 


' And hereby it appeareth, that Divine ultion did follow theſe cruet Jews, Chron. de Duns | 


wicked and wzetched men 3 fo2 the debts of cruely are ſelvom unpaid, _ X bs | 
We will here add a Recozd de Priore de Bridlington, the infozmation oz ;,40oramjuſite 
charge” is not in the Recozd, this only we find : , 


Itiner, An. 18 E13 


Et quia prediins Prior cognoſeit quod predifia pecytria pred' Judeo Pl. Parlam. poſt 


debebatifr, viz: 30ol. neces ſolvebatur ante exilinm JTudegorum, &* quic- php og ek 
jo remanſit de eorum debitis, ant catallis in Regno poſt eorum exilium * Norte a good ex- 


omino Regi fuit 5 Conſideratum eſt quod Dominus Rex recuperet pecu- + ps 
iam pred, & dium eft eidem Priori quod non exeat villa antequam 
Domino Regi de pred' pecunia ſatisfaciat. B, reſpondeat Johannes Archi- What offence it i} 
epiſcopis Eborum, quia precepit diffo Priori ſolvere valetf' ſuo predifan '% deexive the , 
piſcop » qa precepit fo tt fi P - King of any of his 
pecuniam in deceptionem Regis, contra* ſacramentum @& fidelitaten ſuant fotfeirores, | F 
Domino Regi datam, &c. Idem in alio Rot. Anno 22 E. 1. Rot. 5. Erb 'y 
The Archbiſhop confeſſing the ſame, was adjudged to be in miſericordia Regis, __ 
fed idem Dominus Rex reſervat fibi ipli taxationem miſcricordiz. 
This light touch we have given to this bzanch of this Att, to the end it may 
be a pzecedent-and pattern in like caſes to apply the like remevy, and will leave 


the Reader to peruſe the reſidue of this Ac, which is wozthy to be read, and 
n>&deth not any Expoſition, 


Modus 


Modus levandi Fines, 


» EDITUM Anno 18 Edw. 1. 


\ Uant le briefe original ſoit lie en preſence des parties de- 
vant Juſtices, donques dira un countour ifſint : Sur Juſtice! 
conge daccord*: le Juſtice dirra, que dirra ? Sir Robert, & noſmera: 
un des parties. Donques quant ils ſerront agree de la ſumme de pe- 
cune que eſt done al Roy, donques dirra le Juſtice, Cries la peace. 
Et puis dirra le countour, iflint que la peace elt tiell, a vous conge, 
ue William & Alice fa feme, que cy ſont, recogniſont le mannour 
e B. ove les appurtenances contenus en le briefe, eſtre droit du 
R. come cell que il ad de Jour done, A. aver & tener a luy & a 
ſes heires, de W. & Alice, & les hetres A. come en demeſne , 
rent , ſeigniories, courts, plees , purchafes, gardes, mariages, re- 
liefes, eſcheats, molins, avowſons de Eſgliſes, & touts auters fran- 
chiſes, & franke cuſtomes al avantdits mannours apperteignant , 
rendant per a N. & ſes heires, chiefes ſeigniours de fee, ſervice 
due, & cuſtomes pur touts ſervices. Et fait aflavoir, que order 
de ley ne ſuffre mye, que final accorde ſoit leve en Ja court le 
Roy fans briefe orignat, & ceo a tout le meins devant iv Juſtices 
en bank, ou en Eyre, & non pas aillours, & en preſence des par- 
ties noſmes en briefe, queux foient de pleine age, & de bone 
memorie, & hors de pryſon. Et fi feme covert de baron foit un 
des parties , donques covient que el foit primerment confeſle de 
iv Juſtices avantdits. Et f; el naflent al fine, ne ceo hver' mie. Et 
la cauſe pur que tie folempnitic doit eſtre fait en cel fine eſt, 
pur ceo que fine eſt ci hault barre, & de ci graund force, & de 
ci puiſlant nature en ſoy, que el forclos nemy ſolement ccux que- 
ux-ſont parties Se privies a la fine,- & Jour heires, mes tours avui-* 
ters gentes de mound', queux font de pleine age, hors de pryſon, 
& de bone memorie, & deins les 1v meres, le jour del fine levie, 
fils ne mettront lour claime de lour action pur le pays, deins lan && 
le jour. | | 


Foz 


—_ 


© I CS 


_ eModns lvent; fines. —— 


Foz the antiquity of fines, it is certain that they were frequens vefoze the el. Com. 368. a, 
Conqueſt, Glany. 11.8, C. I,25 
Foz, what end and purpoſe fines, oz a final concozd were firſt inftituted, any = my "re, k 
wherefoze it is called tinis, it appeareth in the ſatd ancient Anthozs, ubi ſupra, OTE yy fol.256 
which wote befoze this Art, * and by others, and fiirther by an ancient Reco2d Bri:. ſo!.91 & 215 
of Parliament, Anno 19E. 1. in theſe wozds, Nec in Regno ifto provideatur vel Hera l. 6. cap. 52, 
ſit aliqua ſecuritas major vel ſolemntor, per quam aliquis ſtatum certiorem habere 40 we ON 
Fas : , : «5. f.33. Teyes 
poſſit, vel ad ſtatum ſuum verificandum aliquod ſolemnius teftimonium produ- $4.21; 4 £124 
cere, quam finem in curia Domint Regis levatum, qui quidem fnis fic vocatur, Beverlies Cafe, © 
eo quod finis & conſummatio omnium placitorum eſſe debet, S2& the Reco2d, + x, olacita de 


fo? it is notable. 


Parliament* apud 


| Aſheridge, Anno 
19 Er. Rot. 12. The Caſe of Margery, late the wife of Thomas Weyland. 27 E.r. cap.1, a«c* Firſt parc of 
the Inſtitutes, SeQ. 441. | : 


Foz the hautels and puiſſant fo2ce and nature of a fine, ſomewhat ſhall be pier x2 £1. 292; 
ſaid hereafter in this Chapter, in the mean time the true pleading of a fine is Pl. Com. 2 54. 
not, that I.S. Levavit quendam finem, {ed quod quidam finis fe levavit, &c, with- app 
out alledging of any ſeiſin, 432, Stapletons 


; | Caſe. Liv.s. f.38 
Foz the parts of a fine, ſee Teyes Caſe, lib. 6. . Teyen Caſe, ; 


q C Un countor. } hat is to ſay, a Serjant, as befo2e it hath bin 
ald, 


C Conge daccorder. }] i. Licentia concordandi. 


Fo? this licenſe @ fine is due to the King, which 1s called Finis pro 1i- 
centia concordandi. And the reaſon that this fine 1s: taken, is foz that. the 
King loſeth by reaſon of this concozd the fines 02 amerciaments , which 
Hould have been due to Him upon the Judgment c2 non-ſutt, any other avs i 
vantages, 
This fine Pro licentia concordandi ts an ancient flower of the Crown; and 
is called the Kings ſilver, aud the poſt fine, and it is called the poſt fine 
in reſpec of the primer fine, o2 the fine in the Hamper 3 Foy in every real 
Action of lands 02 tenements of the pearly value of five marks, there is 
due in the Hamper upon the ouiginal fir ſhillings 2ight pence, viz. foy eve- 
ry five marks of land ſir ſhillings eight pence, and if it be under five marks, 
no fine in the Hamper uthon the oziginal is due : A Writ of covenant to levy 
a fine ( whereupon fines in theſe days are uſually levied ) is holden a real 
Writ, fo2 which a- fine in the Hamper is patd, Now the fine pro licentia 
concordandi, oy the polt fine is alſo certain, fo2 it is as much as the primer 
fine, and half as much moze. As foz example ( Quia exempla illuftrant ) a 
Writ of covenant is bzought to levy a fine of land, of the yearly value of 
five marks, there is ſir ſhillings eight pence, due p2elently fo2 che primer 
fine, oz fine in the Hamper, but the fine pro licentia concordandi, oz the pott 
fine is not due till Conge daccorder be granted by the Court, in this caſe the 
{t fine ts cen ſhillings, that ts as much, and half as much as the primer 
ne was, but if che land be under five marks, ſo as no- primer fine is due, 
yet ſhall there be a fine pur conge daccorder, aud that is alſo certain, viz: [fix 
ſhillings eight pence. 
And note there is no poſt fine due, btit when there is conge daccorder, 
and in the Court of Common Pleas there is a ſpecial Clerk fo2 the entring 
of the Kings ſilver in a Roll, which is alſo envozſed tiþon the Wiric of Co- 
venant, 
Aud thele fines Pro licentia concordandi are not agatnit Magna Charta, c.29. 
foz it is an- ancient revenue of the Crown. | | NEO 
And ths polt fine is paid ( as here it appearech ) fs2 the-concozd, foz that Dicr 5 El.229, by: 
is the foundacion and ſubſtance of the fine, foz after that, and the Kings fil- LSE A 
| Ver ; 


&Modns levandi fines. 


6 Eliz, Dier 229+ 


Lib.s. fol.2y. 
Teyes Caſe. 


Stat. de Carlile. 
is £42. 


—_— 


ver entred, though the conuſoz dieth, the fine is god, and the land paſſeth, 
but if the Kings C:lver be not entred, the fine may be reverſed tn a Writ of 
Crro!. | 

If a man bzing two ozignial Writs of Covenant, the one foy land in Suf; 
of the yearly value of vil. and another in Efſex of xxiv 1, and albeit there be 
two ozigtinals, yet there is but one conco2d, and fv2z that conco2d one entive fins 
is dite aud not ſeveral, Ys 


C Que donera. |] The pzinted boks are faulty, foy they be Que dirra : 
which ould be Que donera, that who is the conuſee, that he may give it, anv 
the Derjant nameth him, | 

Now the conuſee doth pay the the fine, pur licence daccorder,- as here it aps 
peareth, and if there be moze then one in the fine, then he, in whom the fee, 
repoleth by the fine, pzayeth the ſame, 

And this fine pur conge daccorder do belong; to the King in ſo high degree of 
his pzerogative, that they paſs not by his general grant of all fines, albeit the 
grant be ex certa ſcicntia, ſpeciali gratia, & mero motu, &c. 


EC Quant ils ſont agree del ſomme de pecunie. ] Which is eaſt- 


Ip done, foz the fine upon a juſt computation of the primer fine, is, as is afozes 
ſaid, certain, 


C{ Cries la peace. | Some hath it, Treates le peace, that is, dzawn the 


peace? Here peace ts taken fo the concozd, and the Serjant ſhall ſap, Le poace 
el tiel ove voltre conge. a 


C Que Willam & Alice ſa feme, que cy ſont, recognifont le 
Mannor de B. ove les appurtenances, &c.”] Ytre it appeareth that 
they which levy the fine ought to do it in perſon, and in open Conrt ex- 
pelled in theſe wozds. | que cy ſont; | and the reaſon thereof was, that the 
Judges in open Court might upon the view, and other good means difcerre 
of their age, Jdeocy, Non compos mentis, and Coverture, and whether thofe 
that appear were the ſame perſons, all which might better be diſcernev 
in open Court, and the Judges infozmed 'of che truth thereof, where 
fome people of moſt of the parts of the Kingdom are many times -pze- 
ſent, and men. will be moze feorful to offer anp thing thac is unjuſt fr 
open Court ( which ts the publick ſeat of Juſtice: ) then in a pzivate Chams 
bets and this was in reſpect of the. hauteſs and puiſſant fozce and nature of 
a fine, | 

But this is altered by a later Statute, whereby it is pzovided, that if 
any perſon aged o2 decrepit, impotent, oz by caſualty be ſo opp2efed o2 Hol- 
den, that by no means he 1s able to come befoze the Jufkices-in Court, that 


in ſuch caſe two 0? one of the Juſfices, by aſſent of the reſidue of the Wench, 


ſhall viſit the party ſo diſeaſed , and ſhall receive his connlance upor the 
plea, and fozm of the plea, that he hath in Court, whereupon the-ſame fine 
ought to be levied; And if there go but one, he ſhall cake - with him -arr 
Abbot , a P2io2, 02 a Knight of god fame and credencez. and: Hereof' ths 
Writ of Dedimus poteſtatem Had His beginning 3 and at the firſt was not 


' granted , but where the party was ſo aged, decrepit, 02 impotent, as he 


could not come to the Court, and acco2dingly the Writ of Dedimus poteſta- 
tem was framed, Ac przfatus A, adeo impotens exiſtat, quod abſque maximo ſnf 
corporis periculo uſque ad Weltmonaft* ad diem in brevi prexdi& content? ad 
recognitionem quod in hac parte requiritur faciend* laborare non ſufficit > which 
fo2m albett it continueth to this day, pet is the conuſans taken of them that be 


Yet. N.B. fol. 103. in health, and ab!e to travel, And where that Act ſpeaketh of a Juffice, a Dedi- 


Br. tits fines 129. - 


mus poteltatern is granted to a @erjant at Law, (wozn ts the King, as common 
ae experience 


Modus levandi Fints. a 


_—_— 
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—— 


- experience teacheth ; And the Chief Juffice of the Court of Common Pleas | 

may take a couuſas of a fine, virtute officii ſui, without any Wirit of Dedimus x H. 7.9. a; 

teltatem, | 

Pere-is a fozm of the moſt pzincipal fine, viz. the fine ſur conuſance de droit 
come ceoqueil ad de ſon droit. 

Ic is to be known that there are two kinds of fines, viz. one erectts 4r E.3.14: 
ted, aud the other executozy, Executed, that is, where the p2eſent eſfate 2: £4-4+ 
paſſeth unto, o2 is ſuppoled in the conulee, foz ſuch a tine is a feoffement 
of nt ghath as this fine come ceo, 82 ſur releas, oz confirmation, oz ſur fur- 

TcnNdcr. | 

Executo2y, as when no eſtate is veſted in the conuſe until it be executed $0 E-3-9- 23 BE: 
bp Entry o2 Actiou, as fines ſur graunt & render by the conuſee, which mult be AY as 36. 
made upon a fine come ceo, 02 ſur releas, &c. oz other fine which is executed, - 1, 426; van 
o2 otherwiſe the conuſee could not make any grant and render of that land, c, 22,23, we. +» 
which he had not; moe ſhall be ſaid hereof in the Expoſition upon the Dta- 31 E. 1. grant 963 
tute of 27 E.1. De tinibus. | 7 TEE 24 E.3 


1 , $0 Ez. fines I. 
C Recogniſont, 8c. ] Recognoverunt is the ancient and uſual wozd in G1any, 1. 8, cap. 5 


A fine fo the conveyance of lands, #c. and very apt, fo2 it is made a plea of 
land depending when either the Demandant oz Tenant doth acknowledge the 
land to be the right of the other Per ainicabilem compolitionem, & finalem con- Glany.l.8, cap.ts 
cordiam, as Glanvill faith. 
The agreement of the parties Have altered the fozm of the conulance here ex- 
p2efſed, anddo add, Et illud remiſit & quietum clamavit, &c. Alſo the fine far 


conufans de droit come ceo, doth now comp2ehend a clauſe of warranty, which 
is here omitted, 


C Le Mannor de B. ove les appurtenances. '] ©f what heredita- 
ments a fine may be levied 2 Regularly ic may be levied of any ching 
whereof a Przcipe quod reddat doth lie, as of land, rent, 4c. 03 whereof a 13 E-r. attalnt 7x 
Precipe quod faciat, as the Writ of cuſtoms and ſervices, o2 whereof a * IP = E.3. 
Precipe quod permittat, as to have common; a way, &c, '02 to' be thozt , {4,30 + nee 
whereof a Precipe quod teneat doth lie, as the Writ of Covenant to levy vis. 50 £.3.23. | 
a fine and the like. JEut of ancient times fines were levied of other 4 E. 4-2. 18 E.4. 
things, then will be at this day allowed, and yet choſe ancient fines ?* 17 E.4-23- 
oy be holden now as available, as they were taken to be when they were ** 4/4: 

evied, h 

A fine cannot be levied of a Wannoz, oz lands, that is ancient demeſne, 9 E.3. fol. 31; 
fo2 that ſhould be a wong; to the Lowd of whom the land is holden, foz by 21 £3-20. 44 Eg 
the fine it ſhould become frank fee, and not impleadable in his Court, #c. and ay fa - H. 4 
if any ſuch fine be levied, the Lozd ſhall reverſe the ſame in a Writ of deceit, 74 
Toz res inter alios aca alteri nocere non debet, | 


C Come in demeſne, rents, ſeigniories, courts, pleas, &c. 7 
Ut the time of the making of this Act, the foam was to enumerate in gene- 
ral whereof the Panno? conſiſted, but that fozm is now alfo altered, and chat 
clauſe wholly omitted at this day. 


C Le ordre del Ley ne ſuffer my que. final concord ſoit levy 


en la Court le Roy fans brief original. ] Hereby it appeareth that this 
Att is a declaration of the Common Law, and the inno2ance oz erroz of ſome 
Audges was the cauſe of declaring of che Law herein, 

Firſt, Af there be no o2iginal Writ, pet the fine is not void, but voidable 7 E- 3.54. 24 E.3i 
by Law, and therefoze the Ac ſaith { Le ordre de Ley ne ſuffer ] and that is -X. mi 
by Writ of Erroz, and that holdeth allo when there is an oziginal Writ, -and vey nw aces! 


Owen & Morgans 
Uun the Caſe, 


Modus levandi Fines. 


the fine is levied as well of that which is contained in the Writ, as of ſome 
vther thing not contained : as if the Writ of Covenant be of the Pannoz of 
D. and the fine is of the Pannoz of D. and likewiſe of the Panno? of S. it is 
voidable foz the Mannoz of S$. by Writ of Erroz, - Jt holdeth alfo when the 
fine is levied immediately to a perſon not nameo in the Writ of Covenant 3 
as if A; be Plaintiff in the Writ of Covenant againff C. and C. levieth the 
fine to A. and B. it is voidable by Writ of Crro2, but the learning muſt be 
further exp2eſſed, ; 
10E.438.84. Foz as concerning the thing whereof the fine is levied, tt is to be known 
18 E. 3-9. 19 E.3. that in caſe of a fine ſur grant & render, which containeth a double fine, 
Abbor 13+ 20 E-3 there is a great diverſity between the fine ſur conuſans de droit come ceo, 8&c. 
br ; mpye AL-37 foz that muſt be levied of the land, &c. in the oziginal, but the grant'and ren- 
33. 16 £-3,22, © der may be of another thing then is expzeſſed in the oziginal : As A. bzing- 
29E.4:2,3-21 £4 eth a CUrit of Covenant againff B. foz the Bannoz of D. B. cannot levp a 
td. fine to A. of a rent to be iſſuing out of the Mannoy of D. but he muſt le- 
| vp the fine of the Pannoz of D. accozding to the Writ, and his Covenant 
therein expzeſſed, but A. may grant and render to B. a rent out of the ſame 
Wannoz contained in the fine, but not out of any other land, neither can the 
grant any render be of any thing collateral to the land, &c, contained in the 
Writ, o2 of another nature, and neither iſſuing out of, noz incident to. the 
land, &c. contained in the oziginal, 


24.335; If two do levy the fine, the grant and render may be to one of them. 
6 E.2, fines 1179; | AS concerning the perſons to be named in the fine, the fine ſur conufans 
5 E. 3:37. 64 Ode droit come ceo, &c. cannot be levied to any perſon that is not party to 
10 E.3.32- 16 Ex3 the UUrit of Covenant, neither can the grant and render of the tand, c. 
-__ $I -—_ be immediately in primo gradu to any that is no party to the Writ, burr 
30 H.8. Bro, fines Mediately oz in ſecundo gradu, &c. it mays: Foz example, if a Writ of 
Iod. Covenant be bzought by A. againſf B. of the Mannoz of D. B. levy a fine 
3s to A. come ceo, A. may graut and render the ſame to B. foz life, o2 in 
tail, the remainder to F. in fe; fo2 albeic the Writ of Covenant be inter 
A, querent* & B. deforc', ſo:-as F. is a mer ſtranger to the Writ, yet ſ&ing 
he taketh it.by wap of remainder depending upon an eſtate warranted by che 
fine, it hath been allowed in our Boks, and hath been compared to a Deed in- 
dented between A. and B. whereby A. doth give lands to B. to have and co hold 
to : foz life, o2 in tail, the remainder to C, ( who is a ſtranger to the Dev ) 
in ke, 


13 E.3-12. 8H.s C Briefe original. ] It is not ſaid, Bricte original enter les parties, but 
21E£-4-4- 58,7.41 Kenerally, and therefoze a fine may be levied by a vouchee to the Demandanc, 
I v2 by the Demandant to him, and ſo likewiſe by Tenant by receit to the 

Wemandant, oz by the Demandantc to him, and yet they are not parties to the 
2E.3.19. ro E-3 It ancient times fines were levied upon o2iginals that were mix, as 
s. 138E.4.22, {in the Aﬀſiſe : sf Darrcin preſentment, Quare impedit, oz the like, which later 


” = bs, 4 times have thought to be againſt the height and fozce of a fine, Foz the fozm 


See 27 Et, cap,x ®f 192 N2igiual Writ is to be obſerved, that if a fine be levied of eight ſeve- 

.-enalies ** xal things, as of a Pannoz, a Reco2y, a houſe, tc. 'after the naming of the 
Panunoz, the fozm is , Ac de recoria, necnon de meſſuagio fo2 the fourth, 
Ac etiam 3 foz the fifth, Przterea; foz the ſixth, Ac ulterius ; foy | the ſeventh, 
Ac etiam foy the eighth, Ac inſuper ; and if there be mo2e, then to begin agaittz 
And AJ have known a Chirografe of a fine.diſcovered of fozgery by not oblers 
ving this oder, 


C Et ceo a tout le' meyns devant quater Juſtices en banke. } 
The Dtatute of 27 E. 1. faith, Quia fines in Curia noſtra levati, &c. —__ 
| (atute 


" Modus levandi Fins, | ts 


” Je, 


Statute of 4H. 7. it is p2ovided that after the engroſſing of every fine to | 
be levied, &c. in the Kings Court, befoze his Juſtices of the Common Pleas, 29 E.r.c.r. 4 9.4 - 
fc. ſo as the number of Juſtices here mentioned are not requiſite at this day t c-24+ 32 H8, 39. 
but befoze the making of this Statute, the Auſtices befoze whom the fine was 

levied, were named in the fine, and ſpectally upon the making of this Att, 

to the end the number of the Juffices might appear ; fo2 though the number 

of four be not required, yet there mult be above the number of one, Aud this 

£s the reaſon that a fine levied Coram Thom. Brian milite, & ſociis ſuits Juſtici- x H.7. ro,rr. p& 
ariis de communi banco, were not god 3 becauſe no other Judge of that Court !<5 Juftices. 

"was named but one, and befoze one a fine cannot be levied in reſpect of the 


folemnity thereok. Wuc many Writs that come out of the Chancery, are Co- 
gam Thoma Brian & ſociis ſuis, 


C Et non pas ailours. ] A fine cannot be levied, to have the fozce 5o Af;p.9. 44 Ex 
of a final Concozd by any that Hath power tenere placica, but only befoze the 3% 31 H+8. rincy 
Juſtices of the Court of Common Pleas, oz befoze Juſtices in Cir ( whiles ***®: 
they fwd ) & non pas ailours, ſaith this Act ; and therefoze the King can- 
not grant power to hold plea foz the leyying of Fines, againſt chis negative 


Dcatute, 


C Et en preſence des parties noſmes en le briefe. ] The Uouchs 
and Tenant by receit are not named in the Writ, and yet they map ( as hath 


been ſaid) levy a fine to the demandant, o2 the Demandant to them 3 and theſe 
4o3ds being in the affirmative do not reſtrain them, 


C Et 1 feme covert de baron ſoit un des parties, donques co- 
vient que el ſoit primerment confeſle devant iv Juftices avantdits. 

This muſt be underſtood where the husband and wife do levy a fine, foz 2453-92: 42E4 
there ſhe ought to be examined; but where the husband and wife do take 75; a v7 

k , p oO: 4o H.6.4 
by a fine, aud depart with nothing, there the feme covert is not to be q 
examined, 

If a fine be levied of land to the husband and wife, and the husband and 25 £.3.44- 4 E-5 
wife crant and render the land, there the wife ſhall be examined, and the exami- % E. oe” 
nation muſt ever be upon the Writ 3 and therefoze a baron and feme upon a *E 32: 29.53 
fine levied to them of land cannot grant and render a rent out of the land, be- x27. 4 E.z.ibid.43 
cauſe that rent is not contained in the Writ, o 16 E.3. ibid.6. 
The examination mult be ſolely and ſecretly, and the effect thereof is, 
whether He be content of her own fro god will , withont any menace 03 
thzeat to levy a fine of theſe parcels, and name them unto her, every 
thing diſfinctly contained in the Writ, ſo as ſhe perfealy underſtand what 
_ _ and if the Judge doubteth of her age, he may examine her upon 25 E-3-44: 
her oath. | 

3ut what if the woman cannot ſpeak any language that the Judge doth un- 45 E-3- tit- Exa4 
berſtand, as Cozniſh, Welſh, Dutch, oz the like 2 Then chere ſhall be a La- 2193408 22: 
timer, that is, an Jnterp2eter upon his oath to interpaec cruly, 


C Et fil naſſent al fine, ne ceo hera mie. ] This is fo to be 
nderſtod, that it ought not to be received, if the be not eramined, anv 
frely aſſent, as is afo2eſaid 3 but if che fine be received, and reco2ded , 
the feme covert oz her heirs ſhall not be received to aver that ſhe was 
not examined no2 aſlented: foz this ſhould be againſt the Recozd of the 


een, and tending to the weakning of che general aſſurances of the 
ealm, 


Uuu 3 C De 


pn  —— 
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Lib.2. fol. 58; C De plein age, & de bone memorie , & hors de pryſon. ] 
Teckwiths caſe. fg W.2. cap. 48. hereof, and ſ& Beverlics cafe, lib, 4. 123, 124, &c, © hb.2. 
fol. 58. in Beckwiths caſe, - 


© Et la cauſe pur que tiel folempnitie doit eftre fait en cel. 
fine eſt, pur ceo que fine eſt, ci hault barre, & de ci graund, 
force, & de c+ puiſlant nature en ſoy, que el forclos nemy ſole-: 
ment ceux queux ſont parties & privies a la fine, & lour heires, 
mes toutes auters gentes de mond' , queux ſont de pleine age , 
hors de pryſon, & de bone memorie, & deins les quater me=- 
res, le jour del fine levie, fils ne mettront lour claime de lour 


ation pur le pats, deins lan & le jour. ] Here are four things to, 
be obſerved : 


I, Firſt, the cauſe that ſuch ſolemnity' is uſed in the levying of a fine;; 
wherein th:& things are to be obſerved; x. Fo2 that it isſo high a bar, 2. Fins 
ſo great fozce, 3. Df ſo puiſlant a nature, » 

2, The end, to make an end of troubles and controverſies, and to eſtabliſh 
conco2d, peace, and repoſe in mens poſleſſtons and inhericances 3 and therefoze, 
# fine is called Finalis concordia, | 

3. The means to attain to the ſame, viz. to fozcloſe two kind of pers, 
ſons, viz. parties and paivies p2eſently, and alſo the irangers in the wozlv/ 
in futuro. 

Brad. li.g. fo.qos 4. A two-fold p2oviſion full of right and equity is made foz ftrangers 3 fir, 

&c. Bric, f.216. b. that, they be of full age, out of p2iſon, of god memozy, and within the four? 

—y wy ©P-'53: ſeas 3 ſecondly, that they put in their claim within the year and the day, after: 
a. Parr 6f the In- the fine levied, TE OG 

Kitutes, SeR. 441, Wy this Act, if any ſkranger were within age, oy in pziſon, 02 non com- 

* This is altred by pog mentis, 02 beyond the ſeas at the fine levied, * he is totally and fop 

os Page o ever excepted ; ſo as he after His full age, o2 coming out of pziſon, oz reco- 

4 7+ Þ24* vering his memozy, o2 coming into the Realm, oz any of their heirs ne 

not to make any claim + and hereby a woman covert was bounden , if 

_ claim were not made within the year and dayz and ths reaſon was, foz 

that ſhe had a husband that was able to put in his claim: but if the hugs 

band were within age at the time of the fine levied, -though the wife were 

of full age, the infancy of the husband ( who was to make the claim, the 

wife being ſub poreſtate viri ) ould pziviledge the late of the wife fo2 ever, 

This A& was gas by the Juftice of the ancient Common Law, whereof this Act is a *de- 

made A Sho claration, two kind of ſfrangers to the fine were exempted and p2ovided foz 3 

fine Bb 107 firlf, ſuch as by pzeſumption of Law had not ſufficient underſtanding, as the 

Efſex. Paſch. Anfant, 02 non compos mentis3 03 had no notice, as the man in p2iſon, oz be- 

10 E.1. Rot.72. in yond Dea, of the fine levied to make claim: And ſecondly, fo2 ſuch as had ans 

banco Heref. John (1+ rights, who are ever favoured in Law, if they made their claim with 


Pl ><a — the year and day, 


C Parties & privies, & lour heires. ] Parties are thoſe that are 
parties to the oziginal, 

Ihe br. Be if Privies. ] Firft, this is to be underſtod of p2ivies in blod, not only 
_—_—_ Brown, of the heirs by the Common Law, which are here named; but boo by 
W.1.c.39. 6E.2. the cuſtom, here compzehended unver this wozd | Privies ] as Bozounh Gngz 
View 161. 42 Afl. Lich, Gavelkind, o2 the like, which claim as heirs by cutfom : and 1s not in- 
| 3,4 4 ended of pzivies in effate, as Jopntenants, the Donoz and Done, "uy 
214+ 
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and Leſſee, 02 the like : alſo this is to be underſtod of p2ivies in ſucceſſion, as 12 E.3. ib. 326+ 


Biſhops, Abbots, and the like. I} | Pl.com, Howels 


. C Mes auxy toutes guters gentes de mond*.”} Jn theſe wowds are Lib.s. fol. r2z; 
included, aſwel Zenant foz pears, Tenant by ®catute Merchant, and Dta- Saftyos caſe. 1,9c 
ple, Copy-holders, and Cuſtomary-holders, as Tenants of Free-hold and MD _ 
inheritance , if they ve out of poſſeſſion oz ſeiſin at the time of the fine ,7E.12. 1.2.94: 
levied, foz a fine levied by a ſtranger cannot bar him that is in poſſeſſion, Bingham 1. 3. 84, 
And albeit the wozds of this Law are very general, yet do they not abzo- &c. Caſe de | inesy 
gate the Dtatute of W. 2. De donis conditionalibus , which p2ovideth foz wi ewon # cale 
preſervation of eſtates in tail, Quod f1 finis ſuper hujuſmodi tenementa NEE TD 
impoſterum levetur, finis ipſo jure fit nullus, nec habent hzredes hujuſmodi, $0,997. Lit, 693 
aut illi ad quos ſpeQtat reverlio, &c. neceſſe apponere clameum. * YEut 74,78. 33 E. 3; 
that bzanch de donis conditionalibus continued in fozce, notwithſfanding Eſtoppel 380. 
this Act, as to the right of the eſtate tail , until the Statute of Anno (14325: _ 
4 Henr. 7. by which Ac, and by the Dtatnte of Anno 32 Henr. 5. an eſtate , F-4-13, Sean, 
in tail is barred by fine with Pzoclamattons levied, and Had accozding to Y:#rog.6g, 


thoſe Ads, m Jo _— 
2 Jn ſome caſe the party Himſelf ſhall not be concluded of his aver* 75 6.2 Eſioppel 


ment againſt the expzeſs fine; as if two Joyntenants be in fe, and 214. 
they accept a fine Sur conuſans de droit come ceo a eux, & les heires de 
lun, the effate is not changed, and they map plead the fozmer feoff- 
_ to them and their heirs, and that by Law they could Have no other 

ne, 


And in ſome caſes p2ivies in blod , and inheritable alſo ſhall have an 42 £3-9- 4: E- 3: 
averment again{ the fine , notwichſtanding this Statute : aud therefoze if 1:5 4-33: 4E-3 
Tenant in tail accept a fine Sur conuſans de droit come ceo, &c. yet the $8.48, 2 E.4- 
iſlue in tail, that is pzivy and helr in tail ſhall aver continuance of poſ- 15, 8c. Lib.3.f.88, 
ſeſſion in the father ; fo2 it candeth well with the fine, which is [ Come 89-1 caſe de Fines 
ceo que ad de ſon done; | and ſoit is in the caſe above, if Tenant in tail 
had granted, aud rend2ed the land to the Conuſo2, the iſſue in tail might have 
averred continuance of poſſeſſion in the father, fo2 the fine was erecutozy, 
and nothing veſted in the Conuſoz until execution : But if Tenant in tail 
levy a fine Sur conuſans de droit come cco , the iſſue in tail , though he be 
not Harred by the fine, yet he ſhall not againſt this fine aver continuance 
of poſſeſſion in the father, and that diverſity was holden foz Law after this 45 E.3.14: 13 E-3 
Statutez neither after this Statute could the iſſue in tail have generally plea- keplication 52. 
ded, that partes tinis nihil habuerunt, but was ouſted thereof by this Dtatute, be 4.8 6. *_ 
albeit ſome have relied much upon theſe wozds in this Act, Rite levatus; now oy Rs HG 
the Statute of 4 H.7. and 32 K.5. and the Expoſition thereof ubt ſupra, make 18. Lib.3. t.38,89; 
this out of queſtion, | | Cale de Fines, 


C L<« jour del fine levie. ] This is to be underſtwd of a compleat fine, 4E-3-45- Opinion 
which givech a double notice, one by the ſolemnity of the fine in Court, and - _— Tt 3-37 « 
another by tranſmutation of poſſeſſion in the Country : As foz example, one itcaion 62 © 
that hath a defeiſible title in land accepts a fine thereof Sur conuſans de droit 11 R.2.Eicheat 13 
come ceo, &c. and granteth and rendzeth the ſame to the Conuſoz, who ſueth 14 8. 4-32. per 
not execution within the pear and dap, this fine ſhall not bar him that had P*nkiore- 


the ancient right, becauſe it is no compleat fine without poſſeſſion, within the pl. com. 357. b. 


4 : p y Dier 3 Mar. 117« + 
meaning of this Act, foz that by intendment he that had right cannot take no- This ed by 
tice of the fine without tranſmutatton of poſſeſſion, and ſo out of the mean- the Scarute of 


, H.7. 
ing of the Law, Gig HOT 


. . « - . 22 H.S.1 . pl, 
Note a fine Sur conuſans de droit come ceo, &c. is fatd to be levied when Mt egy 


the Writ of Covenanc is returned, and the concozd and the Kings filver duly 


p EI 
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entred, this maketh the land to pals, and from this all the year and day be 
accounted, albeit the fine be ingrofled afterward. 


——_———_ 
_—_—_— 


Pf, com. 358,3599 (| Si ils ne mettront Jour claime, 8&c. ] Foy the Preſerving of an- 
&c. 1n Srow, caſe. cient rights at the Common Law, there were four manner of claims, wheres 

of: two were by matter of Recozd, and £wo by Act in the Councry; þp 

matter of Reco2d , as by a Precipe quod reddat, acco2ding to the truth of 
KI the caſe bzought within the year and day by him that right had, oz in anci- 
=> be ent time by an entry of a claim, entred in the Reco2d of the * fot of the 
Brat. li.s, f. 436. fine ; but firſt it muff have been_made in open Court, | Appono clameuny 
AMt.9, Fleralib.s, Meum tali liti vel concordiz, 8c. | And two by Ads in the Country, ag by 
ee . an actual entry into the land, by him which right had, and whoſe entry was 
_ Fay = n. congeable, o2 by a continual claim which amounted to an entry 3 but all theſe 
Pl, com. 359. mult be done by him that had a p2eſent right of action , oz a p2eſenc right 
See 1. Part of the Of entry, fo2. no other perſon could make any claim 2 and therefoze if there 
Inftic, Se&.416. were Tenant foz life, o2 in tail, the Reverſion 02 Remainder over in a f&, 
@ Mich. 1;E.1.in $e that had right of Reverſion oz Remainder expectant upon an eftate foz life, 
banco Rot. 1079. 0} int tatl, could make no claim, becauſe he Had neither pzeſent right of agi- 
754 6a Johan, 9 N02 of entry and therefoze in that caſe the Tenant foz life, oy in taif 
yon i” muſt make his claim , and chat claim either by action oz entry upon the 
Bur there it is fot of the fine, 02 by lawful entry o2 continual claim, ſhould not only have 
adjudged, that if p2eſerved their own right , but alſo the right of them in Reverſion oz Re- 
Tenant for like, yainderz but if no claim were made by the particular Tenant, che right of 


— — them in the Remainder oz Reverſion were foz ever bound by the Common 


firanger that harh LAW. 


nothing in the : AN : 
land levy a fine, wichout deveſting or difplacing of any of the eſtates, he in the Reverſion ſhall not be bounds 


to make any claim, becauſe Partes fis, nibil kavmrint, 


þ 4 Hi7. cap. 24 b This is altred in two reſpects by che ſaid Act of 4 H. 7. fo2 thereby the 
See Paſch. 18 E.1 clatm mult be by action oz entry, and therefoze a claim entred upon the fot of 
de me the fine at this day is not available, Alſo chey that Have a right of a Rever- 
ET Lu upon ſton 02 Remainder expectant upon an eſtate tail, oz fo2 life, ſhall have five pears 
the foor of the After their title come unto them, as by that Ac appeareth, 


fine, Weſtmerl. : ; 1 | 
And in the ſame roll Robert de Huſtings made the like claim for five ſhillings rent. Northampt. 


| Zhe wo2ds of this Act be, | Silz ne mittont lour claime '] and yet in ſome 
216F.2, Cone; Caſe the right of one that might claim, and doth not, ſhall ve p2eſerved 3 c as 
claim 10, Pl. com» if a Difſeiſo2 be difſeiſed, and the ſecond Diſleiſoz levy a fine, in this caſe if 
358. by the firſf Diſleiſo} enter within the pear, this ſhall -p2eſerve the right of 
the Diſleiſe., becauſe the firſt Diſfeiſoz by hts entry avoided the whole 

eſfate given by the fine, and yet the Diſleiſee might have entred him- 

ſelf | & fic de fimilibus; ] but it muſk not Have been an empty fine that 

thould have barred the right of a Ciranger, but a fine compleat, as hath ber 

faid, | 

a See ther. par: > This Law continued until the Parliament in the four and thirtieth year 
ef the Inftitures, of E. 3. and then the Dtatute of Non-claim was in that Parliament made, 
Sci.441- which tok away the effect and fozce of this Law, andof the Common Law in 
this point, whereby great contention aroſe, and few men were ſure of their 

e 4H.7.cap. 24- poſſeſſions, which continued till the e Parliament, Anno 4 H. 7. andthen that 
oT 9A milchief was refozmed, and the ancient Common Law excellently moderated 
Shellings caſe, by the Statute of 4 H.7. ®c& the Statute of 32 H. 8. which Ads have foz the 
Lib, 2. fol.1$,16. COMmon quiet and repoſe of all ben with great wiſvom and judgment expoun- 


Wiſemans caſe. ; 7 : 
93. Binghams caſe. Lib:z. fol. 84. &c. Le caſe de Fines, & ibid, 97, &c. Fearmors caſe. Lib.g, fol.125. Beverlies 
cale. Lib.s.f. 124. Lib.8.r00, 72: Lib.y. 87, 104,105,105,139,140, 141. Lib.10.52,95,97. Lib, 11. 67,7 1,78. Pls 
com-360,361. Stowels caſe, _ 
£05 
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ded and that a fine with P2ocl. and five'years paſt doth bar the Lo2d in anci- 
ent demeſne of his Writ of Deceit, and likewiſe a Writ of CErroz . is alſo 
thereby barred, | = | 

And though this Act of 18 E. x. be repealed, yet may it ſerve in many re- 
ſpecs to explain the Statutes of 4 H.7. and 32 H.8. Fo? the true underſtany- 
'Ing of the Common Law, and of fozmer Dtatutes, is the ſure maſier Expoſitoz 
of the latter. 

To the fo2zmer Repozts 02 Cxpoſitions ( wherein are fozmer Authozities 
out of the L.92d Dier 6 P). com. cited ) two things are neceſſary to be added; 
the firſf, wherein the Statute of 4 H. 7. is altred, oz ſtrengthened by any lats 
ter Act of Parliament ; ſecondly, what other caſe Heretofoze adjudged upon 
any bzanch of either of the ſaid Statutes, and not heretofoze publiſhed, o2 
auy other matter; may ſerve fo2 the ſfrengthening of fines, being the come 
mon aflurance of the RKealm, o2 of the eſtates of the Subjects concerning 
free-holds and inheritances. 

As to the firſt, where by the Statute of 4 H.7. it is ozdained that after 
the ingroſſing of the fine, &c, the ſame fine be openly and ſolemnly read anv 
pzoclaimed tin the ſame Court the ſame Term, and in the Terms then next 
following the lame ingroſſing, in the ſame Court, at four ſeveral days fn 
every Term. Wy the Dtatute of 31 Eliz. it is-enacted, that all fines with 
P2zoclamations ſhall be pzoclaimed only four times, that is to ſay, once in 
the Term, wherein it is ingrofſed, and once in everp of the thye Terms 
holden nert afcer .the ſame ingroſſing; and that every fine pzoclaimed, as 
is afozeſaid , ſhall be of as great fozce and effect in Law to all intents, 
«Ald purpoſes, as if the ſame had been ſirten timfs pzoclatmed, acco2ding 
to the Statutes heretofoze made 3 A beneficial Law 3 foy the fewer P20- 
clamations , the ſafer. S& the Statute of x Mar. fo2 ffrengchening of 1 Mar, Parl,2. c. 5 
fines when P2oclamations be not made, &#c. by reaſon of adjournment of anp 
Term. 

It hath ben reſolved that this Act extendeth where but part of the Dier 3 El. fol.185 
Term is adjourned, fo2 it is a favourable Law, aud to be taken by 
equity. 

Another Statute is made fo2 the eſtabliſhment of fines and recoveries in 23 E1. cap. 3. vide 
Anno 23 Eliz. which is evident, and whereupon we have known no queſti- !ib- 5: fol.40. Dor- 
on made, and cherefoze refer the Reader to the whole Chapter, being a pzofi- RO NO 
table and benefical Law, and of the moſt part of freholvers of chis Realm , GL. 34 
neceflary to be known. amendment of 

As to the ſecond, between Sunie & Howes, Trin. 32 Eliz. .in Communi fines, &c. 
Banco, the caſe was, Thomas Cotton was Tenant in tail of the moity of Tr- 32 EVz. in 
certain lands, and of the other moity he was Tenant fo2 life, the remain- «ogy _ 
der to William Cotton his eldeſt ſon in tail, William Cotton went beyony "One ae 
Dca to Antwerpe, and after the ſaid Thomas Cotton , Anno 19 Eliz. levtz- 
ed a fine of the whole with Pzoclamations , and within the year William 
Cotton died at Antwerpe, and never came into England 3 William his ſon 
being within age entred , Anno 31 Eliz. And it was adjudged that foz 
the moity whereof Thomas Cotton was Tenant in tail, William rhe ſon of- 

William was barred by this Ac of 4 Hen. 7. but foz the moity of William 
the Father, the entry of his ſon William was lawful ; foz albeit that William 
the ſon could not take advantage of the clauſe that gives benefic to him that ts 
bepond Dea, and his heirs to enter, oz cake his Action within five pears after 
they.be-within this land, becauſe in this caſe William the Father after the fine 
levied never was within the land; yet foz that perſons out of the Kealm-ac 
the time of the fine levied, amongſt others having a pzeſent right, are er- 
cepted out of the body of the Act ( which wozketh the var ) therefoze where 
he that is beyond Dea at the time of the fine levied, and never returns, ts 
within the exception out of the body of the A, and he and his heirs may en- 
| 104 
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Se Pl. Com. fol, tx B2 take His Action at any time : but in caſe he doth return, he and his 
366. a. the opini- heirs muſt enter o2 take his Aion within five years after His return 2 and 
on of Brown and {q jt is of an infant being party to the fine, and having a pzeſent right, if 
por, bogs ba he dieth during his infancy, he oz his heirs may enter oz take his Action 
Þeriege mit romere "np time 2 and ſo it is of a perſon that is Non compos mentis by the Act 
of God, if he die whiles he is Non compos mentis; oz a man in Paiſon, 
which is by Act in Law, if he die in Pziſon 3 02 a feme covert, which is bp 
her own Act, if the vie whiles the is covert, being no parties to the fine, 
Foz all theſe are within the reaſon of the caſe adjudged of him that is out 
of the Realm ( which going ont of the Realm was his own Ac ) and ne- 
ver returned, 
S& the Statute of 21 Jacobi Regis cap. 2. fox the firengthening of the 
eſtates of the Snbjects againit the King and his Ducceſs2s, 


 Staturum 


ta.definibus levatis, 
EDITUM Amo 275 Edw. 1. 


OO EFIIP>oedemmonnerarun 


Uia fines in curia noſtra levat finem litibus debent 1mponere, & 
imponunt, & ideo fines vocantur maxime, cum poſt duellum 
& magnam aſliſam in ſyo caſu ultimum locum finalem teneant imper- 
petuum 3 jamque per aliquod tempus preteritum tam tempore clarz 
memoriz domini Henrici Regis avi noſtri quam noſtro partes eorun- 
dem finium & carum partum heredes contra leges & conſuetudines 
Tegnt noſtri antiquitus uſitatas ſuper hujuſmodi finibus adnullandis 
& evacuandis admittcbantur, proponentes quod ante finem levatum 
a tempore levationis cjuſdem, & poſtea petentes ſeu. querentes aut 
corum antecc{lores de tenementis 1n finibus contentis, aut de aliqua 
parte corundem ſemper fuerunt feiſit1, & fic fines hujuſmodi rite 
levat per juratores patriz falio ſubornatos & malitioſe procuratos 
multotiens evacuabantur & adnullabantur minus juſte : Nos volentes 
ſuper premiſits remedinm adhibere in Parhamento noſtro ad Weſtm, 
{tatuimus, quod dictz exceptioncs {cu. reſponſiones vel inquiſitiones 
patriz ſuper hujuſmodi cxceptionibus ſeu reſponſionibus nullo modo 
contra hujuſmodi recognitiones & fines de cxtero admittantur. Et 
nos vero volumus, quod ſtatutum iſtud tam locum habeat ad fines 
prius levat quam impoſterum levand?, Et videaat Juſtic, quod nota: 
& fines in curia noſtra impoſterum levand' publice & ſolempniter le- 
gantur, & quod placita interim ceſlent omnino, & hoc fiat per duos 
cies in ſeptimana ſecundum diſcretiouem Juſtic, 


C Quia fines in curia noſtra levati finem litibus debent inipo- 
nere, & 1mponunt , & 1deo fines vocantur, maxime cum poſt 
ducllum & magnam aſſiſam in ſuo caſu ultimum locum finalem 
teneant imperpetuum jamque per aliquod tempus preteritum. J 
Perewith do agree all our ancient Authozs, viz. Glanvill, Nota quod talis di- g1any.1i.a.ca,-. 
citur tinalis concordia co quod tinem imponit negotio, adco ut ncuter litigantium p 
ab co de cxtero liccat decedcre, Bra&.l.g.tol.4 38; 
Bracton, Item fi per concordiam, & finem tact”, que fimiliter peremptoria eſt, Li.3.106, Lib.gs 
quia dicitur finalis concordia, & ideo hnalis, quia imponit finem litibus, 246, 
Britton tol.90. & 91. Sont aſcuns choſes corperels que home ne purra my bien gritton £0.90,91; 
purchaſer ſans aide de noſtre Court, ficome fees, & propretcs & dont per accord del 
purchaſer, & del donor, coviendra lever tine en noftre Court parmy la quel tizl 
manner de purchaſe tiendrent effect & eltablete, | 


Xrx Or 


Statutum de finibus levatis. Cap. 1, 


SE befo2e in the Expoſition of the Statute, called Modus levandi tines, in the 


Parliament Roll, Anno 19 E, 1. Rot. 12. the Caſe of Margery late wife of 
Thomas Weyland. 


£ Jamque per aliquod tempus przteritum tam tempore clarz me« 
moriz domini Henrici Regis patris noſtri quan noſtro partes earun- 
dem finium & earum partium heredes (contra leges & conſuetudines 


Regni noſtri antiquitus uſitatas ) ſuper hujuſmodi finibus, &c. 7 

The miſchief, oz rather the abuſe befoze this Dtatute, was in allowance of 

averments by parties and p2ivies fog adnulling of fines levied Contra leges 8& 

conſuetudines Regni noſiri antiquitus ulitatas, &c, Whereby fines were many 

times unjuſtly avoided: and what ſuch averments were, and wherefoze they 

| were admitted, ts declared by Stoner, one of the Aufkices of the Court of Com- 

5 E 3.f0l.29. mon Pleas, who repo2ted that he bearv Sir William Bercford Knight, thew 

Chief Juſtice of that Court ſay, that in ancient times parties and pzivies cenlt 

not avoid fines, | proponentes ] as this Act ſaith, Quod ante finem levatum & tem- 

pore levationis ejufdem, 8 pottca petentes ſeu querentes aut eorum anteceſſores de 

tenementis in finibus contentis, aut de aliqua parte earundem ſemper fuer? ſeifiti, 

Aut afterwards (in the raign of H. 3. in the time of inſurrections and civil 

wars by the Gzanvees of this Realm) it was nſed by the maintenance of the 

G;anvees, that parties and p2ivies might avoid fines by ſuch averments, which 

averments in the raign of E. 1. were continued until the making of this 

Act 3 alt which was affirmed by Sir William Herle Chief Juftice, and fur- 

& E346; ther he faid, that the ſame appeared alſo by this Statute De finibus, as in 
$ruth it doth. 


C Partes earundem finium & earum partium hxredes, &c. J 
£0 as this Act taketh away the ſatd averment, which by the maintenance of the 
Gzandes of the Realm had unjuſtly crept in by parties and pxiviesz foz the 


miſchief befoze this Statute was, as hath been ſaid, that when the conuſans 
de droit, &c. was made to him that had never any thing befoze, and the conule 
cranted, and rend2ed the ſame back again at the ſame inſtant to the conuſoz foz 
life, 02 in tail with remainder over, who always was ſeiſed, and in poſſeſſtor 
of the land; p2ivies (by colour that there was no tranſ\mutation of poſſeſſion } 
were againſt Law permttted to avoid fines by the averment afo2eſaid, 
And albeit this Statute extendeth to averments taken by parties and p2i- 
vies, and extendeth not to averments made by ſtrangers, that are ns parties 
noz p2vies to the fine, pet by the Common Law the hautefſe and puiſſant fozce 
and nature of fines was ſuch, that a mer ſtranger could not have a'generalk 
x7 £-2-54; Wakes averment againſt a fine 3 and therefoze it is repo2ted by Shard, one of the 
caſe. 13E.3, Juſtices of the Court of CommonPleas, that ic was reſolved by the Sages of 
Replication 62, the Law, that the parties, oz their heirs, ſhould have no averments again 
32 E.3. Vouch.36. fines levied contrary to the fine to avoid it 3 and that a ſfranger ſhould have 
x3. bid-119- ng general averment directly to avoid a fine, if it were not upon ſome ſpecial 
41 E304 148.4, Matter, foz he that is Tenant after the fine levied, is intended Tenanc 
33d. under the ſtate of ſome of the parties to the fine, to whom by the Common 

Law a general averment tis not given moze then to the party o2 pztvy : and 

the ſpecial matter which giveth him the averment is, that after that he pleads 

that the parties to the fine had nothing in the land at the time of the fine le- 
40 E-3.30.b. vied, he doth fo2merly add, that either he himſelf, oz ſome other whoſe eſtate 
Dler 12 Eliz.290. He hath, was ſeiſed at the time of the fine levied, #c. 2Eut pet that matter 1s 
4 6.2; 2214.6 Mt traverſable, but a mean to traverſe and avoid the fine; and therefoze the 
” 17K.3.5z90 Lenantthat pleads that Plea doth conclude, Et de hoc ponit ſe ſuper patriam, 
32 E.3. Replica- without a further replication 3 foz Littleton himſelf that famous Lawyer re- 
ton 53. 42 E.3-21 pozteth, that it was adjudged in the time of Sir John Ivyn, Chief Juſtice of 
bag ew the Court of Common Pleas (who was conſtituted Chief Jultice of that 
52 12 Eurz Court, Februar.g. Anno 14.H.6, and continued until the 20 of Jan. Anno 17. 


of 
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of the ſame King, and then was made Chief Juſtice of the Kings Bench ) ; 8.7.9. pier 
that when the Tenant pleads in bar agatnft a fine, Quod partes tinis nihil 12 Eliz 291. 
habuerunt in ten? tempore levationis. finis, nec aliquis corum aliquid habuit, ſed Ayn 
quidam T' B. adtunc fuit ſeifitus, 6c. cujus ftatum, &c. Et de hoc ponit- ſe —_— 
ſuper patriam,, & prxdius querens fimiliter. And if it be found, that the 41 x. fol. rg; 
parties to the fine had nothing, &c. the fine ſhall be avoided, though the ſpe- Dicr 12 Eliz, 2903 
cial matter of the ſciſin of Himſelf, oz of a ſtranger at the time of the fing 297 

levied be not found, And ſo it is in the caſe of the like Plea to avoid a reco- 
very, 92 in caſe of a counterplea of a Uoncher, and the like : all which you op ub1 ſupra. 
may read in that Repozt z and this kind of pleading remains at the Common **—00554-432% 
Law ſince the Dtatuce of 4 H.7. 


C Et carum partium heredes. *] This is not intended of an heir in 73 E-3- Replic. | 
blwd only, but of the heir of the land 3 fo Heres dicitur ab hzrcditate: and there- ** 07 W355 
foze if the heir apparent be ſeiſed of land, and the anceſts2 levy a fine of the 
ſame land, and vyeth, this ſhall not bar che heir, foy he claims not the land, 
whereof che fine is levied, as hetr unto him, : ; 

9g in the Parliament Roll of Anno 14 E. 3. a notable caſe of an averment oy FOG 
taken by a ſtranger againft a fine, and afterwards adjudged, which caſe is a- the 3 , Sir 
bzidged by Fitzherbert, 13 E. 3. tit, Voucher 119. but mo2e effectually in the John Stanton, and 
Parliament Roll, Anne his wife in @ 

ut leing; the learning concerning averments of parties, and p2tvtes, and An 2 wh 
of ſtrangers hath been delivered as is afozeſaid, it is objected, that when Join- ;7,."” : 
fenancy ts pleaded by fine in abatement of the Writ, that a ſtranger fo2 main- 22 £.3.4. 24E-3: 
tenance of his Writ could not take any general averment againff the fine, 35,7879 29 E:3+ 
And 'this being agre&d unto them, as ts aboveſaid, then they pzoceded, that in 7* r; _ Af 
the caſe of a fine the Demandant could have no replication thereunto, as to ſay 51." 1% aq.0, 
that the other Jointenant not named in the Writ by his Deed releaſed befoze 23 Af;13. 15 E-3- 
the Writ bzoucht, v2 that they both infeoffed A. which reinfeoffed the Te- Maint, de Bre. 55+ 
nant 3 and this was ſaid to be in reſpec of the height, and pniſſant fozce Faq 069 aig 
and nature of the fine ; ut to this it was anſwered, that'the ſame held at \."+.-/ 1via.r; 
the Common Law in caſe of Jointenancy by Deed, and therefo2e that could x x.3.5. 2 £.3-303 
not be the cauſe thereof, @hen another reaſon was ſought foz, and that was, 24 E.3.79- 4 E+3+ 
that the land was the fre-hold of another, and therefoze ic ſhould not be put 32: 5 -3-IÞ 
im Tenancy (that is, in plea of Law in danger to be loſt ) without the parz ** 37” 
ty himſelf : But if the Fine oz Deed were made by the Demandant himſelf 
to the Tenant and another, then he might confeſs and avoid the fine , as to 
lay, that ſince that time the Jointenant infeoffed him, oz the like, becauſe 
the Demandant was party, LBut again it was affirmed, that that reaſon 
could not hold in reſpect of the ffrangers free-hold, foz that might Hold alſo 
where Jopntenancy is pleaded without Fine oz Deed, but there it ts evident | 
that the Demandant ſhall maintain his Writ, and try a third perſons fries 72 E-2- Afl-116, 
hold, nay the Judges themſelves were ſometimes ſo fearful to weaken the 
{krength and fozce of fines, and ſometime ſo bedazeled with the b21ght ſo- 
{emnity of the fine, as Sir John Stoner Chief Juſtice of the Court of 12 E.3. Garranty 
Common Pleas did ſ&, that an averment ought to be had again a fine, 17- 
both by Conſcience and the Law of God; and yet leff the fine ſhould be 
avoided, he would be adviſed, @Zhis doubtfulneſs grew, fo2 that che true 
diverſity was not obſerved between averments, where they were made by par- 
ties and p2ivies, and where by firangers, no2 the true pleading thereof rc- 
ſolved upon. | 

Now, that truth (the mother of Juſtice) might not be ſupp2eſſed, it hath been 3 E.3-25.b. 24 £45: 
reſolved, that againſt a Jointeaancy pleaded by fine, the Demandant may con- 7*: 4 REDas: 
fels and avoid the fine, as to ſay, that the Jointenant not namen releaſed befoze 2! 23 £17250, 
the. Wric bzonght, o2 that they both infeotted one, who reinfeofted che Tenance, 
02 the 1ikez oz theſe o2 the like Pleas confeſſing and avoiding the fine, vo in 85 £5 ee ute 
no lozt weaken the ſtrength oz force of the ue Ee p 
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34 E-1.cap. Is But againft Jointenancp by fine the Demandant cannot take a genera} 
17 E.2. Naint. de gyerment, that the Tenant is ſole ſeiſed, fo2 that ſhould ſem to weaken 
= Ny. the fozce of the fine ; and the Statute of ConjunQtim teoffatis, Anno 34 E. 1. 
45-340 £5.53 extends not to Jotntenancy by Fine, but to Jointenancy by Deed only, 
15 E-3. Maint. de tO take the general averment againſt the Deed, that the Tenant ts ſole 
Bre.$5.3 E-3b.13 ſeiſed : and thus are all the Woks ( whereof there be many ) that ſemen 
TREE prima facie to diſagree, well reconciled. And this Statute De conjunim 
22 AM. « a 23 Aft, tcoffatis, extends not only to Aſliſes, but to Writs of Dower, and other 
13. 24 E.2. 76,79. real Writs of Pracipe quod reddat, ** but not to Writs of Gard, oz 
25E.3.18. 43 Afl. the like, | 
$8 4AM f Green Chief Iuffice, Anno 24 E. 3. granted, that this Act of 34 E. 1, 
Help was made mo2e in damage of the people, then in amendment of the Com# 
17. 7 R.2. Maint, Mon Law, 
de Bre.s., 
+09 H,6.1, 34 H:6e 
Is 
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Confrmationes Charcarum 
de libertatibus Angliz & Foreſtz. Anno Vi- 


celimo quinto Edward! prim. 


CAP.L 


Dward per la grace de Dieu Roy Dangleterre, Seigniour Dir- 
lande, & Duke Daquitaine, a touts ceux que ceſtes letters 
preſents ojront, ou verront, Salutem. Saches nous al honor de 
Dieu, & de faint eſgliſe, & au profit de noſtre realme, avoir 
grant pur nous, & pur nous heires, que la chartre des franchiſes, & 
la chartre de la foreſt, les queux fuerent faitz per commen de tout 
Royalme en le temps le Roy Henry pier, foient tenus en touts lour 
points, ſans nul blemiſment, & volons que meſmes cels chartres de- 
ſous noſtre ſeale ſoient envoyes a nous Juſtices auxi bien de la fo- 
reſt, come as autres : & a touts les viſcontes des counties, & a touts 
nous autres miniſtres, & a touts nous cities parmy le realme enſem- 
blement ove nous briefes, en les queux ſerra contenus que ils facent 
les avantdits chartres publier, & que ils facent dire al people, que 
nous les avons grants en touts points & a nous Juſtices, Viſcontes, 
Maires, & autres mmiſtres, que les lotes de la terre de ſous nous 
ount a guier meſmes les chartres en touts lour points empledes de- 
vant eux en jugement, facent allower : ceſtaſcavoir le grande char- 


tre come ley common, & la charter de la foreſt, en amendement de 
noſtre realme, 


Foz the ſtile of the Kings, aud fo2 the King that ſpake firſt in the plural 
number | Nous] as our King here doth, ſ& Magna Charta, cap. 1. and the firſt 
part of the Inſtitutes, ſe, 1. =} 


C Per ſes letters patents. ] Ads of Parliaments are many times: i 
fo2m of Charters, oz Letters Patents, Vide Magna Charta, cap. 1, & liber 8; 
fol.r. &c., in caſu Principis, FEE | 

The title of theſe Statutes is, Confirmationes Chartarum de libertatibus) 
Angliz & Foreſtz 3 and true it is,that hereby the ſaid Charters are expzelly.caus, 
firmed 2 But they are alſo excellently interpzeted ( which is a.confirmation, 
in Law) fo2 here is nothing enacted, but ic is included within Magna Charta, 


C Al honour de Dieu, & de faint efgliſe, & au profit de noſtre 
SQ 


realme. ] This is, oz ſhould be the true end of all Parliaments. 


% 
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Confirmationes Chartarum. Cap. 3. 


Dix Magna Charta in the ftile thereof, and all ſucceeding Parliaments have 
in effect followed this pzecedenc, 


526 


| Per commen de tout realme. ] That is, by the common aſſent of 
the Realm by authozitp of Parliament; and many times per communitatem 
Angliz : it ſignifieth alſo an Act of Parliament 3 foz it cannot be per communi- 
cacem Angliz, but by Parltament, as hereafter ſhall be ſhewed, 


C Soient envoyes a nous Juſtices, &c. & a touts nous cities, &c. 


enſemblement ove nous briefs. | Befoze Pyinting, and till che Reign of 
H.7. Statutes were ingroſſed in parchment, and by the Kings Writ pzoclaim- 
ed by the Sheriff of every County : this was the ancient Law of England,that 
the Kings commandments iſſued, and were publiſhed in fozm of Writs (as here 
it was: ) An excellent courſe, and wozthy to be reſfozed, 


C Que les loyes de la terre de ſous nous ount a guier meſmes les 


chartres, &c. | This is a clauſe wozthy to be wiitten in letters of Gold, viz. 

that our Juſtices, Sheriffs, Matozs, and other Miniſters, which under us have 

the Laws of our Land to guive them, ſhall allow che ſaid Charters in all their 

points, which in any Plea ſhall come befoze them in Judgment 2 And here ic 

ts to be obſerved, that the'Laws are the Judges, guides, oz leaders, acco2ding - 
fo that old rule, Lex eſt exercitus judicum tutifimus ductor, 62 Lex ct optimus 

Fudicis Zenagogus, and Lex eſt tutifima caſhs, 

There is an old Legal wozd, called | Guidagium] which ſignifieth an office 
of guiding of travellozs though dangerons and unknown ways 3 here it ap- 
peareth, that the Laws of the Realm hath chis office to guide the Judges in all 
cauſes that come befoze them in the ways of right Auſfice, who never pct miſs 
Cuided any man, that certainly knew them, and truly followed them. 


© Le grand chartre come ley common, & la chartre de la foreſt, 


en amendement de noſtre realme. ] The ſenſe hercof is, that the great 
Charter, and the Charter of the Fozreft are tobe holden fo2 the Common Law, 
that is, the Law commort-to all; and that both the Charters are in amendment 
of the Realm 3 that is, to amend great miſchiefs and inconveniences which op- 
p2effed the whole Realm befoze the making of them, s 


i 
—_onm «a 4 
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CAP. 


T volohts, que fi nyl judgment ſoit done deſormes encountre les 

points des chartres avantdits per Juſtic,, ou per autres de nous 

miniſtres, que encountre les points des chartres tenont plee devant 
tix, ſoit defait, & pur.ment tenus. | 


Whatſoever judgment is given againſt the Statute of Magna Charta, 02'of 
Charta de-Foreſia is made votd by this Ac, and may be reverſed by Writ of 
Erroz, becauſe the judgment is given againſt the Law, fo this Act ſaith, Soit 
defait, 6c pur nient tenus. 40 


t, 


CAP, 


——__—_— 
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CAP. IL 


T volons que meſimes ceſtes charters deſous noſtre ſcale ſoient 
envoyes as Eſgliſes Cathedrals par my noſtre royalme, & la de+ 
moergent, & ſoient deux foits per an lieus devant le people. 


Pere it is to be obſerved what care was taken foz the p2eſervation of theſe 


Charters, and of this Act of Parliament, foz ic is god chance to obtain, but 
great wiſdom to keep, 


CAP. IV. 


T que Archeveſques & Eveſques denuncent les ſentences dexcom- Scat. de Tallagloz 

mengement countre touts iceux, que countre les avantdits char- *©: #5: 
tres vendront en di& ou en fait, ou en eide, ou en counſeil, ou en 
nul point enfraindrant, ou countre vendront, Et que cels ſentences 
fotent denuncies & publics deux foits per an per les prelates avantdits, 
Et fi meſmes les prelates en nul de eux ſoient negligentesen la denun- 
ciation ſuiſdit faire, per les Archeveſques de Canterbrie, & Dever- 
wike, que pur temps ſerront, ſicome covient, ſoient repris & des+ 
{treintx a meſme cel denunciation faire en la forme avantdit. 


Lhis Ercommunication the Pzelates could not pzonounce without warrant 
by authozity of Parliament, becauſe it concerned Tempozal cauſes, 


CAP. V. 


FE) pur ceo que aſcuns gents de noſtre realme ſoy doubtent, que 

les eides & les miſes, queux il nous ount fait avant ſes heurs pur 
nous guerres & auter boſoignes de lour grant & lour bon voluntie, 
en quel maner que faits ſoient, puiſſont turner en ſervage a eux & a 
lour heires, pour ceo que ils Groom autre foits troves en rolle, & 
auxint priſes que ount eſte faits parmy le royalme per nous miniſters 
en nqſtre noſme. Nous avons grantes pur nous. & pur nous heires, 
que mes tielx eides, miſes ne priſes, ne trerons a cuſtome pur nul choſe 
que ſoit fait, ou que per rolle, ou en autre maner poet eſtre trove. 


C Eydes & miles. } Auxilia at this time was a general wozd, not only «. yerexteer for 
including aides duc by Law, and tenure, as aide pur faire fits chivalier, pur file this word, Star. 
marier, &c. bit aides alſo granted by the free will of the Subjects in Parlias de Tallag. non 
ments, which afterwards were called Subſidies 3 and here this wozd cides ig conced. 34 Ext. 
taken foz an aide granted by autho2ity of Parliament, 


C Miſes 


can 
—_— 


_—— 


me 
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[ Ros i oabed 


See the Srature of C Miſes. ] Are p2operlpy taken kfo2. expences 02 charges, but here in 
34 E.1, ubi ſup. this Act they are taken fo? tasRs, tares, tallages, o2 takings, 


Vide Calvins Caſe, .,_ C .Pur nous gverres, 8&c. | The King had obtained by-free conſent, 
Lib.7,fol.7,8,8c. antd god will in Patliaments p2ecedent Aids, Subſidies oz Tasks foz the mains 
tenance of his Wars in fozrein parts, which howſoever they were granted in 
full Parliament, yet (as here tt appeareth) many men-doubtev, might tur 
in ſervage of the Subjects of the Realm, foz that it was holden that they onghc 
not to contribute to the matntengnce of the Kings Wars out of the Realm , 
And thereupon-Bohun Earl of Hereford, any Eſſex. YPigh Conſtable of England, 
and Bigot Earl of Nortolk, and Suffolk, and Marſhal of England, 'foz that it. 
concerned matter of Arms and War, erhibited a Petition to the King in 
French, in Anno 25 E.1. befoze the making of this Act, which J have ſen an- 
czently recozded, on the behalf of the Commons of England, concerning the fats 
matter, and thereupon the King at this Parliament yielded co this Act, that 
fuch atdes, tasks, oz taking ſhould not be d2awn. to cuſtom foz any thing that 
þad been done in that behalf, 
2but yet this matter was never in quiet tntil it was moze particularly ex- 
plained by divers Acts of Parliament, which we have dzawn ints one body of 
6 - -- a Law divided info feverak bzanches. | 
| 1. No man ſhall be charged co arm himſelf, 02 to find men of arms, oz any 
x E.3. c.s. &c.7. Yoblers 02 Archers (others then thoſe that hold by ſuch ſervices, o2 devoires of- 
25 E-3. cap-3 the King, 02 of other Lo2ds) if it be not by common couſent, and grant in Par-/ 
ds Uta OE | 
pH Ez cap.7. 2. No man ſhall be compelled to go-to the Kings War out of his Shire, but 
4 H.4- cap-i3} Where neceſſity of ſudden coming of ſtrange enemies into the Realm. 
4 FA 3- No man ſhall be charged to give any wages either to the p2eparers o2 con- 
Calitne £412"  veyo2s of Souldiers, 02 to the Soldiers to go into Scotland, Gaſcoin, oz elſe- 
Rot. Parl. 1 H.g, Where 3 but that men of Arms, Voblers, and Archers, choſen to go into the 
nu.17. 7 H.s. nu. Kings ſervice out of England, ſhall be at the Kings wages from the day thep de- 


&c, See 25 E.3; | fl 
[ee Re $7, Patt. out of the Counties where they were choſen, ill they return 


fy ' Which Acts of Parliament are buc declarations of the ancient Law of 
4 T0 nu.48. ; 

20 R.2, nu.48. England. , 

4 He coPeIÞ. And acco2ding to this ancient Law, the Commons after the ſaid declaratozy 
x11H.7.c.7. 19H.7 


4g 7 je 364d Ads of Parliament did, when this point concerning maintenance of Wars ont” 
fus 44 E.3. Sir f England came inqueſtion, make their continual claim of their ancient free- 
Rich. Pembrughs Dom and birth-right,as in x H.5. and in 7 H.5.&c. the Commons made pzoteſta- 
Caſe. Vide Mag. tion that thep were not bound to the maintenance of War in Scotland, Ircland, 
Chart.c.20. verb. Calice,France,Normandie, 02 other fozrein patts, and cauſed their pzoteſtations to 
_ __ be entred into the ParliamentRoll where they pet remain; which in effec agreth 
wart 25 #1 Withthat, which upon like occaſion was made in this Parliament of 25 E.1. 

Wut here may be obſerved, that when any ancient Law o2 Cuſtom of Par- 
liament is bzoken, and the Crown poſſeſſed of a p2ecedent, how difficult a thing 
ft is to reſtoze the Subject again to his fozmer freevom and ſafety. 

Now how of ancient time Soldiers were levied, muſfered and entred of Re- 
£02d, #c (an.ercellent military policy) which will conduce much to the finding 
of the true ſenſe of this, and other Statutes, concerning this matter, ſe the 
third part of the Inſtitutes, Cap. Felony in Soldiers that depart, #c, in the Ex- 
poſition of the Statute of 18 H. 6, cap. 19. S& the Statutes of 11 H.7. cap.7» 
and 19 H.7. cap.l. 


CAP. 


—— 
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CAP. VL. 


T auxint avons graunt pur nous, & pur nous heires, as Arche- 
veſques, Eveſques, Abbes, Priors, & as autres gents de S. 
Egliſe, as Countes, Barons, & a tout la Comminalty de la terre; 
que mes per nul beſoigne tiels manners des aides, miſes, ne priſes, ne 
prendrons forſque de common aflent de tout le Royalme, 8 pur le 
common profit de ceo : faves les ancient aides, & prifes dues & ac- 
cultomes. 


The cauſe of the making of this bzanch, and of ſuch ſpecial mentioning of the 
Clergy was, that the King did againſt the ancient Laws and Cuſtoms of the 
Realm. colle& money by Commiſſion without aſſent of Parliament, not only 
of Earls, Barons, and Comminalty, but of the Clergy, who. in thoſe days 
claimed a p2iviledge, and immunity from ſecular Aides and Subſidies, by (pze- 
tert of a late conſtitution made by Pope Boniface: ) The Clergy ſtod ſo ſtoutly 
in defence of their pzivilevge, that Sir Robert de Brabazon the Kings Chief Jus 
ſkice pzonounced openly in the Kings Bench, (in terrorem) that from thence- 
fozth no Julkice ſhould be done foz them at their ſuit, but Juſtice ſhould be EL) 
done againff them in the Kings Courts at any other mans ſuit. But at this vid.Stat.de 34E1; 
Parliament this bzanch gave ſatisfaction to all,fo2 hereby it is enacted that eve- De Tallaglo nog 
xy aide and task and other taking muſt have two ſpecial pzoperties, the one in <92<<dcndo, 
the Creation, viz. that it be given by the common conſent of the whole Realm 
in Parliament 3 the other in the execution, viz. that it be given and imployen 
foz the common benefit of the whole Realm, and not foz pzivate oz other re-' 
ects; which wo2ds, | Et pur le common profit de ceo] in the impzeſſion of 
\Tottcll are injurioufip omitted, 


C Saves les auncient aides & priſes dues & accultomes. 
The ancient aides are here intended, Aide pur file marier, pur faire fits chivalier, 
and reliefs by reaſon of tenures,and the ancient takings oz ſeiſures are here in- 
tended, ſuch as were due to the Crown, Jure prerogativz, as waifes, ſtrayes, 
the gods of Felons and Outlaws, Deodands, and che like, [ ratione tenurz] ag 


+ dog and ſuch other as did lie in leiſure o2 taking by reaſon of any tenure oz 
Lunom, n 


Yyy CAP. 


Confirmationes Chartarum. _Cap.7. 


Fee before the 
Statute of Magna. , 


Pharta cap-30- 


Rot.Pat.3 E.1.m. 
8: 9, Mich.26 E.1. 
Int? retorn” brey. 
In Scacc*. per 
communitatem 
Angliz, 8c. vid. 
Magna Chart, 

CA Os 

ad *y fuper 
Chart.cap. I. 


CAP. VIL 


FE") pur ceo que touts le FP de Ia comminaltie du Realme 


ſeiſent durement greve de la maletot- des leyns, ceſtaſcavoir 
de cheſcun ſacke de leyn quarant foulz, & nous ont pries, que 
nous les voudrons relefler : Nous a lour prier les avons plein- 
ment releſſes. Et nous avons graunt pur nous & pur nous | 
heires, que mes ces ne prendrons ſans lour common aſſente , 
& lour bone volunte, Sauve a nous & a nous heires la cu- 
ſtome des leyns, pealx , & quires avant grauntes per la com- 
minaltie avantdit. En teſmoignances des queux choſes' nous a- 
vons fait faire ceſtes nous letters overts. Teſmoigne Edwarde 
noſtre fits a Londres le x. jour Doftobre, lan de noſtre 
TCIgne. XXV. | 


C Et pur ceo que tout le pluis de la comminaltie du Realme 
ſeifent durement greve de la maletot des leynes. s. de cheſcun 


ſacke de leyne 40. s. &c. ] The grievance was, that the King hav 


lately, without common aſſent of Parliament, ſet a charge of fozty ſhil- 
tings upon every ſack of wol, here called by the name of malctot, that is, 
the ill toll oz charge, fo2 the wozd | Impoſition] was not yet heard of in any 
Reco2d, | 

wu moze of this matter in the Expoſition upon the 3o. Chapter of Magna 
Charta, 

FWhis tis an excellent pecedent , that when grievances are fonnd out, 


ond P2oved, that they be piic down and overthzown by Anthozity of Par- 
lament, 


C Et nous avons graunt pur nous & pur nous heires, que mes 
celes ne prendrons ſans lour common aſſent & lour bone volunt. 


This ts wozthy of obſervation, whereof pou may read in the Expoſition of the 
30 Chapter of Magna Charta. 


C Avant graunts per le comminaltie avantdit. ] By the Comminalty 
afo2eſaid, that is, by Act of Parliament, fo2 the Comminaity of England can- 
not crant but by Parkiament. 

And ſome ſay that the Comminalty are here named fo2 thze& reſpects: 1. Fo 
that they are the greater part. 2. Foz all Aids and Subſidies begun with them- 
3. Fo2 that the far greater benefit to the King comes from them, Foz in Sub- 
ſidies the Comminalty filleth the Kings coffers 3 but ſome have ſaid that * com- 
mune and Comminalty do ſixnifie as much as the people, that is, all the Subs 
jects of the Realm, and ſo it was taken in divers Parliaments in this Kings 
raign, and in this alſo, ſo as comune ſhould ſignifie the people, aud Commons 
a part of them, 


C Les cuſtomes de leynes. ] The cuſtoms here intended to be granted 
by 


—_—_—c 
I FOO I 


Cap.7. Confirmationes Chartarunt, 631 
— by Parliament, were 6 s, 8d, fo2 the tranſpo2tation of a ſack of Wol, and 
6G 8, 8d, foz every 300 Pelts tranſpozted, and 13 8s, 4d, fo2 the tranſpo2tati- 
on of a laſt of Leather. © Rot Pats 2 Eat 
Thele cuſtoms were granted to King Edw.1. as it appeareth in Rot. patent, m.r. & g. Rot: 
3 E. 1. Cuin Przlati, Magnates, & tota communitas regni noſtri nobis conceſs' > 3 Ei, 
quandam novam conſuetudinem de lanis, pellibus, &coriis tam in Anglia, quam yjc, 5 Er; 
in Hibernia, & Wallia regnum noſtrum exeuntibus imperpetuum nobis; 8 here- in $cacc. inter 
dibus noſtris, percipicnd? in forma ſubſcripta, viz. de quolibet ſacco lanz dimi- retorn. breviunt 
diam warcam, de fingulis treſcentis pellibus lanutis quz faciunt unum ſaccum di- eXrem: T roo 
midiam marcam, & de qualibet lafta coriorum unam marcam, iltorum ſcilicet \;,- upon - 
coriorium, pellium, & lanarum, que portus Angliz, Hiberniz, & Walliz reg- Statute of Mag- 
num noftrium exibunt, &c; tia Chart.ca.30e 


Y YY 2 Statutuna 


Star, de Tallagio non concedendo, 


For this word 
Tallape, vide 


EDIT UM eAmo 34 Edv. 1. 


CAP 4 


A, 7 Ullum tallagium, vel auxilium per nos, vel hzredes noſtros it? 

regno noſtro ponatur, ſeu levetur ſine voluntate, & afſſenſu 
Archiepiſcoporum, Epiſcoporum, Comitum, Baronum, Militum, Bur- 
genſium, & aliorum Jiberorum corn de regno noſtro. 


y 
- Aibeit that this Act is not next in courſe of time, yet being next it matter,we 
have thought god to handle this Act befoze others, 

There were two cauſes of the making of this Act; the firſt was, that where 
King E. 1. having conceived juſt diſpleaſure againſt the French King, foz the 
injury done unto him, in with-holding Aquitaine, and other his Inheritance in 
France 3 and where the French King had grievouſly, and wich ſfrong hand vex- 
ed and over-layed Guy Earl of Flanders, and had won much of his lands from 
him : King Edw. the firſt intending to aid and afliſt the ſaid Earl, and to-reſcue 
him out of the hands of the French King, who was ready to devour him and 
his Earldom, did require ſpecially of Humfrey le Bohun Earl of .Hereford aud 
Eſſex, and Conſtable of England, and of Roger Bigot Eart of Norfolk any Suf- 
folk, Parſhal of England, and of all the Carls, Barons, Knights, and Eſquires, 
and of all Fre-holders of 201. land within his kingdom, whether they held of 
the King in capite, o2 of other whatſoever, to contribute to his Wars in Flan- 
ders in reſcue of the ſaid Earl, o2 find able men to go with him on that journey * 
which the Conſfable and Warfhal, and many of the Nobikity, and of the Knights 
and Cſquires, and ſpecialfy Fohn Ferrers taking part with them, and all che 
Free-holders aboveſaid vehemently denied, unleſs it were ſo ozdained and de- 
termined by common conſent of Parliament, as had been befoze enacted in the 
Parliament of Anno 25 E.r. by the Ac of Confirmationes Chartarum, as befoze 
k apyearerh. SO 

he ſecond cauſe was, that the King the year befoze had taken a Tallage 
of all Cities, Bozoughs and Towns, without aſſent of Parliament ; where - 
upon grew great murmuring and diſcontentment among the Commons, Foz 
pacifytng of which diſcozd between the King and his Nobles, and foz the quiet- 
ing of the Commons, and fox a perpetual and a conſtant Law foz ever after 


both in this and other like caſes, this Act was made in the four and chirtieth 
year of his Raign. | 


C Nullum tallagium, J Tallagium, oz Tailagium cometh of the French 


15 E.3. Avowry Wo2d Tailer, to ſhare oz cut out a part, and metaphozically is taken when the 


'XOG. F.N.B. 14,16, King 02 


38 H.6.10, 32 E. 
Monſir.16. 3 E. 


any other hath a ſhare o2 part of the value of a mans gods oz chats 


3* tels, oz a ſhare oz part of the anuuak revenue of his lands, o2 puts any 


Quo War,Bre.2, ” charge oz burthen upon another 3 ſo as Tallagium is a general wozd, and doth 


include 
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Include all Subſidies, Taxes, Tenths, Fiftens, Jmpoſicions, oz other burthens clauc. 1911.3, me 


v2 charge put o2 ſet upon any man, and ſo is expounded in our Ewoks ; here ft 15. ibid. m.13. 
is reſtrained to Tallages, ſet o2 levied by the King oz his heirs, dong : xg 
* [1 b) 


* Robertas do Haye imp Richardum deWaleyes cum al' pro ot FI 145. F.N.B.r500 


" . | : E.1. Vill.38. 
averiorum in duobus iocis, apud Þindefield vocat' Northflet & Southuſe, Rot. Almi. 12 E.34 


Tpft dicunt quod Willie Imus filius Walteri le Haye tenet de eo quedam ten dT FI 
apud Lindefind per ſervitium xi 5. & per Tallaginm ei faciend' ad vo- nu.g. 1E.2, Stats 
Iuntatem ipſins Richardi, &+ quia ipſum Willelmum talliavit, Anno Regis J<Militibus, 


; b <8 . OTE Rot.Parliam. 
27010, una vice ad ij g. & alia vice Anno decimo, ad xviij d. quod Talla- 13 fg. nu.r4, 


gium ei a retro fuit proprediGis ij s.per aunnum,ipſum Willielmmng diftrinxit 19 wee Sp H.64 
ſuper feodum ſunm pro pred' arreragiis : Robertns dic” quod pred” Willi- ;1.7, parts, m; 
' els tennit de eo predi@ ten' per certutn ſervitium, &* non per Tallagi- 16. Vid. in Waſte 


um ad voluntatem ſuam, & dic* quod de illo ſervitio nihil ei a retro fuit, DO = 


&'c. Richardns dicit quod advocat prediFam diſtrictionem ſuper pre- Parl.Ner. Manu- 
di Willielmum, &* non ſuper ipſum Robertum 5 Et petit Judicinms-fi 3" ol Ren 
zdem Robertus, qui non eſt tenens ſuns, nec diſtridio ſuper ipſum advoca- in banco Ror.491 
zur, poſſit ſervitinm ſunm dedicere « Ideo conſiderat' eſt quod predicFus Ri- Sur. 
chardus inde ſine die. Et predidus Roberfusnihil cap” per breve ſunm, ſet 

fit in miſericordia pro falſs claw ſno Et predifns Richardus habeat 


returnum averiorum; Ec. 


C Auxilium. |] And this wo2d was uſed in the Statute of 25 E. i. where- 
of ſomewhat hath been ſaid in the Expoſition thereof, 
Yon mayread further in that ancient Recozd intituled, De modo tenendi Par- 
liamentum tempore Regis Edw. filii Etheldrediz. debent auxilia peti in pleno Pat- 
liamento. Do, as hath ben ſaid befoze in the Expoſition upon the 3o Chapter 
of Magna Charta, and of 25 E.r. Theſe Ads are but declarations of the ancient 
Common Laws of this Realm. ' " 


C Nullum tallagium, vel * auxilium per nos, vel hzredes noſtros in ths np ec 
| | ; p . "jel .Par. 247; 
regno noſtro ponatur, ſeu levetur {ine volintate, & aſſenſu Archiepiſ- watſgo. 
coporum, Epiſcoporum, Comitum, Baronum, Militum, Burgenſium,$: 
altorum liberorum corn de regno noſtro. ], Theſe wozds- are platn Forteſcue, ca.9; 
Without any ſcruple, abſolute wirhout any ſaving, Abſoluta ſententia expotitore f01-13- &cap.124 
non indiget. 18. 34+ & 35+ 
And this is as much as to ſay, that no Dubſivy,Task, Tenth, Fifcenth, Jm- | 
poſition, oz other aid oz charge whatſoever, ſhall by the King oz his heirs be puc 
D2 levied without the Common Cotncel of the Realm, that is; by the will and 
allent of the Archbiſhops, Biſhops, Earls, Barons, Knights, Burgeſles, | 
and others of the Counties, that is to ſay, by grant and common aſlent in , 
Parliament, 
- Within this Act are all new Offices erected with new fies; o2 olv Ditices 
with new f&es, foz that is a Tallage put upon the Subject, which cannot be done 
without common aſlent by Act of Parliament. And this doth notably appear 
by a Petition in Parliament in Anno 13 H.4. where-the Commons complain, Rot.Parliam: | 
that an Dffice was erected fo2 meaſurage of Clothes and Canvas, with a new 73 84+ 0u-43) 
tee fo2 the ſame by colour of the Kings Lecters Patents, and pzay that-theſe 
Letters Patents might be revoked, foz that the King could erect nd Dlfices with 
new fes to be taken of the people, who may not be lo be charged by Parliament. 
Zhe Royal anſwer of the King in Parliament was, that the Statutes theres 
foe p2ovided ſhall be obſerved, which ©tatutes were the ſaid Act of 25 E: 1. any 
this of 34 E. 1, &c. and accozdingly Judgment was alſo given in the Kings 
Wench, ſo as this point was both reſolved in Parliament, and adjudged by 13 H:4+ fol.16,t7; 
Law 


534 De T allagio non concedendo. is Cap. 2,3; L 


Law acco2ding to theſe Statutes 3 and hereby it appeareth that theſe were Acts 
ts of Parliament, 
T.. 25 King Edw.3. had granted toRobert Poley a new office of meaſuring of Wo2- 
25 £5. 4% fteads witha new fe ; and it was at the Petition of the Commons reſolved in 
3 dh Parliament to be void, and afterward revoked as void by authozity of Parlia- 
ment ; *nd the like Law is tn all like cgfes. | 
Note that the wozds of thisbzanch are general, Nuftum tallagium,&c. pona- 
tur, ſeu levetur fine voluntate, &c. and ſatth, Per nos, & hxred? noſtros, but not 
Pronobis, aut ad opus noſtrum. But generally ſo as all Tatlages, burthens,oz 
charges put upon the Subject by the King, either to oz fo2 the King, o2 to oz 
foz any Subject by the Kings Letters Patents, 82 other commandement 92 02- 
der, ts P20hibiced by this Act, unleſs it be by common conſent of Parliament 
And note that the wdzds are in the disjunctive, | Ponatur feu levetur ] fo as if it 
be ſet by the King, although it be not levied by him, but by a @ubject,as it wag 
in the caſes aboveſaid, it is within the purview of this Statute. 


CAP. IL 


\\ | Ullus miniſter noſter, vel hzredum noſtrorum capiat blada, 
corea, aut aliqua alia bona cujuſcunque, ſine voluntate & aſ> 
fenſu illius, cujus fuerint bona, 


Df this bzanch we ſhall have juſt occaſion to ſpeak when we come to the 
Statute of 28 E.x. cap.2. and therefoze do purpoſely omit to ſpeak of it here. 


C AP. III 


Nl capiatur de c#tero nomine, vel occaſione maletot de facco 


Sie for Malctot 25 E.3. cap.6. & Magna Charta, cap.30. and albeit it was ot- 
Rep befoze, yet Nunquam nimis dicitur, quod nunquam fatis diſcitur 3 by this A 
& is both p2ohibited by the general purview, and allo by this particular bzanch, 


mw CT Lp 
n— 


CAP. IV. 
"Olumus 8& concedimus pro nobis & hzredibus noſtris, quod 
omnes clerici & faici de regnonoſtro habeant omnes leges, 11- 
tes, & liberas conſuetudines ſuas ita libere & integre, ficut eas 
aliquo tempore melius & plenius habere confueverunt. Et 1 contra 


Mas quocunque articulo in prxſenti Charta contento ſtatuta ys 
cdita 


Cap. 5. "De Tallagio on concedendo. 


edita per nos & anteceſlores noſtros, vel conſuetudines introdutte : 
Volumus & concedimus, quod hujuſmodi conſuetudines & ſtatuta vas 
cua & nulla {int in perpetuum. 


This containeth a reſtitution general to the Subjeds of all their Laws, Li- 
berties, and free Cuſtoms, as freely and wholly, as at any time befoze in the bets 
ter and fuller manner they uſed to have the ſame, and this doth not only exten» 
to Magna Charta, and Charta de Forelta, but to all other Laws, Liberties, 02 
Freedoms, and free-cuſtoms whatſoever. 

Þut what if any Act of Parliament have been made contrary to any Article 
in this Ac contained 3 this later clauſe, viz. Et ti contra illas, 8&c. containeth a 
repeal of all Statutes made by King E. 1. oz any of his anceſtozs againſt anp 
Article in this Act contained, that is to ſay, concerning the firſt Chapter,Nullum 
tallagium, &c. 02 the ſecond, Nullus'mivitter noſter; oz the third, Nihil capiatur 3 
02 this fourth, which is molt general, Volumus & concedimus, &c. 

Yereby tt may be obſerved how p2udent antiquity could contain much matter 
in few wozds, 


OAT T, 


Conſtabular' Angliz, : & Roger' Bigot Comiti Norff. & Suff. 


R Emiſimus etiam Humfredo le Bohun, Comiti Hereford' & Eflex; - 


areſcallo Angliz, & aliis Comitibus, Baronibus, Militibus, Armige- 
Tis, & I. de Ferreres, ac omnibus aliis de eorum ſocietate, confaedera- 
tione, & concordia exiſtentibus : necnon & omnibus viginti libratas 
terrz tenentibus in regno noſtro, five de nobis teneant 1n capite, five 
de alio quocunque ad transfretand' nobiſcum in Fland' certo die voca« 
tis, rancorem & malam voluntatem erganos habitam, ac etiam trans 
greſfiones fi quas nobis fecerint, uſque ad przſentis Chartz confeQtio- 
nem. Et ad majorem hujuſmodi ret ſecuritatem volumus & concedi- 
mus, quod omnes Archiepilcop1, & Epiſcopi 1n perpetuum habeant in 
ſuis Cathedralibus Ecclefiis, habitanti przſenti Charta lea excommu+ 
nicare, & publice 1n ſingulis parochialibus Eccleftis fuarum Dioc ex- 
communicatos denunciare bis1in anno-omnes 1110s, qui contra tenorem 
przſentis Chartz vim & effe&tum quoquo modo vel articulo ſcienter 
fecerint, aut fiert procuraverint. In cujus ret teftimonium preſent 
Chartz {igillum noltrum eſt appenſum una cum itgillis Archiepiſcopo- 
rum, Epiſcoporum, &c.. qui ſponte juraverunt, quod tenorem pres 
ſentis Chartz, quantum in e1s eſt, in omnibus caulſis & ſingulis articus 
lis ſervabunt, & ad obſervationem fidele auxilium praſtabunt, &c. 


-Jf you compare our Engliſh Piſfozies with this Act of Parliament, the old 

ſaying ſhall be verified, that R*cozds of Parliament are the trueff Viſtozies, 
Although the King had conceived a deep diſpleaſure againſt the Conſfable, 
Marthal, and others of the Nobility, Gentry, and Commons of the Realm, 
fo2 denying of that which he. ſo much deſired, yet fo2 that they ſfod in defence 
of their Laws, Liberties, and free Cuſtoms, the King, who (as Sir William 
Herle Chief Juſtice of the Common Pleas, who lived in his time, and ſerved 
him,ſatd) wis the wiſeſt King that ever was, did not only reſtoze the _> to 
tyem 


5 E.3. fol.14s 


De T allagio non concedendo. Cap. 5. 


them as is afozeſaid, but granted aſpecial pardon to thoſe of whom he hadcon- 
ceived ſo great diſpleaſure 3 ſuch a one as you ſhall not read of the like, foz 
hereby he pardoned th2e things : 


C t. Rancorem. ] Rancoz is taken here metaphozically foz a feſfring 
of indignition, 02 diſpleaſure in the mind of the King,which the King reltaſeth 
and dilchargeth them of the ſame, and incidently reſto2eth them to his favour. ' 


C 2. Malam voluntatem. ] Jil will oz unkindneſs : of this ſo much 
may be ſaid as hath been ſaid of rancoz, 


- CC 3. Et etiam tranſgreſſiones, {i quas fecerint. ] Yere theſe wozds 
{:Siquas fecerint] are added, left by acceptance of a pardon of tranſgreſſions thep 
thould impliedly confeſs that they had tranſgrefſed2 ſo careful were the Lows 
and Commons tn fo2mer times to p2eſerve the ancient Laws, Liberties, and 
free Cuſtoms of their Country, 


28 F.x, Confirm, C Et quod omnes Archiepiſcopi, &c.] Here power is given t6 
Chartar.cap-44 Archbiſhops and Bithops twice in the year, upon the reading of this Act, to 
ercommunicate all the violaters thereof, tc. 


C In cujus rei teſtimonium preſenti Chartz ſigillum .noſtrum eſt 

appenſum una cum figillis Archtepiſcoporum, Epifcoporum,Comitum, 

R6t.Part. 78.4; Baronum, &c. ] Nota the ſolemnity of this Act, in that all the Archbiſhops, 

pu.6o. fimile.  Wiſhops, Earls, Barons, #c. did put their ſeal thereuntot A rare example, 

—_ oo 1o- which was done fo2 the obliging of them the moze firmly to the obſervation of 

-at.90. cap. ſigil- this Ad, which concerned the Laws, Liberties, and free Cuſtoms of their 
lar, Walſ.pag-48, Country, 


_C Quiſponte juraverunt, quod tenorem przſentis Chartz, quan- 
tum in cis eſt, in omnibus cauſis & ſingulis articulis ſervabunt, & ad 
obſervand' fidele auxilium przſtabunt, &c. ] And foz their greater obli- 
a5len foz the due. obſervation of this Ac, they tok a voluntary cozpozal 
oaty, 

Pere note, that either houſes of Parliament being Courts may take vo- 
luntary oathes, as here it appeareth, 


Articult 


 Artmcull [uper Chartas, 


- Editum Anno 28 Edw. 1. 


Ur ceo que les points de la graund Chartre, des fraunchi- 

ſes, & de la foreſt, les queux le Roy Henry pier noſtre 
feigniour le Roy qui ore eſt, granta a fon people pour le 
preue de ſon roialme, ne ont pas eſte tenus, ne gardes avant 
ces heures, pour ceo que avant ces heures peine ne fuit eſta- 
blie vers les trcſ{paſlants countre les points des chartres avantdits : 
Noſtre ſeigniour le Roy ks adde novel graunt, renovele & con- 
firme. Ft a la requeſtes des Prelates, Counts, & Barons a fon 
Parliament a Weſtm , en quareſme lan de ſon reigne xxviij._ad 
certains 'points affirme, 8 peine ordeigne, & eſtablie, encountas 
touts yceux, que cncountre les points des avantdits Chartres, ou 
nul point de eux, cn nul manner viendront, ou mifprendrent, en la 
forme que lenſuit. | 


Dne canſe of the making of this Act, was, that albeit the King had con- 
firmed the ſaid Charters at this Parliament holden tin 25 E. 1, and filed the 
Act by the name of Confirmationes Chartarum de libertatibus Angliz & Fo- 
xeſix, yet becauſe there was a ſaving in that Act, | Saves les auncient aides & 
priſes dues & accultomes ] althoitgh they were to be tnderftod of aids bp 
reaſon of tenure, #c, as in the Expoſition thereof it appearech, yet it was a 
colour foy the Kings Officers and Miniſters to make an evaſion when che Par- 


liament was : And thereupon the Lozvs of Parliament did impoztune the 


King to confirm the ſaid Charters which the King p2omiſed todo ; but when 
it came to be ſet down in fozm of an Act, theKing would have added a ſaving of 
the right of his Crown, which the Lozds did mainly inveigh againft, and pzeſ- 
fed the King with. his pzomile to confirm them as abſolutely as his Noble Fa- 
ther King H.3. had granted them ; which in the end he yielded unto, as bychts 
Att it appeareth, EO | 
And another cauſe of the making of this Act, as by the Pzeamble is ſug- 
Keſted, was, that there was no certain puniſhment in many points effabliſhen 
by the ſaid Charters againſt the violaters of the ſame, which alſo by this A 
Are remedied, | | 


C Grant a ſon people, } This wozd populus here doth include all the 
Kings 9ubjecs, both the Pzelates, and other of the Clergy, and the Nobles any 
Commons of this Kealm, foz all be the Kings people | fon people, ] - 


Z7z C Pcine 


"_— 


* _ 
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C Peine ne fuit eſtablie, '] 'Some read it [[peine ne fuit execute] that 
is true in effec, but the oziginal ts peine ne fait eſtablic, that is, no pain was 
let down in certain, | 


| * 
C A k requeſt les Prelates; Countes, & Barons. ] Thele Artictes 
were p2eferred by the Lozds of Parliament, becauſe thep had a pzomiſe of 
the King to' paſs the ſaid Articles 3 There were at this Parliament 93 
ne and Barons of the'Realm; beſides the Loads of the Clergy, which then 
ere many. ; ba | 
Rot.Parl, $H,4; @Dhe title is here Articuli ſuper Chartas, ſometime they (tiled it by the name 
mu.61. 2 E.3.27- Of Novi Articuli ſuper Chartas, ſometimes, Explanations ſur les Chartresz ant 
_—__ juſtly they are called Articuli ſuper Chartas, meaning Magna Charta, and Char- 
Videli.1o.fo.q4. 2 4© Foreſta, fo2 that they contain the ſubſtance of all chat is containey in 
| Le Gafe de Mar: 1hele Articles, 
falſe, 


CAP.L 


Eſtaſcavoir, que de cy en avant la grand Chartre des Fran- 
chiles Dengleterre, grante a tout la commune Dengle- 
terre , & la Chartre de Ja Foreſt m meſme le manner grante, 
foient tenus, gardes, & maintenus en cheſcun article, & cheſ- 
cun point, auxy pleinment come le Roy les ad graunte, re- 
novele, & per ſa Chartte confirme. Et que cclles Chartres 
fojent bailles a cheſcun Viſcont Dengleterre defoubes le feale le 
Roy, a lier quatre foits per an devant Je people en - pleine 
Countie : ceſtaſcavoir, au prochein Countie apres la faint, Mt- 
chael', au prochein Countie apres le Noel, au prochein Conn- 
tie apres la Paſche , & au prochein Countie apres la faint Jo- 
han' Baptiſt, Et a ceux deux Chartres en cheſcun point , & 
en cheſcun article dicele, firmement tener, & garder, ou re- 
medie ne: fuit avant per la common Ley , foient efleus en chef- 
cun Countie per la commune de meſme la Countie trois prodes 
homes chivalers, ou auters loials, fages, & aviſes, que ſot- 
ent jures'& aſſignes per les Letters le Roy overtes de fon graund 
ſeale, de Oter & Terminer , ſans auter briefe que lour com- 
mon graunt , les pleints que ſe ferront de touts yceux, que 
contreviendront ou meſprendront en nul des dits points des a» 
vantdits Chartres en Counties ou ils font afſignes , auxibien de- 
deins franchiſes, come dehors, & auxibien des Miniſters "le 
Roy hors de lour places, comes des auters, & les pleints oter 
de jour en jour ſans delay : & les terminent fans allower les 
delayes, que ſont allowes per la Common Ley, & que meſme 
ceux 


[] 
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ceux chivalers eyent poyer de: punier touts ceux que ferront 
attaints de treſpaſs fait, encountre aul points des chartres avant- 


dits, ou remedy ne fuit avant per la common ley , auxi come 


avant eſt dit, per imprifonment , ou pe ranſome , ou, per 
amerciament , ſolonque ceo que le treſpaſs le demaund. Et 
pur ceo nentende pas le Roy , ne nul des foyens que a ceſt 
ordeignement fuerent, que les chivalers avantdits, teignent nul 
plee per le power que done lour ſoit , en cas ou avant ces 
heures. fuit remedie purview fſolonque la Common Ley, per 
briefe : Ne que prejudice ſoit fait a Ja Common Ley, ne a 
les chartres avantdits, en nul de lour points. Et voit Ile Roy; 
que {i touts trois ne ſojent prefentes, ou ne perront a touts 
les foits attendre, a faire lour ofice en la forme avantdit , 
que deux des trois le facent. Et ordeigne eſt, que les viſ- 
counts, & les bailifes le Roy , fſotent attendants a les com- 
mandements des avantdits Juſtices, en quant que appent .a lour 
office. Et ouſtre ces choſes grants fur les points des chattres 
avantdits, le Roy de fa grace eſpecial, en allegeance des gre- 
vances , que fon people ad eu 'per- les guerres que ont eſte, 
& en amendement de lour eſtate, & pur tant que ils foient plus 
preſtcs a ſon ſervice, & plus voluntiers aidants, quant 11. en avera 
a faire, ad grant aſcuns articles, les queux 11 entend' que tiendront 
auxibien lieu a ſon. people, & auxi grand profit ferront; ou plus 
que les points avant grantes, 


C A le commune D'angleterre.'] Pere Commune is taken foz 
people , ſo as | Tout le commune }] ts taken here foz all the people 3 
and this is p2oved by the ſenſe of che wozwps, foz Magna Charta, was 
not tranted to the Commons. of *the Kealm , but generally co all che 
Subjects of the Realm, viz. to thoſe of the Clergy, and to thoſe o 
the Nobility, and to the Commons alſo : And that | Commune ] in 
this place fignifieth. people, it is p2oved by the P2eamble , foz there 
the great Charter, and the Charter of che Fozelt , are rehearſed co be 
granted by King H. 3. to his people; and here they are ſaid to be 
granted | A le commune : | and ſ& befoze 25 E. 1. Confirmat, Chart, 
cap. I. & cap. 6, foz this wo2d commune and comminaltic : ſo as | A 
le commune |] here ſignifie:h not to the Commons of the Realm , but co 
the people of the whole Realm 3 and herewith agreeth our Boks, that foz 
a common Nuſance, which concerns Le commune, ou le comminalcie, le ſuit 
ſerr* done au Roy, where { cominune ] and | comminaltie ] include all the 
Kings Dubjecs, 


C Auxi pleinemerit come le Roy , les ad grante , renovele, 
& per {on chartre confirme. ] Here it is to be underftod, that this 
King Edw. 1. the 28 day of March, in this 28 year of his raign had ab- 
folutelp confirmed, ſo as now by fozce of chis Att of Parliament in Anno 
34 E. 1. it hath only the fozce of a Charter, but this is eſfablithed by this At 
of Parliament, 


L772 CEt 


2 E:3.26,0C; 


eArticuli Tuper Chartas, Cap. 1, 


Ror.Pat; 33E.1. 
In Moores, I. 

2 E,3- fol. 27. 

27 Aſl.g7. Stat. 
de Ragman, Vet, 
Chart. part 2. 


fol. 28. 
Matth.Pariſ.4 50, 
Holl. 312,313, 
Stat. 33 E.1. 
Vet,N.B. 52. 


_. C Et que les chartres ſont bailles a cheſcun Viſc', &c. ] any 
that theſe Charters ſhould be read four times in the year in full Connty 5 here 
ts oder taken foz the publiſhing of theſe Charters. | 

© the Statute de Confirmat, Chart, cap. 1,34. 


_C Ou remedie ne fuit avant per le common ley. ] That is, 


pou no Action was given by the Kings Writ to be purſued at the Common 
aw, 


C Apres le Saint Michael, &c. Sojent effeus en cheſcun coun- 
tie, per la commune de meſme le countie, trois prodes chiva- 
liers, ou auters loyals, ſages, & avifes, que ſoijent jurees & 
aſſignes per les letters le Roy overtes de fory grand ſeale, de 
Oter & Terminer ſans auter briefe que lour commen grant , les 
pleints que ſe ferront de touts ceux, que contreviendront, 6c. ] 
Pere, toz the better execution of thoſe glozious two lights, Magna Charta, 
and Charta de Foreſta, a new Court and new Juſtices were appointed, with 


limitation, that they ſhould meddle only with thoſe points againſt thoſe 


CS, fkoz the which befoze this Act there was no remedp by the Common , 
aw, bi 
Pere by the way it is ts be obſerved, that thz& new things which have fair 
p2etences are moſt commonly hurtful to the Common wealth, viz. 1. New 
Conrts, (as here was one, ) foz commonly they tend to the grievous verati- 
on and opp2eſſton of the Subject, and not to that glozious end that at the firſt 
was p2etended 3 foz erect new Courts, and conſtitute great men to be Judges, 
and make what limitations pou will, thep will never want authozitcy and ju- 
riſdiction, 2. New Dffices either in Courts of Juftice, o2 out of them, 
which caunot be done as here it was, but by Parliament 3 but they under 
P2etence of the common god are exerciſed to the intolerable grievance of the 
Hubjecd. 3. New Coppozations trading into fozrein parts, and at home, which 
tnder the fair pzetence of ozder and government, in concluſion tend to the hin- 
derance of Zrade and Traffique, and in the end pzoduce Ponopolies. ut 
now co the Text, | 


C Et auxibien des miniſters le. Roy hors de lour places, come des 
auters : & les pleintes oier de jour en jour ſans delaie : & les ter- 
minent fans allower les delates, que font allowes per la common ley. ] 
Pere was the firſt ground foz the raiſing of the Juſtices of Trebaſton, oz 
Trailbaſton, fo called (tn reſpec of their pzecipitate pzoceeding from dap 
to day, Without ſuch convenient leiſure and time as Common Law al- 
lowed) fo2 that their pzocedings were as ſpeedy and ready as one might + 
daw a ſtaff, | 

Their anthozity was increaſed in Anno 33 E.1. and if you deſire to read their 
Commiſſion, you may read the ſame in Rot. Pat. Anno 33 E.t. 

They in the end had ſuch authozity as Juſtices in Eyre but albeit they Had 
their authozity by Act of Parliament, y2t if they erred in Judgment, a Write 
of Erroz did lie by the general rule of the Common Law to reverſe their Judg- 
ment in the Kings Bench 3 which being once reſolved and known, and thetx 
Juriſdiction fettered with ſo many limications, cheir authozicy by little and 
little vaniſhed, 


C Le 
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_—_ 


_ 


C Le Roy de fa grace eſpecial, &c. & pur tant que ils ſoient 
plus preſtes a ſon ſervice, 8& plus voluntiers aidants, quant il en 
avera a faire. ] Pere is to be obſerved, that the Subject ought to retribute 


to the King foz a Bill of Gzace two things : firlk, to be the moze ready to d6 
him ſervice 3 and ſecondly, to aid him in time of need. 


CAP. IL 


N primes pur ceo que un grande grevance eſt en ceſt This Chapter is 
realme., & dammage ſans nombre, de ceo que le Roy TELE 
& ſes miniſters de fa meignee, auxibien les aliens come les de- 
mſens, font lour priſes per la ou ils paſſent parmy le realme, 
| & pernent les biens des gents, des 'cleres, & des layes , fans 
rien paler , | ou bien meins que la value: Ordeine eſt, que de 
cy en' avant, nul ne preign* priſes parmy realme , forſque les 
parnours le Roy ,  & ſes purveyours pour loſtell' le Roy : Et 
pur les parnours le Roy, & purveyours pour ſon hoſtell', ne 
preignent riens, forſque pur meſme loſtell' : Et des priſes que 
1s ferront parmy le pais, de manger on de boire , & des au- 
ters menus neceſfaries pur loſtell', que ils facent la paie ou 
'gree a ceux, des queux les chofes ſerront priſes, Et que touts 
ceux parnours le Roy, purveyours, on achatours, eient de 
cy en avant lour garrante oveſque eux du grand feale, ou du 
tite ſeale Ie Roy, conteinant lour polar, & les choſes dont 
11s ferront priſes, au purveyance : le quel garrant ils monſtrent 
a ceux des queux ils ferront la priſe, avant ceo que ils im- 
preignent rien. Et que ceux parnours, purveyours, ou acha- 
tours le, Roy , ne preignent plus que beſoigne, & meſter ne 
foit , pour le Roy & ſon hoſtell', & de ſes enfants. Et que 
riens ne preignent pur ceux que ſont as gages, ne pur nul au- 
ter. Et que ils reſpoignent en loſtell',* ou en la gardrobe 
leinment de toutes lour prifes, ſans faire lour largeſſes ail- 
ours, ou liveries des choſes, que pour le Roy ſerront pri- 
ſes. Et fi nul parnour del hoſtelP le Roy , per garrantie que EC 
1] eit , face prifes, ou liveres en auter maner, que deſus neſt 
dit,” per plaint fait al ſeneſchall', & au treaſorer del hoſtelP 
le Roy , ſoit la verite inquife. Et fi de ceo ſoit atteint, 
ſoit gre maintenant fait al pleintif, & ſoit ouſte de ſervice le 
Roy pur touts jours, & demoerge en prifon a la volunte le 


Roy. 
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Roy. Et fi null face priſes ſans garrante, & les emporte en- 
countre la volunte de celuy. a: que les biens ſont, ſoit mainte- 
nant. arreſte per la ville, ou le priſe ſerra fait, & ameſne a 1a 
prochein gaole. Et fi de ceo ſoit atteint , foit la fait de luy, 
come de laron, fi la quantite des biens le demand'. Et quant 
as priſcs faire en faires, & en bons villes, & en portes pur: 14 
grande garderobe le Roy, eijent les pernours lour. commen gar- 
rant per le grand ſeale. Et des choſes que ils prendront, etent 
la teſmoign* du ſeale du gardein de Ja garderobe. Et des choſes 
iffint per eux priſes, de nombre , de quantite, & de value ſoit 
fait dividende entre les pernours, & les gardeins des faires, maires, 
ou chief baylies des villes, & portes, per Ia vien des Mer- 
chants, des queux les biens ferront iflint priſes. Et riens ne 
lay ſoit ſuffert de plus prendre que i] ne mette en dividende. 
Et cell dividende ſoit port en garderobe foubs le ſcale le gar- 
dein , maire, ou chiefe bailife avantdits : & la demoerge tan- 
--- que ſur laccompte du garderobe le Roy. Et fil ſoit trove que 
-nul eit autrement. priſe que faire ne deveroit , ſoit-puny ſur lac- 
compte per le gardein_ de la garderobe le Roy, folonque ſa de- 
ſerte, Et {i nul face tiels priſes fans garrante, & ſur ceo 
ſoit atteint', - ſoit fait de luy come de ceux que font priſes' pre 
loſtell' le Roy ſans garrante, come deſus 'eſt dit. Et nentende 
mye le Roy, ne ſon counſail, que per ceſt eſtatute rien decreſle 
au Roy de ſon droit des auncient priſes dues & accuſtomes, come 
des vins, &-auters biens ;- meſque en toutes pointes pleinment lay 
ſoit ſave. 


 Seging by many Acts of Parliaments the Kings purveyance: is limi- 
ted in certain, ſo as the Law there is certain, and without queſtion 3 ix 

* Tnter leges Ca- thall not ve impercinent noz unneceſſary to lear2 from Antiquity, how, 
nut. regis ca.67. And in what ſozt the Kings houſhold was in thoſe days p2ovided of vicuals : 
Omnibus han Certain it is, that as well befoze as after the Conqueft, the King upon his 
porro impartimus gycient, demeſnes of the Crown of England, had houſes of YPusbandzy, and 
ins ayer an ſtocks fo2 the furniſhing of neceſſary p2oviſions foy his houſhold 3 and the 
_ ys. a li- Tenants of choſe Pannozs did by their cenures, manure, till, &c. and reap 
beremus: Inprimis the Cozn upon the Kings demeſnes, mowed his Meadows, #c. repaired the 
przfe&is meis om- Fences, and perfozmed all neceſſary things belonging to husbandzy upon 
_— y - the Kings —_— : - _—_ EIN? ON and to the end thep 
; 1c. Mitht apply the ſame the better, they had many liberties and p2iviledges 
inhrytr get as - x +21 ene not be ſued out of the Court of that Barker no2 im- 
ceſſaria ſuppedi- yannelled of any Jury o2 Jnqueff, no2 appear at any other Conrt, but only 
_ 4 — at o eng oy oh qe$: aq = - coneributozy to the expences- of - 
Knights of the Shire which ſerve at Parliament, noz pay any Toll, #c. whic 
der liberties and fmmunittes continue to this day, albeit the oziginal cauſe there- 
cogarur. Itaq; ſi of is ceaſed ; Now all the Manno2s that were in the hands of Edward the 
_ _ Confeſſoz befoze the Conqueſt, oz in the hands of William the Conqueroz, 
perierir,is proprii ®0Þ 10, appear in the wk called Domeſday, are accounted the ancient de- 
capiris zſtimario- means of the Crown of England, and had ben the demeans of the Crown 
go regi depen- long; befoze. | 

fo, 


In 


Cap.2. Articuli ſuper GC hartas. ; 543 
In libro rubeo Scacc? cap. A quibus & ad quid fuit argent? examinatio 3 pot 

ſhall read that which is very obſervable, In primitivo regni 'ftatu poſt con- Lucubrat, 

quiſitionem, regibus de fundis ſuis non auri & argenti pondera, ſed fola vicua- 

Ya ſolvebantur, ex quibus, in uſus quotidianos domus Regis neceſſaria miniftra- rot.clauf, 138.4; 

bantar, &c. And ſ& the reaſon wherefoze theſe p2oviſions of vicuals were m 10. in dorl. 

changed. Ror.finium 3 E, tz 
And this is evivent by many Recozds, but by little an lſictle this courſe of 33: _ oſs 

F , . $476, Fleta 

Kod Yusbandzy vaniſhed, | lib.2.cap.8. & 11 
When the Kings own p2oviſions foz the moſt part failed, then to ſup- 

ply neceſlary p2oviſions, there was a continual PBarket kept at the Court 

gate, where the King was better ſerved with viands fo2 his honuſhold , 

then by Purveyozs, the Subject better uſed, and the King at far leſs 

charge in reſpect of the multitude of Purveyozs, and the Nfficer of this or.parl. go x. 33 

Parket was called Clericus mercati hoſpitii Regis, the Clerk of the nu.87. &152, 

Market of the Kings houſe, ſo as he retaineth his name Qill acco2- Ads CaPugo 

ding to the firſt inftitution, although the god end thereof ccalſeth 3 bs Hs. 09-4450 

when this Parket was diſcontinued > then Purveyozs ſtarted up, and, ON 

the number of them daily increaſed, who by the Laws and Dtatutes eng 

of this Realm ought to obſerve five things : 1. To take only fo2 the Red to ve abria-.- 

Kings Youſhold. 2. With che conſent of the owner, 3. Fo2 the pzice ged. 34 E.3. ca.3; 

as was ſold in the Parket, 4. To take no moze then was neceſlary 36 E, 3.ca.2, That 

foz the Kings Pouſholy, 5. Where it might beſt be ſparev, and where moze ©*7 Þ< fufficiens 


men, 
plenty was, Bract.l.3. fo.1179g 


All which was inquirable befoze the Juſtices in Gyre, befoze our Sta- oO -—o _ 
tute made in 28 E. 1. and at the firſt they were called emptores, buyers3 j1ec, 1,3323% . 
and it was a ſpecial Article inquired by the Juſfices in Cyre, De priſis Lib.2. cap.16. 
ac? per Vicecomites, vel Conſtabular*, vel alios balivos contra voluntatem Forteſcue ca. 36; 


corum quorum catalla fuerint 3 and this was befoze the making of our Statute ys 5.1 A 
of 23 E. 1. mentioned, | 


And foz a conclufion hereof it is declared by authozicy of Parliament, Star.de Tallagio- 
in theſe wozds, Nullus miniſter noſter, ve] hzredum nofirorum, capiat bla- 34 E-1. 4 E.3.c.33 
da, corea, vel aliqua alia bona cujuſcunque fine voluntate & conſenſu illius 2 +3: cap.7. 


cujus fuerint bona : And this is confirmed and eftabliſhev by the #tacute of wage = owls 
IS E. 3. | 


and Lenne, & 
©0 as no queſtion can be hereof mave, and if you read of any takin o2 Fg ne be , * Je 

purveyance in ancient time, it muſt be taken with theſe limitations 3 andthe pj/c,,, ja Tate 

reaſon why theſe wo2ds, ſine voluntate & conſenſu, &c. without the will and de My ncs, 

agreement were exp2eſſed, was, foz that Purveyozs would take the gods of 

ſuch men as had no will co ſell them, but to uſe oz ſpend them fo2 their own 

neceſſary uſe, 


. 


C Ea primes pur ceo que un graund grevance, &c. |] The miſ- 
Chief befoze this Dtatute was, that the inſolency of the Purveyozs bearing 
themſelves ſo pzoudly under the great Dfficers of the Bings Youſhold, grew |. 
£o that height that they would take what and how much as it pleaſed them, 
and many times where it might be leaft fozbozn oz ſpared, and fo2 others 
then foz che Kings Youſhold, and ſometimes would pay nothing, and many 
times leſs then the true value, and many perſons would make purveyance with- 
out any warrant at all ; of theſe great grievances and loſſes without number, 
infinite damages, the Subjects complained of at this Parliament, and foz re- 


 Uraining of the abuſes of the Purveyozs and relief of che @ubjects, this Ac 
of Parliament was made, | 


C Font 


-.---&-eorum honore 


<— 


——m—— 
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4 


Paſch, 30 E.1. co* Font lour priſes. | : ANY 
2 ge Late: C P ] Of the French wozd priſe, comes the wow 


SO Pors Prila, Uſed in Law foz the things taken by Purveyozs : ReRa priſa, right ta- 
Hg "king 02 : purvepance tis there expounded, viz. De uno dol co —— alio 
* Rot.Cha, 17 July poſt malum 3 * and ſo erplained tn the Charter of E. 1, 'This is catled Refa' 

' Anno 6 E-r. Baro- priſa, right taking oz purveyance, becauſe it diſtinguiſhed it from the taking 92- 
nibus 5 Fort.  .purveyance againff right, Vide ſpeculum Regis M.S. wiitten by Iflep Archbiſhop 
11% of Cant. to King E.3. | FO? 


In gul. de prze- Edwardus' Dei gratia Rex Anglie, Dominus Hibernie, & Dux 
cept. de Term. Aquitan diletis &- fidelibus ſuis Henric le Scrop' &- ſociis ſuis' 
Neta pro Juſtic, Pic noſtris ad placita coram nobis tenend* aſſignat , Salntene. 
de Banco Regis iramur quod cum vos prefat locum noſtrum in placitis hujuſmods; 
& ſuprema juriſ- 7©2catis , &* noſtram preſentiam per loca per que regno noſtro tran=; 
dition. @— ſreritis in premmlſus ſupplere debeatis, * de priſis Bladorum , viftu- 
ING «> alin,  & aliorum bonorum ſubditornus noſtrorum , contra volunta= 
Chart.cap.2, » fem corundem conſpiratoribus , tranſereſſoribus , informatoribus fal-' 
r ſarum querelarum , conventiculis &* confederationibus illicitis fore 
28 F.r. Artſuper 77072 71:qniritis, nec ulterins facitis quod deceret : Volentes igitur hujuſs' 
=—_ 5s, le #10di mala piniri prout decet , vobis mandamus firmiter injungentes. 
conſpirat. —, quod de bujuſmodi prifys, conſpirationibus,. tranſgreſſiombas, informatio- 
wibus falſarum querelarum, conventiculis, @» ronfederationibus exnumne, 

per ſingula loca per .que tranſperitis, tam infra libertates quam, extras; 

cum on”: diligentia e* mods quibus poteritis inquiratis, &» omnes il- 

los quos legitime convinc, contingit puniatis juxta forman ſtatutorum, © 

 &- articulorum inde editorum, & ſecundum legem, & conſnetudinens 

Regni noſtri in hac parte talit vos habentes, quod querela ad nos inde 

2101 perveniat iterata. T. me ipſo apud Newarke, xxx die Tanuariz, An: 

. 20 Regri noſtri 16. Per ipſum Regen. ' wa 


p 


4E.3053 255-3, C Ou bien meynes que la value. ] Perebyit appeareth that the verp 
&g.1+ 36 E-3, ca-2+ Value ought to be paid fo2 the things purveyed accozding to that which appear# 
,- .._ ed in our ancient Authozs, | + | Fr yy 


ts PP... C Forſque le pernours le Roy, & les purveyors pur le hoſtle 
car. 36E.3.c.2, le Roy. ] PYerewith agreth many later Statutes, and explained to be the 
Rot.Pat, x0 £2, Poulholdof the King anv Queen, at this Parliament, cap. 5. that the Chan- 
rr 2.m.20-11.10, Yell02 and Juffices of the Kings Bench ſhould follow the Court, and by p2e- 
|= pf . In Caſe de[tert thereof, purveyance was made fo them as part of the Youſhold, which laff 
Marſhalſea, ed until 4 E.3. cap.3. at what time (the Chancelloz and Judges diſcontinuing 
0 follow the-Court) it is pzovived againſt them, and all other that be not 'of 


& 


_ , C Ne pernont riens forſque pur meſme le houſholde,, &e..j 
All this is in aftirmance of the ancient common above mentioned, au ratified 
by the later Acts of Parliament lai above cemembzed. So ming ith 


& 


= 44 


C{ Ec 


Cap.2. oA. rticuli ſuper chartas. : d) 45 Dn 


C Et des priſes que 1lz ferront per my qe pays de manger ou de 
boyer, & des auters menus neceſſaries per le hoſtele, que ilz facient le 
pate ou gree aceux des queux le choſes ſerront priſes. ] This is to be 
underſtod, when the King is paſſing in the Country, as in his p2ogreſs,- oz fn 
any journey, as it appeareth by the pzeamble; there the purveioz may take 
meat and dzink, which this Act here in reſpect of the Kings paſſage calls ſmall 
things, but he muſt pay the very value therefoze, and make pzeſent payment, 5 ah 
oz agree with the party, * | 1 nada 
his is made certain-by a latter ſtatute, that in allcaſes where the thing to 4 E.3. capiF; 9D 


be taken is under 40s. there pzeſent payment to be made; oz elſe the owner may 3: <4P-2- 3 
' retain and refiſt, and foz the trial of the true value, the thing to be taken is to ?*** Ks 
\ be p2zaiſed 03 p2iced accozding to the very value by the Lozv oz His Waily, oz 

the Conſtable, and four god men of the Town where ſuch taking ſhall be, there 
to be ſwo2n, in covenable and eaſte manner without thzeats 02 dures and by 
Andenture the quantity of the thing taken, the pzice, and of what perſons; - but 


13 JH 
if it be not in the Kings paſſage, but foz his ſtanding houſe, chen the King can- rin By > : 
not take any ber o2 ale; becauſe it is a manufacture, no moze then he can take 1:6 £5 
foz his ſtanding houſe any other victual made by art and labour of mans hand, 9p 


as bzead, oz the like 3 but mault, having the ſubſtance of the barley remaining, | 
and having nothing added to it, is no ſuch manufacture,” as it appeareth by a Sa er 
later Act of Parliament. ut then the:King by his officers muſt convert it in- 35 E.3. cap.# : | ; 
to ber; fo2 he cannot ſell, oz otherwiſe imploy the ſame, which hath been the 2M 19545 
cauſe that never any mault was taken, and tt muſt be taken at the very value Poe 
in the Parket. «71 
C Eyent de cy en avant lour de garrantie, ove eux du grand feale, 
ou de petit ſeale le Roy, conteynant lour power, & les choſes dont ils 


ferront priſes. ] By latter Statutes the commiſſion muſt be unver the great 36 E-3; cap: 
ſeal only, and every half year to be renewed. d& 3 Ph, & Mar} 
C Le que! garrant is juront a eux des queus us ferront le priſe 


avant ceo que 1]s empreigne rien. ] This is evident, and confirmed by 
later Dtatutes, | 


C Ne preigne plus que beſoigne & meſter ne ſoit, &c.] The tas 
tute of 36 E.3. confirmeth this, and doth add, that the takings muſt be in ſuch 0) 
places where greateſt plenty ts, and in a covenable time, = 

I have read abok called Speculum Regis, wzitten in Latin by Simon Iflip Speculum Regls 
Archbiſhop of Canterbury to King Edward the third, wherein he ſharply en- | 
veigheth againlt the incolerable abuſes of purveiozs and purveyance tn many 
particulars, and earneſtly avviſeth, and inſfantly pzeſleth the King to pzovide res 
medy fo2 thoſe inſufferable oppzeſſions and wzongs offered to his ſubjects, which - 
the King keping with him, and often peruſing, it wzought ſuch effec, that the 
King at divers of his Parliaments, but ſpecially at his Parliament holden in 
the 36 year of his Reign, of his own will, without motion of the great men oz. 
commons, as the Recozd of Parliament ſpeaketh, cauſed to be made many ex- 
cellent Laws againſt the oppzeſſions, malice, and falſhwd of purveyozs, 


8 2 


C Et que ils reſpoinent in loſtel ou en la garde robe pleinment de 
touts lour priſes ſans faire lour largeſſes ailours, ou liveries des choſes, 
que per le Roy ſerra priſes.”] This account is to be made by this Ac foz 
victuals, &c, to the Youſhold, that is, to the officers of the Gzeen cloth; and foz 
luch things as belong to the Wardzobe, to the gpaſter of the Wardzobe, 


Aaaa 'CEt 


k rs "Fo . « | "698 ju ; 
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C Et finul facepriſes ſans garrant, & les emport encounter le vo- 
lantdeceluy,&c.Et fi de c ſoit attaint, foit fait deluy, come de laron.} 

Wy this b2anch, if any purveyo2 take any thing without warrant, xc. it is felo- 
ny. And here ir'is to be obſerved, that theſe wozvs, Come de laron, ſhall be un- 

derftod of a thef that ſtealeth above the value of 12 pence ; foy he that com- 
| mitteth petit larceny ts not un laron within this At, | | 

Vid. Lam | _C Encounter le volunt.'] That is, when he takes it as the Kings pur- 

pt Juſtice vepoz, p2etending to have a warrant where he hath none; this is in Law as 

Peace in-fine | aKainlt his will, fo with his will he would not have ſuffered him to take it, if 


Mdgja'! >: be had known he had no warrant; but if the owner knew chat he had no war- 

--*. Cant, and yet willingly ſold it him, then cannot tit be faiv, that he tarried it 
away again his will, | | onda 

$ E.3. cap. 2- Af che purveyozs take any thing wichout p2aiſment made by the Conftables, 


25 E.3. cap.1- 09 pthev diſcreet men thereto ſwozn, oz otherwiſe againſt that Statute, it-tis/fe- 
Hol. Cronlc! fol.z 5 1onp, and divers purveyo2s in 20 E.3. were attatated and hanged fo2 offending 


369. 36 E.3. £.2.4 againit theſe Laws, SE. | 
; ny - = _ If any purveyoz make any takings oz buyings, oz take any carriage in any 
3 39. *F-amf, p1, 9ther mannerthen is conteined in his commiſſion, it is felony 3 o2 if the purveyoz 
COT. 3. 2. take moze then hedoliver, and have not paid foz-that which is taken,it is felony. 
Lib.8, fol. 146.b. And at the Seſſions at Newgate holden in January, An. 32 EL. Nichols one of 
dt S ys "+; the Nugns purveyozs was attainted auld hanged foz offending of this Law, 

+ >=. +, not C Et quant as priſes faits;en faires, & en bones villes, & en ports 


de Purveyors, per le grand Gardrobele Roy, eyent les pernours lour common gar- 


Lib.2, cap.6.7. rant per le grand ſeale. ] Fo: the Ward2obs ſi Fleta. 
And the letter of the Law is plain, 


C Et fi nul face tiels priſes ſans garrant,, & ſur ceo foit attaint, 
TIA ſoit fait de luy come de ceux que font priſes pur le hoſtel le Roy fans 


garrant, come de {ſuis eſt dit.”] That is to ſay, let it be vone of him as a 
thee 's y 


' C Et nentend mye le Roy ne ſon Counſaile, que per ceſt Statute 
rien decreſle al Roy de ſon droit des auncient priſes dues,, & -accu- 
ſtomes, come des vines, & auters biens: meſque cn touts potnts. plein- 


So Chart. ment lay {ont ſave. i Vide 25, E.1. confirm? chartazxum, the like faving-ex- 
vs plained, and whereof this ancient paices is to be intended, 


belgo.7 74; And hereby it may appear howneceſſary ic was, firſt to know what belonged 
- td the King of common Right, and at the common Law, | 
34 E-1. de tall - ut. to p2event all ſcruples by colour of this ſaving, the ſaid Act of Parlia- 
Pon eonced CaP-2 qmeny de tallag* non conced? Anno 34 E. 1. was made after this Act of 28 E. 1. 
which is a general negative Law, without any ſaving. 
And therefoze what ſubſequent Acts. of Parliament have given to the King, 


the fame ought co'be obſerved and kept in ſuch manner and ozver as thereby is 
pefcribed, | 


Cap. «Articuli ſuper charts: 


CAP. II 


ES eſtates des Seneſchals, 8& des Marſhals, & des plees que 
eux devoient tener, & coment : Ordeine eſt, que deſormes 
ne teigne plee de franktenement, ne de dette, ne de covenant, ne 
de contract des gents de people, forſque tantſolement de treſpaſlſes 
del hoſtel, & dauters treſpaſles fait dedeins la Vierge, & des con- 
trafts & covenants, que aſcun del hoſtel le Roy avera fait a auter de 
meſme le hoſtel, & en meſme le hoſtel, & nemy ailours. Et nul plee 
de treſpaſle ne pledront, auter que ne ſoit attache per eux, avant 
ceo que le Roy ifſera hors de la Vierge, ou la treſpaſle ſerra fait. 
Et les pleder* haſtivement de jour en jour, iflint que ils ſoient ple- 
des & termines avant ceo que le Roy iflera hors des boundes de 
cel Vierge, ou le treſpaſſe fuit fait. Et fi par cas dedeins les 
bounds de cel Vierge ne poient eſtre termines , ceſſent tiels plees 
devant le Seneſchalle, 8 ſoient les plees a la common Ley. Ne def- 
ormes ne preigne le Seneſchalle conuſances des dets, ne dauter choſe, 
forſque des gents del hoſtel avantdit, ne nul auter plee en tiend per 
obligac fait a le diſtreſſe le Seneſchalle , ou le Mareſchalle. Et fi 
les Seneſchals, ou le Mareſchals rien facent encounter ceſt ordi- 
nance, ſoit Jour fait tenus pur nul. Et pur ceo que avant ces 
heures mults des felonies faits dedeins la Vierge ount eſtre depu- 
nies, pur ceo que les Coroners de pays ne ſe ont pas entermis den= 
quirer des tiels maners des felonies dedeins la Vierge, mes le Co- 
roner del hoſtel le Roy , que eſt paſlant, de quoy iſſue nad my 
eſte fait en due manner, ne les felons mis en exigent, ne utlages, 
ne rien de ceo preſent en eyre, que ad eſtre a graund damage dn 
Roy, & a meins bone garde de la peace : Ordeine eſt, que deſor- 
mes en caſe de mort de home, ou office de Coroner appent as 
viewes, & enqueſts de ceo faire, ſoit maund al Coroner del pays, 
que enſemblement ove le Coroner del hoſtel le Roy face loftice 
que appent, & le metter enrolle. Et ceo que ne purra mie de- 
vant le Seneſchal eſtre termine, pur ceo que les tclons ne purront 
eſtre attaches, ou pur auter encheſon, demurge ala common Ley, 
1fhnt que les exigents, utlagaries, & preſentments en eyre ſoient 
de ceo faits per le Coroner du pays, auxy. come des auters felo- 
nies faits hors de la Vierge. Mes pur ceo ne ſoit lefſe, que les 
attachments ne ſoyent fairs freſhment ſur les felonies faits. 


C Des eſtates, des Seneſchals, & des Marſhals, 8 des plees, que 


eux devoient tener & coment. } Yere iu chis 02 and effectual pzeamble 
thze things are to be obſerved | 

I. Des eſtates, that is the extent of the juriſdiction o2 tate of the Steward 
and Parſhal, whereupon they may juſtly and ſafely and, 


Aaaa 2 3, What 


Articuli ſuper chartas. Cap.3. 


2. Uhat pleas they ought to hold, where this wozd (devoien r)is obſervable; 
fo2 this Act doth reſtoze and confine this Court of the Barſhalſea to his right 
and juſt jurisdiction, and to holo thoſe pleas which the Steward and Parſhal 
ouccht, that is, of right ought to hold, 

3. Pow and in what ozder and manner thoſe pleas ought to be Holden, ex- 
p2eſſed in this wozd coment. | 

Pereby it appeareth, that this Act is in affirmance of the Common Law, ant 
purpoſely made foz relieving the ſubject againſt the uſurpations and incroach- 
ments of the Steward and MWariſhal, 


Lib. 10 fol69.in  C De Seneſchals & Marſhals, $c. ] Theſe wozds are general, but they 
Gulſea, ce Mar- "re to be tinderffod of the Steward of the Court of the Martalſea of the 
| houſhold, who is ever a p2ofeſſo2 of the Common Law, and not of the 
Steward of the Kings houſholdz and the Barſhal is here to be underſtod the 
Parſhal of the honthold, and the Warſhalſea is to be underſfo> of the 
nk and not of the Kings Warſhalſea 3 fo2 that belongeth ts the Kings 

ench, 


C4 Orcdcine eſt, que ne teigne plee de franktenement. ] This is 
negative, abſolute, and in affirmance of the Common Law. 


C Ne de dette, ne de covenant, ne de contract des gents de peo- 
ple, forſque tant ſolement des treſpatles del hoſtel , & dauters tre- 
ipaſſes faits deins la Vierge, & des contras $& covenants, que af- 
cun del hoſtel le Roy avera fait al auter de meſme le hoſte], 8 


38 E.3.19, Regiſt, Nemy atlours. | Pere by this Ac it ts declared, that the ſaid Steward 
== hg gy and Marſhal cannot hold plea butof thee actions, viz. of debt, covenant, any 
ture pl. ule. 2 8.6 *"elpaſſes: In debt and covenant both the parties muſk be of the Kings houf- 
eſtopp. 18. a&ion Hold 3 in treſpaſſes it ſufficeth that one of the parties be of the Kings houſhold. 
Cur leſtat.1g. 7 H.6 - And though this Act ſpeaketh generally of treſpaſſes, yet is it only intend- 
ns -y SI able of treſpaſſes vi & armis, as of battery, oz taking away of gods, and not 
E.4. 129. FA of treſpaſſes quare clauſum fregit, noz of treſpaſſes and ejectment, nor of tre- 
S.b. 20E. 4.16, [paſtes ſur le caſe, nog of detinue, no2 of any other perſonal action, no2 of any 
22E.4; 11,16,31, Teal 02 Mixt action, notwithſtanding the general wozds of the Statute of 33 H. 
BAL. 241,242: 8. ag you may read at large in the caſe of the * Marſhalſea 3 foz particular 
Rege Kot, 896. jurildictions derogating from the juriſdictions of the general Courts of the 
33 B.8. cap.1z, Common Law are ever taken ftricly. 

® Lib.1o. fol. 60, | 


-d caſe de Mar- C Et nul plee de treſpaſſes pledront, auter que ne ſoit attache. } 


32 H.8. cap.20, 'This is explained in the caſe of the Parlhalſea, ubi ſupra. 


F.N.B. 241. 
C Avant que le Roy iſlera. ] Albeit the King himſelf ds go out of the 

bounds of the Uierge fo his recreation, as to hunt, with no purpoſe to ref, 

tarry, abide, oz make his repoſe there, and his Councel and Youſhold continne 

where they were, this is no removing within this Statute 2 Lut when the 

King &oeth in p2ogreſs, there his Pouſhold goeth with him, there the King re- 

moveth within this Act, | | 


The caſe of the (Q{ Hors des bounds de ceſt Vierge. ] The bounds of the Uierge, © 
—_— ub! Fleta and the. Pirroz, that the bounds of the Uierge was twelve miles rgunw 
ets about the Kings houſe , ſo as it femeth, that 13 R.2. was but in affirmance 
T3 R.2, cap. 3: of the Common Law, | Vide 33 H. 5s. the bounds of the Kings houſe; 92 
33 H.8. cap.i2> Palace, | 


Ne nul auter plee teigne per obligation.” This is alſo notably er- 


plained in the ſaid cafe of the Marſþa!ſea, ub! ſupra, 


C Et 
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C Et pur ceo que avant ceux heures mults des felonies faits deins 


Ja Vierge, ount eſtre diſpunies. ] Here are to be obſerved, that as the 2 H4- c.23. 9R.2 
actions aboveſaid determinable befoze the Dteward and Parſhal, are confined to ©5* 255-3: ©7+ 
the Uiergez ſo felonies alſo determinable befoze the Steward and MParſhal, 

are alſo confined to the Uterge : and as they are limited of all the cauſes of 

actions riſing within the Uterge only toth2e, and they not generally extending 

to all, but ſpecially confined to certain particular perſons} ſo of felonies done 

within the Uierge, the juriſdiction of the Steward and Marſhal extend noc to 

all, but to certain, and thoſe again limited to certain perſons : Fo2 of ancient Vide le caſe de 
time they had general authozity, as Juſtices in Cir, and as Uicegerents of che Marſballea, ubi 
chief Juftice of England within the Uierge, at what time they held plea of all 2'*: 

felonies within the Uierce, which power is now vaniſhed; but as Dteward and 

Marlhal of the Coare of Warſhalſea of the Kings houſhold, the title of cheir 

Court in criminal cauſes was, placita coronz Aulz hoſpitii Domini Regis coram 

Seneſchallo & Mariſchallo, and always confined to felonies done within the 

circuit of the Kings houſhold, the bounds whereof are made certatn by the ſaip 

Att of 33 H.8. And by that Act tit is pzovided, that all treaſons, miſpziſions of 

treaſons, murthers, manſlaughters, blodſheds, and other malicious trikings, 5*2"*- ple cor: 
by reaſon whereof blod 1s oz ſhall be ſhed, which ſhall be done in any of the I 

Kings palaces o2 houſes, #c. ſhall be enquired, tried, heard, and determined be- 

foze the Lo2d Dteward foz the ttme being of the Kings houſhold,oz in his abſence 

befoze the Zreaſurer, and Controller, and Steward of the Parſhalſea, oz any 

two of them, whereof the Steward to be one : ſo as theſe great Dfficers aud 

Councello:zs of State, the Lozd Steward, Treaſurer, and Controller have no 

jurildiction in theſe criminal cauſes, but only within the circuit of the Kings pa- : 
Lace'o houſe : And it tsto be obſerved, that this Court of the Barſhalſea of the 5 E+4-13- of this 


Kings houſe was, as wks ſpeak, of ancient time inftituted foz thoſe of the >a oy wo 


Kings houſe, but they have incroached beyond their true juriſdiction : And Stan- been made in Pars 
ford faith, that the Steward and Marſhal befoze the ſaid Act of 33 H. 8. might liament. 8H. 4 | 
w_ _ and determined all felonies, &c, perpetrate within the Kings palace ay Srank. ub 
02 houſe. 

A robbery was committed in a Town within the Uierge, and this appearing eaſch' r2 E. 2. 
to the Court, yet the ſame was enquired of, Heard, and determined in the Kings Kor-280. coram 
Wench, and ſo it may be befoze Juffices of Dir and Terminer, and Juſtices of Reg, the caſe of | 
Peace, becauſe their Furtsdiction ts general thzough the whole County ; but irs 
pf an offence within the Kings palace, it ſhall be heardand dererminey acco2d- Wroths caſe. 
ing to the ſaid Act of 33 H.8. upon which Act this is obſervable, that if a man 
ſtrike in the Kings palace, where his Royal Perſon is refiant, unleſs blod be | 
thed he loſeth not his hand; but in Weſtminſter Hall, when the Kings Courts 47 E-3: coron. 280 , 
ſit, oz befoze the Juſtices of Afſiſe ſitting in their place, .if any man ftrike 2253-13: 195-3 
another, though he dzaw no blwd, yet ſhall he lofe his right baud, ſo great ho- —__ EL129; 
nour and reverence do Laws give to the Kiugs Courts: foz in judgment of Law 
the King himſelf is always p2eſent to miniffer juifice by his Judges in thoſe 
Courts of juſtice, accozding to his Kingly office co all his ſubjects, ſecundum 
Iegem & confuctudinem Angliz. | 


C Les Coroners de pays ne fotent pas intermis . denquirer des 


felonies deins la Vierge. } - This is underſtod of felonies of the death of 
man; foz the enquiry of chat felony belongs co the office of the Cozoner of the 
Wierge, and. ſo ic is hereafter in this Ac explained, Office det> Coroner appent 
a views & enquelts de ceo faire. h | 2 ty $33 
| Vereby it appeareth, that by the Common Law the Cozoner of the County Bcic. fol. r. Lib. 3 
could not intermeddle within-the Uierge, but che Cozoner of the'Uierge, and tol. 45> 47. avi 
that if he tok an inditement of the death of man, it was not allowable in Law? ſ*P'3- 
and ſo it is if the Cozoner of the Kings houſe take an inditement of the death of 
man 
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man out of the Uierge, it is void, and coram non Judice. And if an indicement 
of the death of a man being ſlain out of the Uierge, be-taken befo2e the C#20- 
ner of the Kings houſe, and the Cozoner of the County, and ſo entred of Ke3 


cod, it is inſufficient, becauſe the Cozoner of the Kings houſe joyned with him, 
who had no anthozity. 


C Ne les felonies mife in exigent, &c. ] And yet the felony was not; 
diſpuniſhable; fox at this time it might after the remove of the King be inqui- | 
red of in the Kings Bench, if the Bench ſate in that County, oz befoze Jus 
ſkices of Dir and Terminer, ec. oz if the Cozoner of the Uierge had taken 
an inditement, though the King went out of the Uierge, yec che inditement 
ought to be removed into the Kings Bench ; foz chat is the center whereuns 
£0 all Recozds of that nature do fall, and there the offence might be heard any 
determined. 2 

Lib.o. fol.118,119 But this Act was made foz moze ſpeedy p2oc@ding, foz being removed into 

Seignior Zanchers the Kings Wench, there ought to be 15 days, #c. 

Caſe, And if a murder had ben committed within the Uterge, and the King hay 
removed befoze any inditement taken by the Cozoner of che Uierge, the Co20s 
her of the County might have inquired of the ſame at the Common Law, Nc 

| maleficia remanerent impunita. | 

Magna Charta Sg the Dtatute of Magna Charta, Nullus Vicecomes, Conftabulas, Corona- 

Cape17; tor, vel alii Balivi noſtri teneant placita corone noſtrx. Dd the expoſition of thaz 

| Statute concerning this bzanch foz awarding of exigents, xc, 

Albeit the treaty of theſe matters concerning the Parſhalſea do pzoperly bes 
long to the juriſdiction of Courts, pet it is pertinent to this place to ſay ſomuch 
as ſerved foz the expoſition of this Chapter, | : 

+ S&the laid caſe of the Parthalſea thozoughout, which ind&d doth open the 
windows of the greateſt part of this Ac, | 


— —— 


CAP. IV. 


Uſter ceo nul commoniiplee ne-foit deformes tenus a Leſchea 
quer, encounter la forme de la graund Charter, 


Vere is intended the x1 Chapter of Magna Charta, whereof this Chapter (ac- 
co2ding to the title of Articuli ſuper chartas ) is an expoſition ; fo2 where thas 
Chapter is, Communia placita non ſequantur Curiam noſtram, ſed tencantur in 
loco certo, this Chapter expoundeth the ſame, that from hencefozth ro common 
plea ſhall be holden in the Exchequer againſt the fozm of the great Charter x 
fo2 Curia noſtra in Magna Charta are taken collective, and include as well the 
Exchequer as the Kings Wench. 

2. This Ac maketh it without queſtion ; foz admit that the Cotrc &f the 
Kings Lench had ben named in that Chapter of Magna Charta, and this At 
PrInnny that no common plea ſhould be holden in the Exchequer againſt the 

2m of Magna Charta, that is, againſt the fozm that Magna Charta pzovideth 
foz the Kings Bench ; And this is alſo confirmed by a Statute made in the 
Reign of E.r. and tranſcribed to the Exchequer-under the great Deal, in Anno 


10E.r. called the ®tatute of Rotcland, in cheſe wozds 3 Sed quia quedam pla- 
Cita, CC | | | ; 


Now 


LY —_—E 7. 


2 > 
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{ Now that this was a Dtatute, the ticle oz Stile of the Act is, Statutum no- 
vum de Scaccario, aliter dium,  Statutum de Roteland. ' In librorubeo tt ts cal- Regiſt. fol. 189; 
Ted Statutum de Roteland, and there is a Writ in the Regiſter: under the ride 3 Ef Dyce 

df brevia de Statut*, Rex Theſaurario, 8 Baronibus falutem: Cum ſecundum an has 

kgem 8 conſuctudinem Regni noftri communia placita coram vobis ad Scaccarium 

prediqum placitari non debent, nili placita illa nos vel aliquem miniftrorum noftro-- 

rum ejuſdem Scaccarii ſpecialiter tangunt, &c. which Writ recitech the wozds'of 

the Dtatute of Rutland, and inthe margent of the'UWrit is:quocedStatutumcde Pl. com. 2c8, 2095 
Roteland, ſo as without-queſtion this Ac was'made by authouty. of Parlia- 

Ment, ſo as without queſtion whacſoever pleas were holden in the Exchequer; 

fn the Reign of H.2. when Glanvile wzote, yet now by two Acts of Parliament: 

their juriſdiaion is limited and ſettled $ and therefoze rejecta late opinion con-P<r Saunders, 
frary to ſuch autho2ity, and never read no2 heard of befoze. 0D 

-'.The Exchequer is an ancient Court of Recozd foz the Kings affairs,conchingsÞirr. cap.4. de jus 
his rights and revenues of his Crown, and foz debts and duties, aud-other* 48: Fler. ib.2, 
things due to the King in the right of his Crown. Briccon treating of the juriſ-;8' AT þ. 20. 
vicion of the Exchequer, ſaith, A Oier & Determiner touts les cauſes que tou- 45 Afl. p. 35: 


chent nous detts, & auxi a nous fees, & les incidents choſes, &c. 14 E.3. Scire fac' 
= 2 Pet in thy? caſes the Court of Exchequer hath jurildiction of Common }j*: 2 og 
Pleas betwen common perſons in perſonal actions only, Brir. fo'.2.29,38- 


1. Where an officer oz miniſter is one of the parties in any perſonal action, «Regiſt. 187. b. | 
becattſe that his abſence in other Courts may hinder the affairs of the King in St de Receland, 


his Court of Exchequer. | oy et 
2; Any man that is a p2iſoner of this Court, oz an accountant that is entred g'x.4.35. : 


- Into his account, o2 any other that ought to have the like pziviledgewf this Sco the expoſiri- :1 
Court of Exchequer, ſhall not be ſued in any perſonal action but in this Courtz 922 of Magna*+-- 
and the reaſon is, becauſe neither of theſe Acts of Parliament take away the <7 cap-177 -- 
Piviledge of any Court 3 foz then, if the party pziviledged were ſued in anp WEL 
other Court, he ſhould not in reſpec of his p2iviledge of the Exchequer anſwer 
there 3 and cherefoze left the party ſhould be without remedy, he may commence: Bo”. 
his action perſonal againſt him in the Exchequer, foz Statutes muſt be ſo ex- rope 
Pounded, as there be no failer of Juſtice, | CE} EO 
:* 3. Ve that is a Farmer, oz indebted to the King, fo2 the Kings moze ſpedy 224? os E.3 + 
ſatisfaction of His debt oz duty, ſhall ſue his debtoz by a quo minus in the Erche- my fs oh Pf Vn 
guer, and this appeareth by Britton, who treating of the juriſdiction of the Ex- 6.8 8.5.34. ;; _* 
chequer ſaith, Et que il eyt power a conuſter de dett, que lun doit a nous detters:32 (:-8-24- 7 Eug+- 
per ou nous puiſſons pluis toft approcher a noſire. as Þ eg ef 
© Now concerning the old Court and the new Court of Exchequer, mentioned 77 x1cc. bi Tapes: 
in 2 E.3. and other matter concerning this Court of Exchequer, foz that the Dyer > El. 174. þ 
fame do p2operly belong to the treaty concerning the juriſdicion of Courts; we: 3 El-201- 16 El. 
thall no further ſpeak of it here, foy that ſufficient hath been ſaid already foz the oy Pl. com. 206 
underſtanding of this Chapter, Ng 


« A F 
* o' 


— 


| CAP. V. 


FE dauter part le Roy voit que le Chauncellor & les Juſtices de Pre 
| ſon bank luy ſuivent, iſfint que 11 eyt touts jours pres de luy ” 
aſcun Sages de la Ley, que fachent les beſoignes, que veignent a la 
Court duement deliverer atouts les foits que meſtier ferra. | 


The true cauſes wherefoze the Chancelloz followed the Kings Court were, 
Firſt, that the great Seal is clavis Regni, and in the cuſtoppof che Chancelloz, 
and met it was, that the King ſhould have the key of his Kingdom about ou | 

2. Zyat 
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2. That Curia Cancellariz, was Officina Juſticie; foz in thoſe days not onlp 

S2ziginal Writs in Regiſt? Cancellariz, but all. commandments upon any occaſts 

on foz the ſafety of the Realm, 02 the god government thereof, were by Writs; 

and paſſed under the great Seal : and therefoze neceſſary in thoſe days, that the 

Chancelloz, having the cuſtody of the gveat Seal, ſhould be about the, Ring a6 

all cimes ; and this is the cauſe that the Court of Chancery cannot be avjours 

ned. | MIT | 

3- The ftile of the Court of Chancery ts coram Domino Rege in QCancella» 

ia. But where ſome have ſuppoſey, that at che making of this Statute the 

Chancelloz held a Court of equity, and that the Judges in this A namey 

attended on the King to decide-matter of Law, and the Chancelloz attended 

on him to decive matter of equity, it is mainly oppoſed, that at this time the 

Chancelloz had no Court of equity, but only a Court of recozd of ozdinarp 

furiſdiction, accozding to the courſe of the Common Law. Maſter Lambert 

that was a Paſter of the Chancery, and had'the keeping of the Reco2ds of the 

Lower, and had abzidged many of the pzineipal of them (which Jhave ſen 

and was well learned, and beſides a great ſearcher of antiquities, in his treatiſe 

of the juriſdiction of Courts ſaith, that he could not find that che Chancellog 

held any Court of equity, noz that any cauſes were dzawn befoze the-Chancels 

163 fo2 help in equity befoze the time of Hen.q. in whoſe days, by reaſon of the 

inteſtine troubles, feoffments to uſes did firſt begin, as ſome think, oz elſe aid 

. firſt grow common and familiar, as all men mnt agre : ©90 he. And he chag 

Glanvile, BraR. AVviſedly reads our ancient Authozs,which ſpeak of the Courc of-Chancery;thep 

Brit. fol.12. Flet, all ſpeak of the ozvinary juriſdiction of the Chancelloz, but none of chem- of 
Jib.2, cap-12,13- ' anÞ Conrt of equity. 


4 wn" Ar « ' Alſo the Bok calted the Divexſity of Courts, wzitten in the Reign of Ed.z. 
m"—_— udgme; freaceth of the. juriſdiction of the Chancelloz accozding to his ozdinary power, 
& juriſdi&ion. but nothing of that which he holdeth in cauſes of equity. Neither ſhall pou 
2 £.3.20.-10E.3 find in any Bok caſe, oz Repozts of the Law, any mention made of any Court 
_- : I of equity befoze o2 in the Reign of H.5. and yet all of them ſpeak of the ozdina- 
26 E-2.61. 42 aff ry power oz juriſdiction of the Chancelloz, Eut in the Reign of H.6:;: and'E. 4. 
.43.Afl. 35- caſes have been repozted where the Chancelloz hath heard ſome few. cauſes in 
'31 H.6. ſub pce- equitp by Engliſh bill, and moſt of them concerning uſes of lands. ' It is true; 
ty Fr * that the Chancelloz ſaid in 2 E.3. in the Court of Chancery at Weſtminſter, inc 
Hy: by *E. 4 Theoband de Verons caſc, in a caſe that concerned Livery, which belonged to-hig 
7.7 E-4- 24:29, O2dinary power, that the Court of Chancery is a Court of equity, where-we 
as E.4.4. 22K.4. grant a CUrit to every man that comes to demand his heritage, accozding co that 
6. LS G2, * which is found by office, #c. So he. And in that extent of equicy, all the Courts 
$4 % 9.729: 24-0 ac Weſtminſter are Courts of equity, viz. to adminiſter juſtice accozding to the 
| Common Lawz and thereupon'ic is ſaid in xo E.3. that the Chancery and the 
Kings Wench is oue. place oz Court 2. But here it is to be noted, that at this 
time, and befoze, the Court of Chancery was a ſettled Court in a certain 
place, to the great benefit and eaſe of the ſubject. 

' Sir Robert Parnivg, that was Lo2d Chancelfoz in 14 E.3. and had been chief 
Juſtice of the Common Pleas, would in the Term time come and fic in the 
Court of Common Pleas to hear matters in Law debated and reſolved, wher 
he was Lozd Chancelloz, and peak to them himſelf, as it appeareth, Hillar. 
17 E. 3. fol.14- b.& Trin. 17 E.3.37. b. and in both theſe Terms Sir John de 
Stonere Knight was chief Juſtice of the Court of Common Pleas, , .. 
Vide Rot, Parlia-- © And Sir Robert de Thorpe Knight, being chief Juſtice of the Common 
ment, 45 £,3.0.3. Pleas, was made Chancelloz 26 Martii ,- 45 E. 3. and yet in Michaelmas 
Term following he ſate in the Court of Common Pleas, and ſpake' ta 
matters in Law, Mich. 45 E. 3. fol. 12. b. Trin. 45 E. 3. 19,22, 23. b. 24:25, 
26, of ph. William de Finchden ther being chief Juſtice of the Court of Coms 

mon 41eas,. - | 30 F 
-. Þo ®ir Knivet Knight, being chief Juſtice of the Kings Bench, wag 
made Chancelloz of England, 5 Julii, 46 E.3. and tu 47 E. 3. fol. 13. b. F inch 
| | = 
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den chief Juftice of the common Pleas in a matter of Law depending in that 
Court ſaid, that he would confer wich the Chancelloz and the- Juffices of che 
Kings Bench, and in the end judgment was giyen by the advice of che Chan 
cello C viz. 'Knivet ) and all the Judges of the Realm, Jn 49 E.3.4. b. Kntivet 
Chanceltoz argueth a mattev in Law, and- giveth judgment. | a 01% 
Mo pernſe alt che Ads of Parliament pzinted and not pzinced, and youſhaff 
find none that giveth him power to hold any Court of equity, where fome have 
thought, that the Dtatute 36 E.3.c.9. doth give the Chancetloz power to 2a 
men befoze him foz relief in equity, but that @tatute-without queſtion refer- 
reth to his o2dinary power 3 fo2 thereby it is pzovided, that if any man, 'that 
finds himſelf grieved contrary to the Articles above wiitten, o2 others contained 
in divers Dtatutes, will come into the Chancery, 02 any foz him, and thereof 
make his complaint,he all pzeſeutly there have remedy by fozce of the ſaid Av- 
ticles and 2tatutes, without purſuing elſewhere to have remedy; that is, the 
party grieved ſhafl have an oziginal Writ in the Chancery grounded upon theſe | 
Statutes foz bis relief, although no certain remedy be erpzeſfedin the Dcatutes' N 
without purſuit in Parliament, which Act is but a declarationof the Common | 
Lamas eftentimes hath been obſerved befoze,and giveth no hadowro the Chan- 
coHoz of any abſolite power, | 
If you lok intothe Parliament Rolls: The firff deere in Chancery that J Rot. Parliament} * 
find made by the Chanceltoz was in 17 R.2. John de Wyndefor cemplaineth in 17 542: 21-194 
Parliament again{ Dir Ric. le Scroope, and requireth to-be reſtozed to the Wan- 
no2s of Rampton, Cotenham, and Weltwike in Cambridgethire, the which were 
adjudged and o2dered to him by the Kings award, then being in the poſſeſſion of 
Dir John Liſley, and now withholden by Sir Ric. le Scrope, who by champercp 
bouccht the ſame 2: bziefly, the caſe, as in the Parliament Roll it appeareth, was 0 
this : upon the petition of John de Wyndeſor againſt Sir John Liſley foy the ks 
ſaid Pannozs, they comp2omitted the matter tothe Kings ozder and award; the 
King committed the ſame to the Councel, they hearing the ſame, do ozder any 
adjudge the matter in controvexſie-fo2 Dir John de. Wyndeſor under the pzivp 
Deal, and ſent a warrant to Acuodkll Archbiſhop of Canterbury, then Chancel- 
loz of England, to confirn: the Kings award made by advice of his Councel, who 
fozthwich without moze ado confined. it by his decree, aud granted an injyncie 
on ttnder the creat Deal againſt Sir John Liſley. After ,Dir. Jahn Liſley 
petition to the King requireth that his title to the ſaid gannozs might be tri- 
ed and yetermined as it ought.hy the Common Law, ,votwithſtanving any tg2- 
mer matter, the King by p2ivy Deaf giverh warrayt to. tbe Chancetlozto make 
A Se Jy whith the Chancetloz withoue any Ticking at it, div ww. 
Deal 2 Upo 


2 after which Dir Richard le Scxoope purchaſed the ſaid Pannozs : 
the deliberatehearing of the whole matter by the Lo2vs of Parliament, is was 
reſolved, that the purchaſe of the fafy Mannozs was no champerty, and it wag 
adjudged, that Dir fohn de Wyndefor ſhoutd take. nothing by his ſute, bus 
ffand co the Common Law, aud that Hir Richard. le Scroope ſhould go withs 


ut, day, <6 | | 
It is thought, that this Court of equity vegan, uyder Henry Beauford, ſan of 
ohn of Gaunt, that great Btſhop of Winch 2 ne Lardinal in che 
efgn of Hen. 5. and in the beginning of H.s. an creaſey while John Kemp, 
Witop of York, and Cardinat, 'was'Lozd 3. 07 itt the 28 year of H.6. 
ut, it tncreafed moſt of alf,, when Cardinat'Wolfey was Lozd Chancelloz of 
Evgland,An. 8 H.$. and coucinued uutit the 21 year of the fameKing: of whonr 
the old ſaying was verified, That great men fn judicial- places will never wav 
authozity. But the jurilyiction of chis Court belongeth co mar treatiſe; anv 
therefoze thus much, which was pertinent to the x chus much this bzaych of 


z 
'' 


this Act, upon this jutk occaſton ſhall fuffice 7 only thus much toz the honour and 
antiquity of that Courc, you read, that in the time of King Alfred © who begart 
bo Reigu Anno Domini, 872. and reigned 29 pears =—_ ſtr moneths ) he gave-a Mirr, cap. 5. $-t; 


bÞb parvon 
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pardon to-Wolſton, and that it was inrolled in the Court of Chancery, which 
Recozy Wolſton vouched, 


C Et les Juſtices de ſon bank. ”] The caufes of their attendance on the 

King are afterwards in this Chapter ſet down ; therefoze we purpoſely omit to 

ſpeak-of this high and honozable Court, but refer the ſame to the treatiſe of the 

Juriſdiction of Courts, only this may be obſerved, that albeit this Court antz 

the Chancery became to have certain and ſetled places about one time, yet the - 

Flet. lib. 2, cap. 2. Fs of Urits coram Rege are fill coram nobis ubicunque fuerimus in 
Ias | 


C 1flint que il eyt touts jours-pres de luy aſcun Sages de a ben. 


que ſachent les beſoignes, &c. ] This clauſe referreth to the Judges of 
the Kings Bench, who are termed Sages de la Ley, and which could decide the: 
buſineſs whichcameto the Court, and duly deliver juſtice to all when ned ſhould 
See more before Þe+: This p2oveth alſo, that at this time the Chancelfoz held no Courc of equi 
In this Chapter ty fo2 the Sages of the Law ( the Judges of the Kings Bench) were duly c8/ 
concerning the deliver Juſtice to all : and hereunto may be applied the ſaid bok in-70 E.3. that 
oy A 2; the Court of Chancery and ofthe Kings Bench was but one place (chat is) ta- 
IO F-3:59s be guided by one and the ſame Law, 
At the making of this Act _ John Langton Biſhop of Chicheſter was Loaw' 
Chancelloz.of England: and at that time Sir Roger Brabazon Knight, a man 
excellently learned in the Laws of the Realm, 'was chief Juſtice of the Kings 
Wench, and thze other-learned Judges, here called Sages de ha Ley, were his: 
Flet. ubj ſupra, Companions 5.:theſe in Fleta and. ancient Reco2ds are called , Locum tenentes 
44 - I» coram Regis, $5 


CAP. VL 


Eſouth le petit Seale, ne iſſcra deformes nul briefe que tonche 


le common Ley. 


The p2int that laith[ De touts 'le5 privy ſeales] ig not accowding to the Recozd;. 

* Fox the better underſtanding of Hs Act, it is to. be underſt@d, that at the mas 

king of this Statute, the King had the ſeals; 1, Magnum figillum, the greas 

ſeal 3 2, Paryum ſigilſum, the little oz petit ſeal 3, 3, Signettum,the fignet.. . - 

*"The creat ſeal is in the cuſfody of the Lo2d Chancelloz oz Lo2db. Keeper of 

the great ſeal and there is a ſpecial officer in the: Court of Chancery, caller 

Sigillator, who hath the ſealing of Writs, and other things that juls the great. 

2 K.3. cap. 8. Rot, ſeal, Parvum ſigillum, the little oz petit ſeal, after this time called the paivp 
Parliam. $0 E.3. feat. This ſeal.is in the cuſtody. of the Clerk of the pzivy ſeal, ſometime cal- 

cap 12k, led Koper of the pzivy ſeal, after called Lozd pziby feal, of whom Fleca ſaich 
cap-2; cap. 11. this, Cuſtodi ligilli_privati afſbcientur Clerici, honeſti, & circumſpeRi-Domino 

Fler. lib.2, cap.12 Regi jurati, qui in, ſega .conſuetudinibus *Anglicavis noticiam habeant ple= 

niorem, quorum, officium it pplicationes &. querelas/ conquerentium . audire.,6c 
examinare , &,cis ſuper qualitatibus injuriarum oftegſarum debitum remedium 
exhibere per brevia Regis. . By this ancient Writer this things are. to be 
obſerved: B in 163d uf , nada 
-: 1... That the Clerks, aſſociates to the Keeper of the pzivy Deal, are thoſe 
that we now call the Paſtexs of Requeſts, Magiſiri a libellis ſupplicium, whole 

office. is here livelp purtrayed out, viz. quorum officium fit ſupplicationes & que» 

- xelas conquereatium augire & examinare. | ES 
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2, Df what quality ought theſe Maſters of the Requeſts to be 2: Thep muſt 
have thzee qualities : 1. They mutt be honeſti & circumſpeRi : 2, Domino Regj 
jurati : 3. Qui in legibus 8 conſuetudinibus Anglicanis notitiam ' habeant ple- 
niorem. | 

"3, Lo what end did they Hear and examine the matters contained in'theſe 
petitions 2 Ut eis ( id eſt ) conquerentibus ſuper qualitatibus injuriarum often- 
farum debiturh remedium exhibere per breve Regis. 90 as thetr office was, that 
being learned in the Law, they ſhould direct fuch as petittoned to che King, tv. 
take their remedy by the Kings Writ, that is, by-o2iginal Writ in the Chan- 
cery. And hereby it appeareth, that this Ac is but in affirmance ofthe Common. 

Law 3 fo2 no Writ befoze this Act could have been ſealed by the p2ivy ſeal.” | ; 

© Sjgillum Regis generally ſpoken is the great ſeal ; and ſo is Brafton to be Þra8 lib.3. 6nrg 

underftwd, where he ſaith, Si aliquis accuſatus fuerit vel convieus, quod figillnt Brite f+ 10. b, acc': 

Domini Regis falſaverit, confignando inde chartas, vel brevia, &c.' pro voluntate 

Regis judicium ſaſtinebit. ay | ; 

- And the Pirro2 yet moze plainly, Inter les'exceptions al power del Judgez" fi, Mirr. eap.3. cap? 
Je commiſſion ( i. le briefe ) ne ſoit ſeale del {eale le Roy de fa Chancery, car al pri- <xcepr al poler dd 
vie ſeale le Roy, &c. ne auter forſque ſolement al feale, que eſt afſignedee conue Met ee: edinancs 
{a cominaltie del people, & noſmement en juriſdictions 6 breves originals, neſtoit a_ge judgment, © 
nul obeyer, &c. And in another place he ſaith, Et ifſint ordeineront nous Annci- "i 
ents un ſeale, & un Chancellour pur le 'garder, 8 pur doner briefes remediels'a 
touts fauns danger, 8c. per cel ſeale ſolement eſt juriſdiction affignable a touts 
pleintifes ſans difficultie, &c. | ey | 

There are four Clerks of the p2zivy ſeal, who give their attendance on the 41; 

L 02d pyivy ſeal: The pzincipal office and charge of the Lo2d p2ivy ſeal and of. +) ol 
his Clerks is abouc ſuch things as paſs by bill ſigned, and are to goto the ; 
great ſeal : Df this you may read in the Dtatute of 27 H.8. cap. 11, & lib. 8, 

fol. 18. in caſu Principis, 


. C Dcſouthle petit ſeale. ] This Ad ſaith not, that all Writs which 

concern the Common Law ſhall paſs under the great ſeal; but no Writs ſhall 

paſs under the p2ivy ſeal which tonch the Common Law: Foz it is to be 

known, that the'Courts of the Kings Bench and the Common Pleas hadat the 

making of this Scatuce ſeveral ſeals, whereby they ſealed judicial Writs : Ag 

the ſeal belonging to the Court of Kings Bench is in che cuſtody of the chief 

Juſtice z and ſo likewiſe the ſeal belonging to the Court of Common Pleas is Lib.2. fol. 19. 

in the cuſtody of the chief Juffice of that Court 3 andthe ſeal belonging to the <2 re” rg 

Court of CTxchequer is in the cuſtody of the-Chancelloz of that Court. Ad Can-- on Sn | 

cellarium Scaccarii pertinet cuſtodia figilli Regis. Officium Cancellarii cf figillum 11.2, eap.25-Rot, 

Regis cuſtodire, fimul cum controrotulis ſuis pro proticuo Regni. And theſe ſeals par. an. 24 E. 3. 

are incidents inſeparable to the ſaid Courts foz the ſealing of all judicial writs, Pie 2: M-12.lh1d, | 

xc. which, foz adminiſtration ef juſtice diftributive to all men, are reſpectively 3? 3 PE 3 

under the ſaid ſeals, and without which the Courts cannot adminiſter julkice 2 

And therefoze the p2ofits coming of theſe ſeals. have bien letten and demiſed of 

ancient and later times, but the ſeals themſelves were never demiſed, oz let- 

ten, no2 could be, noz any other keper appointed to be keeper of them, chen 

hath ben time out of mind, | —_ 
No Elloin de ſervitio Regis can be warranted by the King under his p2zivy « King: « 35 U.6,2 

feal, noz pzotecion granted under the p2zivy ſeal, but boch of them under the. Ares had 

great ſeal, becauſe they tend to the great delay of juſtice, if they ve not duly: Deyons caſe. 

obtained: and therefoze the Law doth require the great ſeal in theſe caſes.3nt 

a warrant of the King under the pzivy ſeal to iſſue out mony out of his coffers is 

lufficient 3 becauſe ic concernech but a chattel in poſſeſſion,” And in matters of , >, 5 32:40. 

ſmall moment, and which can wozk no delay to the ſitbject the pzivy ſeal ts ſuf- 46 E.3. petic 19. 

Kcientz as to grant a Superſedcas of a p2oceſs in the Kings own cale, oz to grant 48 E-3-30. F.N.B, 

a Nifi prius where the King is party, oz to allow a plea againft the King to 25: Þ: com-f- 20- 

cancel a recognizance made to the King, to — debt, oz the like, hs PRE DAE 

| | | Fe dbbb 3. - = 


fa 
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' 


At the making of this Statute the King had another ſeal, and that is callew 
Signcttum, his Dignet. This ſeal is ever tn the cuſtody of the pzincipal Decre- 
' tary. And there be four Clerks of the Signet, called Clerici Signetti attending 
on him, The reaſon wherefo2e it is in the Decretaries cuſtody, is,: foz that the 
Kings p2ivace letters are ſigned therewith. Alſo the vucy of the Clerk of the - 
iguet is to.wzite- out ſuch grants 02 Letters yatents as paſs by bill ſignow 
( that is, a bill ſuperſcribed with the ſignature, oz ſign Panual, 83 RoyalYand 
of the Bing) to the paivy ſeal, which. vill being tranſcribed and ſealed wich ths 
ſignet_is a warrant to the PUvy ſeal, and the pzivy ſeal is a warrant to the great. 
ſeal.. Duch was the wiſdom of pzudent antiquicy, that whatſoever ſhould: yaſs 
the great ſeal Hould come thzough ſo many hands, tothe end that nothing ſhoulw 
paſs that great ſeal, that is ſo-highly eſteemed aud accounted of in Law, that 
was. agatuſt Law, oz tnconvenient z 02 that auy thing ſhould paſs fromz che 
_—_ any ways, which he intended not, by undue 02 ſurrepticious means, - - - ©; 
| Audof-the Signec the Law in ſome caſes taketh notice; foz aNecxcac regnit 
map be by the Kings Wric under the great ſeal, oz by commandment under the! 
PUP ſeal, oz under the ſignet ; foz in this caſe the ſubject ought totake notice as- = 
well of the pzivy ſeal and ſignet; as of the great ſeal: foz this is but a ſignilica- 
tton of the Kings commandment, aud nothing palleth from him, \Eut a warrans. 
under the y2ivy ſignet to iſlue auy treaſure is not ſufficient, but there it ought, 
QI. x £.4.Ret:14. £0 be either under the great o2 p2ivy ſeal, The miſchief befo2e this Act was not- 
indorf. in o_ concerning Writs under the fignet; foz that was not attempted, but nuvsr the: 
rio, Perilians caſe. 1eeie 02 pzivy ſeal, which this Actouſteth as a thing done againſt MagnaCharta, 
Lib.11; fol. 92. in * , | 6 - , 
Ie Coumce de De- ap+29- Where it.is ſaid, Nec ſuper cum ibimus, nec ſuper cum mittemus, niſt-pes 
yons caſe. legale judicium parium ſuorum, vel: per legem terrz. Aud to grant Writs under 
Vid. 42 E-3- £-3- the p2ivy oz yetit ſeal. wag contra legem terre. 


F.N.B. fol.dy. a. 


—. 


EE PER" | 
v hb 


CAP. VIL 


E Conſtable di Chaſtle de Dover ne plede deformes a la port 

de Chaſtle nul plee forreine du Countie, quene touche la gard 
un Chaſtle. Et le dit Conſtable ne diftreiner les gents du Cinque 
Ports, a pleader ailours ne en auter manner que ils deyotent, folon- 


que la forme des charters que ils ount des Royes, de lour franchiſcs 
auncients affirmes per le grand Charter. 


D.N.B. £40. b; C Conftable du Chaſtle de Dover. ] It is to be known, that he that: 
rigs * ts the Conſtable, oz Lieftenant, oz keper of the Caltle of Dover, is alſs 
the Warden of the Cinque Pozts. And the Kings Writs directed to him, are 
fol.1z% Hireced, Rex, &c.. B. Conſtabulario Caſtri ſui de Dover, & cuſtodi Quinque 
my 240e Portuum ſuorum. Kut he is commonly called Lozv Warden of the Cinque 
Do9ls: The Cinqus Pozts be, Haſtings, Dover, Hithe, Rumney, and Sand- 
wich, whereunto Winchclſcy and Rye ( as moſt of u8te) aud other Towus bs 

a | 


adjoyned. 

The Conſtable of Dover aud Lozv Warden hathtwo jurifdigions, v2. 1.The 
anthozizy of an Admiral and the ſpecial charge iscommittedto one that is not 
only of great yzowels, wiſdom, and experience in military knowledge, audſpes = 
cially in ſea-ſervice 3 butalſo of appzoved truſt and loyalty, becauſe, in regarvof 
their ſituation, they require the vigilant care of their particular Admiral, any 
his reſidence thereupon, in reſpec of the danger of the invaſion of IP 

realg 
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reaſon of the narrownels of the Sea there, awd that this Realrii was 'never con- 
quered by any enemy, but landing at one of theſe five _ as by theRs@. © 
man at . | .by the Saxonat - ' © \andbythe Nortfian ac Haſtings. Slpang 
Wut with this jurildition our Dtatute dealech.not wichal, 7 + ; 
2. This Conſtable of the Caftle of Dover mentioned in our Ac hath a jutiſ- Bra. 1.5f.411.b; 
diction to hold plea by bill concerning the gnarv of 'the Caſtle, xc, arcoving to! *!<t-11b.6. c.36. 


rhe courſe of the Common Law, and of this juriſvicion doth our Sratnce + fy Ons 


ſpeak. | EPS ; - 30 H.6.8,1K.4.10 
And it is to be known, that of ſuch things, whereof the Conftable of Dover 21 E.3449 E.N.B. 
and L0zd Warden hath juriſdiction, he is'the tmmediate officer to the Court; KEEL E.3. Jus 
any, as it hath b&@n ſaid, Writs ſhall be directedto him, asin all real actions,qe, eny MY 
Foz land within the cingue Pozts. And true it is, that they of thecingue Poxts * 
have great liberties and pziviledges, in reſpect of their neceſlary-atterdance'is 
che Pozts fo2 the defence andſafecy of the Kealm 2 but yer the cingue Pozrs are 
not exempted out of the County, fo; divers cauſes: 
7. The Conſtable of Dover hath no general juriſdiction within the cingue 
Pozes, but it is limited; Foz example, Af a man be murdered in auy of the 
cinque Pozts, the Wife ſhall have an appeal againſt the murderer vireced torhs 
Sherif of the County, aid he ſhall execute the Writ within the cinque Pozts, 
fo} the Conſtable hath no juriſdiction to hold plea thereof, as it was reſolved, 
Trin. 42 Eliz. in an appeal bzougxht by Dorothy Waes againſt Baynes, foy the* Trin- 42 El.coran 
murder of her husband at Feverſham in the County of Kent. fud foit is, if he <2 in appeal, 
be in cultodia Mareſcalli, the appeal may be bzought by bill againft him foz mur- NOT, 
ner fn any of the cinque Pozts, Alſo if the Conſtable of Dover hold plea of & - 4 
fozrain plea, contrarp to the purpozt of this Dtatute, an action upon the Statute | 
doth 1ye againff him, and the Writ may be directed co the Sherif of the Couns yu a _— 
ty, and he may ſerve it within the cinque Pozts, 20K. © 00 
2. If aſtranger doth treſpaſs, #c. in the cinque Pozts, ec, the ſuit ſhall be by Rege, Kauc': 
TUrit, left the treſpaſs ſhould be diſpuniſhable. 
3. If a Przcipe be b2ought againſt one fo land within the cinque Pozts, and' 50 E-3+5; 
he appear and plead to it, and judgment be given againſt him in the Court of 
Common Pleas, this judgment ſhall bind him fo2 ever; fo2 the land is not ex- 
a_ out of the County, and the tenant may waive the benefit of his p2i- 
viledge. | | 
- 4. The pziviledge ertendeth not but to certain particular Towns, whereof 
the Kings Courts caunot judicially take notice. | x 
Wut otherwiſe it is of a judgment given in the Common Pleas in a Przcipe # 
of lands that Iye in any of the County Palatines of Cheſter, Lancaſter, anv 
Durham 3 fo2 they are exempted from the juriſdiction of the Kings Courts, and 
within them are jura regalia, and plenary juriſdinion, and fo known to the 4 
Kings Courts : fo2 they take notice of all the Counttes of England, becauſe thep whe 
be immediate to them fox direction of Writs : And therefoze although che ce- 
nant doth admit the juriſdiction of the Court in thoſe caſes the judgment againit 
him fo2 mony of ſuch lands is Hoi. And thus are the 2oubts in ſome boks in "IT 
this and other like caſes fully reſolved, | 9 H.7.12« 33 H.6e 
It is further to be underſtwd, that the Mayoz and Jurats of the ſeveral cinque 33: 39 9-6: 21- 
Po2ts have power to hold pleas, #c. and upon their judgment no Writ of erroz nd -p9ujt - E3 
out, of the Chancery doth lye returnable in the Kings Bench, noz Wricof falſe {25 5&2 
judgment returnable into the Court of Con:mon Pleas ; but by che franchiſe and 5. 14 8. 4-20. 
cuſtom of the cingue Pozts ſuch an erroneous judgment ſhall be by bill, in the Bradt. |.5.t.4: 1. 
nature of a Writ of erroz, examined coram Domino cultode ſeu gardiano quin- _ 6 cpge 
que Portuum, apud Curiam ſuam de Shipwey. And if the judgment be errone- NsS 49 My +. 
ous, it ſhall be reverſed by the Warden of the cingue Pozts, and che Payo? 24. 33 Eg: jJuritd, 
and Jurats ſhall be tined, and the Payoz removed from his place, aud yet the $> diverficy des 
Court is a Court of Recozd, | nb S_.N | 
And this kind of juriſdiction could not begin by-Lecters Patents, but by Pat p6jrs 35, 38.66 
Lament. And A find in the Eok of Domelday of the liberties any franchiſes pl com. 37.b, 


granted 
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See the Terms of Kranted to the cingque Pozts, as granted in the Reign of King Edward the Cons 
the Law, verb. feſl01- \ v4 933339 
Cinque Pors, _ And this manner of reverſing of a judgment, and the judgment thereupon; 

| is the only Phenix of the Law foz thze reſpeds : E. = ifs of * 


' Firff, That a judgment in a'Court of Recozd ſhall be reverſe 


ST i. 
a 


C Et le dit Conſtable ne diſtreinera, &c. ] This bzanch is evident-; 
And therefoze without further expoſition, with one recozd of Parliament J wilf 
p conclude this Chapter. | [12ort 
Rot. Parliament. The Commons of the County of Kent complained againft the officers of the 
BET Caſtle of Dover, foz arreſting them by their Catchpoles to anſwer befoze them; 
| whereunto they were not bound. The anſwer hereunto was, that the officers 
ſhould have uo juriſdiction out of the fe of the Honoz and Caſtle of Dover, noz 

ſhould make no pzoceſs by Capias out of the liberties of the cingue Poxts. 


= 


CAP. VII. 


7 E Roy ad grant a ſon people, que ils eyent election de Jour Vii 
count en cheſcun Countie, ou. Viſconnt.neft my de fee, fils vois 


* lone. 


Vid. fater leges - Df ancient time befoze the making of this Ac ſuch officers oz miniſters as 
San Edwardi, Were iultituted either fo2 paeſervation of the peace of che County, oz fo2 execuz 
Lamb. fol. x36. tion of juſkice, becauſe it concerned all the ſubjects of that County, and thep hay 
| Hovenden annal a great intereſt in juſt and due exerciſes of their ſeveral places, were by fozce of 
63k © the Kings Writ in every ſeveral County choſen in full oz open County bythe 
freholders of that County : as befoze the inſtitution of Juffices of Peace there 

were Conſervatores pacis in everp Cotinty, whoſe offtce ( accoding to their 

names ) was to conlerve the Kings peace, and to pzotec the obedient and inno- 

Rot: pat. an.s E.x (@1t ſubjects from fozce and violence, Theſe Conſervatozs by the anctent Com- 
OY: mon Law were by fozce of the Kings Crit choſen in full and open County'dc 
probioribus & porentioribus comitarus, &c. by the freeholders of the County + 

after which election ſo made and returned, then in that caſe the King directed a 
This Bretun was UUrit to the party fo elected, Edwardus Dci gratia Rex Avngliz, Dominus Fiber- 
Lord of the Man- niz, & Dux Aquitaniz, dile&o & fideli Johanni de Bretun falutem. Cum Vice- 
nor of Wickin- comes noſter Norff. & Comitas cjuſdem comitatus elegerunt vos in cuſtodem 
gham in Norff. pacis noſfirz ibidem, vobis mandamus quod ad. hoc diligenter intendatis pro- 
| ut - idem Vicecomes vobis (cribi faciet ex parte noſtra, donec aliud inde prece- 
perimus. In cujus rei, &c, datum, &c, apud Celir, 2, die Sept. anno Rego me- 

| | 5, 


Gb ld." 


ſiri 5." And ſo it was then, and yet is of Cozoners to be choſen tn full anv'open - 
County by the freeholders of the County by fozce of the Kings Writ : And' Ree. 197, | 
though the wozds of this Writ be de afſenſu comitatus, and 'of the other, per:com- F+N-B. 163. Ki | 
munitatem ejuſdem comitatus, and by this Act, by the people, yet ought the cle-: | -; $04 | 
ction to be by the freholders of the County : And ſo it was then, and yet.is of: gecjig, © 
the Knights of the Shires foz the Parliament, and of the Uerderozs of a Fozeff, 
And likewiſe it was of ancient time of the Sherif of the County, and feſtozed 9 E-2- Linc; de 
by this Ac to the freeholders of-the County; but this is altred by divers Acts of dug m5 E.3, 
Parliament, viz, the Act of 9 E:2. Lincoln de Vicecomitibus, 14 E.3. 12 R.2. and > no Ca. 3 
23 H.6, The Knights and Eurgeſſes of Parliament were then, and yet are eli-. Fortcſcue, cap. 24 
Kible as daily experience teacheth, Now becauſe that theſe and others were eli- * 25 
Kible, the Statute of W. 1. p2ovideth, that elections ſhould be freely and duly: WI Cap. ys 
made without any diſturbance, asdy that Act appeareth, @e hereafter Cap.13. 
25ut A conld not let paſs a reſolution of all the Judges of England in 34 H.s. 
Which grew upon this occaſion, Upon a reference by the Kings p2ivy Councel 
to Dir John Forteſcue, and Dir John Priſot chief Juftices, and to the reſt of the 
Juſtices concerning a Sherif conſtituted by the King himſelf, it is thus in 
the Councel Wok reco2ded, 3 Martii anno: 34 Hen. 6. as followeth in thele: 
W02ds 2: | 
Upon a demand that mp Low Chanceloz made to the chief Juges, andito Sherife; 
the remnant of the Juges, howe that the Kings Laws, neyther Juffice might 
not be executed in Lincolneſhire, bycauſe ther was no Sherrtef there, and that 
the Kinge by his Letters patents under his great ſeale had deputed certatne men 
fo2 to have be Sherriefes there » What them ſemed ſhould be don in this be- 
halfe, So that the Kings Lawes and Juſtice might ben executed in that Shire, 
as it tis executed in other Shires of England. 
The tit chiefe Juſtices the ſame day came nnto my Lo2ds of the King's Coutn- 
ſiel in the fterred Chamber, and upon the aboveſaid demaund ſapde, that them' 
ſemed, and ſo it ſemed unto the remnant of the Juges, that the King did an er-: 
rour, when that he made another perſon Sherrief of Lincolnſhire then was choſe 
and pzeſented unto his Pighnels after theffect of theſfatut in ſuch behalfe made, 
And though that he that ſo was made DSherrief wolde not take it upon him, : 
ought not to be ſo puniſhed, and to make alſo great a fine fo2 his diſobeiſſance, as 
that pif he had be one of the tit perſons that were choſen to be Sherriefs after the 
teneur of the ſtatute, - nut vice | 70S 
And furthermoze then ſemed, that the King ſhould have recours to the thzes 
perſons that were cholen after the teneur of theſtatut, and make one of hem: 
Sherrief by Letters patents beringe date ether at the day. of thelecion of hem, : 
92 els at Michelmas. . | 
And though that ſithence the ſaid election any of hem have gete him an exem- 
ption, that he ſhould not be made Sherrief, yet them ſeme:h that he ſhould bg 
charged to take the ſaid office upon him, "I _ 
And furthermoze then ſemeth, that yif none of the ſaid iit perſons choſen be 
made, that then ſome other thzifty man dwelling ina fozeine Shire be entreted 
to occupy the laid office fo2 this-year. Andthe next pear, that in eſchuing of ſuch 
> II thatthe oder of theſtatut in ſuch behalfe made be obſerved any 
Kept, | Dar: ' x 


To the King our Sovereigne Lord, and to the Lords Spirituel and Temporet - 
w__ of his moſt noble Counſail | 
Beſethith mekely youx humble liegeman .Join' Tempeſt Knight, to graunt ' 
pour Letters under. your p2ivy ſeal to be made in fo2me following, And he ſhalt 
Þ2ay to,God foz your moſt noble effate, | | | 


5's 


» 
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. Henry, &c.- To the Treſozer and Barons.of our Cſchequer# Fozaſmuch as ._.-.. ,,...,. 
our truſty and welbeloved John Tempeſt Knioht, by us 02peyned and deputep t0. -.. 2 2,12; 
be Sherrief of Lincolnſhire foz this pere,hath 102 certaine cauſes foz him _—_ 

F | þ UttLerey 


_- 
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Indorſiament; 


F:Part of the Tn- 


utcerly refuſed to take upon him the charge of the ſafd office, without chat it 
likes us fo to.puruel fo2 him, that he take no loſs tn the fatd office, as we have 
doon now in late yeres fox othir that have ben Sheriefs of the ſaid ſhire, We 
confidering the hurts and manifold inconveniences that ſhould enſue not only to 
ns, but alfo-to-our ſubgites, namely, tn letting of their ſuites at commune law, 
if the ſaid ſhire ſhould long ſtand deffitute of a Sherief; Wol and by thadvice 
of our Counſail have graunted to the ſaid John, that he ſhall occupy the ſaid of- 
fice by appzowment, and ſo accompte foz this pere. And therefo2e we charge 
pou, that in his accompt that he ſhalbs to peilde unto us bycauſe of His ſaid of- 
fics, pecharge him not with the hoole extent of the ſaid ſhire, that is ts ſay, of 
thees two fermes called de reman* firmz Com”. poſt terras dat and firma Com” 
nuvero. And alfo of thees particular pzouffites, called de firmis Baltivorum, 
auxilium Vie' Francipleg? Certi fines, iſſues, pzonffites, no2 none othir things by 
Him to be reiſed by vertue of the fommons sf the Pipe, oz of the Gzenewer in 
the faid ſhire, ſave onely of ſuch parcelles as he with his true diligence ſhall ar- 
rore and gader, And that of all the remenant that ſhall come and growunto us 
of the faid ſhire, ye utterly and clerely diſcharge and acquite the ſaid Fohn Tem- 
peſt Knight Dherief afo2efaid by his othe, o2 by th'othe of His deputy ſufficiant 
accompting fo2 him, withouten any iſſue, trpall, oz averrement betwix us, and: 
Him to be had therein, Peven, &c. 


'T, Cant”. R, Salisbury. | 

W. Ebor. R, York, - R, Sandi Johannis 

T. London. Stourtons 
}. Lincoln. W. Faucomberge. 


XIX, die Novembris, an. 34 apud Weſtm'* in camera ſicllata Rex de aviſamento 
confilii voluit, & mandavit, quod Cuſtos privati Sigilli ſui literas fub codem figillo 
fieri facerct ſecundum tenorem infraſcriptum Dominis ſe ſubſcribentibus, ut patet 
attent? ut Henricus Ratford qui fuit Vicecomes anno przterito ejufdem com”, 8& 
nonoulti alii Vicecomites retroadtis temporibus codem modo habuerunt, & occu- 
paverunt. 

E. Kent, 


Which aboveſaid unanimons opinion, being the adviſed reſofution of two 
fach famous chief Juſtices, and of all the Judges of England, and finding it in 
the Cotuncel bok, IJ thought it fit to be publiſhed in fuch wo2ds, as it is there 
S bene? as a ſure-and juft expoſition of the Statutes concerning the making 
of Dherits., 


| — . 


CAP. IX. 


E Roy voet & commaund, que nul Viſcount, ne Bailife, ne 
mitte en Enquefts, ne in. Juries plus des gents, ne auters ne en 
auter manner que 11 neſt ordeine per eſtatute, 8 que 1]s mittent en 


tiels Enqueſts & Juries le plus procheines, le plus ſuftifants, & meFnes 


ſaſpicious. Et que autermept le ferra, & de ceo ſoit attaint, rend 
al Plaintife ſes damages au double, &-foit en la greve mercie le Roy. 


"Df the antiqriity and right inffitution of the trial by x2 and of the number 


filrures, $e&, 234 of 12 Fc, © the fir}-part of the Inffietces; 


C Ordeine 


# «& 
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© Ordeine per leſtatute. ] That is, by the Statute of W.2. c.33. © 
the Statute of 21 E.1. Vet. Magna Charta 87. and ſ& befoze in the expoſition of 
the Statute of W.2. cap.35. | 4 


C Enqueſts. ] This Act vothertend to all enquefts ex officio, o2 fo trial of 
an iſſte between theKing and the ſubject, oz between party and party, alſo to all 
ſuits 02 pzoceedings either criminal oz civil, real, perſonal, oz mixc, publick oz 
P2ivate, grand 02 petit, Aſliſes,o2 Tnquetts, | 


C Lepluis procheine, &c. |] Jf the purviewof this Act were well exectt- Vid: 5 E.3.26.bis; 
ted, then were the right inftitution of tryal by Zuries obſerved ; foz then every 3 E: 3-32. Regiſt. 
Juroz muſt have two moſts, and one leaff, viz. molt near, molt ſufficient, and 216179180 
leaſt ſuſpicions, De the Regiſter, and F. N.B. how the parcy grieved may have F. N.8. 164. a. & 
remedy upon this Statute, and that in Writs of afliſe, attaints, and other acti- 166. 4. lib.8.f.x18 
ons, where there be Juries at the firſt day, oy when a Venire fac* is awarded to Eonhams _ 
the Sherif to return a Jury, the Demandant oz Plajntif, the Tenant 02 De- CR 
fendant may have a Urit to the Sherif to return Jurozs acco2ding to this Act, 5e&.224. w. 2. 
and if he doth not acco2vingly, an attachment lieth againſt him. And where the cap.38. Magna 
party plead to iſſue, and ſuffer the Jury to be ſwozn, oz challengeth them, and Charra, cap.29. 
tried indifferent, and paſs again{t him; it is ſaid, that he hath no remedy, but ®<8iſ-186. & 187 
firſt to reverſe the judgment by UWrit of attaint, and then to take his remedp 
upou this Dtatute, ut ſe the Statutes of 20 E. 3. cap. 6. and 34 E. 3. cap. 4, 

_ 42 E.3.cap.11. & 4 E.3« cap.1I. & 5 E.3. Cap.I0, 


C Secs damages au double. '] That is double the value of the land, debf, 
damages, 02 other thing that he loſf, 02 was barred of by reaſon of that verdict; 


a 
—_—_—_—_— ” — 
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CAP. 


EN droit des conſpirators, faux enformers, & malveyes procurers 
des douſcins, enqueſts, aſfiſes, & juries, le Roy ad ordeine reme- 
die as Plaintifes per briefes de Chancelarie. Et jademeins voet le Roy, 
 queles Juſtices de lune bank & de lauter, & Juſtices daſſiſes prend' aſ- 
flames, quant ils veignent en pais a faire lour office, de ceo facent lour 


enqueſts a cheſcun pleint fans briefe, & ſans delay facent droit as 
Pleintifes, 


C Conſpiratours. ] Thee are deſcrived by the Statute of 33 E.r: Definitio de con 
| ſpirat, 33 E.2.Vetj 
C Faux enformers. ] Theſe are to be underitod of imbzacers, and uns Ns: Chare-90.v, 
dex-hand infkructers, and leaders of Juro2s returned, and albeit the matter 
which he enfo2meth be true, yet is he a falſe infozmer, becauſe he doth it in an 
Undue and unjulf manner, 


C Malveis procurors. | That is underſtod of ſuch as uſe to pack Juries 
by nomination, oz other p2actice, oz pzocurement, 
| C Douſeins, duodenz in L=tis, &c. ] Note here this Law beginneth F.N.B, 126. 4; 
with the inferio2, as Douleins in Lets, and therefoze the makers of the Act do 
particularize the reff, viz. Jnquiſitions, 8fliſes, and Juries, 


Cccc | iÞ Le 


of 
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. C Ee Roy ad ordeine remedie per. briefe de Chancelarie. ] The 
Odinance here mentioned, whereby a Writ is given againſt conſpiratozs (which 
This Gilbert de | Writ was framed per Gilbertum de Rowberie Clericum de Concilio Domini Re- 
Rowbery was one gis, and allowed by autho2ity of Parliament ) was enacted at the Parliament 
of che NR _ holden an. 21 E.r. Rot.2. which ozdinance you may read in Vet. Magna Charta, 
fees featt Ipult there it is ſet down to be mave in 33 E. 1. where in truth it was made in 
appear. Ver, Mag. 21 Et» Which erroz there, aud the miſtaking of Richard Tottell the Painter, in 
Chart.111. quoting 33 E.1. to this bzanch ( as if the makers of this Act had been indued 
with a p2ophetical Spirit ) would in the next imp2eſſion be amended. | 
Regiſt, F.N;B,  @his o2dinance was but in aftirmance of the Common Law; foz the Writ of 
244, 175. &c. C0nlpiracy was maintainable both in caſes criminal concerning life, andcivil.,as 
Stamf,pl.cor. 172- jt appeareth in the Regiſter and F.N.B. and plentifully in our oaks: And in ca- 
_ ſes concexning life, if che conſpiratozs be rndited and convicted at the Kings 
27 Al, p.59- ſuit, judgment villanous ſhall be given againſt him, but not at che ſuis of the 
24 E. 3434+ party, which judgment is by the Common Law, foz it is given by no Statute. 


43E.3. conſp. rr: (| Et jademaines voit le Roy que les Juſtices de lun bank & lauter., 
4 ww Jadgm. 220 &c, ] © the Statutes of 5 E.3. 34 E. 3. 38 E. 3. &c. by the which the Statute 
yer T4 is inlarged as tothe Juſtices, And a notable cale in 41 E.3. in expounding of 
Pouiters cafe, theſe Statutes, and upon like reaſon this Act concerning the pzoceding by vill, 
s E.3. cap.1o. ACco2ding to the wo2ds of this bzanch, ſans bricfe, 8 ſans delay. 
34 E.3.c.8.38E-3 Jn the next year after the making of this Act, which was in the 29 pear of 
ond, heed. 4 E.1. William de Welbyebzought an action by oziginal Writ of conſpiracy, re. 
Linc, Hil. 29 E.r, £Urnable in the Kings Lench againſt William of Hemſwe)l, Parſon of the Church 
Rot. 19. of Newton, and John of Malden, Parſon of the Church of Askerbye, ſecundum 
Secundum ordi- ordinationem Regis foy that they per conſpirationem & confederationem inter. 
narenem Rept I» cos malitioſe fac” apud Groham, &c. anno Regni Domini Regis nunc 29 procu- 
BL feds WD) OPrae ravcrunt & fecerunt prxfatum Willum de Welbye citari coram Nicholao de White- 
church Archidiacono Epiſc* Lincoln' ad reſpondendum prefat Will &c. foy & 
treſpaſs, whereof he had ben acquitted in the Kings Court, Hemſwel pleadev 
not guilty, Malden the other Parſon pleaded that he was communis advocatus, 
& pro ſuo dando, &c. and juſtified as an Attozney, and denied that he conſpirev, 
Gilbert de Row- cr. Whereupon iſlue being jopned, it was found befoze Gilbert de Rowberie, 
bery. F. N. B, | that Malden the Parſon of Askerbye was communis advocatus, and was not guil- 
——_— 3 E-5* ty of the conſpiracy, ec. and the other was found guilty, and judgment was gi- 
e352, ven agaiuſt him fo in this and the like a conſpiracy will lye againſt one: 
br'e 88. 13E.4.1, otherwiſe it is in caſe of felony, By this Recozd it appeareth, that a Writ of 
24E+3-34- Vid. conſpiracy doth Tye upon the ſaid Act of 21 E. 1. ( fo2 the conſpiracy was al- 
22 E:3-1, ledxed befo2e our Statute ) foz a conſpiracy between two foz the one of them ts 
ſue the Plaintif in the Spiritual Court z and note the Recozd- ſaith, Contra or- 
dinationem Domini Regis. And note, it vid lye fo2 conſpiracy in a ſuit in the 
Cccleſiaſtical Court. 


CAP. XI 


E rechiefe pur ceo que le Roy avoit avant ordeine per leſtatute, 

que nul de ſes miniſters ne priſt nul plee a champertie, & per 

ccl eſtatute auters miniſters neſtatent pas avant ces heures a ceo hes: 
Voit le Roy, que nul miniſter, ne nul auter, pur part avoier des cho- 
ſes que ſont en plee, enpreigne les beſoignes que ſont en plee. Ne nul 
ſar tiel covenant ſon droit ne lefle a auter, Et fi ul le face, & de ceo 
ſoit attaint, ſoit forfait, & encurr' devers le Roy des biens, & des ter- 
IES 
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res le parnour, a la value de tant come fa part de fon purchaſe per tixcl 
empriſe amountef. Eta ceo attend';-ſoit reſcue:celuy.que ſuet youds 
pur le Roy devant les Juſtices, devantqueux le plee avera efte, '8 pep 
eux ſoit lagard' fait. Mes en ceo cafe-neſt mye a entender, que-Hone 
ne poit aver counſaile des Countours, & des Sages gents pur ſon'do» 
nant, ne de ſes procheine amies, - .. - - - Ns 32 


ks Vf vs 
. {> 


| EIS ; 111 297 64 YI9N2 
* The caule of the making of this Statute was, that where the Statutes .of W-r.cap.25. W.al 
W.1. 11 E.1. and W.2. of champerty were particular, and; extended only-tothe bay cons de wo 
Kings miniſters, the Chancelloz, the Treaſurer, Juftices, the Kings,Councels x... Ver, Tag, 
ers, Clerks of the Chancery, of the Exchequer, and of: Jultices, audts thole-of Chart. fol. 80. bi 
the Kings houſhold, Clerk oz Lay. Now this Act is general, aud doth;extend. co ns 
all perſons; foz the wozds are general, Nul miniſter, ne nul auter. PI 


. * 
&n 4” 4 £*F.” 
I: 135174 Vesk 


C- Pur part aver des choſes que ſont in plea. ] If A. bargain with'B, 19 R-2. champert] 
vwner of the Panno? of.. D. B. is impleaded, B. enfeoffed A. hanging the ſuic 75: pt Sar 4c 
actowing to the bargain, though this be. within the letter of the Law, ye4-is it Tae fe Nga 
fot within the meaning, Du the other ſide,it is adjudged champerty,if hemain- 7 _-- +... 
tain any party hanging the plea to have part, though he purchaſe not,. noz take. 47 E-3:9: -! .- 74 
any eſtate, And this Act extendeth to all actions, as well perſonal, real, and ®N-S 272-ki-i.t 
mirxt.3f the Tenant hanging the plea granta rent out of the, land, this is.cham- OR bes 
perty,and yet it is no part of the thing' in demand, but it is. within the ſame-miſ- . >/'2 66 
chief, In an Afſiſe bzought againf the difſeiſoz, and. the. tenanc-maintain che 47 E3:9+ . 5. 
plea upon covenant oz pzomile after recovery'tp have part 3 although the dillei- ** Ne Be 705 d.g 
ſoz hath nothing in the land, yet ſhall he have ati action of.champerty, becauſe he , 
may be charged with damages, and the tenant thall have his action alſo, - . PW 
' If the husband and wife be impleaded, any wm avs maintain foz champerty, 47 £-3-5: 
the husband only may have the acton, oz the husbaydand, wite may joyn, 

And this action may be bzought hanging the pztucipal. plea befoze judgment 3 47 E-3.9- 33 E-37 
and if the Demandant be non-ſuit, yet may.he have an action of champarty. . . mainten. 26, 

If two be impleaded in & real action, and ove doth maintain the Demandanc. 47 E.3.4, Ligg' - 
to have part, the Tenants bzing a Writ of thamperty, the non-ſuit of one is fol25- * * 
not the non-ſuit of the other, becauſe the action of champerty being but acceſſa- 
ry, doth follow the nature of the pzjncipal action, SIN 

Af the Tenant make a feoffment,in fe hanging the Writ, if one doth main- 
tain the Demandant to have part, the feoffoy ſhall have the ation of champerty; 


11 18 


foz he remains Tenant to the Demandatit, * * 


@ 4 
$*3 


C Ala value de tant, 8&c.)] That is to ſay, the value of the land, © 84.13; 
Se the Dtatiite of 32 8. cap.s, | on” on 


C Devant les Juſtices devant queus. 7] Ss the Statute of 4 E.3.c.11: 
© Note,the party grieved may upon this Statute either have a Wric direce co, Regiſt. 18g; 
the arg o2 a Writ directed co the Juſtices befoze whom the pzincipal action 22 85-7: 


: C Nenul furtiel covenant. } Here it is taken foz a pzomiſe oz contra. F.N.8, $52.1 
by parol, as well as by deed, coal « Wa 
Deg the Statutes of 1 E.3. antd 32 H.8, | ' 1E-3-C.14. 1 Rev 


| > 4 , C:4. 32 H.8, Ce9s 
C Mes en ceo caſe neſt my a entender, que home ne poet aver 


councell de ſes Countours, ne des Sages gents.”} Councell, confilium , ts 
taken fo2 advice and direction it Law, atid that is to.be had of thzee.perſons, 
viz. 1. Df Derjeants at Law, ſervientes ad legem, exp2eſſed here. under the 
name of Countors : * 2. Df Appzentices of Law, Apprenticii legis, in pleading 
called homines conliliarii, & in lege periti, FRE here under this wozy Sages, 
| | +14 wo el ' and Ns 
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And theſe have officium ingenii: 3. Attoznies of Law, that have officium labo- 
xis, in following the advice of the learned, and diſpatching of matters of courſe 
and experience, and they are under theſe wo2ds, Sages gents. Conſilium is alſs 
taken foz alliance, maintenance, and comfozt in their ſuics. And ſo it is taken 


© 


 C De ſfesprochein amyes.*] That is, of thetr next of blov, who are oz 
- ought tobe their ſureft aſſiſtants, aiders, and comfozters 3 foz nature vis maxi- 
' na, and as ſome ſay, Natura bis maxima. | 
And accozding to this diverſity of ſignification, if the Serfeant at Law, Aps 
ytneice, oz Attozniep do take a feoffment hanging the plea, oz the Tike to mains 
tain the Tenant, though it be pro ſuo dando, in lien of his fee, pet is this cham- 
yerty within the purview of this Statutez foz their counſel, that is, their advice 
and direction in their p2ofeſſion of Law's accepted but to take any effate in the 
and, hanging the Writ, foz maintenance, -is to become a party, and in no ſozt 
allowed to them by this Act. | 
6T.x. fol34: Wut if a father be impleaved, he may infeoffe His ſon foz His aſſiſtance mains 
20 8.6.12. Pl. CQtenance, and comfozt fo2 that is'natures pzofeſſton fo2 the ſon aſſiſtere, manute- 
eoin-305- F-N-Be nere, & confolari, & e converſo, 8 fic de fimilibus-: & fic alia cſt profeſſio legis, 8 
nt i alia nature, : 

oo. hp D0 it is, that the ſon may of his owr-mony, and in his own name give fs to 
2x H.6.16.d. His fathers Conncel,.oz Attozney, without any erpecation of repapment, any 
29 H.6, mainte- fo may the father to his ſons Councel 3: foz he is procheine amye, but ſo cannot 
_—_ = ENS the Derjeant noz Appzentice, foythat their counſel, advice, and direction in Lawn 
= Hes. 6 E.q.s [8 only ſaved to them. Wut the Attozney may tu his Balkers name lay out his 
9 E.4-32, 14 9-2 0Wn mony to his Councet, to be repaid to him by his Paſter again, | 
Fc: Jn like manner, and by the like reaſon, if the father be Demandant ina Prz- 
cipe, he may p2omile and contract with the fon to aſlure him the land after the: 
recovery, and is not any champerty within this Act, and ſo of any other Ance- 
fer and his heir apparant z but ſo it'is not of the Serjeaut, Appzentice, o2 Ats 
toznep3 foz thep cannot contract to have any part of the thing in demand after 
[4199 the recovery, & \ic de fimilibus, And therefoze Penros caſe maketh not againſt. 
this, noz any thing that hath been faid Foz there the caſe ( as Hankford im- 
perfectly citeth it) was, that in a Writ of champerty bzought againſt Penxos, fox 
that he had parcel ofthe land recovered againſt him at another mans ſuit, Penros 
ſaid that He was of councel with the party which recovered, andhad that land foz 
F; rir-mainten-23 Vis wages $ ut letus take the fozd as we find it (though Fitzherb. in abzidging 
hs this caſe, not knowing what to make it, omitted it ) the taking of che ſtate foz 
his wages after the recovery could be no champerty, unleſs there had been a cove- 
nant 02 pzomile hanging the plea on the demandants part, to make the ſame af- 
ter the recovery, which was not alledged but only the taking of the tate: neither 
doth it appear what became of Penros plea ; And we are of opinion, that it ſhall 
remain foz ever a blemith to his reputation, as often as it is cited 3. fs2, quam- 

vis aliquid ex fe non fit malum, tamen ki fit mali exempl,, non eſt faciendum, 


—_ ' conveyeth the land to him in reverſion oz remainder, this is no champerty koz 
: the caule afozeſaiy within this Ac... Foz 


en. 
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” 


Cap.12. e Articul; faper chartas. 


| Foz the wozd Prochein amy, proximus atnicus, oz amicus propinguus, ſi Littl, Lirl, Se&: 12% 
W.1 - and W.32. &c. W.1. c.g48. W.24 
- Cap-15- 


— 


CAP. XIL 


E rechiefe voet le Roy que diſtreſſes, que ſont a faire pur fa 
; dett, ne foyent faits per beſtes des charues, tanque come home 
poet auter trover, ſolonque ceo que eſt ordeine ailours per eftatute, 
ove la paine, &c. Et ne voet que trope greve diſtreſle ſoit priſe pur 
ſa'dett, ne trope loigne meſne. Et le dettour poet trover ſuffifant, 
& covenable ſuretie, jelque aun jour dems le jour al Viſcount, ' de- 
deins le quel home puifte purchaſer remedie a faire gree de la de- 
maund, ſoit la diſtres releſſe endementiers, & que auterment le fra 
ſoit grevement punie. 


C Per ſtatute. ] This is incenvey of the Statute intituled, Statutum de $1 H.3, Ver. N.B; 
diftriionibus Scaccarii, cditi an. 51 H. 3, which by miſtaking is in the abzidge- fol.89.h. Regiſt.99 
ment of Statutes, tit. Diſtreſles ro. ſuppoſed to be in an. 20 E.z. which ſhould be b-kag.. pl. 118,353 
made 51 H.3. the wo2vs of that Act ( amonglt other things) are, Que nul home 45% 
de rcligion, ne auter ſoit diſtrein per les beſtes, queux gaingnont fa terre, ne per les 
barbites pur la det le Roy, ne pur le dett dauter home, ne pur auter encheſon per 
les baillies le Roy, ne per auters homes, tanque comeun trove auter diſires ou auters | . 
chateux ſuffiſantes, dont ils poient lever le det, ou que ſuffiſt la demande, &c. But F-N.B.17 4-Regift; 
hereof ſufficient hath ben ſaid in the expoſition of the Statute of Marlebridge, - -97 = Marlbrid, 


C Et ne voetq trope greve diſtres ſoit priſe, ne trope loigne meſne.] 

This is alſo pzovided foz by the ſatd Act of 5x H. 3. and ſufficient alſo hath ; 
hereof been ſaid in the expoſition of the ſaid Statute of Marlebridge, cap. 15. -_—_ 74-Regilty 
and theſe Acts were made to take away the abuſe of the Sherifs, Bailifs, and *”* 

ther Miniſters. | 


C Et fi le dettor poet trover ſuffifant & covenable ſyertie, &c. 7] AR of grace. Vid! 
This is an Act of grace, and upon this Act there Iyeth a Writ vireced to the gio%goare Pb 
Dherif, commanding him to receive ſurety accozving tothis Act, which if he re- , 86. x.x.8. 174k 
fuſe, an Attachment lyeth againſt him, oz the party offering ſurety accozding to 36 £.3, cap-5: 
this Act, if it ve refuſed, may have an action againſt che Sherif, &c. | 


eArticuli ſuper chartas. Cap. ] 2, 14: 


CAP. XIIL 

T pur ceo que le Roy/ad grant Ie elefion des Viſcounts a ceux 

des Counties, voit le Roy que ils eſlient tiels Viſcounts, que ne 

Jes charge my : & ne mittent nul miniſter en, bailie pur lower, ne 

ur don'. Et que tiels ne ſe herbergent trope ſovent en un lieu, ne 
r les povers, ne ſur les religious. | 


C Ad grant. ] This grant was mave-befoze at this Parliament, cap.$. 
Wp this Act five things are'to be obſerved by the Sherif : x. That he be not 
rhavceable to the County 2 2. That-he ſhall put no miniſter in office under hint 
foz hire, gift, 02 -bzibe : 3. That they ſhall-not/to-often lodge o2 harbour in one 
place : 4. That they ſhall not lodge o2 harbour at all-with thoſe thac are pwz 2 
5e N02 with religious men. II fry; 2c; 7} 
And albeit the manner of making sf, Sherifs be altered, as befoze in the er- 
polition of the eighth Chapter doth appear, yet the ſaid Articles are to be obſers 
.ved by him : foz they follow the office of the Shertf without reſpec of the mans 
ner of his making 2. And therefoze if any Sherif take any hire, gift, o2 bzibe of 
- any Underſherif, *'Baitif, Keper of the Gaol,'oz other miniſter foz his office oz 
- -- place, he may be indited, and fined, and imp2iſoney. . . aw hs 
x2 R.2; cap. 27 Des other Dtatutes againlt ſale of offices, #c, 12 R.2, 11 H.4.5E.6, Andin 
ex 8.4, Rot. Parl- Tike martiner tonching the reft of the Articles pzohibited by this Chapter, ſ& ths 
Rue 28. 5 KG, £-16 next Chapter, | wh SAY 


(1: 


—— — _ 


AWIY 
- 


CAP. XIV. 


. [D) rechiefe voit Ie Roy, que les Bailifes.& les Hund' du Roy, ne 

les auters grand Seigniors de la terre ne ſoient .lefles a. trops 

__ grand ſurme a ferme, per quoy le people ſoit greve, ne, charge per 
contribution faire a tiels fermes. | G04 


5 ; 
> 


£5, cap; 13; * , This Act was made foz avoiding of extoztioni and opyzeſſion 3 fo2 they thac 
".* <= - - Hup dear, mult ſell vear, Foz advicton to:this Law it was enacted, that Sherifs 
mow not let their Pundzeds and Wapentakes but foz the old rent, 'and no 
above, | 
84; E.3.cp. 9; Afcer by another Act neither Sherif, noz Bailifs, oz Yundzedozs in fee 
F pens bag any Yundz2eds, #c. but foz the ancient ferme, without any thing in- 
creaſing, ES 
& Hig; caps; Aud by another Statute it was pzoided, that he ſhould not let his Baili_ick 
wi at all to any man, and that it ſhould be parcel of his oath, Upon which Ac ſome 
Vottht was conceived, whether if he let not his whole Bailiwick, it was within 
that Law3 and beſides, there was no penalty inflicted by that Act 2 Therefoze 
3.6. cap: x0? by another Law ic is enacted, that no Sherif ſhall let to ferme in any manner 
208.9. 12. & His County, noz any of his Bailiwicks, Yundzeds, oz Wapentakes, upon pain 


2r8.1.36.Pl.com. 8 
ul 4p-v% _ of fozfeiture of x11, 


| agCharrc.d.ke, MI THis Ac as to the King, is a ill of grace, 


CAP. 


——_— 
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Cap. I5. eArticuli ſuper chartas. 


"GAE. AY: 


IN Summons & Attachments en plea de terre, deſormes conteigne Sec Marlbriagez 
Ia Summons ou lattachment le terme de xv jours atout la meyns, *P2*& 2%: 
ſolonque la common Ley, ſil ne ſoit en attachment des Afſiſes prender 
en preſence le Roy, ou devant les Juſtices del common bank, ou des 
plees devant Juſtices en Eire, durant le Eire, 


The pzinted Boks leave out ( on devant les Juſtices del cormmon bank ) F.N.B. 179. q.ei 
Which ought to be added, | It Aff. p.30, 
This @tatute was made in affirmance of the Common Law, as by the ex- 3Z 2% 4 
p2eſs wozds of the Statute it appeareth, contrary to a ſudden and miſconceived ans IM 
opinion in our * Boks: Foz Glanvill ſaith, Summonebitur per intervallum quin- * 12E.4.1r; 
decim dierum ad minus: and therewith agreth Bratton and Britton, Et fi afcun Glanv. lib.r. ca. 74 
foit reſonablement ſummon, il doit aver ſpace de xv jours au meynes, de ſoy gar- _ Ly. he: 55s 
ner de ſon reſpons. And Fleta ſaith, Nec etiam ſufficit quod ſummonitio hat ad y, Flet, lids. £4 
Ratim reſpondendum, fed decet quod quilibet habet tempus xv dierum ante diet | 
litis, & f1 ſummonitio minus ſpacium, pro illegitima debet reputari, niſi in caufis 
ſpecialibus 3 ut ſunt cauſe mercatorum, & crucetignatorum, & hujuſmodi que in- 
ftantiam deſiderant & celeritatem, &c. And all theſe Authozs waote befoze the 
making of our Act : and the Autho? of the Pirroz that wzote of 'the ancient wire, cap.2; $15 
Laws of this Realm, ſpeaking of the time of Summons, ſaith, Et reaſonable 
reſpit al meyns de xv jours de purveire reſpons, & de parer en judgement. And 
the cauſe wherefoze the Common Law ſet down the certain time of 15 days 
was, fo2 that a days journey is accounted in Law 20 miles, rationabilis dicta prag. li. f.235.; 
conſiat ex viginti miliaribus: fo? dieta both in the common and civil Law ſignifi- 19 8.7. cap.r. the 
eth a days journey, continet legalis dieta viginti miliaria. And therefoze x5 daps Ke account is 
was accounted by the Common Law a reaſonable time of ſummons o2 attach- qnde-eoterane 
ment, within which time whereſoever the Court of Juſtice ſate in England, fo1.482. 1. 6. £10, 
the party ſummoned o2 attached, whereſoever he dwelt in England, afoze the & 11. Spencers 
Kings Writ did come, might per predictas dictas computatas, by the ſaid ac- calc. 13 E-3-42- 


| k x 2 F, 2. journies 
count of days-journies appear in Court, #c, | | gt nag 


| , : \ _ CoGTe £476,77» 
C En ſummons. ] Jn a Writ of Pone, to remove a replevin at the ſuit of 12 E.4-11- 


the Defendant, the Writ ſaith, Et dic prafato querenti, quod fit coram Juſticia- 
riis noſtris apud Weſinr tali die, there ought to'be a warning by 15 days, fo2 
that this (dic querenti) is in nature of a ſummons, and ſo the Writ of venire 
fac? foz returning of a Jury is in nature of a ſummons : but this Statute ex- 
tends not to a Urit ob erroz, noz to days of pzefixton, as upon a fozrein voucher 
m London, and the like, 


” This Act ſpeaketh of a ſummons, and ſo it ts in a re-ſummons, TTY © 
I | Bradt. 1.4+f.25 $e 
C Et attachments.) An fo it is in a re-attachment, x Eeg.2. bY 


C En plea de terre.) Uyon an oziginal Writ in any real acion the pyer 8 £1. 25 at 
Tenant muſt be ſummoned by 15 days, as is afozeſaid ; buc if the oziginal 5 E.4-448% * 
UUrit be returned tarde; the ſummoneas ficut alias muſt have nine returns be- 
tween the teſte and the return : foz albeft the lammoneas ſicut alias be in liet of 
theſummons in the oziginal, yet being a judicial pzoceſs in a real action, there 
muklk be nine returns, tc. and the ſummons thereupon ought to be made by a5 
days, 02 moze, befoze the recurn, 


C Le 


I 
—_— 
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24 E.3-38.46. C Letcrme de 15 jours a tout le meynes. ] Theſe 15 days 02 moze 
22 E.3.7. 31 H.6. mult be befoze the day of the return of the Writ, and the day of che return 
13. 27 8.6.22 muſt be accounted none of them, 
.  C $Sineſoit en aſliſes prender en preſence del. Roy, &c.]. En pre= 
ef" fence det Roy, that is, in the Kings Bench, foz there all pleas be coram Rege. 
Regiſt, 204.2. Jt was arco2ded in 7 E.2, by SirGuilliain Inge chief Jultice of theKings Wench, 
 Prung FN Da and the Juſtices, that in Writs of attaints upon an Aſſiſe of novel difleifin taken 
© tnthe Kings Bench, there ſhall be a certain day given as in the Afſiſe; for ers 
ample, the Monday, oz the mozrow, oz in the utas 02 quinden? of Eafter ; but it 
behoveth that the Tenant hath garniſhment by 15 days in the attaint, foz this 
Dtatute of Articuli ſuper chartas doth not give any leſs term, but only in an Aſ- 
ſiſe of novel difſcifin in the Kings Bench, Common Pleas, oz in Cir. 
Lib. 9. fol.r18.b. his bzanch, as to the Kings Bench, ſ@meth to be tn affirmance of the Com- 
Seignior Zanchars yon Laws foz in criminal cauſes which concern the life of man, if a man be 
_ indited of treaſon oz felony in the County where the Kings Bench doth fit, the- 
venire fac* foz the returning of the Jury need not have 15 days between the Teſte 
and the retury, nay the entry may be ideo immediate venit inde jurata, &c. 1But 
if the indicement be taken in any other County, and removed into the Kings 
Bench, there ought to be 15 days betwen the Tekte of the venire fac? and the 
return. 
* Hill, 2 H.4Rot.s *Commilſlioners of Dicr and Terminer may in caſeof creafon,felony,miſpzi- 
Thomas _ ſion, treſpaſs, tc. try the pziſgner the ſame day they award the venire fac*, as by 
Eveſys de. _ & Divers p2eſidents ancient andlate do appear 3 but the Commiſſioners muſt make 
feſtum Mich. an. a P2Ccept in parchment under their ſeals foz the returning of a Jury immedi- 
x H.8, Sir Richard ately the ſame day, if they will, oz any day after,and likewiſe Juftices of Gaol 
Empſon, treaſon. -pgljyery, 02 Juſtices of Peace may try the pziſoner the ſame dap, 92 any day af- 
hn wngr; S: vgy ter, but ned not make any particular pzecept : foz the Juſtices of Gaol delive- 
before Porrman _ TY, and Juſtices of the Peace make a general pzecept in parchment under their 
chief Juſtice, and ſcals foz the ſummons of the Deſſtons, and foz return of Juries, #c, and there- 
other Jullices, fg2e any particular p2ecept is uot requiſite. 
A There was a general ſummons made 40 days befoze the ſitting of the Juſti- 
fter, Mountague, ces.11 Cir, | BY, 
Cholmeley, &c. . | ! 
Robert Bell, treaſon. 4 Auguſt 1o El. John Felton, &c. London, treaſon, Hill, 35 El. DoR. Lopes in Londong 
&c, treaſon. | 


* 4 H.s.tit.enqueſt *. Te have the rather ſpoken ſomewhat hereof, becauſe there is a repozt of 
$5. Paſch. 9 He 3+ the reſolution of the Judges, that Commiſſioners of Dier and Terminer, oz 
owes _ 8, Juſtices of Peace cannot try a pziſoner that pleads not guilty the lame day that 
fol.243. 22 E.4. Ye pleads, #c Ent herein at this day not only juriſpirici, but uſuperiti alſo ds 


Lit, COron, 44+ agree. 


CAP. XVI. 


Oit fait decceux que font faux retornes des briefes al maundement 
le Roy, per quoy droiture eſt delay, auxy come ordeine eſt en 
le ſecond eſtatute de Weſtminſter ove la peine. 


| This is an Act of confirmagion, whereby the Statnte of W.2. c.39. touching 
falſe returns, is confirmed, 


CAP, 


——_— 
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1-0 CAP XVI: 


NT' pur ceo que mults misfeaſors ſont en 1a tetre pluis que ne ſo- 
E lent, & robberies, arfions, -e homicides faits ſans number, 8&: 1a 
peace meynes bien garde, pur .cee que leſtatute, que le Roy fiſt faire 
nadgaires paſſes a Wincheſter,” nad pas eſte tenus: Vort le [Roy que 
cel eſtatute ſoit denovel envoy en cheſcun County, & foit lie & pub- 
lie 4 foits per an, auxibien come les deux -graund charters, & firme- 
ment gardes en cheſcun point, ſur les paines que la cyens ſont affeſles. 
_ Et a cel eſtatute me & mainteiner, ſojent charges les trois chiva- 

liers, que ſont affignes per mye les Counties; pur; redreſler.les ehoſes 
faits encounter Jes grand charters, & de ceg eyent garrantie, 


The effect.of the Statute 'of Wincheſter made at a Parliafnent Holben in Vid-Fler.lib.r. 
13 E.1.isthis,: That from thencefozch every Country ſhould be'ſo' well kept, <P. L- ſtatute 
CPI ſuch robberies and felonies commiteed, freth ſuic houtb 2,7 =*deſter re- 

The letter of this Statute is general; and firff, conceriting the place ; If a vid.1i.7. fol.6,7. 
man be robbed in his houſe, it is not within the meaning of this ſtatute,  @g- caſes ſur ceſt ſta- 
condly, the time : If aman travel in the night;.and be robbed, he ſhall not take ©: 


the benefit. of this Ac, as you may read at large; 6-7. ubi ſapra; +» 3 + © 3E- 3+ COrO0e 2956 
Dee the ſkatutes of 28 E.3. and 27 Eliz. which have in ſonie-points altered,in- 28-.3.cap.rr. 
ſome explained, and adved divers Articles:cothis ttatuce' of Wincheſter, - ' + 27 Eliz. cap. 13. 


-. Britton-maketh mention-of the tatiite of: Wincheſter in theſe wozps, Solonque' o_ +} ny cup 
nofire ordinance: de nousStatutesde: Winchelter,' : afid'of the Statute of W.2. an. R262, i6o. Elegit, 
x3 Er, 90 as he,w2ote not His-bwk in 5E. 1,'ag Prifot-ſuppoſed 2+ neither diev ' | 
he in 3 E:x. anno Dom.1272. as:Bale, fol.11 1; hath-imfſtaken 3 but certainly he 
w2ote his bok after 13'E.r.* / :' 213149 $07 e669 an. 4 5 oat Og 

And it appearech by Fla, ubi ſupra, chat the time Kiven ts the Country b 
the ſtatute of Winchefer is not within 40 days, as the bwk of ftattites-latelp 
pinted miſtakes it, but infra dimid? anni, and ſo is the pzinted bok of ſtatutes 
by Berthelet 3 andtherefoze it would be refozmed accozdingly, 'True it is,that 
the ftatute of 28 E. 3. doth exp2eſly ſet down 40 days 3 but yet the wozds of the ,; E.3- Cap.tt- 


ſtatuteof Wincheſter muſt remain as.they. were. > - 0 12tdifzi iy I 
Foz actions bzought upou: theſtatute of Wincheſter, @& Hil.4H.8.rot.525; Lib.intr Raſt.g80: 
Paſch.4.H.8.rot.310. Mich,6.H.8.rot.r. Paſch.12, &-13. Hen.$.rot, 4 Eliz;rot.5o8. Lib.7. fol.6. ubi 
&c. which were bekoze the tatute of 27 Eliz.,, }) 0 du 00 furs 
Bg Trin.2$ Eliz.cot.75. Aſhpoles caſe, and Trin.29.Elxot.z027: Milborns caſt; = ua 
Which pzecedents I have added, becauſe they ſerve both fox expoſition of rho £ib.1.fol.6, ubl 
(aid Facuees, and foz direction to the party grieved to-attain to the-benefit of the ſupra. 
ame. | | PRÞ THISSTES BOK a 
If any deſire to ſee ſome p2ecedent nearer the making of the ſtatute of Win- 
cheſter, let them. ſi the recozd of thac nocable caſe of Ellice Caller:in z'E:3. and Hil. 2 E.3.fol.6- 
they ſhall perceive, that actions groundedupon this ſtatute were not-ſiibjec to & 7: 
Tuch captious and curious exceptions, as now they be. There the caſe was, that 
Ellice Caller was robbed in the Pundzed of H: in the confines of two Counties, 
Ec. and bzought his action upon this Statute, and had judgment, and ſued exe- 
cuttion to the Sheriff of Stafford, who returned, that he had levied-x Parks of 
the men of the Biſhop of Coventry and Lichfield of the Yundzed of H. the Bi- 
ſhop came and ſaid, that the Pundzed of H. was of the right of his Church of 
Datnt Cadde of Lichtield, and ſhewed fozth co the Court the charter of King 
Rickard the firſt, by the which he granted to E. then ſhop of Coventry and 
Lichficld, and to his men, that they ſhould be ma_ murdex and larceny, that 
| | ddd | _ bz, 


- 
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LL 


e Articnli ſuper chartas. Cap! x7, 


11H.6. fol.47.2, 
8 H.6. cap.27. 


is, £0 be quit and diſcharged cf every thing that licth in charge of his men, by 


reaſon of murder 02 felony ; as of amerciaments and of pzeſentments of mur- 
der and felony, But the auchozity of the bok is, that the Biſhops men ought 
my to pe diſcharged, and Shard that giveth the rule, giveth. alſo. two. reafong 
theteof, 7 

-Firlt, that the charter of Rich. 1. cottld not diſcharge this action, fox that at 
the:cime of chat charter an ation againſt the inhabitants, by reafon of robbery, 
Fc- was ti9t granted, but it was granted long after, that is to ſay, in an. 13 E.r. 
and we do-tiot intend, that by reaſon of the charter,being moze ancient then the 
ſfatuce of Wincheſter, pou may bar 02 dilcharge the execution, 

Secondly, albeit the King by his charter may grant, that a man may be ac- 
quitted againlt him anvhis ſncceſſo2s, yet thereby the adion oz right of the party 
cannot be taken away, + | | | 

The WBurgeſſes of the Town of Tewksbury in the Connty of Glouceſter, 
bzought an action of vebt upon the ſtatute of-$ H.6. which hath reference to this 
ſkatute of Wincheſter, if ſatisfaction be not made foz the robbery therein meu- 
tioned within 15 days after pzoclamatiott, aid the action is given” againſt the 

comminalties of the Fozeſt of Deane, which are adjacent tothe river of Severn, 
and of the Yundzeds of Bledſiow and Weſtbury, and the wit was,. Pracipe com-! 
' munitati Foreſtz de Deane, & Hundredis de B. & W. and exception was taken to 
the wit, fo2-thas the w2it ought to have been Precipe communitati Foreſtz'de 
Deane, & Hundredorum de -B.-8&W.. accozding to the wozvs of the ſtatute of 


-$ H.6. ag one entire comminalty zand yet the wzit was awarded 'god, foy that 


it was the ſame in effec, though-it had ben the better, if ic had accowdev with 
the wozds of che ſtatute, | 


- Ic is ſaid, that one that cok upon him the p;ofeſſion of the Law, ade a nio- 


«tion, that all the ſuperfluous caſes of the Law repozzed in our Boks might be 


 : \rejected, and left out of the next impzeſſion, and pzincipally thoſe that Firzher- 
' ” bert had not. vouchlafed to abzidge. Wut inded the motion was ſuperflu ous 


and ſmoakie, and therefoze vanithed ; foz there'is no caſe repozted in our Biks, 
but is wozthy of obſervation; foy thereof great uſe may be made at one time 
93 other, if it be well underſtood aud remembzed, and we ſhould have been right 
ſozrp, if thele 6wo excellent caſes, amongſt many others, hadben rejected, 


-..C Et ſoit lye & public 4 foits per-anm'. ] This is evident. 


"4 


oreſta are calle, Les deux grand Charters. 


* Cl Auxibien come les deux grand charters.] Pere it is to be -obſervev, 
 ; that Magna Charta, and Chatrta de 


| .” Bp the firſt Chapter of che-Acs of this Parliament it is pzovivey,that theſe 


-—_ 


-! two Charters ſhall be read four times every year bef62e the pevple in full Coun- 


\- + _ ty; that-ig\td/fap, in-the next County after the fealf of Saint Michael, andatter 
: - - .: the feaſt of the nativicy'of out Saviour, after Eaſter, and after the nativity of 
.--,.: Daine Joho Baptiſt, and ſo oft,atid at thoſe times ought the ſtatute of Winche? 


/11 - © Soit charge les trois Chivaliets. J- Thefe thi® Bnights are auth 


ſer to be read and publiſhed, 


nss 


z 


CAP, 


Cap. 18. * *Articuls ſuper m_—_ 1 


CAP. XVIIL 


N droit des waſtes & deſtructions faits en gards per Eſcheators & 
E Subeſcheators de meaſons, bois, parkes, viners, 8 de touts ay- 
ters choſes, que eſchient en les maynes le Roy :- Voit le Roy, que ce- 
luy que aver' le dam reſceve, eit briefe de waſt en la Chancery vers 
Leſcheator de ſon fait, ou Subeſcheator de ſon fait, fil eit de quoy re- 
ſponder,, & fil nad de quoy, cy reſpon@& ſon Soveraigne per autiel 
peine, quant as damages, come darreine ordeine eſt per eſtatute ſur 
ceux que font waſt en gardes. Orb 


- . Where ſome have thought that the Eſcheatoz and Undereſcheatoz are not 35 E-3- cap.r3: 
within the ſtatute of Magna Charra 3 andtherefoze in this point the title of con- E Magna Chart, 
firmatio Chartaramis not apt as to this Chapter, let chem' read: the ſtatute of **'* 

36 E.3. and'they will ve ſatisfied, GI 20T% $3306 4.054 303 Bambi of 


C Per Eſcheators & Subeſcheators, ] | Df their * nantes, and whence *egin.z61 cap: 
they are derived, of their antiquicy and office, of their number tn ancient time, Eſchcarrle, 
and what alteration hath ben by Acts of Parkiament of later times, you map Mirr.cap.r. $5. 
read tn the firlt part of the Inſticutes, | py de Scace! 
F F bo cvs ns ; ATI Brir.fol. 33,34: - 
C Parkes; viuers. ] Here vitters, viuaria, are taken foz fiſh-ponds and ny 

AT net vs EI CNN: Ss. | or.Parl 18 x; 
warrens, as heretoſoze we have obſerved. | ry oy 2h 
| aw 25, 331] x 4:3 ae 5 S rot.i. 28 E.t. 
Et de touts auter choſes, que eſchient en le maynes le Roy. 7 cap.18. 29 Er. | 
a That is,.of all other things which caſually fall, oz eſcheat, o2 come into the 4 <ſchear. 14 E.3 


; | h Ccap.8. 1H.8. 
Kings hands, ca. F,N.B.1oos 


tal] | | TIF. Stamf.pr.81. _ 

- C Eit briete de waſte.) | v Foz the action of waſt againſt che Eſcheatoz, x Part of the I 

ſie the Regiſter, F;N.B. &c. | | o = het = 
» . , Or tne itates, 

C Reſpond' ſon Soveraigne..] Reſpondeat ſuperior, that is, the Eſ- ubi ſupra, 


cheatoz ſhall anſwer foz the deputy. Eſcheatoz, oz Undereſcheatoz. 753 Fry wt 


] : : Vet.N.B. fol.36, 
C Per eſtatute. } That is, by the atute of 'Gloceſter, anno 6 E.1.ca.5. Scamf.prer.81. © | 
and-W.2. anno 13 E.r, cap.21. 67; | 14 E:3. cap.13z ., 
And it is co be obſerved ( that we-may note it once fo2 all) that in this any 35 £3:0P-23+ 
other ancient Acts of Parliament that have relation oz reference to any fozmer, 
there is not any mention made of the year oz Chapter of the fozmer ſtatute, but 
yp ceneral reference was then thoucht the cureſt and the moze Parliamentary 
ay. ”— $4. 


"eArticuls ſuper chartas. © Cap.19. 


VId.W.1.C1Pi24- 


24E-3.28,29,89. 
5.3.6, 


24 £:3.3% 
Ei a Kel- 


" 
7 


26 R6dol.ph. 
$s Hig-2. 3 1.29» 
END. S 7 
4 3.5; 

8 El.248,249. 
21E.3.1.21 afl, 
25s. 12 Ros Ni- 
very 28. 40aſl. 
*21E.3.1, 
21 aſl.15. 40aſl. 
36.9 Ec4.51,52. 
* 18 E.3. liver. 3. 
24 E.3-65, Dar- 
caſe. 44 E. Zo 
x2, Stamf.pr. 
fol.1 1. & 80,81. 

' Brok reſciſ. 13, 

24 E:3:33+ 


CAP. XIX. 


E rechiefe Ja ou Lefcheator, ou le Viſcount ſeifient en Ia mayne 

le Roy auters terres, la ou ilnad reaſon de ſeifier: & puisquant 

trove eft la non reaſon, les flues du meſhe temps ont eſtre ceoen arere 
retenus, & nemy rendus, quant le Roy adla mayne ouſte: Voit le Roy 
que deformes, la ou terres ſont iſſint ſeilies, & puis la mayne oufte pur 
eco que i] nad reaſon de feifier, ne ceo tener, ſoient les iſſues plein- 


ment rendus a celuy a que la terre demurt, & avera le damage 
refceive. 


© the ſfatnte of 29 E. 1. de Eſchaetoribus, commonly called the ſtatute of 
Lincoln, made the pear after this law 3 and upon theſe two ſtatutes ten points 
are to be obſerved 

I, That by the Common Law, although the ſeiſure was not lawful, yet foz 
the meſne pzofits upon the liverp, oz outter le mayne, the party grieved was 
my relkoxed to the meſne p3zofits, which miſchief is remedied by theſe two 

atutes. 

2, Iſſues are intended rents and things leviable by the Eſcheato2, which may 
be reſtozed, though the Elcheatoz hath accounted foz them, and not paid z but 
the mony, being once in the Kings coffers, ſhall not be reſtozed., 

3- That though both theſe ſfatutes ſpeak only of an ouſter le mayne, yet being 
both beneficial laws foz reſtitution to be made to the party grieved, by equity 
thep extend to livertes, 

4. Where the wo2ds ſem to extend only to ſeiſures befoze office, and after by 
the office that is found the King is not intitled, yet by conſtruction the ſame ex- 
tend onlpto ſeiſures after office found, S& hereafter verbo, Sciſcnt. 

5. Thele ſtatutes extend by equity to ouſter le mayne, and amoveas manus Ups 
on petitions, and monſirans de droits, not only in caſes concerning wardlhip, 
but freehold and inheritance, 


- 6. Theſe ſtatutes extend alſo by like equity to ouſter le maynes upon tra- 


- verſes, although traverſes were not in ule at the time of the making of thele 


ſtatutes, 


- 7. Bp the ſaid ſtatute of 29 E.r. if any fozmer office 02 recozd be found after 


livery, oz ouſter le mayne,that maintaineth the title, by reaſon whereof the King 


isſeiſed, the King upon chac recozd ſhall not reſeiſe maintenant, but thereupon 


fue out a-Scire facias, &c. 

3. But if an * office be found, which doth entitle the King to the land by a 
tizle grown £o him ſince the livery, oz ouſter le mayne, neither of thele Katutes 
reſtrain the King, but that he may reſeiſe without a Scire facias. 

9.**There is a diverſity when che party hath a livery oz ouſter le mayne upon 
an inſufficient office, o2 by erroneous p2ocels, there though the party hath right, 
pet the King ſhall reſeiſe without Scire fac*: foz a livery miſ-ſued is as it hay 
been never ſued, and the ſfatute of 29 E.1. is to be underſtod of a livery 02 ouſter 
kc mayne, duly aud lawfully ſued, foz that which is inſufficient is nothing tn |. 
law: But when the party ſueth out his livery oz ouſter le mayne duly and ac- 
cozding to law, where in truth he hath no right, but the King, if he had been 
app2iſed of his title appearing of recozd, no livery oz ouſter le mayne ought to 


have been granted, pet there upon chat recozd the King cannot reſeiſe without 
g:Scire facias. 


10. Dome 


Cap.19. Artic ſuper charts, 573 


10. Dome have hoiden, that at the Common Law he that was in poſſeſſion of 
the land, #c. by judgment, as in caſe of an ouſter le mayne, livery, oz amoveas 
manum, that no reſeiſure could be made fo2 the King without a Scire facias, any 
therein to avoid the fozmer recozd by matter of as high nature : foz the genes 
ral rules of Law be, Nihil tam conveniens eſt naturali zquitati, unumqu 
diffolvi eoligamine,. quo ligatum eſt : Et judicia ſunt tanquam juris dia, & pro 
veritate accipiuntur, | 


C Seiftent en la mayne le Roy. ] This ſeiſure is intended after office :- 5 E-6-tir. Office; 
foz befoze office lands oz tenements cannot be ſeiſed into the Kings hands, aud "* - Lib.f. 
ſo is the common experience at this day, | +122": {71::{Sroughtow eaſe; 

Se the ſtatute of W.1. cap. 24. " | 

That we paſs over nothing that the ſfatute of 29 E.z, giveth us occaſion to 
remember which is wozthy of obſervation 3 Jt is there ſaid, that the ſtatute was 
commanded to be obſerved de concilio venerabilis patris Walteri de Langton, Co- 
ventr & Lichfield Epiſc*, tunc cjuſdem Regis Theſaurarii, & Johannis de Langton 
Cancellarii, who then had the dealing with Wards, 4c. we will ſpeak ſomes 
what of both theſe great Dfficers, | 

This Walter de Langton, a Gentleman of an ancient and fair deſcended fa- 
mily, was mave Lozd Treaſurer of England in the 23 year of King Edward 
the firſt , he was a grave anda wiſe man, and was much favoured by the King, 
and in great authozity under him, the rather, fo2 that he with great diſcretion 
and moderation did wiſely diſſwavde Pzince Edward (who after was King by the 
name of Edward the ſecond) from ſuch diſhonourable and diſſolute courſes as he 
© tok, and was the p2zincipal motive that Pierce Gaveſton, the wicked cozrupter of 

the Pzinces youth, was baniſhed the Realm. The Pzince in requital hereof, 
on a time amongſt other injuries, gave the Zreaſurer foul and diſgraceful 
- wodds, whereof the noble King underſtanding, deemed the offence done unto 

himſelf; foz ſo I find it of recozd in the ſame Kings time, which reco2d ſpeak- 

eth in theſe terms: Et hoc expreſſe nuper apparuit, cum idem Rex filium ſuum Coram Rege 
primogenitum, & chariſſimum Principem Walliz, pro co quod quzdam verba 4 KI. 
groſla & acerba cuidam miniſtro ſuo dixerat, ab heſpitio ſuo fere per dimid? an? **75* 
amovit, nec ipſum filium ſuaum in conſpeQu ſuo venire permifit, quouſque dio 
miniſtro de pred” tranſgreſlione ſatisfecerat : quia, ficut honor 6 reverentia qui 
miniſtris Domini Regis ratione officii fiunt, ipſo Regi attribuuntur 3 fic dedecus && 
contemptus miniſtris ipſius Domini Regis fa&' cidem Domino Regi inferuntur, 
Wut we are ſozry to remember, that the favour of a King, and the Height of 
Þ2olperity, which rightly uſed are the blefſings of God, ſhould make him pze- 
fume to defile his hands with cozrupt and ſo2did bzibery, and to beguile himſelf 
to think that no man ſhould vyare to bzing him in queſtion. True it is, that he 
was judicially convicted in the firit year of Bing Edward the ſecond, but it was 
_ LG of the pzincipal Judges of the Realm, and in effect upon his own 
conſeſſion, 

All theſe bziberies pot may read in a bundle of the recozvs remaining in the 
Xreaſury, intitled Placita apud Winſor coram Roberto de Brabazon, Will. de 
Bercford, Rogero de Heigham, & Will, Inge Juſticiariis, &c. afſignatis in cro? San- 
ai Andrez Apottoli, anno regni Regis E. filitRegis E. primo, rot.3.8.14, &c. Ser- 
vile eſt expilationis crimen, fola innocentia libera. Piſtozies may ſafely be believed 
when there is a recozd to warrant them, : 

John Langton named alſo in the Ad of 29 E.z, was then BiGop of Chiches 
fter, and Lozd Chancelloz of England, he was of a great ſpirit, ayd, feared uot 
the face of great men in that dangerous time. to vo that which he. ought: Fox 
whereas Thomas the noble Earl of Lancaſter had lawfully married Alice on] 
daughter and heir of Henry Lacie Earl of Lincoln, ſon and Heir of William de 
Longa Spatha Earl of Salisbnry ; and John Garl Warren and 'of Surrey 
had to wife the Kings Niece, that is, Joan daughter of Henry Earl of' Barre, 
and of Elinor his wife daughter of King Edward the firſt, vet the = _ 

a 


nd. 
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Vid. Paſch* 
8 F.2-rotitl. 
coram Rege. 


An.Dom. 1317. 
& 10 E.2, 


Virg-5, &ncid, 


Warren by great fozce and ſfrong Hand (ut dicebatur aſſenſu regio) cauſed the 
ſaid Alice Counteſs of Lancaſter to be fetched from the Tarl of Lancaſters houſe 
in Canfozd in Dozſetſhire, and in great pomp and bzavery (in deſpight of che 
Earl of Lancaſter ) to be bzought to him to his Caffle of Rygate in Surrey, 
where they lived in open advoutry. This wozthy Biſhop loking neither above 
Hint no2 about Him, but accozding to his office and duty called the ſaid Earl 
Warren in queſtion foz the ſaid ſhameful and open adultery, and by Eccleſiaſti- 
cal cenſures excommunicated him foz the ſame.as he well deſerved : Jn revenge 


whereof the Earl, adding a new offence to the old, came with many of his fol-. 


towers weaponed fo2 the purpoſe towards the Biſhop, to lay violenc hands on 
him : But the Biſhop himlelk being a man of great courage, aud being well at- 
tended with Gentlemen and other his houſhold ſervants, underſtanding thereof, 
they add2efſed themſelves, and having puc themſelves in «@d ozder, iſſued out,. 
and encountred with the Earl and his men, and not only manfully defended 
themſelves againft that barbarousattempt, but valiancly overcame the Earl 
and his followers, and tok them into their poſſeſſion, and laid the Earl and his 
Gallants faſt in p2iſon by the Biſhops commandment. 


* -Armaque in armatos ſumere jura ſinunt. 
But, fearing that one of Virgils Uerſes ſhould be applied to us, 
Sed jam age, carpe viam, ſuſceptum perfice munus, 


We will return to our Statute, 


—_— 


C A P. XX. 


| Rdeigne eſt que nu] Orfeure Dangleterre ne ailors de la Seig- 
mory le Roy, ne ouere, ne face decy en avant nul manner de 
veilel, ne joialx, ne auter choſe dore ne dargent, que ne ſoit de bone 
& veray allay, ceſtaſſavoir, ore de certain touch, & argent del allay del 
eſterling, ou de melior allay, ſolonq) le volunt de celuy, aqles ouerers 
ſont. Et, que nul over pejor argent que money. Et que nul manerde 
veſſel dargent ne depart hors i Sy maines des ouerours, tanque el ſoit 
aſlay' per les gardeins de la miſter, & auxi que el ſoit ſigh dun teſte 
dun Leopard. Et que nul ne ouere pejor ore que de touche deParis. 
Et queles gardeins du miſterie allent de ſhope en ſhope enter les orfe- 
outs, affaiants que lore ſoit tiel come la touche avantdit. Et (ils 
trovont ul pejor.que la touche, que lour ſoit forfeit al Roy. Et que 
nul,ne face auneux, croix, ne firmaux, Et nul-ne mett pire en ore, 
{1 1] ne ſoit naturel. Et que tailloursdes aimans & des ſeales, rendant 
a'cheſcun ſon poyz dargent & done auxi'avant come ils le purront 
ſcaver ſur Jour foraltie.  'Et les joyaux dore, que ils ont entermaines 
de veil overe; 'que' ils ſeu deliveront a plus toft que ils purront. Et 
fils achatent defor enavant de meſme cell' oueragte, que: ils lachatent 
pur defere, & nemy pur revender. Et touts les bones villes Dengle- 
terre, la ou 1] y ad orfeures, que ils facent per meſme leſtatute, come 
ceux de Londres font. | Et que un veigne de cheſcun ville pur _— 
es a Lon- 


Cap. 20. @Articuli fager chartas. | 575 wy 


a Londres, de quef lour certaine touche. Et 1 ull' Orfeure ſoit at= 
raint que auterment le face que defuis neſt ordeine,ſoit punie per 
ſon, & per ranſome a la volunt le Roy. Eten touts les choſes 4, 
dits, & an de els voit le Roy, & tend' il & ſon Counicel, 8& touts 
ceux que a ceſt ordeinment fuerent, que le droit &la ſcignioric dela 
:Corone ſaves hay ſotent per touts, &c. 


_ Corede certeine touche. ] The pound of gold and filver containeth See hereafeer in 
12 Ounces: 12 noe of fine ov" —_ G meet 24 carets of fine gold make an this Chapter, 
ounce, 12 ounces make a pound of fine gold of the courh of I 3 but by the 
ſfatuteFof 18 Eliz. 22 carets fine make an ounce. dang 


| C Et argent del allay de eſterling. ] Jn our Law it is called Sterlin- 37 E-3- cap.7. 
dum. Fo2 the name of Eſterling oz Sterling money there be divers opinions. 

Dur Viſfozians _ it is (o called, ab cffigie Sturni, aviculz, quz in altera —_ SIng Fol. 
parte numimi impreſſa fuit, nam Sturnus anglice ®terling dicitur, &c. vel quod 33 
numulus in altera parte haberct notam tells am Angli Ser vocant.. " Flue Teſtamen- 

cap. Item quia 

And with the conceic of the Sterling agreth * Linwood the Civilian in his verbs comrath ſo- 
glols upon the.Pzovincial conftitutions, lid. 

The Scots think it ſhould take his name of a Town in Scotland, callen ſtr Skene: 
Striveling, alias Sterling. 

Eut the Cfeerling 02 Sterling peny twk the name of the wozkmen, being The vame. 
Cſterlings that both coined it, and gave ic the allay as the Flozence of gold is _—_ LN. 
called of che Flozentines, and the Poztagues of the Poztugals, xc. +96 - = nx 

And the Cterling peny was fir coined by the Cfeerlings in the reign of - Er Vet Mag, 

viouy - :fecond; and now money of that allay is counted the lawful money © _ _ 
of Tngland. | 

20 pence. of ver made an OUnce,. and, "twelve ounces made a pound of fine pi 7 Eid _— 
fllver, and eleven ounces of fine ver, and one ounce of allay maketh a pound : 

weight of Sterling; ſilver intended by this Act, 

ythe ſtatute of 18 Eliz. place of filver ought to be the fines of x5 ounces 
two peny weight. 

Allay is the mixture of a baſer metal then ſilver o2 golb, called in our Boks , H.5. Stat.26 
falſe metal, cap 4. & 6, 

.. Andifmoze allay be put into the money. then is liaited co them by the Jn- 3 9.7-10- ab. 
denture betwen the King and them, oz make it of leſs weight, it iscreaſon,and 3 H.7. ubl ſupra 
herewith agre&ch Britton, treating of trea;on, where he ſaith, . Auxi le feſors de prir.fol. 10.b. 

 noſtre money counterfeit, ou pn de allay , mys en _noſtre, money que miſter ne Fler.lib.1.ca.22. 
ſerra ſolongz le forme & uſage de noſire Realme, and hereunts accoaveth Fleta. | 

The ancient currant ſilver was the penny; foq. ſo I find in;che Regiſter in What kind of colo 
an action of account againlt a receiver, the Plaintiff ſuppoſed the Defendant to k<80-135-F-\B- 
be receptor denariorum: And when a man wageth his law inan action of debe.che 4. ord.menfurifid. 
entry ts, quod-non debet prefato querenti 4. libras,. nec aliquern denarium. inde. intrat. 

Aud at. the making of this ſtatute in 28 E.1; the peny was the currant money of Denarius inde. 
England : It is Sled in Latine Denarius, and-very aptly £0-by, devived-2.0v- 

,mero denario, as it is taken by us 3 quilibet:enim, denarius argenti-valebat 19.de- 

narios ris: Denaril dicti, quia denos ,zre valebant 3 /quilibet MI aur 

valebat 10 denarios puri argenti. By A IOEG 25 

-: Peony 6 in Engliſh cometh. of the Saxon wozd PennyZs 

| 13 H.3. there was found by a Plowmau in tilling che earth money in veſ- Rorlaxtan, bi 
fel kv ancient, as it ay moe known 3 the Recszd ſaith, De Veil (BONCtA gne- 138.3. 55! 
ta in dolijs arando reper 
.The richelt King Fo Tug and of reals, "that J have reap af was Hing Ror.clauſ, at 
Henry the ſeventh, $ho lefc at his death tn ready mony Fiſsycand this bun- 3 48. 
dzed thouſand pounds, moſt of it in- fozrain coine. 
C Et 
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37 E.3. cap.7» 
2 H.$.ca.4.Sta.2 
2 H,6.Cap-I4» 


37 Ecg.cap-7. 


. C Et que nul oute, pejor argent que monie. '] The ſenſe hereof is, 
thac none ſhall gild wozſe ſilver then of the fines of ferling 3 foz ſuch oughe 
the mony to be, and all filver veſſel ought to be of the allay of god ſterling; 


foz the plate of England is both foz the honour and riches of the Realm, 


C Tanque i! ſoit aſfaie per les gardens del miſterie. ] This is evis 
dent of it ſelf, 


'C Auxi que ſoit ligne dun teſte de Leopard. ] This is obſerved to 
this day + the ſtatiite of 37 E.3. added, that every Goldſmith ſhould have his 


Paivate mark, @c, tothe end ic may be known who made it; beſides the Sur- 


t 
| : Df this ſu 


Plo.com.3 16. 


veyozs mult ſet their markz and then an alphabetical letter muſt ve alſo ſer 
unto it, ſo as it mult have four marks, ' 

Foz theſe matters ſ& the Statutes of 2 H 6.ca. 14. 17 E.4.ca.1, 4 H, 7. cap.2s 
I8 Eliz. cap.14. 

C Et que riul ne oure pejor ote que de touche de Paris. }] 
ficient hath ben ſaid befoze. 


C Et que nul ne fac' auneurx, croix, ne firmeaux. ] This bzanch is 
repealed by 21 Jacobi regis, cap.2$. verſus finem. | 


C Et nul mett'pieren ore, fi il ne ſoit naturel. ] Connterfeit ſfoneg 


: rr not be ſet in gold, to the end that the ſubject ſhould not be deceived 
thereby. | 


C Que le droit. & le Seigniorie de la Corone faves luy ſoient per 


touts. ] Pere is offered juſt occaſion to ſpeak what pzerogative the King 
hath in ſilver and gold, and firſt and paincipally in making of money curraus 
within the Realm, PEN pF Rr gs 
It is ſaid by thoſe that were of councel with the King in cafe of the Pines, 
that'te voth pertain to the King only co ptit a value co che coin, and to make 
the pzice of the quantity, and to put a paint to it ; which being done, the cofn 
ts currant fo2 \s-much as the King hath limited, Wefoze we ſpeak to this, ler 


_ * usſ& what our ancient Authozs and Acts of Parliament have holden and ena- 
- -Eed concerning the monies of England in genere, and then ſhall we the better 


Micr.capc1-$-3: 


'Chat-is, without a 


-conceive of this opinion, © - | 


- The Pirroz treating, Des Articles per veiels Roys ordeins, faith thits, Ordein 
fuit-quenuVRoy de'ceſtRealrne ne poet changer ſa money, ne impairer, tie amen- 
der, ne auter money faire, quede ore ou dargent ſans lafſent de touts ſes Counties, 
Netit of Parliament. ay 


'x.. ©* 1 Foz the better underffandinghereof,and of that which ſhall be ſaid hereafter, 
caÞ+I.;-,; :.-»-; it is ts be underffod, Quod metallorum ſunt ſeptem ſpecies, viz. Aurum, Argen- ' 
bk. -tum,'\Þs, ſive Cupram- (fic dictum, quia primo inventum fuit in Cypro) Stag- 
- num; Ferrum, Plumbumn, & Aurichalcum. Now as tothe making of rotn rele 
- metals by the'law of England are ſubdivided in metallum legale, five verum, | 


metallum Megitirmmin five falſum. And this ſubdiviſion appearech 
' Parliament; and by our Boks, 0D Ii OF IT 


-b'" "tis'conternptor capiatur, & in carcerem detrudatur, By thts 


both by Act of 
icunque in emptionibus & venditionibus obulum fea quadranitem legalis me- 

talli, & debitam habentem formarn recuſare prefumpſerit, canquam regiz majelia- 
Adita pearech, that 


1 
« " 


 noſubject can be enfozced to take in buying oz ſelling, oz other payment, any 


- 
/ am WY 1 
d ra 


money made, but only of lawful metal, that is, of ſiſver oz gold, as the Pirroz 
Hath foly you, any by this it tx p1oved, that having reſpect co money, there is - 


© a unlawfulnietal, and theſe te the other five, 


2-3 foes The 


Cap.20. | e Articuli ſuper © _—_—_—— =__ - 


VL o_ 


— 


The mony of England is the treaſure of Tngland, and nothing ts ſaid to be 
treaſure trove but gold and ſilver, S& the third part of the Juſficutes, cap. Trea- PLcom.316. the 
ſure trove. And this is the reaſon that the Law doth give tothe King mines of point adjudged, 
gold and filver, thereof to make mony, and not any other metal whicha ſubject In nummis rria 
may have, becauſe mor;y thereof cannot bemave. And hereof there is great rea- jg ay wr _ 
ſon, foz the value of money being the meaſure of all contracs, @c. is in effec pr - Ml | 
the value of every man. And herewith agr&th the bok in z H.7. Quod ille qui © 4... v 4 


6 . Ne . © a * o H.7. ubi ſupra, 
facit monetam contra ordinationem, &c. alliatam, viz, alcamino, vel alio falſo g Ez. ap.2, 


mctallo, proditio cit, where all the ſatd five baſe metals (as to be put in coin) Glany-lib.14, 

are deemed falſe metals, Bracon calleth mony made of them, monctam repro- P-7-, 
| Bra&.11b.3,fo-1183 

bam, & monetam falſam. | | i a, wo 

To omit many things that might be ſaid to the ſame intent, and to confirm ED 
this point with an Act of Parliament made in the 25; year of the reign of chat 
wiſe and victozious King Edward the third, in theſe wozds : © Item, it is accor- 25 E.3<ap.rg: © 
<« ded, that the mony of gold and ſilver which now is currant, ſhall not be im- 95 mm 
<« paired in weight oz allay, but as ſwn as the god way map be found, that the _—_ 
© ſame. be put in the ancient Cate, as in the Sterling, cap. Felony, by - 

By this Act thzee things are to be obſerved : 1. That the mony of England bringing inof ect3 
mult either be of gold oz ſilver: 2. That the currant mony of England cannot £41 colt; &es 
be impaired either in weight oz in allap: 3. That the allay of the ſterling was 
the ancient currant money of England, And herewith agreth the ſtatute of 
9H.5. {oh 
| By an Act made,not in p2int,it is enacted, that ſilver ſhall be coined accowding Kor-Parl.t7 E:g4 
£0 the old eſterling in potize and allay, tobe currant amongſt the ſubjecs,aud not ***5: 
to be carried over, on pain of death, And if the Flemings ſhall coin their ſilver 
acco2dingly, that the ſame be currant amougft Yerchants, And that the terling 
mony was the ancient currant money of England. Dhat in the raign of E. 1. | | 
there were divers white monies called Pollards, Crocards, Staldings, Eagles, v7 mg 28 E.y 
Leonines, and Dteepings artifictally made of filver, copper,and ſulphur,and pet wallaras at 
currant within rhe Realm ; and fo2 that two pieces of thoſe monies were but of CS 
the value ofone fterling,King E. 1. by his Pzoclamation utterly fozbad the ſame, 

And yet to lok ſomewhat higher, Matth. Paris 33 H.3. pa. Denarius Avgliz See Matth Pais: 
qui nominatur ſterlingus rotundus fine tonſura ponderabit 12 grana frumenti in 31 H.2, ; 
anedio ſpicx, 8 20 denarii faciunt unicam, & 12 unciz faciunt hbram, &c. 

And yet to aſcend to fozmer times, Hezc ſunt jura quz Rex Angliz ſglus & Inter leges H.1: 
ſuper omnes habct in terra ſua, &c. viz, murdrum, falſaria monetz ſue, incendi- ©aP- 11 de jure 
um, hamſockna, forſiall', Firdinga, flemen time, premeditat* affultus, robe- ">: 
xla, GC, | 


But J will deſire the fudious Reader to calf his eyes upon che laws befoze 
the Conqueſt, 


S1 quis nurnmum corripuerit, ei manus ſcelere violata preceditor, eatnque prece Inter leges Ethel: 
vel pretio redimi netas clio, &c. | ſtan! regis, cap.144 


In dimenſione & pondere nihil eſto iniquum, ab iniquitate deinceps quiſque tem- E 2 ple | 
perat, GC, bw A. , 8 7 E.2:ca 2. 
And melting of the god monies of the Realm, and altering the ſame into q — 
baſe coin was d2med in Parliament amo::gft the reſt of the calamities chat 
then fell upon this Realm, And that the law is this, it is beft fo the Bing 3 foz 
by the impairing of the coin of England either in weight oz in allay.the King 
hath the greateſt loſs both in his own revenaes, fozfefcures, and ſubſidies, and 
alſo in the diſvaluation of his ſubjeas + fo2 the King can never be rich, 02 his 
Kingdoms ſafe, when his lubjecs be pwz, and the fineneſs and godneſs-of his 
coin is inter magnalia & regalia corone. | >, Fab 
At the afozefaiv Parltament of 25Ed,z. another excellent.law was tae in 23 E-3.cap.25; 
theſe wozds : © Item, it is accozded and afſented,that the moniers, and other wars 
< dens andminiſfers of the money hall recetve place of gold and filvey by the 
rc weight, aud not by nambcr, and in the ſame manner fall deliver the money, 
«- when it ſhall ve mave by weight, and not by number,without delay, : 
; GCeeg Queen 


578 _ @Articuli ſuper chartas, Cap. Fa, 


Nuen Elizabeth (Avgliz amor) finding in the beginning of her raign ſome 
Copper money, and all to much and again law alkayed, amongſt many others, 
refozmed the ſame, as upon her Tomb in Weſtminſter it appeareth, Religio 
reformata, pax fundata, moneta ad ſuurh valorem reduCta, clafſis infiructiffima ap- 
parata, gloria navalis reſtituta, rebelliq extin&ta, Anglia totos 40 annos prudenti(h- 
- me adminiſtrata, ditata, & munita, Scotia a Galtis liberata, Gallia ſublevata, Belgia 


ſaſtentata, Hiſpania coercita, Hibernia pacata, orbiſque terrarum? femel atque iterum 
circumvagatus, 


PL.com. inthe caſe Now foz the Kings Pzerogative in the mines 02 veines of gold and filver 
of _ mines, fol. (foz he hath no pzerogative in any other metal) you may read at large in the 
; I4+ Co 


rg&e, | _,, Cale of the mines, If you deſire to read other authorities not cited there de Au- 
b. Fler.lib.4.ca.19. ri fodinis, Argenti fodinis, & aliis mineris, you may read Bracton, Fleta the Regi- 


Glany.lib.14. ca.2. ſter, and other ancient Authoz2s, Recozds, aud 3ok-Cales, And to this you map 
Mich.33E.1.rot. add a Recozd which we lately found out. | 


: bon By oy Es * Patrins del Grile &- xxvi. ali: Minetarii apud Aldeneſton implacitan- 
3 R.2.nu.43. Re- 217 per Henr deWhiteby,& Joannam uxorem cus pro eo quod ſucciderunt 
© IP 254 arbores ſuas apud Aldeneſton vi & armis, & eas aſportavernnt ad valen- 

4: K-35. tam xI1. &c. Ipſi dicunt quod tenent mineram de Aldeneſton ad firmant 

A w_ -4q : a de Dom' Rege, & dicunt quod talis eft libertas minere predide, quod 

Cumberl, | © inetarii ejuſdem minere poſſunt capere boſcum, cujuſeunque fuerit, propin- 

Minera argent. de q4707e E* utiliorem vene argentee prediae minere, quam invenire con- 

Alkdcucſlun. La . . o_ | 

Ubertates ninere, 7igerit. Et quod idem minetarii poſſint capere pro voluntate ſua boſcunt 

OO” illum ad mineramillam ardendam & fundendam. Et licttum eſt eis ca- 

pere boſcumt illum ad edificandum, & ardendum, & claudendum, Et 
quod licitun of es boſcum illum dare miniſtris minere predide pro ſti- 
pendiis ſuis. Et etian licitum et divitibus ejuſdem minere dare paupe- 
ribus de boſco illo ad ſuſtentationem ſuan quantum voluerint. Et dicunt, 
; quod, quia prediins boſeus fuit propinquior & utilior cuidam vene quan 
#pſt invenerunt, ipſt ſucciderunt boſcum preditum ad comburendam, & 
F fundendam mineram prediftam, & ad 4dificandum, claudendum, & ad 
| dandum pauperibus & miniſtris ejuſdem minere pro ſtipendiis ſuis, ſicut 
predifum eſt. Dicunt etiam, quod non eſt licitum aliquibus dominis boſ- 
corun poſtquam op'i minetarii inceperint ſuccidere in boſcis illis ad mine- 
ram predidtam, ſicut predifium eſt, aliquid de boſcis illis vendere,nec dare, 
ys tantum inde capere rationabilia eſtoveria ſua, Et dicunt quod ipſt &» 
Anteceſ. ſui, nomine Domini Regis in boſcis vicinis quorumcunque fue= 
rint ad mineran tal; libertate uſt ſunt a tempore quo non extat memoria, 
unde bene advocant quod ipſt ſucciderunt prediaum boſcum ratione ejuſ- 
dem libertatis, & non contra pacem, &c. Et Henr' & Joan' bene cognoſ- 
cunt quod licitum eſt minetariis predidis capere de propinquioribus &* 
utilioribas boſcis ad mineram Regis ardendam &+ fundendam, ſet dicunt, 
quod, ultra neceſſaria ſufficientia ad mineram illaw ardendam &* fun- 
dendam, vi & armis boſcum ſunns ad walentiam xl li. ſucciderunt, 
wendiderunt, & aſportaverunt, de quo nihil proficus ad mineram Re- 
gis devenit, nec ad ejuſdem minere promotionem. Et quod ita ſit, petunt 
_ quod inquiratur; unde ſi boſeus ille &+ alii de partibus illis deſtruantur, & 
ad aliqua alia inde facienda, quam ad mineram predidtam comburend' © 
frirmndend', hoc erit ad dampuum Domini Regis ;, pet' judic' ſi minetariz 
prediGi ad premiſſa que allegant, cum in manifeſtum dampunm Domini 
Regis redundant, admitti debeant, &c. cum deſtrudis bojcis illis ceſſabit 
miner illins proficunt, &c. dies dat' eſt in tres Paſeh', &c« 


Modo 


Cap.2 O. © Articuli ſuper chartas. 899 - 


| Modo reddit Oxenford 1x li. ad numerum de 20. in ora, (i.) ad numerum de Domeſday Oxen--. 
XX 0d, in uncia, fic interpretatur in lib. Abbatiz de Burton in 4 com? Staff, - ford{tr. ora Oxens 
* Moneta appellata elt, quianos monet ne qua fraus in metallo vel pondere fiat ; ford. & ibi ſzpe, : 
b Pecunia a pecudibus eſt appellata, ficut a juvando jumenta diQta ſunt, quia in pe- py realy Bog hong 
cudibus univerſa antiquorum ſubſtantia conſtabat : Antiquiſimi nondum.- aura + indi ns © quz 
argento invento, c #re utebantur, nam prius wrea pecunia in uſa fdit, poſtea#arper * Moneta unde 
tea, deinde e aurea {ubſequuta, Sed ab ca que incepit nomen retinuit, unde zrari- I9or. Jib.16, 


um dicitur, quod prius #s fuit in uſu, Hzc Ilidorus. Erhic.cap.17. 


, 4, : | Ron To Mes b Pecunia unde; 
{Nupouc &70 Ts was, hoc elt, a lege 0 in v commutatd; quia Qitn tatitea permu- c Unde zs, vide 


tatione mercium homines uti ſolerent lege, lege uſus nummi introdutus eſt. Dome Ceſars Commen, 
Deriveth it, a Numa Romanorum Rege, quia ipſe primus imaginibus notavit, 8& 5 es pecus 
titulo nominis ſui preſcripſit, Dthers imagine, quod dicitur nummas, eo quod TI 


oe” wy e Aurea quando, 
nominibus efhigieque fignatur, = f Nummus unde: 


. Panis Waſtelli de Ferlingo (i. ) quadrantis, derivatur a verbo Saxonico peops- Ferlirgus unde, 
ling, per contractionem Ferling,  Stat.deg1H.3. 
| AE” | . "7" 0 , Aſliſa pants, &Cc, 
Where you read de auri fodinis and argenti fodinis, it is affirmed by Mer- 
chants that have travelled foz gold, that thereare ſilver mines, that is, .the | 


is oare 0? (oil of ſilver digged out of the earth, and out-of that by arc is \ſils 

tried, but there is no oare 02 ſoil of gold, but it.is gold oziginally ii ſniall 

pieces as it were duſt, which being waſhed down the ſhoar, it is found by the 

yellowneſs of the water. And this is confirmed by Job ; foz he ſaith, Habet ax- Jobi,ca.2g.ver.x; 

gentum venarum ſuarum principia, & auro Tocus cli in quo conflatur: Syrely; & ver-6- 

there is a vein foz the ſilver, and a place foz gold where they find ic, -- Any 

ſon after, Locus Sapphirilapides cjus; & glebe- illius aurum ; The ffones of it 

are a place of Saphires, and the duſt of it-is gold. And yet foz diſtinction ſake 

It is called auritodina, I I . epi It [ea 
Foz Stannum, Tinn, England hach of ancient time furniſhed other conns Diodorus Siculuyj 

tries, both far and near, as you may read in. Diodorus Siculus, who lived in Ayz.1Þ-5-cap-8-fol, 

guſtus time, But Polibius, who wzote about two hundzed years befoze him, af- _ WK 

firmed this Jfland to be abundantly ftozed with tinnz And we have taken the wth 

ereater liberty herein (to delight, if we could, the Reader) foz that herewith 

we conclude this lat Chapter of this excellencParliament, nt 


E eee dg Statutum 


Scatur, de Aſportatis Religioſorum, 


Editum Amo 35 Edw. 1. apud Carliolen. 


TUper ad notitiam Dotnini Regis ex gravi querela Magna- 
| tum , Procerum, & aliorum Nobilium regni ſui perve- 
nitz quod cum Monaſteria , Prioratus, & Domus - Religioſz 
- laudem & honorem Det, s ad ar gerangs ſantz Eccle- 

r Regem & progenitores ſuos, & per diftos Magnates,, 
Nobiles R E ork FI Tech fundata Fiiſſent TA oo 8& 
tenementa quz plurima efſent data per ipſos dictis Monaſteri- 
is, Prioratibus, & Domibus, ac viris Religioſis in eiſdent 
Deo ſervientibus, ut in hujuſmodi Monaſteriis , Prioratibus , 
& Domibus Religioſis , tam Clerici quam Laici admitterentur, 
ſecundum ſuarum ſufficientiam facultatum 3 & infirmi ac. debi- 
tes fuſtentarentur , hoſpitalitates , eleemoſynarum largitiones, 8 
alia pietatis opera exercerentur 3 & pro animabus fundatoruttt 
przditorum , & hxredum ſuorum fierent in eifdem : Abba- 
tes, Priores, & Cuſtodes earumdem domorum , & quidam 
eorum ſuperiores alienigenz, utpote Abbates, & Priores Clu- 
nacen', & Pramontraten', & ſanforum Auguſtini , & Bene- 
diki ordinum , & cxteri qui plures alterius Religionis & ordi- 
nis noviter per fingula Monaſteria, 8 domos eis ſubjecta in 
Anglia , Hibernia, Scotia, & Wallia diverſa tallagia , cenſus, 
& impolitiones inſolitas, graves, & 1mportabiles, Domino Regt 
& Magnatibus ſuis mocullich » fteri ſtatuerunt, & pro ſuo 1- 
bito ordinaverunt, contra leges & conſuetudines difti regns 
Ex quo fit , ut numerus Religioſorum & aliorum ſervitiorum 
in hujuſmodi domibus & locis Religioſis per tallagia hujuſmo- 
di, cenſus, & impoſitiones oppreflis, minuitur cultus divinus, 
& eleemoſynz pauperibus , infirmis , & debilibus ſubtrahuntur, 
& ſalutes vivorum, & anime mortuorum miſerabiliter defrau- 
dantur : hoſpitalitates, eleemoſynarum largitiones , ac cztera 
ceſlant opera pietatis , __ quod olim in uſus pios, & ad 
divini cultus augmentum charitative fuerat erogatum , jam in 
cenſum reprobum eſt converfum. - Unde preterea , que pre- 
texmittentur , ſcandalum non modicum creſcit in POTS ».« 

amna 
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damna innumera, & exhzredationem fundatorum' przdiforur, & 


hzredum ſuorum , procul dubio perveniſſe noſcuntur : & adhne 
veriſfimiliter przſumuntur pervenire, nifi tantis & tam gravibus de- 
trimentis celeri & falubri remedio obvietur. Confiderans igitur Pr: 
fatus Dominus Rex fibi & populo ſuo valde- fore damnoſum, fi tam 
grandes jacturas & inſolentias ſaſtineret diutius ſub diffimulatione 
tranſire. i. : 


C Volenſque idcirco Monaſteria , Prioratus, & alias Domos 
Religioſas, & loca in regno & terris dotninio ſuo ſubjectis 
conſtituta ſecundum voluntatem & pita vota fundatorum ipſorum 
manutenere & defendere , & contra hujuſitiodi oppreſfiones de 
congruo remedio providere de cxtero , ut tenetur de confilio 
Comitum , Baronam, Magnatum, Procerum , & aliorum No- 
bilium , & regni ſui Commatum in Parliamento ſuo apud Weſt- 
monaſt' die Dominica proxim' poſt” feſtutn San&i Matthiz Apo- 
ſtoli Anno Regni fui 33. habito ordinavit & fſtatuit, ne quis 
Abbas, Prior, Magiſter, -Cuftos, ſeu quivis alius Religioſus, 
enjuſcunque conditionis , auit ſtatus ſeu Religionis exſtat ſub 

oteſtate & juriſditione ſua conſtitutus, cenſum aliquem per 
F tores ſuos Abbates, Priores, Magiſtros, Cuſtodes Religi- 
ofarum Domorum , vel locotum impoſitum , vel inter fe ipſos 
aliqualiter ordinatum extra regnum & dominium ſuum ſub no+ 
. mine redditus \, tallagn , apporti ſeu impoſitionis cujuſcunque , 
vel alias nomine excambii , venditionis mutui , vel alterius con- 
trattus quocunque nomine cenſeatur, per ſe vel Mercatores, ant 
alios clam vel palam, arte vel ingenio defer' vel tranſmittat, ſeri 
deferri faciat quoquo modo, nec etiamn ad partes exteras- ſe diver- 
tat cauſa viſitationis, aut alio colore queſito , ut fic bona Monaſte- 
rtorum & Domorum ſuarum extra _— & dominium przdiftum 
abducat. Et fi quis contra praeſens ftatutum venire preſumpſerit, 
confiderata qualitate deliQi, & regiz prohibitionis penſato contemp- 
tu, graviter puniatur. 


C Praterea inhibet prefatus Dominus Rex omnibus 8 ſingulis 
Abbatibus, Prioribus, Magiſtris, & Cuſtodibus Religiofarum domos+ 
rum & locorum, alieniginis quorum poteltati, ſubjetioni, 8& obe- 
dientiz domus eorumdem ordinum in regao & dominio fuo exiſten- 
tes, ſubdun?, ne de cztero tallagia, cenſus, impoſitiones, apporta, 
ſea alia quzcunque onera aliquibus Monaſteriis, Prioratibus, ſeu 
aliis domibus Religiofis cis Cut prxdicitur ) fic ſubjeftis imponant, 
{a faciant aliqualiter aflidere, & hoc ſub forisfattura omni» 
um, quz in poteſtate ſua obtinent, & forisfacere poterunt 1n 
futurum. | | 


C Et inſuper ordinavit Dominus Rex & ftatuit , quod Ab- 
bates Ciſterc', 8& Przm' ordinum aliorum Religioſorum , quo- 
rum figillum in cuſtod* Abbatis, & non conventus, rom 

idere 
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ſidere tantummodo conſuevit., 'de cxtero -habeant figillum, com- 
mune , & illud in cuſtod* Prioris Monaſterii ſeu domus - & qua- 
tuor de. dignioribus;, 8 diſcretioribus ejufdem loci - conventus, 
ſub  privato ſigillo Abbatis ipſtus | loci. cuſtod* deponend?. Ita 
quod Abbas , ſeu Prior' domus cut, prxeſt', per ſe contra alj- 
quem ſeu oblig, nullatenus poſſit firmar” , | ſtcut haftenus fieri 
conſuevit. Et f1 forſan aliqua ſcripta oblig' donationum, emp+ 
tionum , venditionum , alienationum , ſeu aliorum quorumcun- 
que contra&t' alio ſigillo, quam tali ſigillo communi , ſicut 
prxmittitur cuſtodits, mveniantur a modo figillata , pro nullis 
penitus habeantur , omnique careant firmitate. Cxterum inten- 
tionis Domini Regis non | exiſtit Abbates, Priores , '& alios 
Religioſos alienigenas per ordinationes &. ſ{tatuta expreſla fupe- 
rius ab officio: viſitationis in regno &' in dominio ſuo exercen- 
do excludere , quin per fe ipſos vel alios, Monaſteria, & alia 
loca eis m regno' & in dominio fais predictis ſubjecta, juxta 
officii ſui debitum in- his duntaxat quz ad obſervantiam regu+ 
larem, & ordinis ſui diſciplinam pertinent , libere valeant viſt- 
tare, Proviſfo quod illi qui officium hujuſmodi viſitationis exer= 
cuerint, nihil de bonis aut rebus hujuſmodi Monaſteriorum, Pri- 
oratuum, . & domorum extra” prxfatum regnum & dominium, pra- 
ter rationabiles & moderatas  corum exemplas, deferant, vel des 
ferri procuxant. | | bn 


C Et licet/ ordinationum & ſtatutorum preſcriptorum pronun- 
Clatio &, publicatio a Parliamento proximo preterito uſque ad prz- 
{ens Parliamentum apud Carlolum in Octabis Sandi Hillaru, anno 
regnt ejuſdem Regis Edwardi 35. certis ex caufis, & ut cum ma+ 
jore deliberatione & maturitate procederent, remanſerit in ſuſpenfo, 
Domimus. Rex poſt deliberationem plenariam & traftatum cum Co- 
mitibus, Baronibus, Proceribus, & aliis Nobilibus & Comitibus 
regni ſui. habitum in przxmiſſis, de confenfu eorum unanimi 8& con- 
cordi ordinavit & ſtatuit, ut ordinationes & ſtatuta przdida ſub 
forma modis & conditionibus ſupra contentis a primo die Mait 
prox” futur in antea inviolabiliter obſerventur perpetuis temporibus 
valitura : quodque tranſgreſſores ipſorum pxnis extunc ſubjaceat ans 
notatis. | 


The reaſon wherefoze this Parliament was holden at Carlifle, appeareth 
by the waic of Parliament direced to the Lozds, viz. Quia ſuper ordinationem 
& ſtabilimentum terr# noſtrz Scotiz, necnon & aliis negotiis nos, & ſtatum regni 
noſtri ſpecialiter tangentibus, apud Carliolum in oftab. ſanRi Hillarii proxim? fu- 
tur? Parliamentum' tenere, &c. | | «ts 

There were two miſchiefs befoze the making of this Act, but both of chettt 
tended to one end, viz. the grievous oppzefſion of Churches and Ponaſteries'; 
the one from the Pope. the other mentioned in the Pzeamble. 

Foxthe firſt, In hoc Parliamento per majores graves depoſitz fuerunt querimo- 
nix de oppreſhonibus Eccletiarum, & Monaſteriorum multiplicibus,& extortionibus 
pecuniaram per Clericum Domini Papz, magiſtrum Wil Teſta noviter in regnon; 
* $58 x GI 24s SN +4 | | | -_qaucrum” 
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ducum : preceptum - eſt eidem Clerico de afſenſu Comitum & Baronum, ne de 

c#tero talia exequatur :: Fo2 the King and the Lo2ds adjudged tt unjuft, that the 

Pope ſhould take any pzofit of the houſes of their foundation ; and therefo2e 

this Act dealeth not herewith, but the Lozvs p2ohibited his collecoz, and left Ror.clauſ. 19 8.3; - 
the party grieved to his remedy by P2ohibition, o2 other remedy by Law, as m-37. Rot. Franc' 
had been befoze, and after was uſed, as by the Reco2ds and Authdzities quoted 1% og og : 
fn the margent (among many others) which are wozthy your reading, moze or oh he _ 
at large appeareth 3 and ſo much foz that firſt miſchief. The other miſchief aps go, ;x. ein, a 
peareth at large in the Pzeamble, wherein the Pope, having ſo great power tergo. 48 E.3. tit. 


over the Abbots and P2iozs aliens, had a hand fo2 his own benefit, 33, 1494 a 
* The Commons complain againſt pzoviſions coming from Rome, whereby Ps ny" + fin. 


ſtrangers were enabled within this Realm to enjoy Cccleſiaſtical dignities, &c. tothe 117. 51 E.3: 
by means whereof daily alms was decayed, the treaſure of the Realm tranſpo2- nu.78. Ror.Parl, 
ted, the ſecrets of the Realm diſcovered; and the Clerks within the Kealmim- 73 K-2:0u-43- 
poveriſhed; And that the Pope had in moft covert wiſe granted to two new 7 gugorony 0ae 
'Cardinals ſundzy Eccleſiaſtical livings within the Realm, and namely to Car-  ';» DSA 
dinal Paragots above 10000 Marks yearly tar: they therefoze require of the * Ror.Parl.17 E.3; 
King and Lozds ſome remedy, fo2 that they neither could, noz would any longer 2-55 
bear thoſe ſtrange opp2eſſions, oz elſe to help them to.expell out of this Realm 
the Popes power by fozce, The anſwer of the King was, that he underffod well 
theſe miſchiefs, and willeth,that between the Lo2ds and Commons ſome remedp 
might be found, whereunto he might aſſent : hereupon the Lozds andCommons 
ſent fo2 this Act of 35 E.1. upon the like complaint, thereby fozbidding,that any 
thing ſhould be attempted, oz bzought into the Realm, which ſhould tend to the 
blemiſhment of the Kings Pzerogative, 02 in p2ejudice of his Lozds o2 Com- 
mons, and ſo at that time, upon conſideration had of this Act of 35 E.1. and fo 
fitrther remedy, an Act of pzoviſton was made, 

Alſo the Statute of 25 E.z. made againſt pzoviſions, reſervations,tc. reciteth 24 g.3.far,unic; 
this Statute of 35 E.r. and gronnded that Act upon the ſame. Do as this Ac (as * 25 £.3. de pro: 
pott may perceive ) hath ben of very great and high account. And now let us viſor* per laſſenc 


| x des Counts, Barons 
perule the wozds thereof, & auters Nobles, 


C Ex gravi querela Magnatum, Procerum, & aliorum Nobilium +. 5+, 
regni, | At is recited by the ſaiv Act of 25 E. 3. that this Act of 35 E. 1. was per by retinas, 


made at the petition of the Comminalty of the Kealm, and here it is ſaid, ex Counts, Barons, & 
gravi querela Magnatum, &c. and yet both ſtand well together z fo2 Knights of roo as ny ; 
the Shire, and other Gentlemen of the houſeof Commons are included under \jj1 "E.2 ; agg 
theſe Wwo2ds, aliorum* Nobilium : fo2 Nobilitas e ex, ſuperior & inferior ſu- $hriefes. ns 
perior belongeth to the Lo2ds of Parliament, atLinferior to Knights and Genz 7 E.x. de Religio4 
tlemen of name and blod, who are in this Act termed Nobiles, ſis. W.z. inthe 


- = Preamble, 
C Quod cum Monaſteria, Prioratus, & donius religioſz, &c. ] 
Pere ts rehearſed the end of the creation of Religions houſes, viz. ad laudem & FE 
honorem Dei, & exaltationem ſandz Eccleſiz per Regem, & progenitores ſuos, & 4 8-2-09-13+ 


per dictos Magnates, & Nobiles, & corum anteceſſores fundata fuiſſent, &c, ape we +" 
I3R.2.nu-19, 


Quidam corum fuperiores alieniginz. ] It appeareth in a Parliament _ T c at, 


Roll, chat the Clergy (whereof Pziozs aliens were part) had a third part of the ca.5.& Rot.Parl. 
poſſeſſions of the Realm, Theſe Abbots, P3ziozs, and Pztozeſſes aliens were x H.5.0u-38. 22 E+ 
julfly complained of, as by this Act appeareth, and many times upon like com- 44+ eo 0 | 
plaints fair pzomiſes were made foz refozmation, but no amendment cvuld be - $465" : 
had, till they were taken away, and their poſſeſſions given to the King by Af 14 £.3.21. 20E-3i 
of Parliament. Se the Parliament Rolls of 4 H.4. and 1 H;5; annuity 24+ 
Note, thele P2iozs and Paiozeſles aliens were Nozmans and French meti, 423-70 | | 
and in time of War with France, the King by che Common Law might arid 37 7:54 7 7 
did ſeiſe the poſſeſſions bf the Pxiozs aliens within this Realm into his hands, 4 H.q.7. 7 Re20 
without any office,#c. Se the ftatutes of 7 R.2. 13 R.2. 1H.5, againff French- cap. 12+ 13R-2- 
men and aliens, to receive oz have any Benefice in England, cap» 1 Hg.ca.7e 


C In 
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accord, 


Rot.Parl. 19 E.3. 
gbi ſupra. nv.g9, 


Omg, 


C In Anglia, Hibernia, Scotia, & Wallia. '] Foz Scotland, 4c. ſ& 
divers recozds and authozities in Law, Rot. Parl. Paſch. 21 E.1. rot.1. 6& rot.2. 
magnum placitum inter Regem de Norwey, & Regem Scotiz. Rot. Vaſc? 22 E.1. 
m.23, Trin.25 E.1. coram Rege, rot.6.Norff. Robertus de Tony, &c, Mich. 33. E.1. 
coram Rege; rot.127, Scotia. 28 E.1. the letters of all the Nobility of Cngland 
fn the nawe of themſelves, and of the whole Comminalty in Parliament aſlem- 
bled to the Pope, a Duplicat whereof under the ſeals remain in che Crchequer, 
which we have ſ&n, and a copy whereof we have. Jn the ſame year tead alſs 
the Kings letters to the Pope, which Walſingham rehearſeth, page49.. and the 
2.02ds letters, pag.54. Read alſo Walling, pag.17,6c. where many moze Authozs 
be cited, 6 pag, 31,32. 121,138. & Matth' Wetim'' pag, 420,423,443,452..&c. 
Holl.fol.1 16,117. Policron.lib.7.cap.39. Stow.303. Fox, 269,341.Rot.Parl. 14 E.3. 
nu,13. Stat.2, & 42 E.3- nu.7. De in the Parliament Rolls, in every Parlia- 
ment petitiones Scotiz. Rot.pat. to E.3. 2 part comes Arundel,&c.. Brit.tol.25. ab. 
6 E.3.18. 1E.3.17. per Cant? 8 R.2, cont” claim 13. 7 H.4. corody 7. 33 Heneq.4. . 
& 5. 8 Hen.5.4. 7 E.4.27. Forteſcue, fol.17, Pl.com.126. Dier 13 EL in manu- 
{cript. | 


C Diverſa tallagia, cenſus, & impoſitiones inſolitas, graves & im- 


portabiles, &c. ] © the expoſition upon the Dtatute of Magna Charta,cap. 
30. when the King began to uſe the wozd of impoſition; but Here ts the firft 
ſkatute that we remember, wherein this wozd Impoſition was uſed 3 and obſerve 
well from whom it came ; and therefoze here theſe impoſitions be called inſoli- 
tx, and this wozd Noviter &c. expzeſſeth ſo much ; and becauſe they were un- 
accuſtomed and newly impoſed, they were graves and importabiles, and againſt 
the laws and cuſtoms of the Realm, 


C Contra leges & conſuetudines dicti regni. ] Yere it appeareth,that 
tallages, aſſeſſments, oz impoſitions, ſet by any luperiour, fozreiner oz other, 
Eccleſiaſtical oz Tempozal, upon his inferiour, o2 any ocher, though they have 
never ſo fair pzetexts, as to recover the holy Land, #c. are againſt the law and 
cuſtom of the Kingdom of England. 

And here it is to be obſerved, how this Act hath ſince the 17 year of E.3.ben 


dealt withall ; foz at that year a bzanch of this Dtatute was recited, that fozban 


that any thing ſhould be attempted'd2 bzought into the Realm, which ſhould cend 


'tothe blemiſhment of the Kings pzerogative, oz in pzejudice of his Lozds and 
-Commons, which now is whollp omitted, 


Accipe nunc horum in{idias, & crimine ab uno 
Diſce omnes— — 


C Minuitur cultus divinus, &c. ] That Ads of Parliament have been 


- made at the petition ſometime of the Nobles, many times of the Commons, 
and of the Lozds anv Commons in cauſes Eccleſiaſtical foz the honour of God, 


foz advancement of divine wozlſhip, foz the infkructioa of Gods people,and main- 


- tenance of-wozks of piety, andthe like, appearech in this Ac, and in many 


other Acts of Parliament : foz Regesqui ſerviunt Chriſto, faciunt leges pro Chri- 
ſto. To omit the ancient Statutes made in Parliament befoze the Conqueſt of 


- Walter Lamberts edition, we will recite ſome few which ſhall ſuffice in a mat- 


ter ſo frequent and evident, W.2, 13 E,1. cap.43. 21 E.3. fol.60. the Wilhop of 
Nozwich his caſe, 25 E.3.cap.22. 25 E.3: Stat.de proviſoribus, 27 E.3.cap.1. 36 E. 


_ 3-cap.8. 38 E.3.Stat,2.cap.I. & cap. 4. 45 E.3-cap.3.Rot.Parl.51 E.3.nu.13. 3 R#. 


Ca.3. 7 R.2.Cap. 12, 12 R.2.Ca.15. 13 R.2.Stat.2.cap.2.6 3, 16 R,2.cap.5. 2 H.4.Cas 

3.& 4+ 4 H.4-cap.12.& 13, 6 H.4.cap.1. 7 H.4-cap.6.8 8. 9 H.q.cap.8.1 H.5.cap:5. 

3 H.5.cap.4.2H 5.cap.3. 2 H.5. Stat.2. ca.2. 4 H.5.cas. 3 H.7.ca.6. 11 Hezcap.s. 

pen OCAVE all Statutes that take away pziviledge and benefit of Clergyand 
nary, | | 

C Sic 
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 C Sic quod olim in ufus pios, & ad divini cultus augmenturh Lib.r1.fol.73.bi 
charitative fuerat erogati, nunc in cenſum reptobum eſt converſum, Magd.Coll.caſey 
If it be obſerved of whom they are ſpoken, theſe wo2ds are ſharp and bitter : foz, 
as a rep2obate fs abjectus.8& creatus diabolo, ſo a rep2obate ſenſe is an abject any 
damned ſenſe, and the like is frequent in Parliaments, when any thing is at- 
tempted oz done againſt the honour of God, the p2erogative and dignity of the 


King, the laws of the Realm oz the Common-wealth, Rot.Parl; 
* The Pope, fo2 divers uſurpations, is called the common enemy to the hy, «- Stat. Tr. 
King and the Realm, | u.38, Vid. 17 E.31 


a By bzocage and unlawful means the Pope receiveth ſo much of Eccleſiaſti- pt "9 nu.13: 
cal dignities in this Realm; as is moze then the Kings wars, who then was, 6 38 E.3.cap.1, 
and of long; time had been in an open and chargeable war with France, 233>4- _ ; 

b Note, in the Roll of Parliament of the Statute of Pzoviſozs, there are ©3%:Parl-50 E-3: 
mo2e ſharp and biting wozds againff the Pope, then in the pzint, a myſtery ofs go{euri. x8 E.3; 
ten in uſe, but not to be known of all men. $6 nu.32. Stat.2. 

c That the byocars of the ſinful City of Rome foz money pzomote many Cai- Ror-Parl. 51 E.3. 
tifes, being altogether unlearned and unwozthy, to a thouſands Parks livinixs 2973: 3.K+2: 


yearly, where the learned and wozchy can hardly obtain twenty Barks,where- #3. Aot-Part. 


: , nu.37. 6 Hg. 
by learning decayeth, top. 1. of che hors 
, rible miſchiefs 


FOR F - and damnable cu- 
. .C De concilio Comitum, Baronum, Magnatum,Procerum, & alio- 


rum Nobilwum, & regni ſu1 Comitatuum in Parliamento ſuo, &c. | newinto theCourt 
Vere the P2elates are omitted, and this Statute was made by the King, the FEES 
Fobles, and the Comminalty3 and tt is objected, that therefoze this is no Act 4 ; 
of Parliament, and fo2 authozity the Roll of Parliament in 21 R. 2. ts cited, 
where it is ſaid, that divers judgments were heretofoze undone, foz that the 
Clergy were not p2eſent. To this ſome have anſwered,that a Parliament may 
he holden by the King, the Nobles and Commons, and never call the Pze- 
lates to it ; Zut we hold the contrary to both theſe, and ſhall make it manifeſt 
by Recods of Parliament, wherein fo2 the better underſtanding hereof,we will 
obſerve this ozder : firſt, chat the Biſhops ought to be called to Parltament z; 
ſecondly, where Acts of Parliament are god without them : and laſtly,that this 
Att of 35 E.x. is an Act of Parliament, | 

Ts the firlt, every Biſhop -hath a Barony, in reſpect whereof, ſecundum le- 
gem 6 conſuetudinem Parliamenti, he ought to be ſummoned to the Parliament 
as well ag any of the Nobles of the Realm: Andlikewiſe 26 Abbots, and two 
P43i02s had Waronies, and thereby were alſo Lo2ds of Parliament z and when 
the Ponafteries were diſſolved, the Lo2ds houſe loſt ſa many members that hav 
voices in Parliament, But ſeeing it was done by authozity of Parliament, it 
was no impeachment to the pzocedings in Parliament, | 

To the ſecond, if they voluntarily abſent themſelves,then may the King,the 
Nobles and Commons make an Ac of Parliament without them;zas where any 
offender is to be atcainted of high treaſon, oz felony, and the Biſhops ablens 
themſelves, and the Ac p2oced, the Act is god and perfect, 

Likewiſe if they be pzeſent, and refuſe co give any voices,andthe Act p2oreed, 
the Act of Parliament is god without them, 

Alfo where the voices in Parliament ought to be abſolute,either in the affir- 
mative 02 negative, and they give their voices with limitation oz condition,and 
the Ac p2oceeds, the Act is god 3 fo2 their conditional voices are no voices, 
Þ or every of theſe we will p2oduce examples out of the Recozds and Rolls of 

arliament. oe 

At a Parliament holden a dic Nativicatis San&i Johannis Baptiſte, in 3 fepti- Dorſ.clauſ.an. 
manas anno 15 E. 2. the: P2elates, Counts, Barons, and Commons of the 752-225: 
Realm charge Sir Hugh Spencer the father Carl of Winchefter, and Hugh his 5. ye..mas.char; 
ſon Earl of Gloceſter with many high and hainous offences, as the Act called 2 part tol.gs. © 

Fffe exilium 


ſtoms ititroduR of 
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exilium Hugonis Leſpencer patris & filii 3 the Carls and Earons, Peers of che 
Realm, in the pzeſence of the King p2onounce judgment againſt them,as by the 
Act appearethi And after at a Parliament holden at Yozk, a die Paſch. in 3 ſep- 
timanas, the ſaid judgment and attainder again( them (by the Kings exozbis 
Dorſ.clauf. 18 E.2. tant favotrr towards them, whoſe favourites they were) was adnulled;z andone 
m.13: in ſchedula, of the cauſes was, foz that the ſaid judgment was given without the Pzelates, 
whereas the ſame being an Aet of Parliament, and entered into the Parliaz 
x E.3. cap. ment Roll, as other Acts at that Partiament were, and the conſent of the Bi- 
{hops doth manifeſtly appear, foz that they were parties ts the charge, and af- 
ter it was adfudged by atthozity of Parliament, that the ſaid judgment againf> 
them was god, and confirmed the ſame ; ſo as they that beheld but on the out- 
fide of the adnullation, and twked not into all parts of the fozmer Ac, any 
_ not the Act of x E.3. might ſay as the Commons ſatd, as ts afozeſaiv, in 
2I 1.2, 
3R.2.ſtar.2.ca.z3.  Atthe Parliament holden inthe chird year of King Richard the ſecond,a Bill 
Read the Srature Was erhibited againff the Clergy with many bitter wozds, foz the ill diſpoſing 
at large. of the Dignities, Dffices, Parſonages, Canouries, Pzebends, and other Bene- 
fices, whereof they were Patrons, and were in their gift, whereof many incon- 
'veniences followed, the Biſhops and other P2elates taking great offence at this 
WLill,abſented themſelves,whereupon the King,upon the complaint of his Coms 
— by the advice and common aſlent of all the Lozds Tempozal, paſſed the 
il, 


Ror.Parl. 3R.2- : Jn the ſame Parliament great complaint was made of the ertoz2tions com- 
_ & 40 mitted by the Biſhops and their Officers; and thereupon a Bill was framed, - 
u<© 7 Re2. C2.12% that Juſtices of Peace might enquire thereof, and a fozm of a Commiſſion des 
' fired to be enacted; the Pzelates and Clergp made their p2oteſtation expzeſly 
againſt the ſaid Blk, to hear extozttons,xc. tending to the blemiſhing of the 1i- 
berty of the Church,#c. whereunto it was replied foz the King, that neither foz 
their ſaid p2oteffation, no2 other wo2ds in their behalf, the King would not ſfay 
ts grant to his Juſtices in that caſe, and all other caſes, as was uſed to be done 
in times paſf, and was bound to do by vercue of his oath done at his Cozonation, - 
whereupon the ac and fozm of a Commiſſion paſſed as was deſired. 
Rot.Parl. 11 R-2. . At the Parliament holden in the'r x pear of Richard the ſecond, in che be- 
Bu-9,10- inning of the Parliament holden in that year, the Archbiſhop of Canterbury 
made openly in the Parliament a ſolemn p2oteſtation foz himſelf,and the whole 
Clergy of his P2ovince, which he defired might be entred, and ſo it was 2 the 
effec whereof was, that albeit they might lawfully be pzeſent in all Parlta- 
ments, yet fo2 that tn this Parliament matters of treaſon were to be entreated 
of, whereat by the Canonical law theyought not to be pzeſent ; they therefo2e 
abſented themſelves, ſaving their liberties therein otherwiſe : The like p2ote- 
ffation. did the Eiſhop of Dureſme and Carlifle make, At which Parliaments 
divers ſatutes were made, nothing concerning life oz member, as the 7 Chap- 
ter concerning Perchants, the $ Chapter touching Annuities, the 9 Chapter a- 
Kainſt new JImpoſitions, the x1 concerning keping of Aſſiſes,f#c. all which were 
god and perfect ſtatutes, and yet the P2elates aſſented not to them, 
T3 R.2.cap.2+ At the Parliament holden in the x3 year of Richard the ſecond,when the two 
13 R.2.Cap.3- Wills were tead, the one inticled a Confirmation of the ſfatute of pzoviſozs,and 
Vid. x8.5.ca.7- the foafeiture of him that accepteth a Benefice againft that ſtatute 3 the other 
intitled the penalty of him thac bzingeth-in a ſummons 02 ſentence of excom- 
municacion of the Pope againſt any perſon upon the ſtatute of Pzoviſozs, any 
of a Pzelateexecuting it, both which Wills tended to reſtrain the Popes autho- 
ritp, which he clatmed in diſpoſing of Eccleſiaſtical pzomotions within this 
Rot.Parl. 13 R-2- Realm, The Archbiſhops of Canterbury and Yozk foz the whole Clergy of 
RU-24+ ' their p2ovinces made their ſolemn p2oteſtations in open Parliament, that they 
in no wiſe meant 02 would aſſent co any ſkatute 02 law in reſtraint of the Popes 
atthozity, but utterly withſtod the ſame, the which their pzoteſtations at _ 
requeſts 
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requeſts were inrolled, and yet both Bills paſſed by the King, Lozds andCom- 
mons, which are in pint; WY | | ohh | 
. . S& the ſkatyte.of 16 R.2. amd many others, 117 1449, | 5/5116 Revs capes; 
" At is enacted bythe King, Lozvs Tempozal, and Commong, ;that no man: Ror Parliament: 
ſhould contra,oy marry himſelf to any Queen of England, without the ſpecials £508.27: 
licence and aſſent of the King, on pain to loſe all his gods and lands, - -. | 

The Biſhops and Clergy being p2eſent afſented to this Will, as far fozth as 
the ſame ſwerved not from the Lawof God, andof the Church, and ſo as-the 
- fame impoated no deadly ſin, this was holden no aſſentz and therefoze it was 

enacted by the King, Lozds Tempozal, and Commons, and ſo ſpecially entrev, ! 
omitting the P2elates, : | Kan 

And thus much as concerning the ſecond Article thall ſuffice, 5 | 
-Astothe third point, when an Act is ſpecially entred, that it was enacted by oe wap F 
the King, the/Lo2vs Tempozal and Commons, ir muſt be intended, that the - bd wp = 
Biſhops abſented themſelves, o2, if they were pzeſent, p2oteſted againlt it, o2 £42 2-42. ai 
rave ſuch voices as were contra legem & conſuetudinem Parliamenti. And fo} unic. and by the 
this Act of 35 E.r. in Letters patents made within 8 years after this ſtatute, Record of Parlia- 
it is affirmed to be an Act of Parliament 3 by four Ads of Parliament in the 7 In 17 E.3, 


4 and 5.and 25 year of E.3. the ſame is holden foz an Act of Parliament, and 2 vPr* 


20 E.3. Abb.14: 
fo it is in 13 R.2. cap.2. ſiat.2, 27 H.6, annuitie 


, 4s 
C Cenſum aliquem per ſuperiores, &c. | This bzanch is plain, and 
nedeth no expoſition, 


C Conſiderata qualitare deli, & regiz prohibitionis penſato con- 


temptu, graviter puniatur. ] That is, by fine and impziſonment, accozs 
ding to the quality of the offence, 


C Ne de cztero tallagia, &c. ] Hereby are all ſuch tallages fozbidden, 


C Et hoc ſub forisfactura omnium, que in poteſtate ſua obtinent, 


& forisfacere poterunt in futuro. ] This is the like fozfeiture as is given yia.ſtat. demong 
by other ſfatutes in caſe of Przmunire, viz. the foxfeiture of his lands, which he ra mag.cap.3. 
may kozfeic, and of his gods, and to be impziſoned at the will of the King, rg ry 


C Quod Abbates Ciſterc & Prxmonſtr ordinum, &c.] This bzanch w_ 
(as it hath been reſolved) is impoſſible, and inconvenient to be obſerved: im- 27 1.6. annuiti 
poſltble, becauſe it is hereby enaged, that the common ſeal, &c. ſhould be in the 4. 
cuffody of the P2ioz, and of four of the wozthieſt and diſcreteft of the Covent, Þ-8 a 
ſealed tip with che p2ivate ſeal of the Abbot, #c. and if any wiiting, &c, Hould o_ _— 
be ſealed with any other ſeal then with the ſaid common ſeal ſo (as is afozeſaiv) * 
kept in cuſtody, it ſhould be void, #c, fo if it be kept in cuſtody under the ſeal 
of the Abbot, then no wziting can be ſealedby the Abbot, and if the Abbot ta- 
Keth tt out, and ſeal, #c. then is it not kept in cuſtody under his p2ivate ſeal ; 
and therefoze it was reſolved by the whole Court of the Common Pleas, that 
this bzanch being impoſſible to be obſerved, is void 3; the Court alſo reſolved, 
that it was inconvenient : fo2 they ſaid, that if the ſfatute ſhould be obſerver, 
_ deed that paſled under the common ſeal might be undone by a ſimple ſur- 
mile, tc. 
Bracton ſaith, that Lex eſt ſanRtio juſta, jubens honeſta, & prohibens contraria 3 Bra.lib.1.cap; 
{o as every law muſt have thzee qualities : 1. it mult be juſta : 2. jubens hone- 
lia: 3. prohibens contraria, And if it be juſta, it muſt have five pzoperties 3 
I. if muſt be 1. poſſibilis, 2. neceſſaria, 3. conveniens, 4. manifeſta, 5. nullo pri- 
vato commodo, {ed communi utilitati edita. And this is grounded upon holy wait, Pcov.cap.s: 


Legum conditores juſta decernunt, Ve qui condunt leges iniquas, & ſcribentes ver-15+ ; 
1ulittiam {criplerunt, ' Eſa.cap.10, VEr.1; 


Ffftf 2 C Ceterum 


. \ 


588. 


De Aſportatis Religioſorum. ns 


C Czterum intentio Domini Regis non exiſtit, &c. [ Þy this 
bzanch the power of viſitation 1s reſerved with th2e reſtrictions o2 limitations x 
I, Joxta officii ſui debitum, 2. in his duntaxat, que ad obſervantiam regularem, 
& ordinis ſui diſciplinam pertincnt: 3. proviſo quod,&c. nihil, &c. extra pre- 
fatum regnum, &c, deferant. 


C Et licet ordinationum & ſtatutorum, &c. a Parliamento prox- 


Mm pr#terito. ] That is, at a Parliament holden at Weſtminſter, dic Do- 
minica prox? poſt feltum fanQi Matthzi Apoſtoli, in the 33 year of E.1. 


| C Cum majore deliberatione & maturitate procederent. ] Accozd- 
ing to the ancient ritle, Deliberandum eſt diu, quod ftatuendum eft ſemel. 


Stat. 
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Statutum de frangentibus Priſonam, 
EDITUM Amo 1FEdv. 2. 


OR ———__ 


E priſonariis priſonam frangentibus, DominusRex vult & przx- 

cipit, quod nullus de cztero, qui priſonam fregerit, ſubeat ju- 

icium vitz vel membrorum pro fractione priſonz tantum, niſi cauſa, 

pro qua captus & impriſonatus fuerit, tale judicium requirat, fi de illa 

ſecundum legem & conſuetudinem terrz fuiſſet convictus, licet tempo- 
ribus preteritis aliter fieri conſuevit. 


At a Parliament holden at Weftminſter in Cro. Aſſumptionis beatz Marie, Inter placita & 
anno regni E.1.23. the like Act of Parliament was made with the like ticle as rot amr = 
this is, rotidem verbis3 aud therefoze it map be, that it was recitedand affirmed 22%, ** © 
at the Parliament holden in 1 Ed.2. which only is mentioned in our pzinted 
Boks. 

It appeareth by our ancient Autho2s of the Law, that if a pziſoner, whatſo- rea 
ever the caniſe was foz which he was committed, had bzoken the Kings p2iſon, R59007e 
and eſcaped out, it was felony 3 becauſe, intereſt reip. ut carceres ſint in tuto: but $ranf.pl.cor.3ob- 
pet it mult have been an actual bzeaking of the pziſon ; fo2 if the dwz had been 
open, and he had gone out, o2 if others without his p2ivity had b2oken open the 

2iſon dw2, #c, and he goeth out and eſcapech, oz if the Gaoler himſelf had lec 

im out in theſe caſes it had been no felony,becauſe the p2iſoners did not acus 
ally bzeak the p2ifon, And ſo it is of a felon that is under cuſtody of the Kings 
officer (which is an imp2iſonment in Law) and divers men do reſcue oz take 
him by fo2ce out of the cuſtody of theKings officer, this is felony in them all 
by the common Law. And ſo doth Huſley chief Juffice repozt the caſe, that in « x, fol.6a. 
the raign of Ed. 4. when he was Attozney, tit was reſolved by Billing chief Ju- 
ſkice, Choke, and the Judges, that the reſcous of a felon, to take him out of cuſto- 
dy and p2ziſon, was always felony by the common law, but of the pziſoner him- 
felf it was not, #c. which mult of neceflity be incended,when other men did reſ- 
cuehim, oz bzeak open the p2iſon without his p2ivity, and theſe wozds in the re- 
pot (tanque leſtatute fuit fait de frangentibus prifonam) ought to be omitted, 

Fozalmuch as every man deſireth to be at natural liberty, the Pirroz com- 
plains of the common law in this point, and ſaith, Abuſion eſt a tener eſcape de mirr.cap. g.5.1. 
priſoner, ou de bruſerie del Gaole pur peche mortell, car cel-uſfage neſt garrant per 
nul ley, nc in nul part eſt uſe forfque in ceſt Realme, & en France, cins eſt leu gar- © ! ee” ap 1 E.3. 
rantie de ceo faire per la ley de nature. Hoc ille, Ao ge 

Is 

C Nulius de cztero qui prifonam fregerit. | Nota, « he that is in the 36s E.2,det.192- 
Stocks, o2 under lawful arreff, ts ſaid to be in pziſon, although he be not infra 73 E-3-bare-153- 
parieres carceris : and therefo2e this bzanch extendech as well toa pziſon in law, 7? ns 5 8 
as to a p2iion in ded, 9 Albetc divers lozds of liberties have cuſtody of the pzi- pric.q2. 5 8.4. 
ſons, and ſome in te, pet che p2iſon tit ſelf is the Kings pro bono publicoz and cap. 10. 
therefozc it is to be repaired at the common charge : foz no ſubject can have the * 22 £3: a_ 
p2iſon it teif, bur the King only ; And therefoze Britton, ubi ſupra, ſpeaking of ha: ar —_—_ 
the Eings p2iſon, doth include all pziſons, * Foz that which was called the y E.6.cap-12. 


Wiſhops 


= = 


De frangentibus Priſonam. 
Kiſops p2iſon, ſ& the ſtatutes of 23 H.8. and 1 E.6. This(tregerit) is intended 
an actual bzeaking of pziſon, as hath been ſaid, 
x afl.p.6. 3 E.3 If the Sheriff hapeza Capias upon an indictment of fekony againſt A. and cos 
coron.333-FitZ. qigg td arreſt him; is/Co diſturbed, that he cannot.atreft him, this is no felony 3 
gh wer fo2 A. was never in pziſon : and therefoze p2iſon in that caſe couldnot be byoken. 
Pl.com.fol.13. Jn ſome caſes it, islawful foz the: p2iſoner to bzeak pziſon both at the com- 
mon law, and notwithtanding'this ſtatute : As if the p2iſon be ſet on fire, ei- 
ther by lightning oz otherwiſe, unleſs it be by the p2ivity of the pziſoner, he 
may bzeak p2iſon fo2 ſafeguard of his life, Et ſic in {imilibus. Foz, Quodcun- 


que aliquis ob tutelam corporis ſul fecerit, jure id fecifle videtur. Wut it muſt be 
inevitabilis neceſlitas, 


__ yo 


| H.6.8. 9.4.26, , þ C Subeat judicium-vitz vel membrorum. ']. Theſe wows at the ma- 
See W.2. cap.34. King. of this Ad ertenved as well to treaſon as to felony, Jn 2H.s. it was ena- 
Rot.parl.an. 2 H.6. (fed t0. continue till the next Parliament, that if any be indicted, appealed, oz 
nu.60. Vid. 14 El. taken foz ſuſpition of high treaſon, and bzeak the ſame pziſon, it ſhould be high 
Mo hats treaſon, And the reaſon of that Act was, becatiſe that by the ſtatute of 25 Ed.z3. 
de' proditionibus, nv other offence then is therein mentioned can be adjudged 
high treaſon, until it be declared by Act of Parliament 3 And therefoze that Act 
of Parliament being in the negative, if a man be indicted 02 appealed foz high 
treaſon, and bzeak the p2iſon, this bzeaking of pziſon is not high treaſon, till 
it be ſo declared by Parliament, becauſe ſtich offence is not mentioned in the 
Att of 25 E.3. and therefoze accozving to the Act of 25 E.3. it is ſo declared by 
. . the Act of 2 H. 6. And yet the reſolution of the Judges in 1 H.6. is god law 2 
_ «Fn m_ fo there the caſe is, that a man outlawed of felony was in p2iſon in the Kin 
declared in Par- JEench, in which piſon he knew that certain perſons were there committed foz 
liament-to be high treaſon, and bzake p2iſon, and carried and led out the p2iioners that were 
treaſon. _ there. in Gaol foz treaſon; and ſ&ing there be no acceſſaries in high treaſon,this 
2-6, cap.ult- 2 1yas-an abetting and aiding of them foz their eſcape, he knowing them to be 
Fic pl.coron.32.f, (MP2iloned fo2 high treaſon 3 and therefoze he was indicted, and arraigned, and 
pleaded not guilty, and was found guilty, And it was adjudged by all the Ju- 
ſkices, that he was a Traitoz, and was dzawn and hanged, which are the wozds 
of the bok, And the p2incipal end of this caſe was to p2ove, that a man attain- 
ted of felony might be indicted, arraigned, tried, and adjudged fo2 high treaſon, 
Vid.Stanf.pl.co- fo2 the benefit of the King, and the odtouſneſs of the offence; and the ſcope any 
r0n.197.b. end of the caſe is ever co be obſerved; foz in that caſe it muſt alſo be intended, 
_* that the treaſon was committed befoze the felony, And it is to be remembzed, 
1 Mar. the firſt that the ſtatute of x Mar. doth not only repeal all creaſons, but all declarations 
——_— of treaſon made by any Act of Parliament, ſince the ſaid Act of 25 E.z. A man 
imp2iſoned foz petit larceny, 02 fo2 killing of a man, ſe defendendo, oz by miſ- 
foztune, and beak pziſon,it is no felony, becauſe he ſhall not foz the firlt offence 
{ubire judicium vitz vel membri. Et fic de {milibus. 


Rot.parl. 2 H.6. 


_ "CC Nihi cauſa, &c. ] This Act ſpeaking of a cauſe, is to be intended of a 
lawful cauſe ; and cherefo2e falſe impziſonment is not within this Act. 

| Jmpziſonment ts a reſfraint of a mans liberty under the cuſtody of another, 

by tawful warrant in ded oz in law. Lawful warrant is, when che offence ap- 

peareth by matter of recozd, oz when it doth not appear by matter of recozd, By | 

''- matter of recozd, as when the party is taken upon an indictment at the ſuit of 

; . theKing, oz upon an appeal at the ſuic of the parcy, When it doth not appear by 

matter of recozd, as when a felony is done, and the offender by a lawful Mitti- 

mus ts committed to the Gaol fo2 the ſame, But between theſe two caſes there 

ts a great diverſity : foy in the firſt caſe, whether any felony were commitced oz 

no, if the offender be taken by fo2ce of a Capias, the warrant is lawful; andif he 

bict break p2iſon it is felony, albeit no felony were committed, ut in the other caſe, 

See Magna Charta if no felony be done at all, and yet he is committed to pziſon foz a ſuppoſed felo- 

Cap.2g.' ' By,andbzeak paiſon,this is no felony;fo2 there is no cauſe 3 and the wozds of _ 

3 | ? 


f. 
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Att are, Niſi cauſa, pro qua captus fuerit, tale judicium requirit. ©o as the cauſe 
mulk be juſt, aud not fetgned; foz things feigned require no judyment. 
If A. give B. a moztal wound, foz which A. is committed to-pziſon,and bzeak- 
eth pziſon, B. dyeth of the wound within the year, this death hath relation tothe 
ffroke 3 but becauſe relations are but fictions in law, andficttons are not here in- 
tended, this eſcape is no felony, 1: H.4.11, Plowd.com.401, Coles calc. 
Occing the weight of this buſineſs touching this point, to make the eſcape eti- 
ther in the party, oz in the Gaoler, felony,dependeth upon the lawfulneſs of.the 
Mitcimus, it ſhall be neceſſary to ſapſomewhat hereof: Firſt, it mult be in wits 
ting in the name, and under the ſeal of him that makes the ſame, expzefſing his 
office, place aud authozity, by fozce whereof he maketh the Mictimus, and ts to 
be directed to the Gaoler, oz Keeper of the gaol 02 pzifon. 2, At muſt contain 25 E-3.42.5. 
the cauſe (as ic expzeſly appeareth by this Act, niſi cauſa pro qua captus, &c, ) CrRn134- — 
but not ſo certainly, as au indictment ought, and yet wich ſuch convenient cer- 3,3"35"4 ©. 
tainty, as it may appear judicially, that the offence tale judicium requirit as pro 
alta proditione, viz. in perſonam Domini Regis, oz pro contrataQura magni igilli 
Domini Regis, &c. 02 pro contratacura monetz Domini Regis, oz pro parva pro- 
ditions viz. pro morte (talis) magiltri ſui, 62 pro felonia, viz. pro morte talis, &c. 
03-pro buxglaria, 02 robberia, &c. 82 pro tclonia, viz. fo ſtealing of a hoſe, &c. 
92 the like, ſo as it may in ſuch a generality appear judicially, that the offence 
tale judicuam requirit, Aud this is p2oved both by reaſon and authozity, By rea- 
reaſon, firſt, foy that ic is in caſe of felony, que inducit- ultimam fupplicium 3 
and therefoze ought to have convenient certainty, as is afozeſaid. 2. Alſo it 
mulk have convenient certainty, foz that a voluntary eſcape is felony in the Gao 
ler. 3. If the Mittionus ſhould be god generally pro felonia, then as the old rule 
ts, Ignorantia; Judicis foret calamitas innocentis3 foz the truth of the caſe may be, 
that he did.ſteal Charters of land, 0) wwd growing, o2 the like, which in law 
are no felonies ; and therefoze in reaſon in a caſe of ſo high nature concerning 
the life of man, the convenient certainty ought to be ſhewed. 
Wy Authozity. ZThe conſtant fozm of the indictment in that caſe fox eſcape 
Lither by the party,oz voluntarily ſuffered by the Gaoler is, that he was arreſted 
pro ſuſpicione cujuſdam feloniz, viz. pro morte euju{dam M.N. felonice interfedt, 
02 thelike ; fo2 the indictment muſt rehearſe the effect of the Mittimus, which 
directly proveth, that the cauſe in ſuch a general certainty ought to be ſhewed, 
Vide 25 E.3. fol.42. | 
; Alſo if a man be indicted of treaſon, o2 indicted o2 appealed foz felony, the 
Capias thereupon, whereby the party is to be arreſted, compzehendeth the cauſe, 
A tortiori the Mittinus, whereby the party is to be arreſted, having no ſuch — . 
ground of recozd as the Capias hath, muſt, purſuing the effec of the Capias, 25 E-30142: : 
comp2ehend the cauſe in convenient certainty, 25 E.3.fol.42. pl.32. there ought 
to be a certain cauſe: and in the ſame leaf, pl.35. in caſe of bzeaking of p2iſon, 
the cauſe of the imp2iſonment ough: to be ſhewed, | 
Jf a man be indiced, qued f<clonice fregit priſonam, 8&c. generally, it is not 9 The 41 - 
god foz the indictment ought to rehearſe the ſpecialty of the matter accozding 5' *2 5; (tt 
to the ſtature, that he being impziſoned foz felony, tc. tregit priſonam. We have ,2x.3, ivid.q24. 
quoted many other boks, which though thep be uot ſo certainly repo2ted; as 3 £.3, ibid.z12, 
might have been wilhed, yet the judicious Reader will gather fruit of them. 1But 3282333-345 345: 
ſee befo2e the expoſition of Magna Charta, cap.29. verbo, Aut per legem terre, ay yo a : 
and obſerve welb-the wozds of che wait of Habeas corpus, foy a direct p2of that b afl.42. 27 all 
the cauſe ought to be ſhewed, P.116. 15 £42. C0« 
Laſtly, ſ& hereafter in the expoſition of the atute of Articuli cleri, the reſo- ron-38: 9 H.4-1- 
lution of all the Judges of England, the anſwer to the 21. and 22. objections, 2® | * ep þ 
which we will in no ſozt abzidge foz the excellency thereof, but refer youto the [7 


= 


430,431 27 H.6.7» 
fountains themſelves, | 39 H.6.33. I R-3e 
Yereupon it appeareth, that the common Warrant oz Mittimus to anſwer to ca.3. 2 H-5. cap-J+ 
fach things as ſhall be objected againſt him, is utterly againl(t law; 21.717» 


Now as the VMittimus muſt concain the cauſe, ſo the concluſion mult be acco2- 
£ ding 


4 E:3.19. | I 8.7.6. 


39 6.33. 
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De frangentibus Priſonam. 
ding £0 law, viz. the p2iſoner ſafely to kep, until he be delivered by due ozver 
of law, and not until he that made it ſhall give other oder, oz the like, 

And if the Warrant be not lawful, if the Gaoler ſuffer ſuch a p2iſoner co eſ- 
cape voluntarily, it isno felony in him. ut admit the Warrantbe lawful, 
and in particular fo felony, and the Gaoler ſuffer him willingly to eſcape, un- 
til the pziſoner be attainted, the Gaoler ſhall not anſwer to the eſcape, though . 
the p2iſoner be indicted fo2 the felony of the pziſoner ſhall not be tried between 
the King and the Gaoler, becauſe the p2iſoner is a ranger thereunto. But if 
the Warrant be lawful, and there is a felony done, and one is lawfully com- 
mitted fo2 the ſame, if he b2eak pziſon, he may be indicted fo2 that eſcape befoze 
he be attainted of the offence, becauſe he is party. And albeit the Gaoler be de 
faco, & non de ure, yet ſhall he be charged fo2 the eſcape, 

And certainly this law of Ni: cauſa, &c. agr&th with that judicial ſaying of 
Felix in the holp hiſtozy, Sine ratione mihi videtur mittere vinctum, 8 canfas ejus 
non ſignificare. And whatſoever Felix was, yet acco2ding to that old rule, Veri- 
tas a quocunque dicitur, a Deo eſt, 

- C Tale judicium requirit. } If a man be committed by lawful War- 
rant fo2 ſuſpition of felony done, if he bzeak pzifon, he may be indicted foz that 
eſcape, albeit the commitment be foz ſuſpicion of felony, and yet no judgment 
can be given againlf him fo2 ſuſpicion, but foz the felony it felf, whereof he is 
ſuſpected; and ſo be many p2eſidents, | 

And albeit the wo2ds be in the pzeſent time, yet if a felony be mae after by 
Parliament, it is within the p20viſion of this ſtatute, 

Foz oiher matters concerning eſcapes, you may read the learned Treatiſe of 
Juſtice Stanford, pl.coron.tol.30,31.8c. which n&d not here to be inſerted, 
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| Stat. de Militibus.” 
E DITUM- Amo 1 Edw. 5. 
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Pis Writ King Edward the ſecond granted in the time of the Parliament, 

-» and cauſed it to be entred of Recdzd; and therefoze is here Ctiled by the 

name of « Statute oz Dyvinance, and the very frame of the Writ doth pzove 

it to be no Act of Parliament : but let us take.che fozd as we find it, and per- 

uſe the wozds thereof, 

Ominus Rex conceſlit, quod omnes illi qui milites eſſe debent; 

& non ſunt, & diſtri&1 fuerint-ad arma militaria ſuſcipienda 

infra feſtum natalis Domini, habeant reſponſum ad prxdifta arma 

militaria ſuſcigienda uſque in oftab' ſanQti Hilarii fine atione: & ex- 
tunc diſtringantur, niſi interveniant. OG | 

C Item conceſfit quod: fi aliquis queſtus fuerit. in Cancellaria, 


quod diſtriQus fuerit, 8&c. 8& non habeat 20 1. terrz in feodo, vel - 


ad terminum vitz ſux, &- hoc velit verificare per patriam, tunc dif- 
cretis & legalibus militibus de Comit ad prazdictam inquiſitionem ca- 
nendam ſcribatur. Et fi per illam inquilitionem ita fuiſle conſtiterit, 
Ec el remedium, & ceſlet diſtritio. , _ | | 
C Item fi aliquis implacitatus fuerit de tota terra ſua, vel etiam de 
arte ejuſdem, ita quod refiduum non ſufficiat ad valentiam xx 1, 8 


593 _ 


Cap. 1; 


Je 


oc poſlit verificare, tunc ceſflet diſtriftio, donec placitum illud ter- 


minetur. | 

C Item fi quis eorum teneatur in certis debitis atterminatis ad 
Scaccarium, ad certam ſummam inde percipiendani per arinum, & re- 
ſiduum terrarum ſuarum ultra. przdictam furmmam valorem xx I. an- 


fe 


nuarum non attingat, ceſlet diſtrictio donec prexdictum debitum fue- | 


rit ſolutum. | 

- C Et nullus diſtringatur ad arma militaria ſuſcipienda 'antequam 

venerit ad ztatem 21 annorum. | wake 

'.C Item nullus ratione terre ſux, quam teriet in maneriis, quz 

nunc ſunt de_antiquo dominico coron', & tatiquani ſokemanus, & 

quz terra dabit tallagium, quando dominica Regis talliantur, diſtrin- 

gatur ad arma militaria ſuſcipienda. 2 
C Item de illis qui terras ſuas tenent in focagio de aliis maneriis 
am de maneriis coronz, & nullum faciunt fervitium forinſecum, 

eau. rotuli de Cancellaria de tempore Przdecefſorum Domint 

Regis, &-fiat ſecundum quod fieri conſuevit. ; 

-C Eodem modo fiat de' Clericis infra ſacros- exiſtentibus laicum 

feodum tenentibus, qui milites eſſe deberent, (i laict fuiſlent. 
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9. C lterh nullus diſtringatur pro Burgagiis ſuis, licet valorem x1. 
attingant, aut plus. £ ; | 
IO. C Item qui rites «le dent & non ſunt, qui per modicum tem- 


pus tejzasſiþFtehuerunt, 8c fimnlider qui himiam ſeneFurem, vel de- 
fect membrotum habent, fea morbum incurabilem; vel onus libe- 
rorum, vel placitorum allegant, vel alias caufas neceſlarias praten-= 


dunt : adeant.ad bor nj Typrolh & A\nto'de Berk", & coram eis 
nes a 


fines faciant : quibyseſt injundtum, quod ſecundum difcretionem eo- 


rum, rationabiles dmittant de viris pradidtis, 


CC Dominus Rex conceſſit;,quod-omnes.iÞ}i qui militeseſfe debent; 
8©non ſunt. ] That js, the King voth grant, that all they which ought to be 
Bnighes, and be not, #c. Jn theſe wows conſiſt the lock and che key of this 
UArit, viz: who by the Corn iron Laws of this Kealm onght ( that is, de jure) 
to be compelled to be a Knight. Foz the underſtanding whereof, and of all the 
parts of this Writ, ſeven things fall into conſideration. ( There being four 
1; Kimdgof Knights, viz. Knights of:the Garter, Knights Banaret, Knights of the 

Bath; atd Knights Bacheloz of'the Spur, 3 E.4. cap.5.) 
7 Fe ok ne ders Knighthod is, This Writ being underſfod of a 

wBng ACye102. ” Fo | 
21 E.3. brev.259, If fs ceſolved in our Boks without any contradiction, that che name of this 
26 E.3. brev.250 Knight fs a name of vignity, and of the inferioz degree of Nobility ; and there- 
42 E.3.9. 22 R-2- f6y0 is parcet of his name. And in Writs and invicements he ought. to be na- 
yvragt -4-5 med Knight by'the Common Law but fo ic fs not of the fate of an Eſquireoz 
34 8.4.21. 7.6, Gentleman,” *Britton ftileth «Knight Yonozable, and in the Recozd of 9 E.z, 
x5. 14 H. 6. 15. Dir John Adqon Knight hath-the addition of Nobilis 3. and certain it is, that, ſ@- 
22H, 6. 328.6. jng itis a vame of dignity, it followeth, that he ought to have ſufficient reve- 
wo 55:4, AU? ko maintain that dignity. Sf W. 1. c.10, vetbo Chivalers, that in ancient 
I4. 18 Ec4-20, 4 times Cozoners ought to have ben Knights, and the reafon was, fo that be- 
21 E.q-71> inxxKnights,” che Law did intend, 'that-chey had (ufficient to anſwer both the 
# 'q 2s. - wy an the Subject, if cauſe ould require. . But hereof moze ſhall be ſaiv 
» Os . eIo rafter, ' | | S ; þ 
So OS Jn the mean time this is to be obſerved, that the greater dignity doth never 
| dzown the. leſſer dignity, but both and together in one perſon: And therefoze 
if a Knight be created g Baron, pet he remaineth a Knight till ; and if che 
Barvp be cteated. an Qatl, yet the dignity of a Baron remaineth, & fic de cx- 
7 Ec49; adjudge. (Eris. Bit if an Eſtutire ( which ts'no name of dignity) be made a Knight, rhe 
32H.6.29, _ Degree bf the Eſquire is changed; anv goue, and.cannot fo be named in any jus 
dictal pzoceeding, | 
a - @econdly, Df what qualicy-he that isto be a Knight ought to be, debert, gcc. 
We have not found that a Baron, being a Lozd of Parliament, oz higher de- 
gre, hath ben diftrained ad arma militis-ſuſcipienda. Wut he that is diſtrajned, 
tc, ought to be a Gentleman of name and blwy, claro1oco natus, oz elfe non de- 
= rt noe tb be-tompetted by this Writ to take the dignity of Knights 
d:txpon Him, -/ Fon | | | 

vid. 7 E.zcap.ry Of ancient time thoſe that helv by Knights ſervice were regularly Gentile, 
Un Gentlehome azjþ, thoſe whith hild by @ocage, 02 iv Furgage, were Yeomen oz Lurgeſles : 
ge eftare, Pat-33  aupthip appeareth bp the anciencrule of Law, * Lex Angliz cullum ſeragjura 
Re: Fcentiam de. aut ſervitium militare de Sockmannis aut Burgenſibus experit. Jt appeareth alſo by 
dic Jobana Be- Many ancient Reco2ds, and particularly by this Wric, that Sockmannus, &c.' & 
verily armigero CER SNTEL C | f 1 
fie fe ns. clauf. rg Ri2./in dorſ, protlam. ne'quis Miles,) Armiger, &c.) 14 H. Ror. clauſ, 49.12 Omnes) qui 
tenicnr per ſervirium militare in capire, milites fianc. *, Sce there Cap. 6. & 7, Glany, lib, 7. cap9- Burgenfis. - 


-qui 


4 
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qui terras tenent in ſocagio, &c. & nullum faciunt forinſecum ſervitium, that is, 


thoſe which hold in Socage, of what value ſoever,-and do no Knights ſervice, : 


ought not to be Knights, non debent, &c. And our Writ ſaith, Nullus diſtringa- 
tur pro Burgagiis ſuis, &c. no man ought to be diſtrained co be a Knight foz the 
land which he holds in Burgage, &#c. ot what value ſoever. But though it were 
of ancient time a badge of Gentry to hold by Knights ſervice, yet now terfpora 
rnutantur, and many a Peoman, Burgeſs, oz Tradeſman purchaſe lands holven- 
by Knights ſervice, and yet ( non debet) ought not fo2 want of .Gentry be a 
Knight, At this day the ſure rule is, Nobiles ſunt qui arma gentilicia anteceſſo- 
xum ſuorum proferre poſſunt; 'therefoze they.are called Scutiferi, Armigeri, 8c. 
When a Knight is degraded one of his puuiſhments'is; Quod Clypeus ſuus gen- 
tilicius reverſus erit, and here his arms be reverſed that beareth none, 

Lands and tenements anciently holden by Knights ſervice, belonging to the 


Nobility and Gentry of the Realm, are not of the cuſtom of Gavelkind, which 
belonged to the Yeomanry, and were holden in Docace foz the ſervice of the- 


Plow: andthis appeareth by the judgment of the whole Parliament in 2 31 H. 
S.c-3. and by the bok of 5 B.3. tit. Preſcription 63. & 26 H. 8. | 4. and the rea- 
fon thereof was, becauſe the lands and tenements holden by Knights ſervice 
ould not be carried by deſcent- into many hands of iſſues males, whereby the 
ſervice foz defence of the Realm in a few deſcents ſhould be loſt 92 diminiſhed, 
and the owners (the lands being divided into ſo many hands) ſhould not be able 
to maintain the countenance of their oder and degree. Inter .Statuta ſeu-Inſtitu- 
tiones H.1. c.11. Milicibus qui per loricas terras ſuas deſerviunt, terras dominica- 
rum carucarum ſuarum quietas ab omnibus gildis, & ab omni opere ipſo dono meo 
concedo 3 ut ficut benignitas mea propenfior eſt in eis, ita mihi hdeles fint : & ficut 
tam magno gravamine alleviati ſunt, ita equis & armis ſe bene inſtruant, ut apti 
& parati ſint ad ſervitium meum, & ad defenfionem Regni mei. And where 
it is enacted by the Dtatute of Prerogat* Regis, cap. 16. quod foemine non 
participabunt cum maſculis, 1t is. to be underſtod of ſuch as be in equal degre ; 
as the ſiſter ſhall not inherit with the bzother, becauſe they bein equal vegre 
but the daughter of the ſon ſhall have a part with her uncle, foz they be not in 
equal degree, . 

A Knight is by creation, and-not by deſcent; a Gentleman is by deſcent, and 
yet I read of the creation of a b Gentleman 3 andthus it was 2: A Knight of 
France came into England, and challenged John Kingſton (a god and ſtrong man 
at arms, but no Gentleman) as the Reco2d ſaith, Ad certa armorum pundta, &c. 
perficienda. Rex, ut przdi&us Johannes honorabilius in przmiſſis accipiatur, ipſum 
' Johannem ad ordinem Generoſorum adoptavit, & Armigerum conſtituit, & certa 

aonoris inſignia ei conceiſit, &&c. Note, the King made him no Knight, as his 
adverſary was, becauſe he was no Gentleman. 

15ut foz any thing that J have read and do remember in the Raign of H. 4. 
0} ever befoze, Gentlemen of name and blod had very rarely the addition of Ge- 
neroſus oz Armiger, as of a ffate oz degree but were diſtinguiſhed from Yeomen, 
who ſerve by the Plow, by their ſervice, viz. Knights ſervice, forinſecum ſervi- 
tium, but in the raign of H.5. and ever ſince, they have had the addicion of Gen- 
tlemen o2 Cſquires, and the reaſon thereof is this: It is enacted by the ®ta- 
tute of x H.5. that in every Writ o2iginal of actions perſonals, appeals, and 
indicements, in which p2oceſs of ouclarp do lye, thac to the name of the Defens 
dants addition be made of the eſtate oz degree, oz myſfery : And hereupon in 
thoſe UUrits addition was made as the caſe required, of Generoſus oz Armiger 3 
foz if a Gentleman were named in ſuch a Writ Pusbandman, oz Yeoman, he 
map abate the Writ, by pleadtug that he is a Gentleman. And after this the 


like addictions were made in Commiſſions, and after that in Gzants and Con- 
vepances, fc. 


And great diſcozd and diſcontentment would ariſe within the Realm, if Peo- 
men and Tradeſmen ſhould be called to the dignity of Knighthwd, to take the 
place and pzecedency of the-ancient and noble Gentry of the Realm. 


Gggg 2 
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Mich, 9 £.2. £.6t 
in libro meo. 
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terre, & nemy de 
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ſervice de Chiva=- 
ler, -Litt, de 1a 
pluis beale. 

a 31 H.8., CaPp-Je 
9 H.z. preſcriprt. 
63, 26 H.8 «4» Do 
Brat. fol.7 7» ' 
Glanyil. fol.46, 

In Bundello 
eſchaet. an. 1 E-3 
acc's 


Prerogar Regis, 
cap.16, 
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eldeſt ſon of a Knight is an Eſquire, as his father ought co be, befoze he. was' 
called to the dignity of Knighthwd, #4 | £22 4 Gig] 

Thirdly, Of what livelihod oz revenue a Knight ought tobe, debet, 8&c: 

And it ts certain, that he ought to have a Knights fee t i. feodum unius mili-' 

tis. ' Yerein thaee things are to be obſerved : Firſt, Whether the Law doth 

deterſiine of what yearly vaine a Knights fe ( viz. the lands and revenue of a 

Knight ) onght to be, Decondly, Jf che Law define not the certainty of the 
wo what is eſtemed in Law a Knights fe, Thirdly, Uthat eſtate he ought 

to have in it. | | he 

Lib.9, fol.124. To the firſt, The Law doth reſpec rather the value, then the content, viz. to 


Lowes caſe, be of ſufficient value to maintain the degree of a night, but doth not decer- 
ky _ mine of any certain yearly value : foz nothing is moze incertain then the va- 


Sir Tho, Smich lues of lands in ſucceſſion, Andtherefoze in.a' Writ in the Traign of H. 3. no 
lib.z. cap-18. value wagerpzeſſed, but a Writ iſſued out of the Chancery generally co diffrain 
x1 H.z. ubifup. omnes qui tenent per ſervitium militare. 5 
9 H.3. Mag.Chart: At the making of Magna Charta a Knights fe was accounted the valte of 
c-2, Glany. 1.9.c.4 201, and the fourth part thereof was a Knights relief. Jn anno 20 E.r. the va- 
IS 1 : lue of the Knights fee in the Urit was 40 1. by our Writ in 1 E.2. 201. * Trin. 
So -"g - ee I £.2.48, carucat terre faciunt unum feodum militis. This was in the ſame year 
* Trin. 1 E.2. co- that this Writ was granted. « 19 E. 2. feodum unius militis annui valoris 40 1. 
ram Rege Rot» b 2 R, 2. 101. perannum. 7 H.6. fol. 25. 101. per annum. c18 H.6.nu. 43. 
, 7 oe WP 10oE,2 491+ per an. &c. 90 as ( as hath been ſaid ) nothing is moze incertain there 
m. 16. bn - =" the values of lands but he mult have feodum unius militis. And tn ſeveral 
b Brev. Regis,par: ANes a Knights fee, as befoze it appeareth, was valued at ſeveral values, * The 
x&2.2K.2. King cauſed a Pzoclamation to be ſet fozth, that all ſuch as might viſpend x5 1: 


| 4 _— , in lands ſhould receivs the o2der of Knighthod, and thoſe that would not, 03 


Pag. 254+ 2. 30. could not, ſhould pay their fines, 
Ibid. a. 60, There was 5 Parks ſet on every @hziefs head, becauſe .thcy had not vi- 
{rained every perſon that might diſpend 15 1. lands, to receive the ozder of 
Knighthwd, as was to the ſame Shzigefs commanded. 
d Vid. Camden. d As to the ſecond, Jt appeareth defoze, that he onght to have a Knights 
Brit. pag 126. feg3 Then the only. queſtion is, 'what Yuantity of land a Knights fi is, And 
pts wh £1 without doubt this ſhall not be accounted by the acres; foz ſome acre is of far 
degrecs are = greater value then another : and therefoze that ſhould be as uncertain as the 
ſumed to have valuesbe 3 but this is reſolved by pzudent Sages of the Law of ancient time, 
greater livings, as who have reduced a Knights f& to a certain number of Carues, v2 Plow tands, 
x +oapee" \1., Which though they be incertain ( fo2 if the land be fertile and. heavy, there 
Chart. cap. 2. > goeth to a Plow land the leſſe 3 and if it be lighter, a greater quantity ) yet 
fol,124. ubi ſup, it 1s as near to certainty as can be, and this computation time carnot alter x 
Glany. lib. 2. c.3 and therefoze a Knights f& containeth e 12 Plow lands, And by this Writ 
poor yo Jag it appeareth, that a Knights f& is here valued at 201. per an. And if he be tm- 
Seton & ſociis Pleaded fo} it, oz any part thereof, #c. that he ſhall not be compelled to be a 
ſuls, Rot.1o. Knight, until the action be determined. And ſo likewiſe, if he be indebted to the 
Ralph Norman- King, aud his debt ſtalled, he ſhall not be compelled to be a Knight, until his 
—_— «> Debt be paid: and the reaſon hereof is, that poverty ſhould not be apparelley 
e Sec here, W. with honour and dignity, | | 
; As to the third, he ought to have an eſtate in fe-ſimple o2 fee tail, as it aps 
peareth in 20 Ed.1. ubi ſupra, in feodo & hwreditate. Dy as Tenant by the 
curtefie ( which in this Writ is intended by the name of tenant foz life) whoſe 
heir by poſſibility may inherit. | 

Fourthly, To what end he ought to be called to this dignity of Knighthod. 
And our Writ voth truly anſwer, ad arma militaria ſuſcipienda, to take upon 
him the military arms, oz the arms of a Knight foz the honoz, and ſervice, and 
defence of the Realm 3 this is pro bono publico. 

The Writs of Parliament are to return two Knights foz every County gla- 
diis cin&os, not that they ſhould come to the Parliament girt with \wo2ds, but 
that they ſhould be able to do Knights ſervice, & arma-militaria _ the 
| 02v 


The end 
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\wo2d being named, foz that it is the Warden of all weapons ; And therefaze 


this end ought not to be p2etended, and a p2ivate intenved, Dicuntur arina,quia 
armos tegunt, & ab humeris dependent, 8 continent ſcutum, gladium, tela, & ca 
quibus preliantur. No inſufficient men are to be called ad arma militaria ſuſci- 
picnda, ne dignitas hujus ordinis vileſceret. | 

Fifthly, Of what age he ought to be, &#c. when he is called, debet, &c, . By 
this Writ it appeareth, that -he ought to be above 21. and this agreth with 
Littleton, and other authozities and recozds 3 but this is ſo to be underſtod, that 
he cannot be compelled to be a Knight befoze 21. but if he be made a Knight 
befoze that age, it is god enough, 

* And above the age of 60. ( which in this Writ is calle nimia ſeneckus ) 
no man ought to be compelled ad arma militaria ſuſcipienda, oz to ſerve as a 
ſouldier, If the Plaintif in an appeal of death, &c.. be of the age of 60. oz 
maimed, oz of any great infirmity, ſo as he is not able to fight, he ſhall not 
be compelled to wage battel, And by this Writ it appeareth, that if he hath 
defedum membrorum, ſeu morbum incurabilem, vel alias cauſas rationabiles, 
that he ſhall not be compelled ad arma militaria ſuſcipienda, .becauſe he is not 
able to perfozm the ſervice and duty of Knight-hod, 

Dirthly, 15y what means he ought to be called, debet, 8c. he ought to be 
called by Writ, It hereby appeareth, that this Writ iflueth out of the Chan- 
cery to the Shzief, commanding him, quod proclamari faciat, quod omnes illi 
qui habent * terrz, arma militaria ſuſcipiant citra ( tale 
fteſtum ) & quod ſummoneri fac? eos, &c. and this Writ is returnable into the 
Chancery at a certain return, At which day of the return it ts neceſſary fo 
them that are ſummoned to appear 3 foz if they make default, it is finable 
( which, it may be, is the mark that is aimed at ) but if they appear, and take 
the dignity upon them, oz refuſe foz the cauſes afozeſaid, oz any of them, they 
ought not to be fined, | 

This Writ and the return thereof is by UWric of Mictimus tranſmitted into 
the Court of Exchequer, who cannot make a commiſſion to others concerning 
this matter, but ought to pzoceed legally themſelves, becauſe they have but dele- 
gatam poteltatem, quz non poteſt delegari, and they are learned and ſwozn 
Judges, and able to allow the parties their ſuſt exceptions, 

* Foz Writs of Summons oz Diftringas foz the dignity of Bachelo2 Knights 
hod, ſ& Rot, clau{, 29 H. 3. m. 9. 44 H. 3. parte prima. ibid. 6 E. 1. dorl. 8. ibid. 
6 E. 2. dotf. 29. &c. | 

Deventhly, If he ought to bea Knight, andrefuſe, 02 make default, how of- 
ten he may be fined. | 

De can by the Law be fined but once, no moze then an appzentice at Law, 
that is cailed by Writ ad ſtatum 8& gradum ſervientis ad legem , if he refuſe, 
and be fined, he cannot be fined again 3 foz ſo he might be fined infinitely, 8 in- 
finicum in jure reprobatur. 

The Commons petitioned ( to have a declaratozy Law ) that no perſon once 
making fine fo not being Knight, be never after called thereunto again. 18ut 
this was but to avoid charge and veration. Vid. Dyer 35 H. 8.55. Brook briete 
150. fine pur contempts 19. 


Se 


* See here,cap.ro 
Ror.clauſ. an, 93 
Part 1, M25. $M. 
22,23, Rot. Parh. 

5s H.4. nu.24,25; 

33 H.8, Co 22 E. 4 
I9. Is E.2. coron, 
185.Brit.f, 40.Fitz. 
N.B.163.n, fimile; 
See _ CaP-I0s 


7 H.6:15e 
See here, cap. 2: 


* The yearly ya- 
lue of the land, 


7 


Rot.Parl: 18 H. 6. 
nu-43. 14 H.6.2,3 
Fitz, N, B. 23lIs b. 
Le Roy navera que 
un penſion. 


We do not remember that we have read any thing touching this matter in - 


Bracon, Britton, Fleta, Mirror, the Regiſter, 02 F, N. B. 

No Clerk within holy Dzders, be he regular oz ſecular, though he hath a 
Knights fe, can be made a Knight, as by this Writ it appeareth. 

Df Matth, Paris, anno 29 H.3. pag. 882, Rex de natali Johannem de Gateſ- 
den Clericum, & multis ditatum beneficiis, ſed omnibus ante expectatum reſig- 
natis, quia fic oportuit, baltheo cinxit militari, This laft clauſe, Item qui mi- 
lites eſſe debent, & non ſunt, and pet have juſt cauſe of excuſe ( as foz inſtance, 
\ that they are impleaded foz their land, which befoze by this Writ is allowed 
foz a gd ercuſe, #c. o2 have any other of the juſt cauſes of excuſe here ex- 
p2eſſed, and yet will not ſfand to a legal and chargeable pleading and = 

Lding) 


See here, cap. 9: 


See here, cap. 10s 
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c&ding ) they may, if they will, redem their veration and charge, and ſubs 
mit themſelves to a reaſonable fine: And cherefoze by this Writ Robert Tip- 
toſt, and Anthony de Berke are appointed to aſſeſs reaſonable fines; but this 
mult be underſkod by conſent, fo2 this was no legal pzoceding. J find in che 
Parliament Roll de. anno 18 E. 1. Rot. 6.- that Robert Tiptoli was Juſticiarius 
Domini Regjis.' And ſo, it is like, Anthony Berk was; but certainly whac he 
was, we have not yet found, | | 
For Knights ofthe UUrits to divers ad ordinem militiz de. Balneo ſuſcipiendum juxta antiquan 
Bath. conſuctudinem in creatione uſitatam, Rot. ' clauf. in dorſo, 10 Hen. 7. 20, Sep. 
tembris. 
| $ Sr Rot. Vaſch' 13 E.3.m. 13. William de la Polecreated, Rot. codem m. r. 
| —_—_— ax Rich. de Cobham cried. Rot. Pat. 15 E.3. part 2. m. 22. John Coupland creas 
ted, Si Matth, Paris, pag, 1354, 1355, &c- Camden Brit. 124, 


Articuli 


Articuli Cleri, 
EDIT Amo nono Edward} 2: 


| Sg. befoze the making of this Statute, that is, Anno 42 H.3, An. Dominl 
1258, Boniface pounger ſon of: Thomas Carl of Savoy, Archbihop of 
. Canterbury, Uncle of Elianor Quten,of England, who was daughter of Rey- 
mond Earl of Province by Beatrix datghter of Thomas Carl of Savoy, and ſiffter 
to the ſaid Boniface, made divers and many Canons and Coufticutions Pzovin- 
cial directly againſt the Laws of the Realm, which Canons begun thus +: Uni- 
verſis Chriſti hdelibus ad quos preſens pagina pervenerit, Bonifacius miſeratione 
divina Cantuarienſis Archiepiſcopus, totius Anglie Primas, 8 ai ſuffraganei in 
verbo ſalutari Salutem. And ending thus, Atum apud Weſtn?, ſexto Iduum 
Junii Anno Domini 1258. In quorum omnium robur & teſtimonium, 8&c. which 
being exceding long, we coutd not here inſert. - Wut the offect of: them is, ſo 
to uſurp and incroach upon many matters, which apparently belonged to che 
Common Law, as, amonglk many others, the trial of limits any bounds of 
pariſhes, and right of patronage againſt trial of right of tithes ( by Indicavit) 
againſt Writs to the Biſhop upon a recovery in a Quare impedit, &c. in the 
Kings Courts, Lhat none of their poſſeſſions oz liberties, which any of the 
Clergy hav: in the right of their Church, ſhould be cried befoze any ſecular 
Audgez (ſo as they would not have conuſance of things ſpiritual, but of tem- 
pozal alſo ) and:-concerning diſtreſſes and attachmences within cheir fps, any 
in effect, that no quo warranta ſhould be bzought'againſt them, when thep hay 
ben long in poſſeſſion, with an invecive againtt the perverſe interpyetation by 
the Judges of the Realm ( ſo they termed it ) of Charters, #c. granted to them, 
and in ſubſtance -againt the ancient any juſt Writs of Pzohibition in caſes, 
where by the Laws of the Realm they are maintainable : and commandment 
Civen to admoniſh the King, aud interdict his lands and revenues, and thundzey 
out, excommunications agatuſt the Judges and others if they violatey,oz obeyed 
not the ſaid Canons and Conſtitutions, And this was the pzincipal ground of 
the controverſies between the Judges of the Realm and the Biſhops+ foz this 
cauſed Eccleſiaſtical Judges to uſurp and incroach upon the Common Law, But 
notwithſfanding the greatneſs of the Archbiſhop Boniface, and that divers of the 
Judges of the Kealm were of the Clergy, and all the great Officers of the 
Realm, as Chancelloz, Treaſurer, Pzivy Deal, #c. were Pzelates; yet the 
Judges pzoceded accozding to the Laws of the Realm, any ill kept, though 
with great difficulcy, the Eccleſiaſtical Courts within their guft and pzoper li- - 
mits, The Courts by pzetext of theſe Canons being at variance, at length at a 
Parliament holden if the-51: pear of Henry the third, Boniface, and the reff of 
Clergy complained ( which was ultimum refugium, and yet the right way) and 


exhibited many Articles as grievances, called Articuli Clexi. the Articles exhi- Ex fragments. . 

bited by the Clergy either by accident oz induſtry are not to'be found; ſome. of Ro Fall. anno FF 

the Anſwers are extant, viz. 85011 : 0 Hg 4 
Ad 16 Articulum de uſuris reſpondetur, quod/licet Epiſcopus; 8&6. © + 

Ad 17: Articulum de defamatione, &c. retpondetur; fi'aliquis defamatus, &c. fi 

autem cert perſonz nominate fuerint, per quas ret yeritas melius ſeire poterit, no- 

minantur, ad proband? matrimonium vel teftamentum :- 8 fimiliter in accufati- 

onibus tales, perſonz impediendz non ſunt, quia. teſtimonium perhibent veritati, 

fed propter hocinonelt congregatio Laicorum taciend*, quia per congregationem 

hujnſmodi (ervitia Dominus pojſit deperire. 


- Ad 18 Artic? Dominus poluit remedium. 


AJ 


@Articuli ( leri. 

ps Ad 19 Artic reſpondetur, quod Archiepiſcopus de Epiſcopatu vacante non ſe 
intromittat quantum ad te lia, ſe&tantum ſe defſpiritualibus intromittat. &c. -_ 

Ad 20 Artic* reſpondetur, Þ od de Cleridis-vccifis,”'& de hiis\qui forſahioc- 
cidi contiggxit, in futurum ft juſtitia, ſecundum legem 8 conſuctudinem ter- * 
re, &.. Y%- © | 

Ad 21 Artic? reſpondetur, quod excommunicatus per Ordinarium, aut alium 
Judicem.. cortipetenteni, & denunciatus taliter, debebit 4b aliis evitari, piſi for- 
fan excommunicatus' conqueratur ſe efſe injuſte excommunicatum pro aliqua 
re temporali, de qua non debeat coram Ordinario reſpondere, ad cujus proba- 
glonem: debet -admitti ,, ſed in cxteris que proponit, ut actor, eft interim 'evi- 
- Ad 22 Artic* mandabitur [Juſiiciariis, quod non hant alique priſe per totam ter- 


ram de bonis aliquorum, niſi debitz priſz & conſuete., 

_. » Ad 23 Artic? reſpondetur, quod cum aliqui teneant aliquod de Rege in capite 
unde cuſtodia debeatur, cuſtodiz omnium terrarum de quibuſcunque tenentes ill 
tenementa-illa. teneant cum acciderint ( fi inde. cuſtodia habere debeatur ) ha- 
&cnus ex conſuetudine approbata ſpeRarunt ad Regem , ſed Epiſcopi fi expedire 
videant,. inhibeant tenentibus ſuis, ne aliqua tenementa fibi perquirant de feodis 

Regis. | \crQ 
... Theſe auſwers are yet extant of Recozd, and «re wozthy to be read at large 
as they-pet remain ; whereunto. we refer the Reader. - This is to be obſer- 
ved, -That none of Boniface's Canons againſt the Laws of che Realm, and the 
Crum and Dignity of the King, and the-Birch-right of the Subject, are here 
. What the.reſivue of the Articles and the Anſwers were, may be collected by 
Prohibitio forma- that Act of Parliament- entitled prohibitio- formata de  Statuto Articuli Clerig 
ta de Statur'Artic? Which was made in the time of Edward the firſt;about the beginning ofhis raign, 
Cleri. Ver. Magn. which beginneth thus 3 Edwardus, &c. Prelatis, 8&c. wherein divers potnts are 
Charts £0 be obſerved againſt the Canons of Boniface : | r. Quod cognitiones Placitorum 
ſuper feodalibus & libertatibus feddalium, diftridionibus, officiis miniſtrorum, ex- 
ecutionibus contra pacem noſtrarn faCis, felonum negotiationibus, conſuetudini- 
bus ſecularibus, attachiamentis, vi laica malefactoribus reQatis, robberiis, arreſta« 
tionibus, maneriis , advocationibus Ecclcfiarum , ſufficientibus aſfilis juratis, re- 
cognitionibus laicum feodum contingentibus, & rebus aliis, & canſis pecuniarum, 
& de aliis catallis &- debitis quz non ſunt de teſtament? vel matrimon?* ad 'Co- 
ronam & -dignitatem Regiam pertineant, & de Regno de conſuctud* cjuſdem 
Regni approbata, & haQtenus obſervata. | "4 
2, Et Proceres, &, Magnates, aut alii de codem .Regno temporibus noſtrorum 
Predeceflorum regum Anglie, ſeu noftra authoritate alicujus non conſueverunt 
contra conſuetudinem illam; ſuper hujuſmodi rebus in cauſa trahi vel compelli ad 
comparendum coram quocunque Judice Eccleſiaſtico. | | 
: 3+ Et quod Vicecomites non permittant, quod aliqui laici in baliva ſua conveni- 
unt ad aliquas recognitiones per ſacramenta ſua faciend?*, nifi in cauſis matrimoni- 
Vid. Brit. fol. 35.b. alibus & teſtamentariis. Df the-ſubſtance of this pzohivition, Britton ſpeaketh in 
Regiſt.z6.b. 29 E. theſe wozds;/Et queux ount ſaffert pleader en Court Chriſtian auters pleas, que de 
"« ogg 1 gg teltament ou matrimonie, & de pure ſpiritueltic ſans deniers prenderde lay home. 
» Vet. Magn, ; _ | 
Chare: fol; 94, | © Ouſuffert Lay home. jorrer devant Lordinary. a ALh 
Bercelers impre(-| | After this the Clergy, at. a Parliament holven in the raign of the ſame King 
ſton, - *E. 1. pzeferred Articles intitled Articuli contra prohibitionem Regis, fearing: 
leſt by reaſon of ſome general wozds therein thep-might be p2ohibited in cau- 
ſes, which of right belonged to the Eccleſiaſtical juriſdiction, in theſe wozvs, 
Sub hac forma impetrant laici prohibitionem in genere ſuper decimis, oblationibus; 
obventionibus , mortuariis , redemptionibus/ penitentiarum, violenta manuum' 
injectione -in . clericum vel commiſſarum , & in ..cauſa defamationis , m quibus 
caſibus agitur ad paznam canonicam imponendam. And a juſt-and legal anfwer 
was made thereunto, as thereby appeareth. ut it is to'be ovſerved, that they 


claimed nothing which was againſt the truemeaning of the ſaid Act;called _ 
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Exchequer, with one unanimous.couſeut under their hands ( reſolutions of 
higheſt atthozities in Law) which? were defiveredto the Los of the Councel, 
And we foz diſtinction ſake ( becauſe we halt go occaſion oben to cite "wu J 
ll POR Roals Cleri 20960 + NTTOrY eek wh | Fad 


ro ; "His jeſt bath power to TER abuſes i in Profitions, du T5 


be Clergy well hoped, that they had takin a d courſe in ſ&king fome re Obje&tion 
Nie 6s his. Lanes hands concerning untzpa ſes ny ho vo Free 
the over Iirequent and undue i ranting of.P;zohibitions 3 fo 
iy To notes ap [ed ( al jutiſhigion, h Cccleſtaſtical and Tempozal 
yeing an t9 the Imperial Crown of chis Realm ) that his Highneſs had 
b&n held to had ſufficient authozi gta with the aſſiſtance of his 
Councel, 'to judge. what is amiſs iu Lijer aid | ppp: and to haye 
refozmed the ſame Front wh otherwi $hat4s. pad. is taken by us, if no- 
thing. may. be refozmed, chat is; now coniplained.of,. but what the Tempozal 
Judges ſhall of themſelves willingly pteld unto. This is therefoze the firſk 
oint, which upon occaſion lately offered befoze. your Lozdſhips by. ſome. of che 2 
Kes, we deſire may be.cleatev, becauſe we ate. ſfrongly perſwaded.as touchs 
Fan the validity of his Pajeſties.ſaid authozity, and do hope we ſhall be able to 
juſtifie the ſame, ye Hes any thing that. the Judge, | 0} 3 any A catt 
alledge to the concrary. ; 


Naman maketh any queſtion, bitt that toth the jurifvictionss are  lawf ly any Anſwer of the 
julkly in his Pajelty, and.that.if auy abuſes be, they ought to be refozmed; but Judges. 
what the Law doth warrant iu caſes.of Pzo ibitionsto kep every juriſdiction in 
his true limics, is.noc.to ve [aid an abuſe, noz canbe altered. but by ALE 


Theforms of Probibitions prejudicial to his Majeſties authority i in cauſes ns 2, 
Ecclefiaſtical. p 


Concerning the fozm of Paohibicions, fozaſmuth as both the Eccleſtaſtical ObjeRiaut | 
and Zempozal juriſdictions be now'united in his Pajeſty, which were hereto- 
foze de facto, though not de jure derived. from ſeveral, heas, ; we: deſire. t9; - 290 
d by the Judges, whether, as the caſe. now ſfandech, the fozmer ma > 

of Pzohibitions herecofoze uſed impozting an.Eccleſtaftical-Court xo be aliu 

rum a foro regio, and. the Eccleſiaſtical Law. not. to, be, Le Fa Rao ye 7 

Pzocedings in choſe Coutts to, be+ contxa Caronam,'& 
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is jawnad Kg examen then.ic ought to be And thetefoze contra en 
Digritatem Regiani, 


Akt tive to be aligned on the Defendant, if he will &ck 4" 
- Prohibition, | 


As tonching the time when Pyohibitions are granted, tit kemeth ranges to 
us, that they are not only granted at the ſuit of the Defendant in the Cccleſlaſti- 
cal Court after his —_ r _—_ be ryan the dong of od, ſai 
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granting of them, then befoze have b&@n given, -but foz that the humoz of the 
time is grown to be to eager againſt all Cccleſtaſtical juriſdiction} Foz whereas 
(foz examples ſake) during the raign of the late Queenof wozthy memozy there 
have been 488 P2ohibvitions, and ſince his Pajeſties time 82 ſent into the Conre 
of the Arches; We humbly deſire your Lo2dſhips, that the Judges may be ut- 
red to bzing fo2th one P2ohibition of ten,- nay the twentieth P2ohibition of all 
the ſaid 4.88. and but two of the ſaiv 82. which upon due conſiderations with the 
libels in the Eccleſiaſtical Court, they ſhall be able co juſtifie to have been rights 
ly awarded: we ſuppoſe thep cannot 3 our Pzedeceſlozs, and we our ſelves have 
ever been ſo careful not to exc&d the compaſs and limits of the Cccleſtaſfical jus 
riſdiction : which if they ſhall refuſe to attempc,o2 ſhall not be able to FO 
then we refer our ſelves to your Lozdſhips wiſdoms, whether we have not ju 
cauſe to complain, and crave reſtraint of this over laviſh granting of P2ohibitt- 
ons in every cauſe without reſpect, That which we have ſaid of the Pzohibiti- 
ons in the Court of the Arches, we verily perſwade our ſelves may be truly af- 
firmed of all the Eccleſiaſtical Courts in England, which doth ſo much the moze 
aggravate this abuſe. 


It had bien fic they ſhould have ſec down ſome particular caſes, in which they Anſwer; 


find the Eccleſiaſtical Courts injured by the Tempozal ( as their Lozdſhips din 
92der) unto which we would have given a particular an[werz but upon theſe 
xeneralities nothing but clamoz can be concluded, And where they ſpeak of mul- 
citudes of -P2ohibitions ; fox all granted co, oz in reſpect of any Eccleſiaſtical 
Court, we have heretofo2e cauſed diligent ſearch to be made in the Kings 
Wench and Common Pleas, from the beginning of his Paſeſties raign, unto 
the end of Hilary Term, in the third year of his raign; in which time we find, 
that there were granted unto all the Cccleſiaſtical Courtsin England out of the 
Kings Bench but 251. whereof 149. were de'modo decimandi, upon unity of 
polleſſion, foz trees of 20 years growth and upwards, and foz barren and heath 
ground, andall out of the Common Pleas, .but 62 whereof 3 x were ſuch as be- 
foze, and the reſt grounded upon the bounds of Pariſhes, o2 ſuch other cauſes 
as they ought to be granted fo? 3 but foz that which was done in the late Queens 
time, it would be to long a ſearch foz us to make.to deliver any certainty thereof, 
And foz his Pajeſties:time,they requiring to have but two to be lawfully war- 
ranted upon the libel in the Eccleſiaſtical Court, we have ſix toſhew to be law- 
fully warranted upon the libel there, and ſo are all the reft of like kind, by 
which it will appear, that this ſuggeſtion is not only untrue, but alſo, that the 
extraozdinary charges growing unto poz men, are of neceſſity by means of the 
undue pzaſtices of Eccleſiaſtical Courts, | 


The multiplying of Prohibitions in one and the ſame cauſe, the libel being not 
altered, 


Ly 


Although it hath ben anciently. ozdained by a Statute, that when a conſulta- objeaions 


tion is once duly granted upon a P3ohibition made to the Judge of holy Church, 
the ſame Judge map pzoceed in the cauſe, bp vertue of that conſultation, notwith- 
ſkanding any other P2ohibition to him delivered, pzovided that the matter in the 
libel of the ſame cauſe be not engroſſed, enlarged, o2 otherwiſe changed 3 pet 
uot wichſfanding P2ohibitions and conſultations in one and the ſame cauſe, the 
libel being no ways altered accozding to the ſaid Dtatute, are lately ſo multi- 
- plied, as that in ſome one cauſe, as afozeſaid, cwo, in ſome thze, in ſome other 
fix P3ohibitions, and ſo many conſultations have been awarded, yea divers are 
- Cſogranted out of one Court : As foz example, when after long ſuit a conſulta- 
tion is obtained, it is thought a ſufficient cauſe to ſend out another P2ohibicion 
tn revocation of the ſaid conſultation, upon ſuggeſtion therein contatned, chat 
the ſaid conſultation minus commode emanavit. By which pzetty device che 
Audges of thole Courts which grant P2ohibitions, may, notwithſfanving the 
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: eArticuliC lert. 


Anſwer. 


6, 


Objc&ion, 


Anſwer, * 


Taiv Statute, upon one livel not altered, grant as mavy P2ohibitions as the 


liſt, commandiug the Cccleſiaſtical Judges in bis Pajeſties name, not to p20- 
(6p iu auy cauſe that is ſo divers times by them p3ohibited, whereby the poz 
ues do not know when their conſultations ( pzocured with great charge) 
pill holp, and ſo finding ſuch and ſo many difficulties, are dziven to go homein 
reat grief, and to leave the cauſes in Weſtminſter Hall, the Eccleſiaſtical 
es npt paring £6 hold any plea of them. Now may tit pleaſe your Lo2v- 
ps, the pzemilles being true, we humbly defire to hear what the Judges are 

8 to p29dnce for the juſtifying of theſe their pzoceedings, ( - 


It were fit they ſhould ſet down particular cauſes, whereupon this grievance 
Is grounded, and then we doubt noc but to anſkver it ſufficiently, without ufing 
any pzecty device, ſuch as is ſet down in this Article, 


The multiplying of Prohibitions in divers cauſes, but of the ſame nature, 
after conſultations formerly awarded. 


We ſuppoſe, that as well his Majeſfies Cccleſiaſfical juriſdiction, as alſo ve- 
xy many of his paz, but dutiful ſubjects, are greatly p2ejudiced by the granting; 
of divers ſeveral Pzohibitions, and conſultations in cauſes of one and the ſame 
nature and condicton, aid upon the ſelf ſame ſuggeſtions: Foz example, in caſe 
of heating a Clerk,the Pzohibition-being granted upon this ſuggeftion, that all 
pleas de vi & armis belong to the Crown, tr. notwithſtanding a conſultation 
doth thereupon enſue, pet the very next day after, if the like ſuggeſtion be mave 
ttpon the beating of another Clerk, even in the ſame Court another Pzohibition 
ts awarded, fs alſo, where 570 P2ohibitions have been granted ſince the late 
Nuens time into the Court of Arches (as befoze is mentioned ) and but 113 
couſyltations afterwards upon;{o many of them obtained : Yet it is evident bp 
$he ſaid conſultations, that (in effec) all the reſt of the ſaidP2ohibicions oughe 
not (0 have b&u awarded, ag being grounded upon the ſame ſuggeſtions, where- 
upon conſultations have ben fo2merly granted: And ſo.it followeth, that che 
cauſes why conſultations weve awarded upon the reft of the ſaid Pzohibitions, 
were fo thac cicher cthe.Plaintifs in the Court Ecclefiaſtical were dziven foz 
faving of further charge, to compound, to their loſs, with thetr adverſaries, oz 
were not able £o ſug foz them 3 02 betug able, yet though trengch of oppoſition 

ainlt them, were conſtrained to deſiff which is an argument to us, that the 
Tempo Judges do wittingly and willingly grant P2ohibitions, whereupon 

p know, beioze haud, that conſultations are due: And if we miſtake any 
thing in the p2emtſſes, we deſire your Lozdihips, that the Judges, foz the jufti- 
fication of cheir courſes, may better enfozm us, 


It ſhall be g@d, the Cccleſiaſtical Judges ds better enfozm themſelves, any 
that they put ſome one oz two particular caſes to pzove their ſuggeſtions, and 
thexeupou they will fjud their en erroz 3 for the caſe may be fo, that two feve- 
ral Pinilters king in the Ecclefjaſtical Court fox beating of them in one any 
the ſelf ſame fozm, that the one may and ought to have a conſultation, andthe 
other not. Aud ſo is is in caſes of Pzohibitious,de modo decimandi 3 and hereof 

oweth the overfight in making this objection. And we aſfure our ſelves, that 
they ſhall not finy. 570 Piohivitious granted into the Arches ſince her late Pa- 
jefties veath; for we finy.( if our Clerks affirm truly upon their ſearch )- chat 
out, of the Kings Bench, have ben granted to all the Eccteſiaſtical Courts in 
England but, 251 Pzohibitions (as befoze is mentioned) from the beginning of 
his Pajelties raigu, unto:the end of Hilary Term laft ; aud out of the Common 
Pleas not 53. And therefqze it cannot be true, that ſo many have paſſed to the 
Arches ia that time, as is ſet dowr in the Articte 3 and chis Article in that 
potnt doch erced thac which is ſet down. in the fourth Article by almoft 500. and 

theretoze whoſoever (et this down, was much fozgetful of that which was _ 
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ſet down in the fourth Article, and might well have fozbozn to lap ſo-greac a 


ſcandal upon the Judges, as to affirm ic co be a witttng and willing erroy in 


them, as is let down in this Article, 


New forms of Conſultations, not expreſſing the cauſe of the granting 
of them, | 


Whereas upon the granting of Conſultations, the Judges in time paſt div 
therein expzeſs and acknowledge the cauſes ſo remieted to be of Eccleſiaſtical 
cogutzance, which were p2efidents and judgments fs3 the better aſurance of Ee- 
clefiaſfical Judges,that they might afterward hold plea in ſuch caſes,anv the like; 
aud were alſo ſome bar as well to the Tempozal Judges themſelves, as afſo to 
many tronhleſom and contentious perfons from eicher granting o2 ſeeking Pro- 
hibitions in ſuch caſes, when ſo it did appear unto thent upon recozd, that Con- 
fultations had been fozmerly granted in them; they the faiv Tempozal Judges 
have nowaltered that courſe, and doonly tell us, chat they grant their Confut- 


tatious certis de cauſis ipſos apud Weſtm* moventibus, not erprefling the fame 


particularly, accozding to their ancient pzefidents,By merns whereof the Tem- 
pizal Zudges leave themſelves at libercy withoue p2eudice, though they venya 
Couſultatton z at another ttme npon the fame matter contentious perſons are 
animated, finding no cauſe expzeſſed, whychey may not at another time ſe&k fos 
a P2ohibvition tn the ſame caufe; and che Gecleſſaſtical Judges are left at large 
£9 think what they lift, being no way infirugev of che nature of che cauſe which 
' Pocured the Conſultation + The reaſon of which altevation in fuch Confitltas 
tions, we humbly intreat your Lozdfhips; what che Judges, fov our better inftru- 
tony may be required'to exp2ets, 


If we find the declaration upon the ſuvmiſe, upon which the Pzohibition ts 
Cranted, not to warrancthe ſurmile, thew wwe foxhwithgrant @ Conſultation in 
that fozm which is mentionev; anv that martev being mentivned in the Conſul- 
tation would be very tong anv cumberſom, and-give the Eccleſiaſtical Court lic- 
tle infozmation, to direct chem:im any thing thereafterz and therefoze in ſuch 
caſes, fo2 bzevity lake, it isuſuab; but whon the mattev is to-receive end by de- 
- murrer in Law, 02 trial, the-Confultatiow-is in another fozm, And. ic is their 
1gnozance tn the Arches, that will not underſtand this, and we may not ſupply 
their defects wich changing our fozms.of pzoc@dings, wherein if they would 
Lake the advice of any learned in the Laws, they might ſon receive ſatisfagtion. 


That Confultations may be obtained with lefs charge and difficulty, 


The great expences and manifold difficulties in obtaining of Conſultations 
are become very burthenfom to thole that ſwkfoy them; foy now a days, though 
the malice of the Paincifs in the Tempozal Courts, and tho covetous humozs 
of the Clerks, P2ohibicions are fo extended any enlavied; wichouc any neceſli- 
ty of the matter (ſome one P2ohibition' containing mozo words andlines then 
fozty Pzohibitions in aucient times:) as by means thereof the party in the Ec- 
cleſiaCical Court, againſt whom the Þ2ohibirion is granted, becomes either 
unwilling, oz unable co fue fova Contultation, it beivg'now'uſual and'ozdina- 
xy, that in the. Conſultations muſt be” rerited in cadem verba- the whole renoz 
of the P2zohibition, be it never ſo:longy ; foy the which-( to! omit divers other 
is, which are very great ) ho muſt pay. foz a dzaughs of ic in paper 8d. the 
tec, and fox the entry of it x2:d. the ſheer; Furthermoze, the Pzohtbitton is 
quick any ſpcedy ; fox it is ozdinavilſy grantevour of Cours by'any-one of the 
Judges in his Chamber, whereas the Conſultation is very lowly and harvly 
obtained, not without (oftentimes) coſtly motions in open/ Conrt; pleavirgs, 
demurrers, and ſundzy judicial hearings of both parties, and long attendance 
{oz the. ſpace of two oz thao, nay; ſometimes of eight 03 nine pears ou 
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it be obtained, The inconvenience of which pzocedings is ſo intolerable, as we 
truft, ſuch as'are to grant conſultations will by pour Lo2dſhips means not only 
do it expeditely, and moderate the ſaid fees 3. but alſo refozm the length of the 
ſaid conſultations, accozding to the fozms of conſultations in the Regiſter. 


Je were fit the particular cauſe were ſet down, whereupon the general grie- 
bance, that ismentioned in this Article, is grounded3 and that done, it map have 
a full anſwer : foz a P2ohibition is grounded upon the libel, and the conſultation 
mult agree therewith alſo; and therefoze we doubt not, but the ground of this 
crievance,when it is well loked into, will grow from themſelves in interlacing 
of much -nugato2y and unneceſſary matter in their libels : And foz the foes ta- 
ken; we aſſure our ſelves, none are taken, but ſuch as are anciently due and ac- 
cuffomed; and it will appear, that we have ab2idged the fees, and length of plea- 
dings, and uſe no delays, but ſuch as are of neceſſity 3 and we wiſh they wouly 
do the like, and upon examination it will appear of which ſide it grows, that the 
feep oz delays are ſo intolerable. And where in ancient time ſuch as ſued foz 
tithes, would not ſue but foz things queſtionable, and never ſought at their Pa- 
riſhoners hands their tithes in other kinds then anctently they had be&n uſed to 
Have been paid; now many turbulent Piniſters do infinitely vex their Pariſhio- 
ners fc2 ſuch kinds of tithes as they never had, whereby many Pariſhes have 
ben much impoveriſhed: And foz example, we ſhall ſhew one Reco2d, wherein 
the Miniſter did demand ſeventeen ſeveral kinds of tithes, whereupon the party 
ſuing a P2ohibition had eight oy nine of them adjudged againlt the Miniſter up- 
on demurrer in Law, and other paſled againſt him by trial, and this muſt of ne- 
ceſlity grow to a matter of great charge 3 but where is the fault, but in the Mt- 
nifker that gave occaſton + And we will ſew one other Reco2zd, wherein che 
party confeſſed to ſome of us, that he was to ſue His Pariſhioner but foz a 
Calf and a Gwoſe 3 and that his pzocto2 nevertheleſs put in the libel oz demand 
of tithes, of ſeven oz eight things moze then he had cauſe to ſue fo2 3 this en- 
lJarged the Pzohibition, and gave occaſion of moze erpence then needed; any 
where is the fault of this, but in the Eccleſiaſtical Courts 2 And as in theſe, 
{o can we appzove in many others; and therefoze we muſt retozt the cauſe any 
ground of this grievance upon themſelves, as moze particularly may appear by 
the ſeveral pzeſidents to be ſhewed in this behalf, 


Prohibitions not to be granted upon frivolous ſuggeſtions, 


It is a p2ejudice and deriffon to both his Majeſties Eccleſiaſtical and Tem- 
pozal juriſdictions, that many Pzohibitions are granted upon crifling and frivo- 
lous ſuggeltions, altogether unwozthy to p2oceed from the one, oz to give any 
hinderance 02 interruption to the other : as upon a ſuit of tithes bzought by a 
Miniſter againſt his Pariſhioner, aP2ohibitton flieth out upon ſuggeſtion, that 
in regard of a ſpecial receipt, called a Cup of buttered Bear made by the greac 
Skill of the ſaid Pariſhoner to cure a grievous diſeaſe called a Cold which ſoze- 
Iy croubled the ſaid Piniſter, all his tithes were diſcharged.  Andlikewiſe a ws- 
man being convented foz adultery committed with one that ſuſpiciouſly reſozted 
to her houle in the night time, the ſuggeſtion of a Pzohibition in this caſe was, 
that omnia placita de. nournis ambulationibus belong: to the King, #c. - Alſo 
where a Legatary ſued foz his legacy given in a will, the P2ohibition was, Quia 
omnia placita de donis & concefſionibus ſpectant ad forum Regium, & non ad fo- 
xum Eccletiaſticum, dummodo non fint.de teſtamento & matrimonio 3 as if alega- 
cy were not donatio de 03 in teſtamento, with many other of like ſozt. The re- 
fozmation of all which frivolous pzocevings, ſo chargeable notwithſtanding to' 
many pwz men, and thegreat hinderance of juſtice, we humbly refer to your 
Lo2dſhips couſideration, 


We grant none upon frivolous ſuggeſtions, but foz the cafe put, it is _ 
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P2ohibition is to be granted's As Where one is lued.in a inp et 
tithes, of filva Frehvn the party. may ſuggeſt, that they were =o 92 great _ 
and have a-P2ohibition, per no fuch'matter appeareth' in the tibel, So if one 
= ſued there foz violent hands laid on'a Piniſter by an Officer, as a gcc ; 
e,. he being ſued there map ouch, that the Plaintif made. au. affray- 
-" her and he to pzeſetve rþe peace laid hanvs on him, any fo. have a 20s 
nd ſ0.in tery matip dther Like caſes, and pet upon the libel no mac# 
[cine why £ dohibition toulp be granced : nd they will never ſhew, 
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"'No Pebhibition to be anted ile pretence, that 0 one. witneſs cannot be... 
ls 1 ..__-, Xeceiyed, in the Ecc Chart to,ground a judgment upon. 6 
"There is a new debiſen rugtettion {nthe Tem iy pr Courts commouly recef- 
ved and' allowed, -whereby'thep may at their will and pleaſure dzaw any ca 
whatſoever from the Eccleſiaſtical Court £5 Foz example,. Pany Pzohibitions 
., have lately come fozth upon this ſuggeſtion, that the Laws EccleGaltical vo 
* require two witneſſes,” where the Common Law, accepterh of one 3. and theres 
fore it-ig contra legem'tertx, fos the' Eccaicn Judge to infiſt upon two wit# 
me to Hove, his canſe 2 upon which ſuggeſtion, although, many coulſultatts 

o#have been granted (the ſame being no way as pet able co warrant audmain- 
rafts a: Izohibit (on ) pet becauſe we are not ſure, bit that eicher by reaſon of the 

, 03 of ſome future conffruction, it may have given to it moze ſtrength 

wo is tonvenient, the ſame tenvin tothe utter overthzow of all ECccleſiaſtt- 
cat juriſdiction, we mot bumbly. d 2900s by your Lowſhips by. means, th 
ſaifie'may be ozverev to be no moze 1 


If the queſtion be yyon payment, oz letting out of tiches, oz uyon the FP 
of alegaty, oz marriage; 0? ſuch like incidence, we'areto leave it to the trial of 
their Law, though the paxty have but one witneſs; but where the matter is not 
_ decerminable in che Eccleſiaſtical Courc, there wid a BHT LUgk FIE"s 
20; withonr ſuc Fa furmiſe. 
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,. No good gti for a Pakibition, that the bs is neither clmeotary x 4 
5 nor matrimonial. 


-Avthe fozmer lth laft menttoned envevoureth to firike away af one il | 
the whole Eccleſtaftical jurifviction ;'ſo there is another as uſual, 02 tather. 
moze frequent 1 then che fozmer, which ts content to ſpare us two kind of cau 
to deal in, viz. Teftamentary, and Patrimonial : and this device. infulrery. 
mightily in manyP3ohibicions, commanving the Eccleſiaſtical Judge, chat.be 
the cauſenever fo aero of Ectleftaſticalcognizance,' yet he ſhall-furceate 3 


as 4 "4 
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Foz that is neither a cauſe Teſtamentary, noz Matrimonial : which ſuggeftivn, 
as it grew at the firſt upon miſtaking, and omitting the wozds, de bonis & c- 
tallis, &c- as may appear by divers ancient P2ohibitions in the Regiſter 3 ſo it 

' will not be denied,but thac, beſides thoſe two, divers and ſund2y other cauſes are 
notozioufip known to be of Eccleſiaſtical cognizance, and that conſultations are 
as uſually awarded ( if ſuit in that behalf be p2oſecuted ) notwithſtanding the 
4aid \ugyeftion,'as their P2ohibitions are cafily granted; which, as an injury, 
Marching with the reſt to wound poz2 men, pzotract ſnits, and pzejudice the 
Conrts Eccleſiaſtical, we deſire that the Judges will be pleaſed to red2eſs, 


-- If they obſerve well the anſwer to the fo2mer objections, thep may be thereby 
tisfied, that we p20hibit not ſo generally as they pzetend, no2 do in any wife 
eal further then we. ought to do, to the p2ejudice of that which appertaineth to 
that jurifviction; but when they will deal with matters of Tempozal concracs, 
ooloured with pzetended Eccleſtaſtical matter, wk ought to pzdhibit them with 
that fozm of P2ohibitions, mentioning; that it concerneth not matter of War- 
axe, no2 Teſtamentary: And they ſhall not find, but by foun warranted, both 
by the Regiſter, and by Law: And when ſaggeftions, carrying matter lufficts 
£nc, appear to us judictally to be untrue and inſuffictent; we are as rtavp to 
© Krant conſultations as P2ohibitions z and we: may Hot alter the fozri of onr 
P2ohibitions upon the conceits of Eccleſiaſtical Judges, and P2dhibitions 
granted in the fo2m ſet down in the Article, ate of that fozm which by Lata 
Shep ought to be, and cannot be altered but by Parliament. . 


No Prohibition upon ſurmiſe only to be granted, either out of the Kings 
Bench, or Common. Pleas, but out, of the Chancery only. 


. Among the caitſes whereby the Ectlefiaſtical juriſdiction is oppzeſſed with 
 Multitude of P2ohibitions upon ſurmiſes only, this hath a chief place, in that 
thzouch ifnicroachment ( as we luppole) thete are ſo many ſeveral Courts, and 
Judges in them, that take upon theni to grantthe ſame, ag in the Kings Bench 
$ve, and in the Common Pleas as many, the one Court oftentimes croſſing the 
pÞ2oc2dings of the other, whereas we are perfwaved, that all ſuch kinds of p20 
Hibitions, being oziginal Writs, ought onlp to ifſue out of the Chancery, and 
either out of the Kings Bench, noz Common Pleas, And that this hath ben 
the ancient pzacice in thit behalf, appeareth by ſome Dcatutes of the Realm; 
and ſundzy judgments at the Common Law; the. renewing of which pyaſtit 
Larrieth with it an apparant ſhew of great benefit and conveniency, both Wrhe 
Church, and to the Subject : foz if Pzohibitions were to iſſue only ont'vf one 
Court, and from one man of ſuch integrity, judgment, fincerity, and wiſdom, 
as we are to imagine the Loyd Chancetloy of England to be endued with, it is 
not likely, that he would ever be induced to pzefudice and pefter the Eccleſtaſti- 

al Couzts with ſo many needleſs Pzohibitions 3: 02, after a conſultation, to ſend 
Out in one cauſe, and upon one and the ſame tibel not altered, P2zohtvitton upon 
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P2ohibicton, his own ac remaining upon recozd befoze him to the contrary, . 


Tye further conſiveration whereof, when, upon the Judges auſwer chereunco, 
6 ſhall be moze thzoughly debaced, we muſt refer to your Lo2dſhips honozable 
Irection and wiſdom, 


\, Altrange pzeſumption in the Eccleftaſtical Judges, to require that the Kings 
Courts ſhould not do chat which by Law they onght to do, and always have 
Done, and which by oath they are bound'to do, And if this ſhall be holden-in- 
convenient, and they can in difcharge of us obtain fome Act of Parliament to 
take it from all other Courts then the Chancery, they ſhall vo unto us a great 
eale 2 but the Law of the Realm cannot be changed, but by Parliament and 
What relief oz eale ſuch an Ac may wozk to the Subject, wiſe men will ſon find 
puc and diſcern; but by theſe Articles'thus OR abzoad, there is a general 
ith uns 
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unbeſ@niing aſperſion of that upon the. Judges, which ought to have box 
02bozn, 


No Prohibition to be awarded under a falſe pretence, that the Eccleſiaſtical 
Judges would hold no plea for cultomes tor tithes. 


Amongſt maup devices, whereby the cornizance of cauſes of tithes is dzawn 


from Eccleſiaſtical Judges, this is one of the chiefeſf, viz. concerning the tryal of 


ruſtoms in payment of tithes, that it mult be made in a Tempozal Court; foz 
upon aquirk and falſe ſuggeſtion in Edward the fourth his tiſe, made by ſome 
Pergeants, a conceit hath riſen ( which hath lately taken greater ſtrength then 


- befoze) that Eccleſiaſtical Judges will allow no plea of cuſtom o2 p2eſcription, 


either in non decimando, og in modo decimandi; and thereupon, when contentts 
ous perſons are ſued in the Eccleſiaſtical Court fo? tithes, and do perceive, that 
upon god p2of judgment will be given againſt them, even in their own. pleas, 
ſometimes foy cuſtoms, do pzeſently ( knowing their own-krength with Aus 
r02s in the Country) flie unto Weſtminſter Hall, and there ſuggeſting that thep 
pleaded cuſtom foz themſelves in the Eccleſiaſtical Courts, but could not be 
beard, do p2ocure thence very readilp a- P2ohibition3 and albeit the ſaid ſug 
geftion be notozioufly falſe, pet the party pzohibited map not be permitted to 
craverſe the ſame in the Tempozal Court ( direcly contrary to a Statute made 
in that behalf ) : neither may the Judge p2ohibited pzoceed without danger ofam 
attachment, though himſelf do certainly know, either that no 'ſuch cuſtom was 
ever alledged befoze him, 02 being alledged, that he did receive the ſame, and alk 


manner of pzofs offered thereupon 2: which courle ſeemeth the moze ſfrange un- 


£0 us, becauſe the ground thereof laid in Edward the fourth his time, as afoze- 
faid, was altogether untrue, and cannot with any ſound reaſon be maintained 
Divers Statutes and Judgments at the Common Law do allow the Cccleſtaſtis 
cal Courts to hold plea of ſuch cuſtoms; all our boks and general learning dd 
therewith concur, and the Eccleftaſfical Courts, both then and ever ſince, event 
until this day, have, and ſtill do avmit the ſame, as both by our ancient anyx 
recent Recozds ic voth and-may to any moſt manifeſtly appear. And beſidesg 
there are ſome conſultations to be ſhewed in this very point, wherein the ſaid 
ſurmiſe ard ſuggeſtion, that the Eccleſtaſtical Judges will hear no plea of cus 
ttoms;-4s affirmed to be inſufficient in Law to maintain any ſuch Pzohibicion x 
mdcherefoze we hope, that if we ſhall be able, notwithſtanding any thing ths 
junges ſhall anſwer thereunco, to juſtifie the pzemiſes, pour Lozdſhips will 
mapus, that the abuſes herein complained of, having ſo falſe a ground, may 


The Tempozal Courts have always granted Pzohibicions as well in caſes 
de mododecimandi, as in caſes upon real compoſitions, either in diſcharge 
tithes, oz the. manner of tithing 3 foz that modus decimandi had his oziginah 
round upon ſome compoſition in that kind made, and all pzeſcriptions and com4 
poſitions in chele caſes are to be tryed at the Common Law, and the Eccleſia 
Rical Courts ought to be pzohibited, if in theſe caſes they had plea of tithes 
kind : but if they will ſue tn the Eccleſiaſtical Court de modo decimandi, oz a 
cozding co compoſition, then we p2ohibit them not ; and the cauſe why the Ec# 
cleſiaſtical Judges find fault herewith, is, becauſe many Miniſters have grown 
of late moze troubleſom to their Pariſhioners, then in times paſt; and therebp, 
wozk unto thele Courts moze commodity, whereas in fozmer ages they were? 
well contented to acceptthat which was uſed to be paid, and not to contend againl 
any pzeſcription cz compoſtcion; but now they grow ſo troubleſom to their: 
neighbozs, as, were it not foz the P2ohibition '( as may appear by the * 


dents befoze remembzed ) thep would ſon overthzow all pzeſcriptions an 
compoſitions that are foz tiches, which doth and would bz&d ſuch a general gar 
boil among& the people, as were to be pitied,and not to be permitted. And = 


2 
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4 
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they fay, there: be many Dtatutes that take away theſe p20cLbitt ns from! the 


Wempozal Courts, they are much deceived; and if they lok well nnto it, 'they 
ſhall find even the ſame Statutes ( they pzecend) to give wap unto'tt, And ic 


is grange they will affirm.ſo-great an untcruth, as co ſay, thep are not permic- 


tedto traverſe the ſuggeſtion in the Tempozal Court; foz both the Law and 
daily pzadice doth allow it, | 0; oh Fans v3 


- The cuſtoms for tithes are only to be tried in the Eccleſiaſtical Courts, ' * 
| and ought not to be drawn thence by Prohibitions. - * | 


Although ſome inviſcreet Eccleſiaſtical Judges,either in the time of King Fd- 
ward the fourth, o2 Edward the firth; might, againſt Law,-have refuſed in ſome 
one cauſe to admit-a plea of cuſtom of tithes, to'the pzejudice-of ſome perſon 
whom he favoured, and might thereby peradventure have given occafion of ſome 
one P2ohibition ( but whether they:divſo 03 no, the ſuggeſtion of a Lawyer-foz 
his fee is no god p2of ) yet fozaſmuch as by thzee Statutes made ſince that time, 
wherein it is ozdained, viz. both -thac tithes ſhould be truly paid, accozding to 
the cuſftom,and the trial of ſuch payments, accozding to cuſtom upon any vefault 
02 oppoſition, ſhould be tried in the Kings Eccleſiaſtical Courts, aud by the 
Bings'Crclefiaſtical Laws, and not- otherwiſe; oz befoze any other Judges then 
Eccleſiaffical, We moſt humbly deſire your Lowthips; that if accozding; ta the 
laid Laws we be moſt ready to hear any plea' vf.cluſtoms pour Lozdſhips would 
be pleaſed, chat the Judges may not be permitted hereafcer to grant any P2ohi- 
bittons upon ſuch falſe furmiſes; 02 if. they ſhall auſwer, that we miſtake the 
laid Dtatutes, that then the ſaid thy& Dtatutes miap be chioughly debated be- 
foze your Lozdſhips, left under p2ecence of aright, which they challenge, to ex- 

ound theſe kind of Statutes, the truth may be over-boyn,/ and pw? PYiniſters 
ill left unto Conntry trials, there to juſtifie the right of their tithes befoze un- 
conſcionable-Jurozs in thele'caſes, all '", 


- The anſwer to the fozmer Article may ſerve foy this; and where the objection 
ſemeth to impeach the trial-at'the Common. Lawby Jurozs, we. hold, and ſhall 
be able coapp2zove it to be a far better courſe:foz matcer of fac upon ithe teſtimo- 
ny of witneſles, ſwozn viva; voce,' then upon the confcience of'anp'idne particu- 
lar man, being: guided by- paper p2wfs; any we never heard it excepted unts 
heretofoze, that any Dtatute ſhould. be expounded by any other then the Judges of 
the land; neither was there ever any ſo much over-ſen; as to oppoſe himſelf 
againſt the pzactice of all ages to make that queſtion, oz to lay any ſuch unjuſt 
tmputation upon the Judges of the Realm, 4 | 


No Prohibition to be oranted, becauſe the treble value of tithes is ſued 
for in'the Eccleſiaſtical Court, - W 


Whereas it appeareth plainly: by the tenoz-of the Dtatute of Edw:6. capa13; 


' that Jndges Eccleſtaſtical;-and none other, ave td-hear anvvetermine all ſuits of 


tiches, and other duties foz the ſame, whichiare given by the ſaid Act 3: and-that 
nothing eile is added.to fozamer Laws by that! Dcatute, but vnly certain penal- 
ties, foz example, one of treble value : .Fozafmuch as the ſaid penalty, being on- 
1y deviſed asa means to wozk the better,payrtent.of tithes, and foz that there 
are no wo2ds-uſed inthe ſaid: Qtatute to: give: juriſdiction. to: any Tempozat 
Eourt, We hold it molt apparent, that the faid'penalty of treble value, boing'a 
duty given in the ſaid Dtatute foy non-payment af tithes, cannoc be-demanvev 
in the Tempozal Court, but only befoze the Eccleſiaſtical Judges, accozving'ts 
the exp2eſs wozds of the ſaid. Stature : And the rather, we-are-'(o perſwaved, 


16: 


OdjeRion. 


Anſwer p 


17. 


ObjeRion. 


becauſe it is moſf agre&able:to all Laws and. reaſon, that where the pzincipat 
cauſe 1s to be decided, there all:things incident and acceſlary are to be determi» 
ned. WBelides; it was the pzactice of nn Courts. in this Realm, 
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ObjeRion, 


immediately after the making of the ſaid Statute, and hath continued ſo ever 
ſince to award treble damages (when there hath ben cauſe) without any oppo- 
ſition, until about ten years paſf, when, 02 about which time, notwithffanding 
the pzemiſes, the Tempozal Judges began to-holdplea of treble value, and vo 
now accompt it ſo pzoper and peculiar to their juriſdictions, as by colour there- 
of they admit ſuits oziginally foz the ſaid penalty, .and dv make thereby ( very 
abſurdly ) the penalty of treble value to be pzincipal, which is inded but the 
acceſſary 2 -and the cognizance of tithes tobe'but the acceſſary, which in all due 
conſtruction is molt evident to be the pzincipal, thereby wholly perverting che 
true meaning and d2ift of that Statute, whereupon if in the Spiricual Courc 
the treble value be now demanded by the libel as a duty, accozding to that Sta- 
tute, o2 that ſentence be awarded directly and ſincerely upon the ſaid libel, pze- 
ſently, as contentious perſons are diſpoſed, a P2vhibicton ts granted, and ſome 
ſharp wozds are further uſed, as if the Eccleſiaſtical Judges were tn ſome further 
danger fo2 holding of theſe kind of pleas: and therefoze we moſt humbly deſire, 
that if the Judges ſhall inſiſt in their anſwers upon ſuch their ſtraining of the 
ſaid Statute, your Lo2dſhips will be pleaſed to hear the ſame further debated bp 
us with them. | kf 2 


If they obſerve well the Statute, they ſhatl-find, chat the Cccleſiaſtical Conrt 
is by that Statute to hold plea ofno moze,then that which is ſpecially thereby lis 
mited fo2 them to hold plea of; and the Tempozal Court not reitrained theres 
by, to hold plea of that which is not limited'unto the Eccleſiaſtical Court by 
that Act, and of that they had juriſdicicn of befoze : and the foxfeiture of double 
value is expzeſly limited to be recovered befoze the Eccleſiaſtical Judgesz but 
where a fozfeiture is given by an Act-generally not limiting where to be reco- 
vered, it is to be recovered in the Kings Tcmpozal Courts, and the cauſe why 
it is ſo divided, ſ&emeth to be fo2 that, where bythat Ac, Tempozal men were 
to ſue foz their tithes in the Eccleſiaſfical Court, where it was:then pzeſumed 
they were to have no great favour : Therefo:e the party grieved might ( if he 
would) purſue foz the fozfeiture of the treble value in the Tempozal Court, 
where he was to recover nd:tithes3 tut-if he woutd ſue where he might alſo 
recover the tithes, then he would purſue fox the double value : fo2 that is ſpe- 
cially appointed to: be recovered in the Eccleſiaſtical Court, but not the treble 
value. And although they alledge, that they ſometimes uſed to maintain ſuit fo2 
the: treble value, yet as ſan as:that was complained of to the Kings Courts, 
they gave remedy unto it as appertained. | 


' No Prohibition to be awarded, where the perſon is ſtopped from carrying 
away of his tithes by him that ſctteth them forth. 


As the ſaiv Statute of Edw.the 6. laſt mentioned aſſigneth a penalty of treble 
value, if a man upon pzetence of cuſtom, which cannot be juſtified, Jall cake 


> away his coznbefo2e he hath ſet out his tithes; ſoalſoin the ſaid Statute it is pzo- 


vided, thac-if;any man having ſetiout his tithes, ſhall not afterwards ſuffer the 
Parſon to. carry them away, #£; he ſhall pay the double value thereof-ſo carried 


Away;the ſame to be recoveredin the Ceclefiaſtieal Conre, Yowbeit theclearneſs 


of the: Statute in chis point;/ notwithſtandiug/means are found'to'd2aw this 
cauſe alſo from the Eccleſiaſtical: Court 3 foyſuch'as of Hatred towards their 
Pinifters are diſpoſed to vex them:with ſuits.at the. Common Law'(wherethey 
find-moze favour to. maintain their! wzangling,- then-they'can [hope fo2 in'the 
Eccleſiaſtical Court ). will not faili'to-fet'out their tithes befoze witneſſes, but 
not; with any meaning 02 intexit chat the Parſon'fall ever carry them away foz 
p2eſently_ thereupon they will cauſe their own- ſervants to loadthem away to 
their own barns, and leave the Parſon as he canto f&k his remedy which if 
be.do attempt in the Eccleſiaſtical Court, out'cometh a P2ohibition, ſuggeſting 


that upon ſeverance and ſettiug-fozth df the teuth part tromthe nine, the lame 


tenths 


— 
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tenths were pzeſently by Law in the Parſons poſſeſſion, and. bein; thereupon 
become a lay chattel, muſt be recovered by an action of treſpaſs-at the Common 
Law, whereas the whole pzetence is grounded,upon.amexr perverting of the 
Atatute, which doth both ozdain, that all tithes ſhall be ſet fozth truly audjuftly 
without fraud andguilez and that alſo the Parſon ſhall not be ſtopped oz hinder- 
ed from carrying them away, neither of which:conditions are obſerved when the 
Farmer voth ſet them fozth, meaning to carry-them away himſelf c.foz that is 
[the fraudulent ſetting of them out; ) and alſo, when acco2dingly he taketh chem 
awap to his own uſe; fo2 thereby he oppeth the Parſon'to carry them 
away: and conſequently, the penalty of this offence ts to be recovered in the ſaid 
Cccleſtaſtical Courts, acco2ding to the wozdsof the ſaid Statute, and not in anp 
Court Tempozal : wherefoze we molſf humbly deſire your Lozdſhips, that et- 
- ther the Judges may make it apparent to your Lo2dſhips, that we miſlike this 
Statute in this point, 92 that our Eccleſiaſtical Courts may ever hereafter'be 


frxd from ſuch kinds of Pzohibitions, 


Foz the matter of this Article it is an\wered befoze, and where the truth of ancver. 
the caſe is, that he that ought to pay p2edial tithes, doth not divide out his tithes, 
92 doth in any wile interrupt the Parſon, oz his deputy, to ſee the dividing oz let- 
ting of them out, that appearing unto us judicially, we maintain no Pzohibiti- 
on upon any ſutt there fo2 the double value, but if after che tithes ſevered, the 
Parſon will. ſell the tithes to-the party that.divided them, --upon the ſurmiſe 
thereof, we do, and ought-to grant a P2ohivition 3. but if that ſurmiſe do pzove 
untrue, we do as readily grant a conſultation,. and the party ſ&king the ſame, 
ts, acco2ding to the Statute, to have his double coſts and damages. 


br No Prohibition to be granted upon any incident plea in an Eccleſiaſtical cauſe. 19 


We conceive it to be erreat injury to his Mſeſtes Eccleſiaſtical jariſdiction, 0bje&ion, 
that P2ohibicions are awarded to his Eccleſtafticat Courts upon every by, and 
every incident plea oz matter alledged there in har, oz by way. of exception, the. 
p2incipal cauſe being undoubtedly of Eccleſiaſtitht'cognizances Foz erample,Ju 
fuit foz tithes in kind, if the limits of the Parif, 'agrements,compoſitions,and 
arbitraments, as alſo whether the Piniffer thac ſueth 'as Parſon , be indeed 
Parſon oz Uicar, do come in vebate by way of-bar, although the ſame pirticu- 
lars were of ZTenipozal connizance ( as ſome of them we map boldly ſay are 
not) pet- thep were-in thts cafe.examinable in the Eccleſiaſtical Court, becauſe 
thep are matters incident, which come not in that” caſe finalſy to be ſentenced 
and determined, but are uſed-as a mean and furtherance fo2 the deciſion of the 
main matter in queſtion, And ſo the caſe fanveth in other. ſuch incident pleas 
by:way of bar; fo2 otherwiſe either party tn every cauſe might at his pleaſure, 
by pleading ſome matter TZempozal'by way of exception, make any cauſe Eccle- 
ſtaſfical whatſoever ſubjec to a Pzohivition, which is contrary to the reaſon of 
the'Common Law, and ſunvzy judgments thereupon given, as we hope the 
Judges-themſelves will acknowledge, and thereupou yield'co. have ſich Pzohi- 
vitions hereafter reſtrained, Pf part to 


- Matters incident that fall out to be mer Tempozal, are tobe dealt withal ancyer, 
in the Zempozal, and not in the Cccleſiaſtical Court, as is befoze particularly 
ſet down in the eleventh Article, . m_ 1615/9 267: if 


That no Temporal Judges;\under colourof atithority to interpret Statutes, ought, 20; 
in favour of their Prohibitions, to make cauſes Eccleſiaſtical to be'of Temporal 
COgnIzance. . 


Although of late days-it hath beeu Kkrongly.held by ſome, that:the interpzeta- Obje&ion, 
tion of all, Statutes whatſoevex-2o-belong to:the;Juvges Tempozal,/ yet we ſup- 
pole, by certain-evileftects,; that this opinidn: is! to be bounded:'within cer- 
catu limits 3 fox the ſtrong congeit of it hath already bzoughefozth this _ 
that 
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that even thoſe very Statutes which do concern matters merly Ccclefiaftical, 
and were made of purpoſe with great caution,to p2eſerve,enlarge,and ſtrengthen 
the juriſdision Eccleſiaſtical, have ben by colour thereof turned tothe reſtrain- 
inc, weakning, and utter overthzow of the ſame, contrary to the true intent any 
meaning of the ſaivStatutes: As fot example(beſives the frange tnterpecatt- 
on of the Statutes befoze mentioned, fo2 the payment of tithes) When parties 
have been ſued in the Eccleſiaſtical Courts, in caſe'of an inceſfnous marriage, 'a 
P2ohibition hath ben awarded, ſuggeſting, under p2etence of a Statite'in the 
time of King H.8. that it appertaineth to the Tempozal Courts, and not co the 
Eccleſiaſtical, to determine what marriages are lawful, and what are inceſtuons 
by the Wozd of God; As allo a Pinifter, being upon point of dep2ivation-foz 
his inſufficiency in the Eccleſiaſtical Court, a Pzohibition was granted, upon 
ſuggeſtion that all pleas of-the fitneſs, learning, and ſufficiency of Piniſters 
belong only to the Kings Tempozal Courts, relying, as we ſuppoſe, upon the 
Dtatute of 13 El. by which kind of interpzetation of Statutes, if the naming, 
diſpoſing, oz o2dering of cauſes Eccleſiaſtical in a Statute ſhall make the ſame 
to be.of Tempozal cognizance, and fo aboliſh the futiſdicicon-of the'Eccleftaſtical 
Court, withoutany further circumſtances, oz evpzeſs wozds to warrant the ſame, 
It followeth, that fozaſmuch as the common ok and Articles of Religion are 
eſtabliſhed and confirmed by ſeveral Ads of Parliament,'the Tempozal Judges 
may challenge to: themſelves an authozity 'to'end and determine of all canſes 
of Faith and Religion, andto ſendout their P2ohibicions, if any Eccleſiaſtical 
Judge (all deal oz/ pzoced in any of them ; which conceit, how abſurd it is, 
nedeth no p2of, and teacheth us, that when matters merly Eccleſiaſtical are 
comp1iſed in anyStatute, .it doth not therefoze follow, that the-interpzetation 
of the ſaid matters doth belong to the Tempozal Judges, who by their p2ofeſſi- 
on,” and as-they are Judges, are not acquainted with that kind of learning : 
Hereunto, when we ſhall receive che anſwer of the Judges, we ſhall be ready 
to juſtivie every part of this Article, : | 


Af aup fuch have 'flipt, as ig fot down in this Article, without other circums 
fances to maintain ft, we maks no doubt, but when.that appeared tothe Kings 
Tempozal Court, it hath b&n yzeſentlp remitted.z-.aud yet there be.caſes, that 
we may deal both with marriages and matters.of.zepzivation, , Ag\where thep 
will call the marriage tn queffion after the death of any of the parties; the mars 


' rfage may not then be called in queſtion, becauſe ic ts to baſtard and. diſ-inheric 


the iſſues,” who catinot ſo well vefend che marriage, as the parties both living 
themſelves might have done; and ſois it, if they will depzive a-MPiniſter not 
foz matter appertaining to the Gccleſiaſtical CORN FARTE, bue foz. that which doth 
merly belong co the cognizance of the Kings Tempozal Courts. And foz;ths 
Judges expoutiding of Statutes that concern . the Ccclefialtical government 03 
Sapp it belongeth unto. the Tempozal Jidges3 .and we think they have 
zen expounvey as muth to their advantage, as either the letcer oz, intention-of 
L.aws would 93. could allow of... Id ber hop;have- ben expounded to their 
liking, then chey could app2ove of it 3 but i the expoſition be not foz their pur- 
poſe, then will they ſay, as now they do, that it appertaineth not unto us tode- 
termine bf chem; 9:35 | | £6 oa | 


"That perſons impriſoned upon the Writ 'of 'de Excommnicato capiendo axe 
unduly. delivered, and 'Prohibitions unduly, awarded- for their greater 
ſecuricy. . | | | 53 TH 


Fozaſmuch as impziſonment upon the Writ of Excommunicato capiendo is 
ths chieteff- Tempozal ftrengch of Ccclefiaftical juriſdicion, and that by the, 
Laws-of the Realm.none {o committed fo2 their contempc in matrets of Ecclefi- 
altical £ogvizauce;; ought to be delivered until the Eccleſiaſtical Conrts were: 
ſatisfied, 02 caution given in- that behalf, we wowfld gladly be refolved Au 

authozity 


- 
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authozity the Tempozal Judges do cauſe the Sherifs to bzing the ſaid parties 
fnto their Courts, and by their own diſcretions ſet them at liberty, without no- 
tice thereof firſt given to the Eccleſiaſtical Judges, 02 any ſatisfagion made ei- 
ther to the parties at whole ſuit he was impziloneo, o2 the Eccleſiaſtical Court, 
where certain lawful fees are due ; And after all this, why do they likewiſe ſend 
out their P2ohibitions to the ſaid Court, commanding, that all cenſures againſt 
the ſaid parties ſhall be remitted, and that they be no moze p2oc&@ded with foz 
the ſame cauſes in thoſe Courts, Df this-our.defire, we hope your Lozdſhips ds 
l& ſufficent cauſe, and will therefoze pzocure us from the Judges ſome reaſons 
able anſwer, j 


We affirm, if the party excommunicate be impziſoned, we ought upon com- Anſwer; 


plaint to ſend the Kings Writ fo2 the body and the cauſe, andif in the return no 
rauſe, oz no ſufficient cauſe appear, then we do (as we ought) ſet him at libetty; 
otherwiſe, if upon removing the body, the matter appear to be of Cccleſtaſtical 
cognizance, then we remit him again 3 and this we ought to do in both caſes 
foz the Tempozal Courts muſt always have an eye, that the Eccleſiaſtical juriſy 
diction ulurp not upon the Tempozal, 


The Kings authority in Eccleſiaſtical cauſes is greatly impugned by Prohibitions, | 


22 


We are not alittle perplered touching the authozity of his Bajelty in cauſes 0bje&iow 


Eccleſiaſtical, in that we find the ſame to be ſo impeached by P2ohtibitions, that 
-it is in effect thereby almoſt extinguiſhed foz it ſemeth, thatthe innovating hu- 
mo2 is grown ſo rank, and that ſome of the Tempozal Judges are come to be of 
opinion, that the Commiſſioners appointed by his Pajeſty foz his cauſes Eccle- 
ſiaſtical (having committed unto them the execution of all Eccleſiaſtical juriſdi- 
ctton annexed to his Pajeſties Jmperial Crown, by vertue of an Ac of Parlia- 
ment\mave tn that behalf, and accozding to the tenoz and effect of his Pajeſties 
Letters Patents, wherein they are authoziſed to impziſon, and impoſe fines, ag 
they ſhall ſ& cauſe ) cannot otherwiſe pzoced, the ſaid Act and Letters Patents 
notwithſtanding then by Eccleſtaſtical cenſures only: And thereupon of lat 
ter daps, whereas certain lewd perſons (two foz example ſake) one foz noto- 
rious adultery and other intolerable contempts, - and another foz abuſing of. a 
Wiſhop of this Kingdom with thzeatning ſpeeches, and ſundzy railing cerms 
(no way to be endured ) were thereupon fined and impziſoned by the ſatdCom- 


miſſioners, -till thep ſhould enter into bonds to-perfozm further ozders of che - 


ſaid Court the one was delivered by an Habeas corpus out of the Kings Bench, 
and the other by a like Writ out of the common Pleas: and ſundzy other P20- 
hibitions have been likewiſe awarded to his Bajelfies ſaid Commiſſioners upon 
theſe ſuggeſtions, viz. That they had no authozity either to fine oz imp2iſon any 
man 3 which innovating conceit being added to this that followeth, That the 
Writ of de excommunicato capiendo cannot lawfully be awarded upon any cer 
tificate o2 ſignificavit made by the ſatd Commiſſioners, we find his Pajeſties ſai 
ſupzeam authozity in cauſes Eccleſiaſtical ( ſo largely amplified in ſundzy Sta- 
tutes ) to be altogether deſtitute in effec of any means to uphold it, if the ſaiy 
pzocedings by Tempozal Judges ſhall be by them maintained and juſtified 3 
and therefoze we moſt humbly deſire your Lo2dſhips, that they may declare 
themſelves herein, and be reſtrained hereafter ( if there be cauſe found ) front 
uſing the Kings name in their P2zohibitions, co ſo great pzejudice of his Paje- 
Kties ſaid aurhozity, as in debating the ſame befoze pour Lo2dſhips will hereafter 
moze fully appear. 


We do nor, neither will we in any wiſe impugne the Cccleſiaſtical authozity it anger; 


any thing that appertaineth unto itz but if any by the Cccleſtaſtical authozity 
commit any man to pziſon,upon complaint unto us that he is impziſoned withour 
juſt cauſe,we are toſendto have the body, # to be certified of the cauſe 3 andif thep 
will not cercifie unto us che particular cauſe, but generally, without expzeſſing 

anp 
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ObjcR&ion; 


any particular cauſe, whereby it may appear unto us to be a matter of the Cc- 
clefiaſtical cognizance, and his impziſonment be juſt, then we doandought tove- 
liver him t and this is their fault, and not ours, And although ſome of us have 
dealt with them to make ſome (uch particular certificate to us, whereby we may 
be able to judge upon it, as by Law they ought to do, yet they will by no means 
ds it 3 and therefo2e cheir erro2 is the cauſe of this, and no fault in us 2 foy if 
we {@ not a jult cauſe of the parties impziſonment by them, then we ought, 
aud are bound by oath to deliver him, | 
No Prohibition to be granted, under pretence to reform the manner 
of proceedings by the Eccleliaſtical Laws, in cauſes confeſſed to 
be of Eccleſiaſtical cognizance, 


Notwithſtanding that theEccleſiaſtical juriſdiction Hath been much impeach- 
red heretofoze though the multitude of P2ohibitions, yet the ſuggeſtions in them 
Had ſome colour of juffice, as pzetending,: that the Judges Tccleſiaftical dealt 
with Tempozal cauſes : but now, as it ſeemeth, they are ſubject to the ſame con- 
trolments, whether the cauſe they deal in be either Eccleſiaſtical oz Tempozal, 
in that P2zohibitions of late are w2eftled out of their own pzoper corrle, in the 
nature ofa Writ of erroz, 02.of an appeal : Fo2, whereas the true and onlp 
ule of a P2ohibition is to reſtrain the Judges Cccleſaſtical from dealing in a 


..,. matter of Tempozal cognizance, now P2ohibictons are awarded upon. theſe 
* furmiſes, viz. That the Libel, the Articles, the Sentence, and the Eccleſiaſtical 


Court, acco2ding to the Eccleſiaſtical Laws,are grievous and inſufficient,though 
the matter there dealt withal be meerly Cccleſiatical : and by colour of ſuch 
Pzohibitions, the Tempozal Judges to alter and change the decrees and ſen- 
tences of the Judges Eccleſiaſtical, and to moderate the expences tared in the 
Cccleſiaſtical Courts, aud £0. award conſultations upon conditions : As Foz exe 
ample That the Plaintif in the Eccleſiaſtical Court ſhall accept of che one 

alf of the coſts awarded, and that the Regiſter ſhall loſe his fees; and that the 
[aid Plaintif ſhall be contented with the payment of his legacy, which was the 
pn ſued tfoz, and adjudged due-unto him at fuch day, as they che ſaiv 

empozal Judges ſhall appoint, oz elſe the Pzohibition muſt ſfand. And alſo 
where his Pajelties Commiſſioners, foz cauſes Eccleſiaſtical, have not been ac- 
cuſtomed to give a copy of the Articles to any party, befoze he hath anſwered 
them and that the Statute of H.5. touching the delivering of the libel, was not 
ouly publickly-adjupged in the Kings Bench, not to extend to the deliverance of 
Articles, where the party is pzoceeded with ex officio, but likewiſe imparted to 
wy Pajeſkp, and afterwards divulged in the Star-chamber, as a full reſolution 
ff the Judges, Vet within 4 04.5 moneths after, a P2ohibition was awarded to 
the ſaid Commilſioners out of the Kings Wench, upon ſuggeſtion, that the par- 
ty ought to have a copy of the Articles, being; called in queſtion cx officio, be- 
foze he ſhould anſwer them ; and uotwithſtanving chat a motion was made in full 
Court ſhoztly after foz a conſulcation, yet an ozder was entred, that the Pzohi- 
bition ould ttanduntil che ſaid party had a copy of the ſaid Articles given him 3 
which novel and extraozdinary courſes do ſeem very ſtrange unto us, and are 
contrary not only. to the whole courſeof his Bajeſfies Laws Ccclefiaſtical, but 
alſo to the very maxims and judgment of the Common Law, and ſundzy Sta- 
tutes of this Realm, as we ſhall be ready to juſtifie befoze your Lozdſhips, if 
the Judges ſhall endeavour to maintain theſe thetr pzoceedings, ; 


To this we ſay, that though where parties are p2oceeded withal ex officio, 
there needeth no libel, yet ought chey to have che cauſe made known unco them 
fo which they are called ex othcio, befoze they. be examined, to the env it may 
appear unto them befoze their examination, whether the cauſe be of Eccleſia- 
Kical cognizane, otherwiſe they ought not to examine them upon oath. Anv 
touching the reſt of this Article, they do utterly miſtake it, | 


That 
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That Temporal Judges are (worn to defend the Ecclefiaftical Juriſdiction, 


We may not omit to ſignifie unto your Lo2dſhips, that (as we take it) the 
Tempozal Judges are not only bound by their ancient oath, that they ſhall do 
nothing to the diſheriſon of the Crown, but alſo by a latter oath unto the Kings 
Supzemacy, wherein they do ſwear, that, to their power they will aſſiſt and de- 
fend all juriſdictions, p2iviledges, pzeheminences, and autho2ities united and 
annexed to the Jmperial Crown of this Realm 3; in which wozds the Eccleſi- 
aſtical juriſdiction is ſpecially aimedat ſo that whereas they do oftentimes inſiſt 
upon fo? their oath, foz doing of juſkice in Tempozal cauſes,and do ſeldom make 
mention of the ſecond oath taken by them fo? the defence of the Eccleſiaſtical 
juriſdiction, with the rights aud immunities belonging to the Church we think 
that they ought to weigh their ſaid oaths better together,and not fo far to extend 
the one, as that in any ſo2t it ſhould pzejudice the other ; The due conſideration 
whereof (which we molt inffantly deſire)would put them in mind(any ſugge- 
ſtion to the contrary notwithſtanding )to be as careful not to do any thing that 


may P2ejudice the lawful p2oc2dings of the Eccieſtaſfical Judges in Eccleſiaſti- - 


cal cauſes, as they are circumſpect not to ſuffer any impeachment, oz blemith of 
their own juriſdictions and pzocedings in cauſes Tempozal, 


Ue are aſſured, that none can juſtly charge any of us with violating our 
oaths, and it isa ſtrange part to tax Judges in this manner, and to lap ſo great 
an imputation upon us 3 and what ſcandal it will be to the jufkice of the Realm 
to have ſo great levity, and ſo foul an imputation laid upon the Judges, as is 
done in this, is to manifeſt, And we are aſſured tit cannot be ſhewed, that the 
like hath bin done in any fo2mer age; and fo leſs ſcandals then this of the 
jultice of the Realm, divers have been ſeverely puniſhed. 


That Excommunication is as lawful as Prohibition, for the mutual 
preſervation of both his Majeſties ſupream juriſdiction, 


To conclude, whereas fo? the better pzeſerving of his Pajelties two ſupzeam 
juriſdictions befoze mentioned, viz. the Eccleſiaſtical and the Tempozal, that the 
one might not uſurp upon the other, two means heretofoze have of ancient time 
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been owained, that is to ſay, the cenſure of excommunication, and the w2ic of + 


p20hibition 3 the one to reſtrain the incroachment of the Tempozal juriſdiction 
upon the Cccleliaſtical, the other of the Eccleſiaſtical upon the Tempozal, We 
moſt humbly defire pour Lo2dſhips, that by your means the Judges may be in- 
duced to reſolve us, why excommunications map not as frely be put iv ure fo2 
the p2eſervation of the juriſdiction Eccleſiaſtical, as pzohibitions are, under pze- 
tence to defend the Tempozal, eſpecially againſt ſuch contentious perſons, as 
do wittingly and willingly, upon falſe and frivolous ſuggeſtions, to the delay 
of juſkice,veration of the ſubjects, and great ſcandal of Eccleſiaſtical juriſdictions, 
datly p2ocure, without fear either of God oz men, ſuch undue p2ohibitions, as 
we have herecofoze mentioned, - 


The excommunication caunot be gain-ſaid, neicher may the p2dhibitton be 
denied upon the ſurmiſe made, that the matter purſued in the Eccleſiaſtical 


Court is of Tempozal cognizance ; but as ſon as that ſhall appear unto us ju- 
dicially to be falſe, we grant the conſultation, 


Fo? the better ſatisfaction of his Majeſty, and pour Lo2dſhips, touching the 
objections delivered againſt pzohibitions, we have thought god toſet down (as 
map be perceived by that which hath been ſaid) the ozdinary pzoc&ving in his 
Wajefttes Courts therein z whereby it may appear both what the Judges do, 
and ought to vo in thoſe cauſes 3 andthe en | +. may do well to 
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conſider what iſſue the courſe they therein hold can have in the end: and chey 
ſhall find it can be no other, but to caſf a ſcandal upon the jufkice of the Realm; 
fo2 the Judges doing but what they ought, and by their oaths are bound to vo ; 
it is not to be called in queſtivn 2 and if it fall out, that they err in judgment, 
it cannot otherwiſe be refozmed, but judicially in a ſuperiour Court, oz by 
Parliament, 


Subſcribed by all the Judges of England, and the Barons of 


the Exchequer, Paſch. 4 Jacobi, and delivered to the 
Lord Chancellour of England. 


Which anſwers and reſolutions, although they were not enacted by autho2t- 
ty of Parliament, as our Statute of Articuli Cleri in 9 E.2. was yet, being re- 
ſolved unanimouſly by all the Judges of England,and Barons of the Exchequer, 
are foz matters in law of higheſt authozity next unto the Court of Parliament. 

Magna eſt veritas, & prexvalet. 
Artic. Cleri JEut now we will peruſe the Pzeamble, and after every Chapter in ozder,and 
3 Jac. ad artlc, 20, Pz0re&d to the expoſition of the ſame ; which office the Clergy claimed, viz. to 
interp2et all Statute Laws concerningthe Clergy but it was reſolved by all 
the Judges of England, that the interpzetation of all Statutes concerning che 


Clergy, being parcel of the Lawsof the Realm, do belong to the Judges of the 
'Common Law. | 


| Ebru Dei gratia Rex Angliz, &c. Omnibus ad quos prxſen- 
1 tes literz pervenerint, ſalutem. Sciatis quod cum dudum, tem- 

oribus progenitorum noſtrorum quondam Regum Angliz, in diverlis 
Pons ſus, & ſimiliter poſtquam regni noſtri gubernacula ſuſ- 
cepimus, in Parliamentis noſtris, per Przlatos, & Clerum regni noſtri 
plures'Articuli continentes gravamina aliqua Eccleliz Anglicanz, & 
ipſis Przlatis & Clero illata (ut in eiſdem'Wf-rebatur) porreCti fuif- 
ſent, & cum inſtantia ſupplicatum, ut inde apponeretur remedium op- 
portunum : ac nuper in Parliamento noſtro apud Lincoln} anno reg- 
ni noſtr1 ix. articulos ſubſcriptos, & quaſdam reſponſiones ad aliquos 
-eorum prius fa&as, coram Concilio noſtro recitari, ac quaſdam reſpon- 
fiones.corrigi, & cxteris articulis ſubſcriptis per nos, & dictum conci- 
-lium noſtrum fecerimus reſponderi: quorum quidem articulorum & 
reſponſionum tenores fubſequuntur in hunc modum. 


C Cum dudum temporibus progenitorum noſtrorum,&c. in diverſis 


Parliamentis. ] That is, in the ſaid Parliament holden anno 51 H.3. Ar- 
ticuli Cleri, and of the ſaid Acts in the raign of E.1. called Prohibitio ftormata ſu- 


per Artic? Cleri, and Articuli contra prohibitionem regiam, which have ben citey 
beto2e, 


RotPadl.gE.z, | In Parliamentis noſtris. ] Viz. 5 E,2. & 8 E.2. 


m3, &8E.2. - C Acnuper in Parliamento noſtro apud Lincoln' anno regni noſtri | 


nono. ] There were two Parliaments holden in this ninth year, viz. the one 
a at Lincoln, 15 Hill. mentioned in this Pzeamble; and the other, 15 Paſch* anno 
no 2 Jacobi regis IP Ml Weſtminſter : and as one ſaith, Merito in Parliamento conquelti ſunt, 
adartic* 1.& 13. quia Lex Angliz tine Parliamento mutarinon poteſt, 
\.And note well what is ſaid chere, viz. what the Law doth warrant in caſes 
'of p2ohibition, to keep every juriſdiction in his true limits, cannot be alterev 
but by Parliament, 
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C Per Przlatos & Clerum, &c. ] Jn theſe Partiaments: complaint Vid. ubi ſapra ad 
was mane bythe Clergy only bur the Kings Courts, that:mapawarv pzohibi- 1; 7 + . 
tions, being infozmed by the parties themſelves; 02by any! firanger, that any. THE 19921 
Court tempozal o2 Eccleſiaſtical do hold plea of that whereof they have not ju- 
riſdiction, may lawfully p2ohibit the ſame, as well after juvgment and execuiti- 
on, as befoze 3 and ſo reſolved by all the Judges of Cngland, and Barons of the 
Exchequer, agreeable to make anthozities in law, 


GAP L 


Nprimis Laici impetrant prohibitiones in genere ſuper decimis, ob- 
ventionibus, oblationibus, mortuariis, redemptionibus penitenti- 
arum, violenta manuum injectione in Clericum vel converſum,  & in 
cauſa diffamationis : 1n quibus caſibus agitur ad panam Canonican 
imponendum: Rex ad iſtumarticulum reſpondit, quod in decimis, ob- 
lationibus, obventionibus, mortuarus, quando ſub iſtis nominibus pro- 
ponuntur, prohibitioni regiz non eſt locus ; etiamſi, propter detenti- 
onem iſtorum dtuturnam, ad x{timationem eorundem pecuniariam ve- 
niatur. Sed (i clericus, vel religious decimas ſuas in horreo ſuo con- 
gregatas, vel alibi exiſtentes vendiderit alicut pro pecunia : fi petatur 
pecunia coram Judice Eccleſiaſtico, locum habet regia prohibitio, quia 


per venditionem res ſpirituales fiunt temporales, & tranſeunt decime 
in catalla. 


Df thele ſufficient hath been ſaid in the expoſition upon the ſfatute of Cir- 
cumſpecte agatis z whereunto we refer the Reader; only this we may add (which 
we have reſerved to this place) the reſolution of all the Judges of England to 
the 5,8,15,16,18, Articles in Artic? Cleri 3 JacobiRegis, in many caſes concer- 
ning tithes, tc, 


CAP. IL 


Tem fi fit contentio de jure decimarum, originem habens de jure 
patronatus, & earundem decimarum quantitas aſcendat ad quar- 

tam partem bonorum Eceleſiz, locum habeat regia prohibitio, f1 hxc 
cauſa coram Judice Eccleſiaſtico ventilet. Item, f1 Przlatus imponat 
pcenam pecuniariam alicui pro peccato, & repetat illam, regia prohi- 
 bitiolocum habet. Veruntamen, fi Przlati imponant penitentias cor- 
porales, & fic punit1 velint hujuſmod1 paenitentias per pecuniam re- 


dimere ſponte, non habet locum regia prohibitio, 11 coram Prelatis 
pecunia ab eis exigatur. 
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This is intended of the Kings wait.of Indicavit, whereof, and of the trial of 
the right of tithes at the Common Law, we have ſpoken ſufficiently fo the un- 
derſtanding of this bzanch of this Act, in the expoſition of the ſtatute of W.2. 
cap.5. verſus finem, and the ſfatute of circumſpecte agatis, &c. 

Vid.Regiſtr.4.3,&c. ; 


C ltcm, fi Przlatus imponat peenam pecuniariam alicui pro pec- 
cato, &c. | Fo? the underffanding hereof, we refer the Reader fo the expo- 
ſition upon the ſtatute of CircumſpeRe agatis, where ſufficient hail v1 15d of 
this matter. 


CAP. III. 


Nſaper, fi aliquis violentas-manus injecerit in Clericum, pro vio- 

 lentia facta Thee emendari coramRege: Pro excommunicatione 
vero, coram Przlato, ubi imponatur penitentia corporalis z quod fi 
reus velit ſponte per pecuniam redimere, dand' Przlato vel Þ.q po- 
teſt repeti coram Przlato : nec 1n talibus regia prohibitio locum 


habet. 


Foz this matter, we refer the Reader to the ſtatute of CircumſpeRe agatis : 
to that we add the reſolution of all the Judges of England touching this matter, 


ad Artic* 6, & 11. in Articulis Cleri 3 Jacob. which pou may read befoze, ſince we 
began with this Statute, 


And here it is to be noted, that where the Article of the Clergy, Cap. 1. de vio- 
lenta manuum inje&ione in Clericum vel Converſum, anſwer is made to the 
Clerk, but no an{wer is made at all tothe Convert, 


CAP. IV. 


N diffamationibusetiam corrigant Prelati ſupradicto modo, regia 

prohibitione non ,obſtante, primo injungendo panam corpora- 

lem : quam fi reusvelit redimere libere, percipiat Przlatus pecuniam, 
licet regia prohibitio porrigatur. 


PHereof alſo ſufficient hath ben- ſaid in the expoſition upon the Statute of 
Circumſpece agatis. 


CAP. 
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CAP. V. 


Tem, fi aliquis in fundo ſao molendinum erexit de novo, & poſtea Se< hereafter rhe 


a reftore loci exigatur decima de codem, exhibetur regia prohi- gation of the 


bitio ſub hac forma, Quia de talt molendino haQtenus decimz non fi1- ca. 19. verb.by the 


erunt ſolutz, prohibemus, &c. & ſententiam excommunicationis, fi Vie ber 


quam hac occalione promulgaveritis, reyocetis omnino. Reſponſio : Edwardi regis, 
In tali caſa nunquam exivit regia prohibitio de principis voluntate, *P-#-fol-128. 


qui & decernit talem perpetuo non exire. 


The fozm of this p2ohibition is juſtly condemned, foz that the ſabſtance of See 2 E.6.ca.1 2 
tt was a non decimando, becaule the Pill was newly erected , but yer herebp,and ©7<ry perſon ſhall 


by our Boks it appeareth, that ſome tith oz other is due foz a Pill, be it new, Meta? _ — 


02 old, | predial tithes in 
Wut this is (as ſome do hold) a perſonal © tith, coming from the gain of the their proper kind, 
Miller, by his induſtry and labour : asof a Fiſherman of the tich of his gain # they riſe, and 
by fiſhing, callen Decime de piſcationibus, oz the like, a _ TM 
The wo2ds are general,Molendinum erexit, anvdo extend to all kind of Pills, can. Coke 
as pzivate Wills, and to publick, as to Fulling Pills, Paper Pills, #c. wheres to the raking of 
of there is no tith to be paid, but perſonal, if any be; which is agod p2of (ſap *Þ< coll-diſh. 
thep) that ſo it ought to be of cozn Mills 3 and if the Parſon ſhould have the 7 BY 
centh toll-diſh, then ſhould he have not only tith cozn, but alſo cith of the ſame , Ror.clauſ 08.2 
co2n ground at the Pill, and ſo a dotible tith, which he ſhall not have of a Ful- Decimz de molen. 
ling Pill, Paper Mill, #c. No tith ſhall be demanded of the rawpn, oz afters 4ino Ewell. 
paſture, oz of ſtubble, becauſe the Parſon ſhall not have a double tith of one nenang & 9 H.3. 
and the ſame thing in one year. Jf the Parſon hath cith of fruit that groweth $ee« hw et ru 
on fruit-trees, and in the ſame year the owner fell down the fruit-tres, and de Decimis, fol. 
make billets oz fagots of them, he ſhall have no tith of them, as it was holden 74142. Mich. g 
Hill.9 Jacob.Rot. 1109. in communi banco, inter Baxter & Hopes, 8 10 H. 3. coram 
4 Every perſon exerciſing Perchandizes, bargaining and ſelling, clothing, —+ Tran, 
handicraft, oz other art oz faculty,being ſuch kind of perſons, and in ſuch places, » 2 £.6. cap.1 3. 
as heretofoze, within 40 years, befoze the Dtatute of 2 E. 6. have accuſtomably 
uſed to pay ſuch perſonal tithes, o2 of right ought to pay, other then ſuch as be 
common day-labourers, ſhall yearly, befoze the Feaſt of Caſter, pay foz his per- 
ronal tithes the tenth part of his clear gains, His charges and expences, acco2- 
ding; to his effate, condition, 02 degree, to be therein abated, allowed, oz dedu- 
cted, &c. And the D2dinary hath power to call the parties befoze him, and to ex- 
amine them by all lawful and reaſonable means, other then upon oath, concer- 
ning the true payment of perſonal tithes. | 
Nota, in this deſcription of perſonal tiches,the wo2ds be, clothing, handicraft, 
v2 other art and faculty; within which general wozds, the Pillers of Fulling 
Wills, Rape Mills, Cozn Mills, and other Mills be included; foz a Piller is 
of an art and faculty, 


C Exigatur decima. ] Some do hold, that the Parſon ſhall havethe tenth 
toll-diſh, as a p2edtal tithe, 

* Pe that deſireth to readmoze concerning this matter, let him ſearch foztwo * Mich.25 & 26 
reco2ds of P2ohibitions in the Court of Common Pleas, in the raign of the 191-2617. in 
late Nueen Elizabeth. communi banco. 


Note, that in many caſes the Common Lawand the Canon Law differ con- nd 2 Sy 
cerning the payment of tithes; the Common Law adjudging many things not Nicholas Muſſels 
tithable, which by the Canon Law ought to pay tithes : and this caſe of tithes <a ibid. Vid.lib. 


of Pills was never (that J know) judicially determined, It fol 48,459.& 81. 
Dr 
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Art* Clert 3 Jac. 
ad artic' 21, 


Articwtli ( leri. Cap.6,7. 


- Þ& the expoſition of the Statute of Circumſpedte agatis, verbo Conſuct* 


& De Principis (1. Regis) voluntate. Þ i. curiz Regis, in qua Rex five 
Princeps repreſentatur, 


CAP. VI. 


Tem, ſi-aliqua cauſa, vel negotium, cujus cognitio ſpeCtat ad forum 
Eccleſiaſticum, & coramEcclettaſtico Judice fuerit ſententialiter 
terminatum,& tranſjerit 1 rem judicatam,nec per appellationem fue- 
rit ſuſpenſum,& poſtmodum coram Judice ſeculari,fuper eadem re in- 
ter ca{dem perſonas quzſ{tio moveatur, & probetur per teſtes vel in- 
ſtrumenta, talis exceptio in- foro ſeculari non admittatur. Reſponſio : 


' Quando eadem cauſa diverfis rattonibus coram Judicibus Eccleſiaſticis 


&. Secularibus ventilatur,. ut fupra patet de injeCtione violentarum 
manuum in Clericum, dicunt quod ( non obſtante Eccleſiaſtico judi- 
cio) curia Regis ipſum traftat negotium, ut ſ1bi expedire videtur. 


'C Fucrit ſententialiter termimatum, & tranſterit in rem judica- 


tam, 8&c. ] The like Article was pzeferred 3 Jac. and anſwered and reſol- 
ved by all the Judges of England, which you may read there, and ne&d not here 
to be rehearſed, 


C Diverfis rationibus. ]* Fo? the ſpiritual Judges pzocedings are fo? 
the cozrection of the ſpiritual inner nian, any, pro ſalute anime, to tnjoin him 
penance and the Judges of the Common Law p2oced to give damages and re- 
compence fo2 the wzong and injury done : As if one lay violent hands of a 
Clerk, the ſpiritual Judge, .pro ſalute anime, ſhall injoin him penance, and the 
Clerk may have his action of battery, and recover damages fox the injury done 
tohim; and ſo in the caſe of uſury, and the like : Do as this Act ſaith well, 
that eadem cauſa divertis rationibus coram Judicibus Ecclefiaſticis & Secularibus 
ventilatur 3 and therefoze this Article of the Clergy was deſervedly rejected. 


C A P. VIL 


a litera regia Ordinariis dirigitur, qui aliquos ſuos ſubditos ex- 
communicationis vinculo innodarunt, quod eos abſolvant infra 
certum diem z alioquin'quod compareant reſponſuF quare eos excom- 


' municaverunt. Refponſio: Rex decernit, quod talis litera nunquam 


in poſtcrum exire permittatur, nift 1n caſu quo poſit inveniri, lxdi 


| per excommunicationem regiam libertatem. 


Vere was a miſtaking in the Article of the Clergy 3 foy never was any wait 
of the King here called litera Regis, granted in caſe of excommunication, but in 
certain 
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certain caſes, as, When a man ts juſtly excommunicated, and taken by fozce of 
the Kings wit de excemmunicatocap. if the Wiſhop, upon the Kings watt de 
cautione admittenda, &c. do not deliver him, then ſhall a wiit out of the Chans 
cerp go to the Sheriff, upon the refuſal of the Biſhop to deliver him ; oz if che 
excommunircation be unjuſt, that is, if the party be excommunicated foy a mat- 


— — — —— 


him, &c. and the reaſon thereof is, fo2 that by the excommunication, the party 2PudSandvy coram 

is diſabled to ſue 8ny action, 02 to have any remedy foz any wzong done unto *<#{+705-2: Willt- 
f ; : _ m de Valences 

him, ſo long as he ſhall remain excommunicate. And alſo the party grieved may cc. 

have his action upon his caſe againft the Biſhop, in like manner as he may when 

the 1Biſhop doth excommunicate him fo2 a matter which belongeth not toEccle- 

ſiaſkical conuſance, Alſo the Biſhop in thole caſes may be indicted at the ſuit of 

the King, as by many notable Recozds may appear : Mich. 7 E. 1. coram Rege, 

Rot.33. Robertus Sprot, Hill.7 E.r. coram Rege, Rot.8. Magilter R. de Petchford, 

Paſch.32 E.1. coram Rege, Rot.33. Walterus de Wilton, Hill.35 Ed.r. coram Re- 

ge, Rot.52. Cloc? Prior de Gloceſters caſe, Mich.19 E.2.coram Rege, Rot.53, Linc? 

Philip W hites caſe, Trin. 20 E.3. coram Rege, Rot.46.289. Freſiles caſe. 

And it is to be obſerved that at the common Law a certificate of the Biſhop, 28 E.3 97. 148.2. 
whereupon a ſigniticavit, that is, a wit de excommunicato capiendo was to be 14: 3H4-4. 22 E. 
granted, ought to erpzeſs the cauſe,. and the ſuit againſt him ſpecially in the 4222: 9 87-22: 
Certificate. Fitz.N.B.6.f, 

| | ; : . _ $ El.cap.23, 

Se moze the Statute of 5 El.cap.23. concerning the awarding aud returning 
the wait de excommunicato capicndo. 

9c the.firlt part of the Infficutes, ſe&.201. concerning this matter, 


C AP. VIII. 


Tem, Barones de Scaccario Domini Regs, vendicantes ſ1bi ex pri- 
 'vilegio, quod non debent extra illum locum conquerent1 cuicun- 
que reſpondere, extendunt illud privilegium ad Clericos commoran- 
tes ibidem, vocatos ad ordines, ſeu ad refidentiamz & Dioceſanis 1n- 
hibeant, ne aliquo modo aliquave ex cauſa, dum fint in Scaccario, & 
in ſervitio Domini Regis, trahant ad judicium quoviſmodo. Reſpon- 
fio: Placet Domino Regj, ut Clerici ſuis obſequiis intendentes, ſt de- 
linquant per Ordinarios (ut c#teri) corrigantur: fed tempore quo 
occupantur circa Scaccarium, ad refidentiam 1n ſuis factendam Eccle- 
fiis non teneantur. Hic additur de novo, per Concillum Domini Re- 
gis: Rex & Antccellores ſui, a tempore cujus contraru memoria non 
exiſtit, uſt ſunt, quod Clerici ſuis immorantes obſequus, dum obſc- 
quiis 


Repiſt.58.b. 
F.N.B.44-8- 
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quiis illis intenderint, ad refidentiam 1n ſuis Beneficiis faciendam mi- 


nime compellantur ; nec debet dici tendere in prajudicium Ecclefi- 
aſticz libertatis, quod pro Rege & Republica necctlarium invenitur. 


C De Privilegio, &c. ] The Court of the Exchequer may grant a p20- 
hibition to the D2dinary, fo2 any that ought to have the p2iviledge of che Erche- 
quer, where the Conrt may give the party remedy, 02 where a ſuce dependeth 
in the Court of Exchequer foz the lame cauſe,o2 wherethe Kings ſervice, which 
is the cauſe of the p2iviledge, ts hindered by the ſuit befoze the D2dinarp: as 
foz non-reſidenice,#c. during that time that he gave his neceſſary attendance in 
the Exchequer fo2 the Kings ſervice. 


C $i delinquant. ] This extendeth only ad deliQa, i. crimina, whereof 
the Eccleſiaſtical Court hath conuſance, as herefie, adultery, and the like, which 
the Dzdinary map cozrect 3 and not unto civil actions, 


C Ad reſidentiam. | There is an ancient wait, called de non refidentia 
Clerici Regis, the wozds of which wzit be, Cum Clerici noſtri ad faciend? in Be- 
neficiis ſuis reſidentiam perſonalem, dum in noftris immorantur obſequiis compelli, 
aut alias ſuper hoc moleſtari, ſeu inquictari non debeant: Noſque ac Progenitores 
noſtri quondam Reges Angliz, hujuſmodi libertate & privilegio pro Clericis noſtris 
a tempore quo non extat- memoria ſemper haGenus ufi ſumus : Vobis mandamus, 
quod dileum Clericum noltrum A. Parſonam Ecclefiz deB. veſtre Diceceſ, quiin 
Cancellaria noſira, noſtris jugiter intendit obſequiis, ad perſonalem reſidentiam in 
Beneficio ſuo predid? faciendam, dum in eiſdem obſcquiis noftris immoretur, nulla- 
tenus compellatis. Et ſequeſtrum fi quod in frudibus, aut aliis bonis Eccieſiz ſux 


przdi&z ca occaſione per vos, aut veliros fuerit appoſitum, fine dilatione relaxari 
faciatis. Telte, &c. 


C Per Concilium Domini Regis. ] Here Concilium Domini Regis ig 
taken fo commune concilium regni, as it ts termed in oziginal wits, and in 
other legal recozds, and ſo it is taken in other Acts of Parliament, and in the 
P2eamble of this Act alſo, where it 1s ſaid, Ac nuper in Parliamentonoftro apud 
Lincoln?, &c. coram Concilio noſtro, &c, 

This b2anch is general (and not limited, as the fozmer is, tothe p2iviledge 
of the Exchequer) but extendeth to any other ſervice of the King foz the Com- 


' mon-wealth: as if he be imployed as an Cmbaſladour into any fozrain Nation, 


92 the like ſervice of the King, which is pro Republica, fo2 the Common-wealth, 
as hereafter it is ſaid, which ever mult be pzeferred befoze the p2ivace. 


C Nec debet dict tendere in prajudicium Eccleſiaſtic libertatis, 
quod pro Rege & Republica neceſlarium invenitur. } The Clergy in 
this Parliament inveighing vehemently againſt this anſwer, and that it ten- 
ded to the bzeach of the Eccleſiaſtical liberty, which was granted ts them by 
Magna Charta, and often confirmed by other Acts of Parliament, Quod Eccleſia 


Anglicana libera fit, &c. Ao which it was anſwered, that the wozds ſubſequent 
erplained thoſe wo2vs, Et habeat omnia jura ſua & libertates ſuas illz{as 3 ſo as 
the Clergy cannot claim any right, buc jus ſuum, noz any liberty, but libertates 
ſuas: and the point here in queſtion, viz. topzoced againſt a Clerk foz, non-re- 
ſidence, whiles he was in the Kings ſervice, foz the Common-wealth was nei- 
ther jus ſuur, no2 libertas ſua, but libertas Regis: and therefoze the Parliament 
thought it fic to declare, that the King and his Anceſtozs had uſed this liberty 
02 P2erogative time ont of mind, And where it was ſaid, that this tended in 
przjudicium Eccleliaſtice libertatis, the Parliament thereunto anſwered (which is 


wozthy 
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' worthy to be wzitten inletters of gold) Nec debet dici in przjudicium Eccleſiafti- 
cz libertatis, quod pro Rege & Republica neceſſarium invenitur, 

Kegularly, perſonal reſidence ts required of Ccclefiaſtical perſons upon their 
Cures 3 and to that end, by the common Law, if he that hath a Benefice with 
Cure, be choſen to an office, as to an office of Bailiff, o2 Bedle, oz the like ſe- 
cular office, he may have the Kings wait, Quod non eligatur in officium, &c. 
Quaia non eit conſonum, quod is, qui pro falubri ſtata animarum eleemoſynis, & 
aliis piis operibus, infra, &c. manutenendis & ſuſtentandis continue deſervit, extra, 
&c. in ſecularibus negotiis compellatur, Vobis przcipimus, quod diftrictioni & 
compullioni, fi quas, 6c. cider &c. ad officium Ballivi, Bedelli, &c. in manerio, 
&c. aſſumend? feceritis, omnino ſuperſedeatis, & eas fine dilatione relaxetis, & de- 
narios, {1 quos per amerciamenta, vel alio modo ex cauſa pred” ab eo levaveritis, ci- 
dem &c. reſtitui faciatis immediate, ſub periculo quod incumbit. Teſie, &c. 

And this Writ of ancient time was granted at the petition of the Clergy,and 


grounded upon holy wit, Nemo militans Deo implicat fe negotiis ſecularibus, ut 2 Tim. 2-ver.4. 


ei placcat cui ſe probavit. And the opinion of Sir John Priſot, chick Juffice of 


the common Pleas, is notable 3 To thoſe laws which holy Church hath ont of 34 $5404: 


the Scripture, we ought co yield credit; fo2 that (ſaith he)is the Common Law, 


upon which all laws are founded ; Andthe intendment of the Common Law - 


is, that a Parſon, &c, ts reſident upon his Cure 3 fo2 in an action of debt bzought 
againſt ].S. Reftorem de D. the Defendant pleaded, that he was demurrant,and 
converſant at B. in another County : And the rule of the Xwok is, that ſexing 
the Deſendant dented not that he was Keeo2 of the Church of D. he ſhall be 
demed bp law to be demurrant and converſant there foz che cure of ſouls; and 
therefoze the plea was over-ruled, 

We could not over-pals an ancient and an excellent Recozd concerning non- 
reſidence, in the 48 pear of King Henry the third, fo it is wozthy of rehearſal 
foz many purpoſes ; At that time one Peter Egneblanke a ſtranger, bozn in Sa- 
voy, was J"iſhop of Berefo2d: this Xiſhop then was,and long; befoze hav ben, 
a non-refivent, an unfaithful Steward, and altogether careleſs of his Paſto2zal 
charge 2 The King travelling (fo2 the defence and ſafety of the Warches) came 
to the city o. Yeretozd, where, finding the Xiſhop abſent, the people neither 
info2med no2 refozmed pcr vcrbum fſalutis, & virgam correctionis, divine ſervice 
negleced, and all things out of ozder, as bp the wait following appeareth, 
which we hold wozthy to be rehearſed de verbo in verbum, as it is of reco2d, 


Rex Epiſcopo Hereford' ſalutenr. Paſtores gregibus preponuntur, ut, 
diei noTi{que vigilias exercendo,ovcs famelicas in fertilitatis paſcna intro- 
ducant : Errantes vero per verbum (alutis, & virgan corredionis in uni- 
#5 ovilis conſervare ſtudeant indiſſolubilem unitatem + Sed ſunt nonnulli 
qui hanc dodrinam damnabiliter contempnentes, &* ſua ab aliis pecora di- 
ſtinguere neſcientes, lac & lanam tollunt, qualiter dominicas grex alatur 


I (E) 8.6.f01.8 +0 


02 curantes, temporalia rapiunt, & quis in Parochia fame pereat, aut pe- 


riclitetur in moribus, non attendunt; qui non paſtores, ſed mercenarii po- 
tins dici promeromiur « Hoc ſiquidem, dum hiis diebus ad diſponendunt 
de regi noſtri preſidiis in partes Marchie nos transferremus, in Eccleſia 
weſtra Hereff.(dolenter referimus) nos inveniſſe quam adeo invenmus pa- 
ftoris ſolatio deſtitutam, ut neduia Epiſcopum, ſed nec Officialem haberet, 
Vicariam, ant Decanum, qui quicquam ſpiritualitatis exercere poſſit in ea- 
dem. Sed Bccleſia ipſa, que olim delicits affinere conſuevit, & canonicis 
qui ibidem noFurnis & diurnis officiis vacare, & opera charitatis exer= 
cere deverent, eam deſerentibus & longe degentibys in remotis, ſtola jotun- 
ditatis exuta cecidit in terram, viduitatis ſue detrimenta deplorans, nec 
eſt qui conſoletur cam ex omnibas caris ejus : Sane, dum hec vidimus & 
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* Rot. Parl. 

35 E.1. leſtatute 
de Carlile, 

18 F.3.nu.32- 
Rot.Parl.3 R.2+ 
nu. 38. 3 R.2. 
ſtar. 2. cap.2. 

7 R.2.01. 35» 
17 R.2.nu.43+ 

1 H.4.-nu.50. 

2 H.4 nu. 26. 

6 H.4.nu. 48. 

7 H.4.nu.114. 
11 H.4.nu.7 0s 

3 H6.nu.38. 

4 H.6.nu. 31,&c. 


Mich. 21H.8. 
coram Rege. 


21H.8.cap.13. 


fre incorrefam. 


conſtderamus ailigenter, pietatis aculens viſcera noſlra commovit, & cont- 
palſionis gladius intima cordis noſtri acrins vulneravit, ut tantams Eccle- 
fe matris noſire injuriam ulterins diſſumulare non poſſimus, mee pertran- 

uapropter vobis mandamms firmiter injungentes, quate- 
as ad Eccleſramn veſtram predifam, occahonibus quibuſcunque poſtpoſitis, 
cum ea qua poteritis celeritate vos transferre curetis, commiſſum wobis in 
eadem cura paſtorali officium perſonaliter executur', &c. Alioqui ſcire vos 
volumns pro conſtanti, quod ſt iſtuc facere n0n curaveritis, bona Tempora- 
lia, &* onmia que ad baroniam ipſins Eccleſie pertinent, que donatione 
conſtat cidem fuiſſe collata, & que haFenns colligi, & ſalvo caſtodiri pra- 
cipimns in commodum © utilitatem ipſius Eccleſie convertenda, c efſante 
jam canſa in manu noſtra totaliter capiemns,nec ulterins ſuſtinebimus,quod 
temporalia metat, qui ſpiritualia ad que ex officii ſui debito tenetur, irre- 
werenter ſubtrahere non formidat, ant quod emolumenta percipiat, qui in- 


cumbentia ejuſdem onera ſubire recuſat. Teſt R. apud Hereff.. primo die 


Funii auno regni ſui xtviit. 


5p this wiit the King tellech the iſhop what his Paſtozal office and duty 
was, rehearſeth the damnable and damned events of non-reſidency, command- 
eth him to be perſonally reſident, and rep2cſenteth tohim the danger,if he voth 
it not, And this wit, commanding refidence, ought to have ben put into the 
Regiſter of wits, rather then the wzic de non rcfidentia Clerici Regis : Hoc non 
omittendum, 11lud faciendum. | 

The Engliſhman hath ever been deſirous to be taught and directed in the way 
of his ſalvation 3 and therefo2e hath often complained in *Parliament againſt 
non-reſidents, unlearned Paſtozs, and pluralities, which you may read in the 
fountains themlelves, 

After that Thomas Woolley tn the [eventh ycar of Henry the cight was made 
Cardinal, and grew into the height of his authozity and favour with the King, 
he hated both Parliaments, and the common Laws (the pzincipal meanstoke&ep 
greatneſs in o2dcr, and due ſubjection ) as tt ts contained in his indictment, 
which he confeſſed of reco2d, that he intended (that J may uſe the very wo2ds of 
the Recozd) Antiquithmas Avgliz leges penitus ſubvertcre, & enervare, univerſum- 
que hoc regnum Avgliz, & cjuſdem regni populum legibus imperialibus, vulgo di- 
dis legibus civilibus, & carundem legum Canonibus imperpetuum {ubjugare & ſub- 
ducere, &c. And fo2 execution of his intended plot, he was the mean that but 
one Parliament was holven in fourteen years, viz. from the ſeventh year, till 
the one and twentieth year of Henry the eight, and chat one was pyincipally 
holden foz che attatnder by Þarliament of Edward the god Duke of Bucking- 
ham, whom he hated, andthe confiſcation of all that he hav, Now the Cardi- 


; nal, being a'great p2otectoy of non-reſidents, was no ſwner attainted by that 


law (which he ſought co alter) but at the Parliament holden in 21 H.8. alaw 
was mare againlk non-reſidence, which was excellent fog that time, but now 


Z | | "w 
Vid.33 H.8. ca.28, had n&d of ſome alterations and additions, 
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CAP. IX. 


miniſtr1 Domini Regis, ut Vicecomites, & aly, ingrediun- 


| tur feoda Ecclefiz ad faciendum diftriftiones, & aliquando capi- 

unt animalia ReQorum in via regia, quando non habent niſi ter- 

ram pertinentem ad Ecclefiam. Reſponſio: Placet Domino Regi quod 

de cxtero diſtrictiones fiant hujuſmodi, nec in via regia, nec in feodis, 

quibus olim Ecclefiz ſunt dotatz; vult tamen diſtriQiones fieri in poſ- 
ſeffionibus de novo a perſonis Ecclefiaſticis acquiſitis, 


C Iogrediuntur feoda Eccleliz. '] Sw& the expoſition upon the Statute 
of Marlcbridge: This is to be added, that the Dtatute of Marlebridge was cons Marlbridge, ca.1 5. 
fkrued to extend only to lay men, and this Dtatute to men of the Church $ and 
this appeareth by the Regiſter 3 foz if a lay man b2ing an actton upon the @ta- 
tute foz diſtraining in the Kings high-way, he reciteth the Statute of Marl- . | 
bridge: and if a Parſon bzing an action fo2 diſtraining in the high-way, he — +4 w_ 
groundeth it upon this Dtatute, PEO Re) 


{ R<ectorum. ] Vere Parſons be named but foz example 3 foz this law 
extended ts Abbots, P2iozs, and the like 3 foz afcerwards the wozds be Perfonz 
Ecclehiaftice: but this law bindech not the King, when he is party, fo2 any debt, 
92 duty due unto him, becauſe the diſtreſs oz other p2oceſs foz the King is not 
expzeſly named in the Ac, but diftritiones generally 3 and this appeareth by a aſl.v.65 
bok-caſe;: A P2t02 b2ought a Lill of treſpaſs againſt ). foz entring into his MY? 
Sanctuary, that is, within the circuit of the ſcite of his P2tozy, and tok away 
his beaſts: ]. ſaid, that he was Sheriff, and that the Pzioz loft iſſues in the 
Court of Common Pleas, and a wiic iſſued to him to levy the iſſues, and that 
he entred into the Sanctuary, #c, becauſe he could not find a diſtreſs without 3 
whereupon the platntiff demurred,and judgment was given againlt the Plain- 
tiff, which p2oveth,that the Sheriff in that caſe could not have returned upon the 
moceſs to him direded, Clericus beneficiatus nullum habens laicum feodum. 


C Nee in feodis quibus olim Eccleſiz ſunt dotatz.”] Here dotatz is 
taken in a large ſenſe 3 foz here the fes that they have ratione fundationis, oz 
ratione dotationis are included z and here is alſo to be noted. that the poſſeſſions 
of the Church are the indowment of the Church, and they accounted as tenants 
in dower, as in another place hath been obſerved, | 


C Olim, ] This wozd is well expounded afterwards in this Ac\to be thole 
that are uot de novo acquilita. : | 
 Concerying tasks, tenths, and fiftus granted by Parliament to the King, 17 E-3-44Þ: 
the polleſſions of Ecclelialtical yerfons, which they acquired ſiuce 20E. 1. either 77 $32 
by Jurehale 02 aft iu law, as by others, &c. were chargable thereunto 3 but thoſe 
which they had at that time were not charged therewith 3 and the reaſon thereof 
was this, The Pope (after the example of the high P2ieſt among the Jews,who Numeri, cap. 18. 
had of the Levices decimam partem decimez) clatmed by p2etert thereof a year- ver-26. 
ly tenth part of the value of all Eccleſiaſtical livings : This potion oz tribute 
was by owinance pielved to the Pope in 20 E., 1. and a valuation then made of 
the Eccleftaſtical livings within this Realm, to the end the Pope might know, 
and be anſwered of chat yearly revenue, fo as the Eccleſiaſtical livings charge- | 
able with that centh (which was called ſpiritual) to the Pope, were not charge- hf. 105-3: 
able with the Tempozal tenths oz fifrens granted * 41 King in Parliament, princd 
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26 N.8. cap. 3. 
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Bra&.11b.2.fol. 
135.&c, Brir.fol, 
24.&c. Fler.l1b.1. 
cap.29, Stamf. pl 
coro.fo.116.t.&c, 
21 Jacobi Regis, 
cap, 


left they ſhould be doubly charged, but their poſſeſſions acquired after that taxas 
tion were liable to the Zempozal tenths oz fifteens, becauſe they were not 
charged to the other ; and ſo it was declared by Ac of Parliament in 18 E.3. 
which never was p2inted; ſo as the tenths of Eccleſiaſtical livings were not 
yielded to the Pope de jure, after the example of the high Pzieſt among: the 
Jews 3 foz then he ſhould have had the tenthsof all Cccleſiaſtical livings when- 
ſoever they were acquired ; but he contented himſelf with what he had got,and 
never claimed mo2e : and that he might the better keep and enjoy that which he 
had got, the Popes did often after grant the ſame foz certain terms to divers 
of the Kings of England, as by our Viſtoztes appear, And albeir thele yearly 
tenths are perpetually annered to the Crown of England by Act of Parliament, 


per _—_— the Student ſhall better underſtand the Boks of Law that treat 
hereof, 


CAP. X. 


Tem, quandocunque aliqui confugientes ad Ecclefiam abjurant 
I terram, ſecundum regni conſuetudinem, & proſequuntur laici 
eos, vel inimic1 eorum, & a publica ſtrata abſtrahuntur, & ſuſpen- 
duntur, vel ſtatim decapitantur, & dum fint in Eccleſia cuſtodwuntur 
per armatos infra coemiterium, quandoque infra Ecclefiam ita arcte, 
quod non poſiunt exire locum ſacrum cauſa ſupertiui ponderis depo- 
nend1, nec permittitur eis neceflaria ad victus miniſtrari, Reſponſio : 
Qui terram abjuraverint, dum fint in ſtrata publica, fint in pace Domi- 
n1 Regis, nec debent ab aliquo moleſtari : & dum fint in Eccleſia, cu- 
{rodes eorum non debent morari infra coemeterium, niſi neceſſitas, vel 
evaſionis periculum hoc requirat : nec ar&entur confugere, dum fint 
in Eccleſia, quin poſſint habere vitz neceſlaria : &exire libere pro ob- 
{ceno pondere deponendo. Placet etiam Domino Regi, ut latrones 
vel appellatores, quandocunque voluerint, poffint Sacerdotibus ſua 


facinora confiteri : ſed caveant conteſſores, ne erronice hujuſmodi 
appellatores informent. 


C Abjurant regnum. ] Concerning abjuration you may plentifully 
read in our ancient Authozs, and other Boks of the Laws, and ſpecially in 
Stamford pl.coron.tol.116.&c. wherein we are the moze b2ief, becauſe it is ena- 
ed by the Statute of 21 Jac.Regis, that no Sanctuary, oz p2iviledge of Sanctu- 
ary, after that Dtatute be admitted 02 allowed in any caſe 3 and if the offender 
be barred of the p2iviledge of Danctuary to be allowed to him, then can he not 


flee to any Church, as to a Sanctuary, fo2 the tuition of his life,and conſequent- 
ly, abjuration ts taken away, 


C Dccapitantur. ] This was miſtaken in the petition : foz noman can þ. 


be beheaded but fox treaſon 3 and noman could abjure fo2 treaſon, becauſe the 
Co:oner had no power to take any confeſſion fo2 treaſon, albeit che Cozoner had 
a lpecial commiſſion from the King to do it, | 

Df 1 Jacobi Regis, cap.25. 


C Qin 


—_ 
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C Quin poſlint habere vitz neceſlaria, ] This is thus to be under- $'4%-lib.2.fol.r35 
ſod, that he ſhall Have neceſſaria vitz ſo long as he behaves himfelf accozding Flet.lib ggns* 
to the Law, and the p2iviledge of the place 3 but if he had continued 40 days, 3 E.z. corals, $12. 
and would not abjure, then vitz neceſſaria ſhall be dented unto him, and thep Stamf. ubi ſupra. 


ſhould be puniſhed that miniſtred the ſame unto him, 


Placct etiam Domino Reg), ut latrones, vel appellatores, quando- 
cunque voluerint, poſlint Sacerdotibus ſua facinora confiteri, ſed ca- 
veant confeſſores, ne erronice hujuſmodi appellatores informent. 


C Latrones vel appellatores. ] This b2anch extendeth only to thieves 
and app2overs indicted of felony, but extended not to High treaſons 3 foz if high 
treaſon be diſcovered to the Confeſio2, he ought to diſcover it, foz the danger that 
thereupon dependeth to the King and the whole Realm therefoze this bzanch 
declareth the common law, that the pziviledge of confeſſion extendethonly to fe- 
lonies : And albeit,if a man tndicted of felony becometh an appzover;he is ſwozn x2 8.4. 10.b. 
fo diſcover all felonies and treaſons, yet is he not in degre of an app2over in 19 E.2.cor.z87. 
law, but only of the offence whereof he is indicted; and foz the reft, it is foz the © <p hem 23TH 
benefit of the King, to move him tomercy: ®o as this bzanch beginneth with $2. WS. Gs ar: 
thieves, ertendeth only to app2overs of thievery o2 felony, and not to appeals s. si Abbates, &c, 
of treaſon ; fo2 by the common law, a man indicted of high treaſon could not lib.2. fol.46. 
have the benefit of Clergy (as it was holden in the Kings time, when this Act vii 1 de 
was made) noz any Clergy-man pziviledge of confeſſion to conceal high trea- DE ns 
ſon : and ſo it was reſolved in * 7 Hen.5. whereupon Frier John Randolph the 283. 19 8.6.47. 
Nuen Dowagers Confeſlo2, accuſed her of treaſon, fo2 compaſſing of the death * Rot.Parl.anno 
of the King : And ſo was it reſolved in the caſe of Henry Garnet, ſuperiour of 7-5-9113. 
the Jeſuites in England, who would have ſhadowed his treaſon under the p2i- _ 6 
viledge of confeſſion, although in deed he was not only conſenting,but abetting 
the p2incipal conſpirato2s of che Powver-Treaſon, as by the recozd of his at- 
tainder appeareth 3 and albeit this Act extendeth co felonies only, as hath ben 
_ yet the caveat given to the Confeſſo2s is obſervable, ne erronice in- 

orment, 


CAP. XL 


Tem petitur, quod Dominus Rex, & regni Magnates non onerent 
| domos religioſas,vel Eccleſiaſticas perſonas pro corodiis,penſioni- 
bus, vel perhendinationibns faciendis in domibus religioſis, & aliis 
locis Eccleſiaſticis, careftis & equis {ibi mittendis, cum per hoc prxdi- 
az domus depauperentur cultuſque divinus in hac parte diminuatur, 
& propter hujuſmodi onera compelluntur ſxpiſlime Presbyteri, & ali 
Miniſtri Eccleliaſticidivinis officiis deputati a locis recedere ſupradiCt. 
Reſponſio: Placet Domino Regi, quod ſuper contentis in petitione, 
de cxtero indebite non onerentur. Et fi per Magnates, aut alios con- 
tra fiat, habeant inde remedium juxta formam Statutorum tempore 
DomE. Regis Patris Domini Regis nunc editorum : & fiat conſimile 
remedium de corodiis, & penſionibus per coertionem exactis, de qui- 
bus non fit mentio 1n Statutis, 
C Pro 


ee on. 
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C Procorodiis & penſionibus. ] Sw hereafter in the end of this 
Chapter, to whom, and in what caſes cozodies and penſions be due, 


C Perhendinationibus. |] S& hereof W.1.cap.1. 


Raſt.pl.fol.37 3. C Juxta formam Statutorum. '] That is to ſay, of W.1. anno 3 E.r. 
CaP. 1. | 


Regiſtfo. NE. C Conſimile remedium de corodiis & penfionibus. ] Albeit Corodi- 
230.b. 14 H.6.11, 


RD IIs hes - its derived a con & rodere, i. fimul comedere 3 yet to a co2ody belong not onlp 
18. 6 E.2, ibid. 25, VI4us, but veliitus, 8calia vitz neceſſaria, which is called ſuſtentatio congrua, as 
Bra&.lib.3.f0.221. much as a Ponk of the ſame houſe hath 3 and a penſion is a yearly annuity to 
14 E.3.corody 5. he granted to one pf the Kings Chapleins. The King ſhall have a co2ody foz 
15 E.3, _ all. Hig Uadelef, any a penſion foz his Chaplein, out of all the religious and eccle- 
ol 3 faitical houſes of his foundation (unlels the tenure be in frankalmoigne) but 
24. $oafl.6. 10A. by reaſun of dgtation, if he be not founder, he ſhall have none, unleſs it be-by 
4-33 14 H. 6.11. lyectal grans, A common perſon ſhall have no cozody, noz penſion, #c. though 
39 R624. Eq he be founder, unleſs jt ve by ſpecial grant, The Abbot, #c. ſhall not be char- 
B-231, Vid.ror. NP With a new penſion, chough che Chaplein dye, during the life of the King 
clauſ.in dorf.8 H.4 but if the Abbot, tc. dye, his Cucceſſo2 ſhall be charged, ratione creationis, with a 
m.13.8 9H.4.m-33 penſion, It the Wavelet dye, another ſhall have the cozody during the Kings 
AM TE ife ; buc if the Abbot, 4c. dye, no new co20dy during the life of the fozmer 
. Northampton. Uadelet, | 


CAP. XIL 


Tem, fi aliqui de tenura Domini Regis vocantur coram Ordina- 
| riis, extra Parochiam in qua degunt, fi propter ſuam contumaci- 
am manifeſtam excommunicentur, ac poſt quadraginta dies pro 
eorum captione ſcribatur, prztendunt fe privilegiatos, quod extra 
Villam ſeu Parochiam ſuam non debent vocari, & ficdenegetur breve 


 regium pro captione eorundem, Reſponſio: Nunquam fuit negatum, 
nec negabitur in futurum. 


The wzit de excommunicato capiendo, commonly called a Signiticavit, was 
never denied  foz this cauſe,that he that held of rhe King had ſuch a p2iviledge, 
chat they ſhould not be called out of the Town oz Pariſh where they lived; and 
therefaze the anſwer (which mult ever be confozm co the petition) ought of 
Mey to be taken, that foz that cauſe the Kings wit was never, noz ſhould 

Dented, | ; 

2 Kal. Febr.anno ut foz the beter underſtanding hereof, at the Parliament holden at Claren- 
11 H.2. apud Cla- don, int the eleventh year of Henry the ſecond, FaGa eft recognitio, ſeu recordatio 
nn Ones cujuſdam partis conſuetudinum Anteceſiorum Regis, viz, Henrici (primi) avi ſui, 
y Ang th Bran, que obſervari debebant in regno,& ab omnibus teneri propter diſſenſiones & diſcor- 
lib.3.fol. 135. dias ſxpe gmergentes inter Clexum & Julticiarios Domini Regis, & Magnatum 
See cap.1 5. regni. Among the reft, this was aguized and declared in theſe wozds : Nullus 

qui de Rege tenet in capite, nec aliquis dominicorym miniltrorum ejus excommu- 

vices ncc alicujus corum terrz ſub interdicto ponantur, nifi prius Dominus Rex, 


f11n 
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ſi in regno fuerit, conveniatur, vel Juſticiarius ejus, fi fuer? extra regnum, ut re&um 
de co faciat, ut quod pertinebat ad Regis Curiam, ibi terminetur, & de eo quod 
ſpeQat ad Curiam Ecclefialticam ad eandem mittatur, & ibidem terminetur, And 
the reaſon of this Law was, foz that the tenures by grand Serjeantie, and 
Anights ſervice in capite were fo2 the honour and defence of the Kealm ; and 
concerning thoſe that ſerved the King in his houſhold, their continual ſervice 
and attendance upon the Royal perſon of the King was neceſſary, 
Of this Law the Clergy here complained not, and other then this concer- Vid. cap. 7. before 
ning tenure, #c, inthe pecttion menttoned, we remember not any; ſo as we Rort.clauſ. in dorf, 
may conclude this point, that this wait de excommunicato capiendo ( as hath 17 K+ 2. m. 10. 


been ſaid ) procedit de gratia Regis, 


GAS. Ai 


Tem petitur quod perſorz Ecclefiaſticx, quas Dominus Rex ad 
Bencficia prxſentet Eccleliaſtica, fi Epiſcopus eas non admittat, 
ut puta proter defectum ſcientiz, vel aliam cauſam rationabilem, non 
ſubcant examinationem laicarum perſonarum in caſibus antedi&is, 
rout his temporibus attentatur de facto, contra Canoicas ſanctiones : 
ſed adeant Judicem Ecclefiaſticum, ad quem de jure pertinct pro rc- 
medio, prout juſtum fuerit, confequendo. Reſponſio: De idonic- 
tate perſonz praſentatz ad Peneficium Ecclefiaſticum pertinet exami- 
natio ad Judiccm Fccleſtalticum: & ita eſt haCtenus ufitatum, & fiat 


in futuram. 


& De idonietate perſons. ] It is required by Law, that the perſon p2c- 
ſcented be idonea perſonaz foy ſo be the wo2ds of the Kings wait, Prefencare 
idoncam perſonam, And thts idonictas conſiſketh in divers exceptions again _ 
perſons p2eſented: Firſt,concerning the perſon,as baſtardy, villenage,outlawzy, _— e$3.b. 
exco:nmunication, alap-man, under age,and the like : Decondly,concerning his 3 32: 52 i-3 
converſation, as if he be criminoſas,&c. Thirdly,concerning his tnabilicy to dif- 118.4. 9p hn 
charge his paſto:al duty, as if he be unlearned, and not able to feed his flock per Priſor, 5 8.7. 
with lpiricual food, &c£. And the examnation of che abilicy and ſufficiency of the 9+ 77 H-7-7-37. 
perſon pzeſented belongs to the Eiſhop, who tis the Eccleſiaſtical Judge, and * hey ry X 
in this examination he is a Judge,aud not a Pinifter, and may and ought to re- Dier 332.lib.g.fo. 
fuſe the perſon p2eſented;if he Le not idonea perſona. And if the cauſe of refuſal 57 Specots caſe: 
be fo2 default of learning, 02 that he ts an Yerecick,Dchiſmatick,oz the like, bes | 
longing to the knowledge of Eccleſiaſtical Law,there he muſt give notice thereof 
to the J2actron 3 tut if the cauſe be Zempozal,as a felon, o2 homicide, oz other 
Zempozal crime 3 02 if che diſability grow by any Ac of Parltament,oz other 
Zempozal Law, there no notice ought to be given, unleſs notice be pzeſcribed 
to be riven thereby. Jut tn a Quare impedit bzought againſt che Biſhop, fo2 
refuſal of the Clerk, he mui ſhew che cauſe of his refuſal ſpectally and directly 
(fo, whether the cauſe thereof be Spiritual oz Tempozal, the eramination of 
the 15(ſhop concludes noc the Plaintiff) to the intent the Court, being Judges of 
the p2{ucipal cauſe, may conſult with learned men tn that p2ofeſſion, and reſolve 
whether the cauſe be juif 02 noz o2 the party may deny the ſame, and then the 
Corr ſhall wzice to che Petropolitane to certifie the ſame 3 oz if the cauſe be 
ZLempoal, and ſufficient in Law (which the Court muſt decide) the ſame may 
be traverſed, and an iſſue thereupon jopned, and tried by the County. And yec 
I" 
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in ſome caſes, notwithſtanding this ſfatute, idonietas perſons ſhall be tried by 
the Cotntry., o2 elſe there ſhould be a failer of juſtice ( which the. Law will ne- 
ver ſuffer ) as if the inability oz inſufficiency be alledged in a man that is dead, 
this caſe is out of this Dtatute: foy the Wiſhop cannot cxamine him, and the 
wo2ds of this Act be, De idonictate perſon preſentate ad benehicium Eccle, per- 
tinct examinatio, &c. And conſequently, though the matter be Spiritual, pec 
ſhall it be tried by a Jury, and the Court, being aſfiſted by learned men in that 
P2okeſſion, may inſtruct the Jury as well of the Eccleſiaſtical Law in that caſe, 
as thep uſually doe of the Common Law, 


C Et ita eſt hadtenus uſitatum. ] © ag this Act is a declaration of the 
Common Law and cuſtome of the Realm. 


CAT, AV. 


Tem, 1 vacet aliqua dignitas, ub1 eleCtio eſt facienda, petitur- 
quod elcCtores libere poſlint eligere, abſq ue incuſſione timoris a 
quacunque poteſtate ſeculari : & quod ceſſent preces, & oppreſſio- 
nes 1n hac parte. Reſponſio : Fiant libere, juxta formam ſtatuorum 
& ordinationum. 


Zhe Clergy either remembzed not the Statute of W. 1. oz if they did.thep 
doubted wether tit extended to Cccleſiaſtical elections, although without queſtion 
it did, and ſo it ts declared by this Act, and it is an excellent Law, and wozthy 
to be put in execution, 
fee mo2e hereof befoze in the expoſition upon the ſtatute of W. 1. 
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CAP. XV. 


Tem, licet Clericus coram ſeculari Judice judicari non debeat, 
_ nec aliquid contra ipſum fieri, per quod ad periculum mortis, 
vel ad ' mutilationem membrorum valeat perveniri: ſeculares tamen 
Judices Clericos ad Ecclefiam confugientes, & reatus fuos forte conti- 
tentes faciunt abjurare regnum, & ecorum abjurationes admittunt ex 
Ila cauſa, quanquam eorum Judices fuper hiis non exiſtant : ſicque 


Cuſtumler de 
Norm. cap.$3; 


datur laicis indire&e poteſtas hujuſmodi Clericos cruciandi, {1 ipfos | 


poſt hujuſmodi abjurationem in regnocontigerit inveniri : ſuper quo 
petunt Prelati, & Cler' tale remedium adhiberi, ut immunitas Eccle- 
ſiz, & perſonarum Eccleſiaſticarum conſervetur illzſa. Reſponſio : 
Clericus ad Eccleſiam confugiens pro ftelonia, pro immunitate Eccle- 
fiaſtica obtinenda, fi afſerit ſe eſſe Clericum, regnum non compella- 
tur abjurare, ſed legi regni ſe reddens gaudebit Ecclefiaſtica libertate, 
juxta Iaudabilem conſuetudinem regni haCtenus uſitatam. 


Yere the claim of the Clergy is xeneral, that Clericus coram ſeculari Judice 
judiciari non debeat, nec aliquid contra ipſum hieri, per quod ad periculum mortis, 
vel mutilationem membrorum valeat perveniri : Let us ſ& what p2tviledge the 


Clergy had allowed unto them, in criminal caſes; Firſt, Let us obſerve what. 


our ancient Authozs have holden in that caſe : Secondly, What Reco2ds of 
Parliament, and other Recozds have delivered to us : Thirdly, What Acts of 
Parliament have eſtabliſhed in theſe caſes: Fourthly, What have the judge- 
ments and reſolutions been of Judges in our Boks and repozts. And laſtly, 
From what rot this pziviledge of Clergy ſpzang, to exempt them from che 
common juſtice of the Realm, | | | 

Bracton ſaith, Cum Clericus cujuſcunque ordinis vel dignitatis captus fuerit 
pro morte hominis, vel alio crimine, & impriſonatus, & de co petatur Curia 
Chriſtianitatis ab Ordinario loci, &c. impriſonatus ftatim ei deliberetur, &c. 
donec a crimine fibi impoſito ſe purgaverit competenter, vel in purgatione de- 
fecerit, propter quod debet degradari, &c, cum autem Clericus tic de crimine 
convidtus degradetur, non ſequitur alia poena pro uno dclicto, vel pluribus , 
ante degradationem perpctratis, - Yere thze& things are to be noted : Firſt, 
That he begiuneth with the greateſt felony, that ts, che death of man : Se- 
condly, ZThat albeit he were found guilty, and could not purge himſelf befo2e 
the D2vinary, yet all that the Dzdinary could do was to degrade him. @hird- 
ly, That he could have no other puniſhment foz that felony, oz any other foz- 
merlp done, but degradation; 

Britton alſo ſpeaketh only of felony 2 Et {1 le Clerke encoupede felonie alledge 
Clergie, & ſoit ticl trove, & per Ordinarie demand, fi ſoit enquiſe coment il elt 
meſcru, & {il ſoit nient meſcru, &c. ſoit arge tout quits, & fil ſoit meſcrue, 
fi ſoient ſes chateux taxes, & ſes terres priſes in nre maine, & ſon cors deliv* al 
Ordinarie. : 

Acco2ding; to Britton, when one of the Clergy was indicted of felony, #c. and 
the Dzdinary demanded him, yet to the end ( ſaith the * Recozd ) ut ſciatur qua- 
lis deliberarctur Ordinario, an enqueſt was charged by the Court to enquire, 
whether he were guilty, oz no, And though he was found guilty by this enqueſt 
of office, yet was he delivered to the D2dinary, and his chatcels ſeiſed, and his 
lands taken into the Kings hands, as Britton ſaith, 
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Fleta ſaith, Si criminaliter agatur verſus Clericum, quamvis Clericus reſpondere 
voluerit in foro ſeculari, Judex tamen Eccleſiaſticus, cognitionem habere non pote- 
rit, nec regiam auferre juriſdictionem: In caufa.cnins ſanguinis non poterit Eccle- 
ſiaſticus Judex cognoſcere, neque judicare, nifi irregularitatem committat. Et quam- 
vis neminem valeat morti condemnare, degradare tamen poterit criminum convi- 
os, vel perpetua carceris incluſione cuftodire, ; 

\ The Virroz hath general wozds, Lefpliſe 8& cy enfranchiſe que nul lay Judge 
ne poet aver conufans de Clarke, tout le voitoit 1e- Clarke conuftre pur ſon 
judge, &c. | 
; Two of theſe ancient Authozs have ſpoken of felony, and fo are the other tws 
to be jnteuded 3 foz the p2iviledge of the Church did not extendto high treaſon, 
crimen le{ Majeſtatis, as by divers judicial recozds and authozities in Law ſhall 
appear. : 

2 Valter de Berton Clerk counterfeiced the great Seal, which. was high trea- 
ſon; crimen le{ Majeſtatis, whereof he was indited and convicted : fo} fo the re- 
cow ſaith, Qui convitus tuit pro falkiicatione Sigilli Domini Regts, quod trada- 
datur Epiſcopo Sarum, qui cum petiit ut Clericum ſuum, ſub poena & forma qua 
decet, quia videtur Concihio, quod in tali cafu non eſt admittenda purgatio. | 

This delivery to the D2dinary was by ozdinance of Parliament de. gratia, & 
non de jure : foz it was reſolved, that he could not make his purgation 3 and 
therefoze he was delivered to him ſub poena, &c. Jn the reign of Ed. 3. it was 
taken foz a general rule, Quod privilegium Clericale non competit feditioſo equi- 
tant cum armis, platis & cotearmuris, ſecundum leges Angliz. 

. In 17E. 2. in the time of the Parliament, Adam de Orleton, Biſhop of Here- 
ford, was indited of high treaſon, fo being party and p2ivy, aiding and abetting 
of Roger Mortimer Carl of March with hozſe and arms in his open rebellion; 
and becauſe he could not have any p2iviledge of Clergy by the Common Law, 
the Archbiſhop of Canterbury, York, and Dublin, and their Suffragan Biſhops, 
came to the 1Ear (in chat diſozdered time) and with fozce tok him from the Bar 
all which was done by pzetext and coloux of the Canons of the Church, which 
you map read in Linwood. | 

WEut, omitting many other things that might be here rehearſed.lct us ſc what 
Acts of Parliament have o2dained in this caſe 3 foy the Clergy never thought 
themſelves ſure of this p2iviledge, till it was confirmed to them by authozity of 
Parliament. By the Dtatute of W.r. it is pzovided, Que quant Clerke eſt priſe 
pur ret de felonie, & {oit demand per Lordinarie, a luy ſoit liver ſolonque le privi- 
ledge de faint Eſgliſe, in tiel perill come ils appent, ſolonque le cuftome avant ces 
heures uſe, &c. where note, this Act extendeth but to felony. 

De& the expoſition of the Statute of W. 1. in this point, and the charge as is 
given to D2dinaries, that none be delivered without due purgation : but it is 
wozthy our pains to read the Dtatutes of 4 H.4. and23 H.8. 

After this Dtatute, and in this Kings time, Guinandus de Briland, Parſou of 
Snodiland in the County of Kent ( in which Town Solomon de Rolte, one of 
the Kings Juftices in Cir, and one that puniſhed the exto2tions and other 
crimes of the Clergy, dwelt) came to dine with Solomon de Rolte, and bzought 
poplon with him of his malice pzepenſed, to murder by poyſon the ſaid Solomon z 
and the reco2d of his inditement faith, Cum eo comedit, & poſuit venenum in 
cibo & in potu ipſius Solomonis, & ipſum impoiſonavit, per quod, poſt quindecim 

dies ſequentes inde obiit : And albeit of all felonies, murder is the wozſt, anv 
of all murders, murder by poyſon is the moſt unavoidable and deceſfable, anv 
Guinand being indited and arraigned upon the ſaid inditement, Ec quzſitus qua- 
liter ſe vellet acquietate, dicit, quod Clericus eſt, 6 non poteſt hic inde reſpondere, 
& ſuper hoc venit frater Thomas Epiſcopus Roffenfis, & petit ipſum tanquam 
{lericum, 8&&c. Et ut {ciatur qualis deliberare debet, inquiratur ret veritas per pa- 
triam 3 & Jurat &c, dicunt ſuper facramentum ſuum, quod predia* Guinandus 
dedit przdidt? Solomoni venenum unde impoiſonatus fuit, & inde obiit, ut pra- 
dictum cti, But in the end he was delivered to the D2dinary, as by the recozd 
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{tzappeareth, and thereby, foz any thing that we find in char. oz any other re- 
cod, he eſcaped the ſentence of death, which was-due fo his offence by the Law 
of God, and by the Common Law of the Realm grounded upon the ſame, Qui- 
cunque effuderit-humanum fanguinem, fundetur fanguis illius -ad mmaginem quippe 
Dei fatus eſt homo. And again, tn the Bok of Numbers, Hz ſempiterna erunt 
& legitima in cundis, homicida ſub teſtibus punietur, &c. non accipies pretium ab 
eo, qui reus eft ſangyinis, ſtatim & ipſe morietar, ne polluatis terram habitationis 
veftre que inſontium cruore maculatur, nec aliter expiari potelt, nifi per ejus ſan- 
Suinem, qui alterius ſanguinem fuderit, = | : (00200 Of 

An 8 E 2. a Clerk convict fo2 felony, and delivered to the Ddinary, murde- 
red'his Keper, and fled, & non obſtante clerimonia ſua, he was hanged, -'And 
the like: was done in 22 E.3. | TREES 
 *The abuſe of delivery of Clerks co the O2dinary grew fo intolerable, as in 
the end it was taken away as hereafter ſhall be ſhewed, 

S& the Statute of 18 E.3. cap. 2. concerning this matter, | 

At the Parliament holden in anno 25 E.3. the Clergy did complain, that 
one Hanketun Honby a Knight, and one of the Clergy, had judgment given 
againit him-foz high treaſon to be hanged, dzawn, and quartered : Alſo fo2 a 
judgment given againſt a P2ieft at Nottingham, foz killing of his Maſter Sir 
Thomas Cibethorp, a Clerk of the Chancery, one of the Kings Juffices, 

And laſtly, foz hanging of divers Ponks of Combe foz felony. Thereupon at 
this Parliament an Act of Parliament was made, wherein it is recited, that the 
P2elates had grievouſly complained, p2aping thereof remedy, fo2 that ſecular 
Clerks, as well Chapleins, as other Monks, and other people of religion hav 
ben dzawn, and hanged by award of the ſecular Juffices, in p2eſudice of the 
franchiſes of holy Church, #c. At ts accoz2ded and granted by the King, that all 
manner of Clerks, as well ſecular as religious, which ſhould be convict befoze 
ſecular Juftices fo2 any treaſons oz felonies touching other perſons, then the 


King himſelf oz his royal PBajeſty, ſhould freely have andenjoy the pziviledge of 


holy Church, #c. PYereby two things are to be obſerved : Firſt, That he ſhall 


not be delivered to the Dzvinarp befoze he be convicted + Secondly, That ths 


p2iviledge of the Church extendeth not to High treaſon touching the King, cri- 
men le{zx Majeſtatis, but to petit treaſons and felonies touching other perſons. - 

About ſix years after this A, the Abbot of Miſſenden in the County of Buc- 
kingham, was adjudged to be dzawn and hanged foz high treaſon, viz. foy con- 
trafaQtione, & reſc@ione legalis monete. 

At the Parliament holden in the firſt year of H.4. on the firſt Thurſday after 
the. Biſhop of Canterbury had willed the Lozds, that in no wiſe they ſhould diſ- 
cloſe any thing that ſhould be there ſpoken, the Earl of Northumberland deman- 
ded of the Lo2vs what were beſt to be done foz thelife of King Richard the 2d z 
thus far are the wozvs of the Roll of the Parliament $; At this time ſpake that 
wozthy Pzelate John Merkes Biſhop of Carliſle, andſaiv, That they ought not 
to p10ceed to any judgment againſt King Richard fo four cauſes : Firff, That 
the Lo2ds had no power to give judgment upon him that was their ſtperio2, 
and the Lozds aunointed : Decondly, That they obeyed him fox their Doveraign 
L,092d and King 22 years oz nioze: Thirdly, If thep had power to give judges 
ment agaiuſt him, they ought in julkice to call him to his anſwer 3 fo2 that (ſaid 
he) ts granted co the cruelleft murderer, oz arranteſt thief in ozdinary Courts 
of juſkice: Fouvthly, That the Duke of Lancaſter had done moze treſpaſs to 
King Richard and his Realm, then King Richard had done to him o2 them, tc. 
and deſired, that if they wouldpzocd againſt him, that the names of them tha 
ſo wouldpzocxd might be entred into the Parliament Roll. Jt is true, that the 
Partiament Roll omitteth this ſp&ech of the Biſhop, but it appeareth by the 
Parliament Roll; that the Lo2ds pzoceded againſt K.,Richard, and adjudged him 
co'perpetual p2iſon, whoſe life they wouldby all means to be ſaved, as the Roll 
repoxteth, The names of the Biſhops, and Lo2ds, aud Knights that allented, 
areiſet-down, as the Roll of the Parliament repos z- fo as-tit ſemeth, that the 
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ſfout and reſolute ſpich of the wozthy Biſhop wzought lome effect : Foz this 
ſpech he was arreſted by the Earl Parthal, and being foz a ſmall time commits 
ted to the cuſtody of the Abbot of Saint Albons was ſon delivered : againſt 
him never any judicial pzoceding was/had foz this lpech in Parliament : buc 
this Biſhop, tranſpozted with exceſs of zeal, and affectionate deſire of the ens 
largement and reſtitution of King Richard, was party and p2ivp tothe conſpi- 
racy of Thomas Holland Earl of Kent, John Holland Earl of Huntingdon, John 
Montacute Earl of Salisbury, Edward Carl of Rutland, Thomas Lozd Spencer, 
| and others, to kill the King, under colour of Jouſting and Paſtimes in the 
eee +5 , Chiiſtmals time, at the Caſtle of Windeſor, where theKing lay in the firſt year 
Sce the Record of of his Reigu : foz this he was indited of high treaſon, arraigned, tried, and had 
his atrainder, judgment as in caſe of high treaſon. ut cor Regis in manu Domini, the King 
Hill. 2 H.4. coram pardoned him, and ſet him at liberty, Pany moze p2eſidents might to this env 
Rege, Rot.6. ye p20duced, but we will conclude this point with a reſolution of all the Judges 
Trin. 24.8, in 244.8. A Pzieſt was attainted by verdict at the Gaol-delivery at Newgate, 
Juſtice Spilmavs fqz clipping of the Kings coin, viz. George Nobles, and by advice of all the 
bh Judges judgment was given againſt him to be dzawn and hanged, as another 
lay perſon, becauſe it was high treaſon, and without degradation he was execus 
ted af Tibor —- | _ 
Now foz Purder, Burglary, Robbery, Sodomy, Rape, Eurning of houſes, 
and many other Felonies, the benefit andpziviledge of Clergy is taken away bp 
- divers Acts of Parliament, whereunto the Biſhops were party; whereof you 
Lib.11.f.29. Alex- May read lib.11. Alexander Poulters caſe, and where the benefit and p21viledge 
ander Poul:ers of Clergy remaineth, the party that, takes the benefit of it ſhatt not be delivered 
wh 238 8. 4H to the Dzdinary, no2 make any purgation ( which had been much abuſed ) but 
oE neg” Ar 2 fozchwith be enlarged an delivered out of pziſon by the Juftices,by whom ſuch 
1.6. c.12. 5E.s Clergy is allowed, as by another Ac of Parliament, whereunto the Biſhops 
c.9. 8 E). cap.q. Were party appeareth. 
39 El.c.9 & 15, * Among the ancient cuſtoms and liberties of England recognized and de- 
rt opud clared in the Parliament befoze mentioned,holden in the eleventh year of Henry 
Elarendon, ubi the ſecond, this was one, Cleri accuſati de quacunque rc, ſummoniti A Juſticiario 
ſup. cap. 12+ Regis, veniant in Curiam ipſi reſponſuri ibidem de hoc, unde videbitur Curie Re- 
gis quod ibi fit reſpondendum, & in Curia Ecckfiaſtica, unde videbitur quod ibi fit 
reſpondendum, ita quod Regis Juſticiarius mittet in Curiam ſane Eccleſiz, ad vi- 
dendum quomodo res ibi tratabitur, & fi Clericus convictus, vel contfeſlus fuerit, 
non debet eum de cxtero Eccleſia tueri. 99 as in effec the ancient Law and cus 
| ... Rom of England in that caſe is reſto2ed. : 
Polichro. 1.4-<.24 ... Laſtly, Dut of what rot this p2iviledge ſpzang * It tok his rot from a Con- 
Gaius Pope. ſitucion of the Pope, that no man ſhould accuſe the Pzieſts of holy Church be- 
foze a ſecular Judge, which being contrary to the Crown and Dignity of the 
King, and the Common Law bound not here, till it was confirmed by Parlia- 
ment, and the rather, foz that the Church had no power to puniſh the offence 3 
but where their claim was general, the Parliament of Edw. 1. and cuſtom of 
the Realm reſtrained it only to felony, ſo as chep were to anſwer to high trea- 
ſon, and all offences under felony, 


Vid. Stamf. pl. C Clericus ad Eccleſiam confugiens, &c.] Wy this Law, if any that 
cor,122,123,%- wag infra facros ordines committed felony, and foz his tuition fled to a Church, 
if he claimed the pziviledge of his Clergy, he ſhould not be compelled toabjure, 
but ſubmicting himſelf co the Law of the Kingdom, he ſhould enjoy the pzivi- 
ledge of his Clergy.D& moze of this matter inthe next $Secundum laudabilem. 


Yid. W.r. cap. 22 (| Secundum laudabilem conſuetudinem Regni. ] &0 as this pzivi- 
ſolonque le cu-  Jevge of the Clergy tak not his vigoz oz ſtrength by fozce of any fozrain Coun- 


Gs wth, cel oz Canon, but by authozity of Parliament, and by the laudable Law and 
cuſtom of the Kingdom, a point wozthy of obſervation, the anſwer being ſo cau- 
telouſly penned in thoſe daps, leſt anp thing in the petition ſhould countenance 

any 
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any fozraign juriſdicion-; Wnt ſo far ag lex-& conſyetudo Regni have allowed 
of the p2iviledge of the Clergy, ſo far; and no further-it is to be allowed; and 
pet with this limitation, ſo-as the Clerk:would ſubmic;himſelf -( as hath ben 
| aid) to; take it by the Law of the Kingdom exp2eſſed in theſe wozds, Sed legi 
Repni.ſe reddens, &c. | | NN OT ns 


e that is within ozders hath a pziviledge, that albeit; he have had che pivt- 4 6-7. cap-12 


ledge of his Clergy foz a felony,he may have his Clergy afterwards again,and 
fo cannot a lay-man: and hethat is within ozders, and hath his Clergy allow- 
ed, ſhall not be bzanded in the hand, But cheſe pziviledges are given by Act of 
Parliament, 


CAP. XVL 


Jr, quanquam confeſhio coram 11lo qui non eſt Judex confiten- 
tis, locum non teneat, nec ſufficiat ad faciend' proceſſum, vel ſen- 
tentiam proferendam : quidam tamen ſeculares Judices Clericos, 
qui de foro ſuo in hac.parte non exiſtunt , reatus proprios, & 
enormes , ut puta furta., roberias, homicidia ,. coram eis confi- 
tentes, admittunt accuſationem 1llorum., quam ipſi communiter 
vocant appellum, ipſos fic confitentes,. & accuſantes, ſeu appellum, 
facientes, non liberant Przlatis eorum poſt przmiſla, quanquam 
ſuper his fuerint ſufficienter requiſit? , licet coram eis etiam per 
confeſſionem propriam judicari vel condemnari nequeant, abſque 
violatione Eccleſiaſtice libertatis. . Reſponſio : Appellatori . informa 
debita, tanquam Clerico, per Ordinarium petito libertatis Ec- 
cleſiaſticz beneficio, non negabitur, Nos defiderantes ſtatui Ecclefiz 
Anglicanz, & mics ah eſe & quiet1 Przlatorum, & Cleri pradi- 
Qorum ( quatenus de jure poterimus) providere, ad honorem De, 
& emendationem ſtatus dictz Ecclefiz, & Pralatorum, & Cleri pre- 


ditorum, omnes & (ingulasreſponſiones prxdictas, ac omnia & fingula 
in eiſdem reſponſionibus content” ratificantes & approbantes, ea pro 


nobis & hzredibus noſtris concedimus, & przcipimus in perpetuum 
inviolabiliter obſervari : volentes, & concedentes pro nobis & hxre- 
dibus noſtris, quod pradicti Przlati, & Clerus, & eorum ſucceſlores 
in perpetuum in przmiſhs juriſdictionem Eccleſiaſticam exerceant, 
juxta tenorem reſponlionum On, abſque occaſione, inquic- 
tatione, vel impedimento noſtri, vel noſtrorum hzredum, ſeu mini- 
ſtrorum quoruncunque. In cujus, &c. Teſt. &c. 


We have ben the longer in expoſition of the fozmer Chapter, becauſe we 
Hould be the ſhozter in this which ſomewhat concerneth the ſame matter. 


C Appellatori, i. Probatori, Albeit the Clergy here p2etended, that the 
confeſſion of a Clerk (when he was indiced of felony, aud confeſſed the felony, 
and became an app2over ) was coram non Judice; yet the continual opinion and 
reſolution of the Judges were againſt this : fo2 they reſolved, that ſuch a Clerk 
as confeſſed the felony befoze a ſecular Judge, could not make his purgation, 
and conſequently, the confeſlton did bind him: and therefoze Shard in 25 E.3. 
ſpake in the perſon of a Pzelate, Any when the Clerk was delivered to the 

Dydinary, 
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Dyvinary, without any-purgation ts be made, He ought to have degraded him 3 
but commonly, if the offeader were a Monk, hedelivered him to his Abbot to 
remain'in the Abbep'perpetually + and if he were ſecular, he remained in the 
WBithops p2ilon, tc. in very favourable marinerz which abuſes grew fo odjous 
and inſufferable in encouragement of malefaco2s in their wickedneſs, as they 
were ſitſtly taken away; asis afozelatv. ' | 
24 £4347 3. a. 'An-appeal of robbery-was bzought againlt J. de B. Bonk of L. who pleaded 
22E 3. cor. 276. not gutlty, and pit himſelf upou the trial of the Country, who found him 
L.11. £77. -——_ . notgnilty, whereupon: the Abbot of E:'and the ſaid Bonk, bzought a Writ of 
Colledge cale» conſpiracy againft divers, which p2ocured and abetted the ſaid appeal, and reco- 
vered a 1000 Marks in damages, which could not have been recovered, unleſs 
the Bonk had been legitimo moduo acquietatus, befoze a competent Judge : and 
hereby it appeareth, that a Clerk might wave the paiviledge of his Clergy, if he 
would, and be tried by the courſe of the Common Law. And note, when he 
knew himſelf free and innocent, then he would be tried by the Common Law z 
but when he found himſelf foul-and guilty, then would he ſhelter himſelf un- 
der the. pztviledge of his Clergy: and though they committed Tempozal 
crimes,.yet would: thepnot be tried by the Tempozal Laws, which was the 
m92e againſt reaſon,becauſe no other Law within this Realm could puniſh thenx 
fo the ſame, but the Tempozal Laws only, 
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. 1 The Expoſition of 18 Edw. 3- Cap. 5. 
of T ithes. | 


Tem que per la ou Briefesde Scire fac? etent eſtre grantes agarner Le Preambte. 
Prelates religious & auters Clerkes, a reſpondre des Diſmes a nfe 
Chancerie, & a monftrer fils etent riens pur enfachent riens dire pur 
aol tiels Diſmes a les Demandants ne deinent eſtre reſtitus, & a re- 
Games auxibien aux nous, come a partie de tieux Diſmes. * Que tieux * Le a8. 
Briefes deſere en avant ne ſoient grantes, & que les proceſſes pendants 
ſur tieux Briefes ſozent anientes & repeates, & que les partiesdiſmiſes 
devant ſecular. Juges de tiels- manners de pleas : ſaves a nous noſtre 
droit tiet come nous & nous Anceftres avouns eit, & ſoloins avoir de 
reaſon. En teſthmoinance de quele choſe, ale requeſt des dites Prela- 
tes a ceſtes prefentes lettres avons fait metre noz ſeale. Done a Lon- 


dres le 8 jour de July lan. de noſtre reigne Engleterre Diſoitiſme, & 
France Quints. DO 


Wekoze we enter-into the expoſition of this Act, we will clear it of an objecti- 
on againſt the life of it, viz. That it ſhould be no Act of Parliament, but an 02- 
dinance made by.the King only. at the requeſt of the Pzelates : And that the 
King ts theſe letters had put his ſeal, and Teſte and date as done by the King 
only ; all which, ſay they, appear in the Parliament Roll, and that the clauſe 
of En teſtimoniance de. quel choſe, &c. is left out of the pzint. 

Vut hereunto. we anſwer, that by the faid clauſe En teſtimoniance de quel 8c. Vide Ror. Parl, 
is to be underſtod, that this Act was ſo plauſible to the Pzelaces, that thep re- 15 £3- Wv-3t- 
queſted the King, that it might be exemplified under the great Deal foz the bet- 
ter p2eſervation thereof, which the King granted. This Parliament began the 
Munday after the-OQab. Trinitatis, which was 16 Junii 3 and this exemplifica- 
tion was $. Julii, after this Act was paſſed, there being but ſeven Acts paſſe at 
this Parliament. And En teftimoniance de quel, and the whole clauſe follow- 
ing, are mo2ds of an exemplification, 

Now that this o2dinance befo2e the clauſe of the excmplification is an Act 
of Parliament, Firft, is pzoved by divers reaſons, viz. The title of the Parlia- 
ment is, Incipit Statutum Regis Edwardi anno Regni ſui decimo oQavo. Decond- 
lp, tt is cntred: in the Parliament Roll. Thirdly, it was by fozce of the Kings 
Writ, ( as the uſage then. was:) pzoclaimed. as an Act of Parliament, which 
Writ in French we think gad to-tranſcribe in theſe wozds $ Edward per le grace 
de Dica Roy dangleterre & de France, & Seignicur dirland a noſtre Viſcount de 
Nottingham, falus. Saches que a noltre Parliament tenus a Weftm? le Lundye 
procheine apres les Octaves. de la Trinity procheine paſſes entre autre choſes 
mont{tres, afſentus, & accordes.en dit Parliament, fi furent monſtres, afſentus 8 
accordes les choſes ſous eſcrites. And after a rehearſal of all the Statutes, 
whercof this ſeventh Chapter is one, the concluſion is, Et pur ceo vous man- 
dous, que touts, les Statutes faces crier & publier, & fermement tener per mye 
voltre Baillie fulonque la forme & tenur dicelle, Et ceo ne lefles en aſcun man- 
nere, &c. 

And #. N. B. 30 E. taketh it foz a Dtatute, and ſo it hath ever ben by the 
general conſcnc from time to time of learned men. And if it ſhould not be a 


Dtatute, 
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Statute, it would wozk great trouble and diſquiet in the Realm. Now that we 
have cleared this objection, let us peruſe the wo2ds of the Act, 


C Ou briefes de Scirefacias cient eſtte grantes, 8c: This rehrarlal 
in this Statute is truez fo2 we have found, that upon divers matters of recozw, 
that is to ſay, enrolled, returned, oz removed. into the Chancery : Firſt, Upon 
tithes granted by the Kings Letters Patents, which are inrolled in the Chan- 
cery, Writs of Scire fac? were bzought in that Court 3 as taking one example 

In bundello bre- foz many: Jn 17 E.3. a Scire fac' was bzought by the King, and the Dean any 
vium, an. x7 E.3,' Canons of the Kings free Chappel of Saint Martins London, upon Letters Pas 
| grainh, oo. 5:1! tefits.of Mawd, quondam Reginz Angliz of tithes, #c. againft the Abbot of 
ondon,vICEVex. aint Johns of Colcheſter, who-tok the ſame after ſeverance, whereunto the 
Abbot pleaded, #c. wozthy to be ſeen, 


- C A garner Prelates religious & auters Clerks, &c. | Note, this Scire 
fac” was not bzought againſt the poſſeſſo2s of the land fo2 ſubſtraction of tithes,” 
but againſt the Pzelates, oz other Clerks, which twk the tithes after they were 
ſevered. D&'6 E.1. in bundello petitionum in turri London, where the petition 
was fo2 ſubſtraction of tithes, to be put in poſſeſſion: che anſwer was in Par- 
liament anno 6 E; 1. Rex non intromittit ſe de hiis que taliter ſpecant ad forum 
Eccleſiafticum, proſequatur jus ſuum verſus Clericum coram Ordinario, Yerewith 
agr&th Bracton, lib.5. fol. 403.& 407. 

- Commiſſions out of the Chancery were direfed to certain perſons, giving 
them authozity to enquire, whether ſuch a ſpiritual perſon ought to have tithes- 
of ſuch lands, whereupon Jnquiſitions were taken and returned; and if it 

* See22 Al, pl.75 were found foz the ſpiritual perſon, upon this recozd he might have a * Scire 
a Ror.clauſ. 7 E. 2. fac*' againſt any P2elate religious, o2 other Clerk that tok'themafter ſeverance. 
ES _ T_ a Compertum eſt per inquiſitionem Reforum, & Vicariorum vicinorum de 
Johannls. 5  Ewel, quod Vicarius Eccleſiz ibidem percipere debet minutas decimas omnium ani- 
c 22 Afl. pl. 95 malium ibidem, & molend? aquatic' ibidem. Jut no Scirefac* was ſued hereup- 
38 Aſl. pl. 20- on, foz that the Uicar was to ſue fo2 ſubſtraction of theſe tithes againſt the 
Bro, it D571, Owner of the land in the Spiritual Court, EE 

& Paſch. 18 E.r, - Þ Alſo upon a fine executo2y of tithes befoze this Act, the tenoz whereof was 
the Biſhop of Car- removed into Chancery, a Scire tac' did lye therefoze againſt the ſpiritual perſon 


liſles caſe, ro that perned the ſame after they were levered, 
whoſe predeceſ- | 


wrong . C Savant a nous noſtre droit, &c. ] Wy force of this « ſaving not one- 


nes decimas in lp the King himſelf, but the Pzovoſt of C. being the Kings Patente of tithes 
Foreſia de En- of the new aſſarts in the Foreſt of Rockingham in the County of Northam- 
glewe. * tl pton, bzought a Scire fac* jn the Chancery after this @tatute, againſt certain 
<5. . 3: Pros of hp « Church, who had taken ce eiches granted fo him, co hve 
mentioned in this execution of the ſaid tithes, accowing to the Kings Letters Patents, The 
book of 22 Al. e Defendant pleadedto the juriſdiction of the Court, that the conuſance of this 
_ the Sq cauſe fo2 tithes appertained to Court Chziſtian, and not to the Chancery, where- 
var che Saving, UNCO ft was anſwered by the Court, that that was'to be underſtod, where the 
e Note, albeir this (uit was taken againſt them that ought co pay the tithes ( that is to ſap ) foz 
book was afterthe ſubſtraction of tithes, and not when it was bzonght againft them, that were 
$:atmeger aged 3 wWongful takers of the tithes. And all this is well warranted by the bok, 
open therrue © whereupon the Defendants pleaded ts iſſue, and the recozd delivered over co be 
and reaſon of rhe **Y*** , que x 4 . 
Common Law be- ried in the Kings Bench, De Hill. 32 E.r. coram Rege Wigorn? the Pio of 
fore this Stata e Worceſters caſe reſolved by the Chancelloz, Treaſurer, and all the Judges and 
of £3 Ex. 2 ar0ns, that appzopziation of tithes is no Poztmain, f Quia decime ſunt mere 
LT ſpirimales, quarum cognitioad Curiam Chriſtianitatis pertinet, & non ad Curiam 
ot-I2e, Bu k. J1KAam. 
F. NB. 30 E, And yet the inference that Fitzherbert maketh, that befoze this Statute of 
18 E. 3. the right of tithes was tried in the ings Court was true: foz 
upon a Scire facias by a ſpiritual perſon againft a ſpiritual perſon, and foz 


tithes, 
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tiches which were Spiritual, the right of tiches was tried in the Scire fac bez 
foze this Statute, albeit che tithes were ſevered, which is now taken away in 
caſe of the Scire fac? by this Statute, | 


tr eee 


' And at this day, albeit in cale of tithes, the parties. by pleading admit the 28 8:3. £.6,8. a.v, 
Juriſdiction of the Court, pet if it be betw&n Spiritual perſons, and the right 22 E.4:23,24 


of tithes come to be tried, albeit it be after the tithes ſevered, the Court Ex of- 
ticio ſhall ouſte the Court of Juriſdiction, whith'we hold, where the right of 
patronage was not dzawn in queſtion, was wzought by the confitueton and con- 
ſequent of che ſaid-Statute of 18 E.3. foy befoze that Statute right of Tithes, 
after ſeverance was tried in a Scire fac* by the Common Law in certain cales. 
But when che right of Tithes trench to the diſſolution oz diminution of the 
Avvowſon, xc. in certain caſes, the right of Tithes at this day ( as hath ben 
faid) ſhall be tried in brevi de redo advocat? decimarum , and in the Indicavit: 
buc neither of theſe Writs give atiy juriſdiction to the Kings Court, to hold 
plea foz ſubtraction of tithes, but that is ſent to the Cecleftaſfical Court to de- 
termine. . 


9 
Rot. $8. Salop. Bri&.1. 5. 402. Placira de advocar. Eccl. ſpe&ant ad Coronam. Flera |.6. c.36. Gl 


18 E.2. bre 825. 4 E£.3.27. Rot. pat. 27 E.3-1. pars. nu.18. F.N.B. 


20 6.17.31 8.6 


I. 35 8.6. 39.47. 
n. 6. I 2s 6 E.4.3 


Fri 
rin. 5 E.t. in 
Banco 29s Norff. 


Paſch. 12 E,t.Rot: 
28, Norff. Abb.de 
Sclbies Caſe. 
Paſch. 19 E. 1. in 
Banco Rox. 45, 
Paſch. 7 E. 1. 

in Banco Ror. 99, 
Gloc', Eliz. Pen- 
breges Caſe. Mich. 
E. 1, in Banco 
anr.}.q.c.13.acc*, 


4k. 45.0.C.d, 5gO, q: Dr, LO Co I. 30, ©, Be 37. ©. 


Vid. br'e de Indicav. Vid.Regiſt,29.b. de re&. advocat. decim. Regiſt.z6.b. piohibirion de decimis reparatis, W.2. 
C5. 4 £43.27. per Parning. 9 £.3.42. 8 E.3.49. 38 E. 3+ 13. 16 Ez. Quarc Impedir 147. 31H.6,13, 38H. 6.20, 


12 Ee4.13. 2 H.7.12. Dot. & Stud. Lib.2. C25. f.108, 


Nullus pro decimis que ſunt (pirituales de aliqua reparatione pontis ſeu aliquibus 
oneribus temporalibus onerari debet. But at this dap if tithes be in the hands of 
Zempozal men, they are by reaſon of them contrivutozy to tempozal charges, 

Where it is ſaid in ſome of our Boks, that of ancient time befoze the Coun 
cel of Lateran, any man might have given his tithes to what Dpiricual perſon 
be would, and that at that Councel it was pzovided that tithes in one Parith 
ould be given to the Reco 0y Parſon of the: ſame Pariſh, that he that gave 
the Spiritual fod, ſhould reap Tempozal, &c. The truth is, that J have per- 
ſed the Councels holden at Lateran, and ſpecially that holden under Pope Al- 
exander the third, Anno Domini 1179. Anno 25H. 2. and cannot find any ſuch 
Decree; Wutc Pope Innocent the third, in a decretal Epiſtle, in oz about the 
year of our Lozd + 1200. and the firſt year of King John.dated at Lateran, di- 
rected to the Archbiſhop of Canterbury, Ut Ecclefiis parochialibus juſie decime per- 
ſolvantur, hath theſe wozds, Pervenit ad audientiam nofiram, quod multi in Dio- 
celi tua decimas ſuas integras vel duas partes ipſarum non illis Eceleſns in quarum 
parochiis habitant, vel ubi pradia habent, 8 a quibus Ecclehiaſtica percipiunt facra- 
menta, perſolvunt, ſed cas aliis pro ſua diſtribuunt voluntate. Cum igitur inconve- 
niens eſſe videatur, & a ratione diſſimile, ut Ecckfz, que ſpiritualia ſeminant, me- 
tere non debeant 2 ſuis parochianis temporalia, & habere 3 traternitati tuz authori- 
tate preſentium indulgemus, ut liccat tibi faper hoc, non obfiante contradictione vel 
appellatione cujuſlibet, ſeu conſuetudine hatenus obſervata, quod canonicum tuerit 
ordinare & facere quod fatueris per cenfuram Eccleſiafticam firmiter obſervari,nulli 
ergo, &c. confirmations, 8&c. Dat. Lateran. gry re And (that J may ſpeak 
once fo? all) this Epiſtle Decretal bound not the Subjects of this Realm, but 


the ſame being juſt and reaſonable they-allowed the ſame, and ſobecame Lex- 
terrt. 


the third, Anno Dom, 1200. in his decretal Epiſtle, which you ſhall find in his 6. Epiſtle. D 


Edit. Colon, See the Statutes of 18 E.3. cap. 7. 1 R.2. cap. 14. 


Hil. 35 E.3.coram 
Reg-Ror. 52. Mid. 
Vid. 32 H.8. ca.7 
Dicer 5 E.6.83.l.1t 
f 25, b. in Henry 
Harpers Caſe, 


10 8.7. f,13.4, pet 
Brian. 44 E. 3:5. 
Do. & Srud, 1. 2, 
CaP.5$5. 7 E. 6, 
Dier fol. £4. & 
F.N.B. 54. b. lb.2 
f.44. In Leveſque 
de Wincheſters - 
caſe, Eur Parning 
in 7 E.3.f.s. pl.8. 
who no: long af- 
rer was Lord 
Treaſurer, and af- 
ter Lord Chancel- 
lor, voucheth tr 
truly, for ke faich 
that of ancient 
time before a new 
conſtitution made 
by the Pope, the 
Patron of one 
Church might 
granr his tithes to 
another Pariſh, 
chat ts by the con- 
ſiitucions made by 
Pope Innocent 


ecret. lib.1. p.452 
H, 4+ Cap. 1. 27 H, 8. C.20. 32H. 8. cap.7 


5 . : 
2 E.6. cap. 13. Regiſt, 179, 180. F Anno 2. Regis Johaanis. In Bundello peritionum Parham. Anno 6 E. 1. 


1n Turti. 


© Linwood: Cap, de locato & conduto, fol. 117. verbo portiones, where he 
ſaith, Quod ante. confilium. Lateranenſe, Anno Domini 1179. bene potuerunt 
laici decimas in feudum retinere, & eas alteri'Ecclefux dare, non'tamen poſt dicti 


conſilii ,” &c, - And thus began poztions' of tithes , that; the. Parſon of one 
FO, Nnun Pariſh 


64.2 Star. de 18 E.3. Cap. 7. 


Pariſh hath in another, Vide concilium Lateran', Anno Domini 1215. 17 Joh. 
Regis. 
Albeit the parochial right of tithes is now eſtabliſhed by divers Acts of Par- 

Having ſpoken of liament as belo2e it appeareth, (a matter tending to the exceeding benefit and 
Tirhes, tc is laid, quiet of the Clergy) yet he that is deſirous-to know what the ancient Laws 
X Fig parc" 7 as ' of England were ORERNE (PR PIPment of hes Ine te CR let him 
oh ' read Foxdns Edwardi 6 Guthruni Regum, cap. 6. &- inter leges Ethelſtani, cap. 1, 
aps ag Inter leges Edmundi Regis, cap.2. Leges Edgari Regis, cap. 2. & 3. Leges Canuti 
populn, Oc. Regis, cap. 8, 10, 11, 12. & leges Edvardi Regis, * cap. 8, 10., Quas Willielmus 
rr pipkkagel -. conqueſtor recitavit, & confirmavit. All which LawsM. Lambard hath well cran- 
Edwardi "2. lated out of the Saxon into the Latine tongue, which was faichfully, but not 
* Cap.8.ubi ſupra, (0 accurately, done befoze him, which we have. 3H 
de boſco, There hath ben great controverſie heretofoze concerning the tiches of wod, 
_, Parl. anno AS appeareth by divers petitions in EET, ogy my + PR np 
17 £3, 0u-51- the anſwers we will recite, and incidently will hew, ho at CONfroverve ts 

quieted, and ended, 

That no man be impleaded fo tithes of wod, o2 underwod, but tn places 

Rot. Parl. 18E.3 accuſtomed. The Anſwer was, As heretofoze the ſame ſhall be, Item pria te 
Artic.9, , | commen, que come * conſtitution ſoit fait per les Prelats a prender diſmes de cheſ- 
© This conflrtoti- | 11 maner de boyes, quel choſe ne fuit unques uſce, & que niets, & fernes poent 
on was made mn ". . y , J { h { 0 
An. 17 E.3. Anno faire teſtaments, que eſt contre reaſon, que pleſe per lay, 8 per fon bon counſeil 
Pom. 1343. Vide ordeiner remedie, & que fon people demoerge en meſme leftate quilz foloient eſtre 
mages en temps de touts ſes progenitors,” & que prohibitions ſoient grantes a. touts 
png bog rye v6 ceux que ſont impledes de diſmes de bois ſans avoir conſultation, Whereunto 
body of the Realm fe anſwer of the King was , The King wilteth that Law and: reaſon be 
in ihis pertttion, Done, 
concerning the Item monſtre 1a commune come nadgaires Lercheveſque de Canterbury, 6 les 


Py Rn _ auters Prelates ordeinerent une conſtitution a doner diſmes de ſubbois .vendus tant- 


218.3. Artic.gg, folemert la ou avant ſes heures nulles diſmes furent dones, orc les gents de Seint 


Note alſo theſe Efgliſe per force de la conſtitution pernent & demandent les diſmes auxibien de 

aſleverations, gros bois, come de ſubbois vendus 8 nient vendus, ccontre ce qui 15, ont uſes puis 
temps de memorie'a la grand damage de Ja commune de quot 11z priont. remedie;, 
de lun point & del autre. _ 

Whereunto the anſwer is, The Archbiſhop of Canterbury, and the other t- 
ſhops have anſwered that ſuch tithe is not demanded by reaſon of the ſaid con- 

Rot. Parl. 25 E.3. ffitution, but of underwod. But the Dubject being fill moleſted foz wods not 
wa. hf» tithable complatned again in Anno 25 E. 3. all which were p2eparatives to a 
_ - gh fe/u god Law made in Anno 45 E.3. cap.3. De grofle boyes dages de vint ans, ou de 
print, CaP-3s greinder age nul diſmes ſerra demands in noſme de. cet parol {ylva czdua, elt or- 
deine & eftablie que prohibition en ceo: caſe, ſoit - grant, 6 lux ccoattachment 
come ad eſtre uſe avant ceux heures. BIIROLSQ P12 5 1:1 ; 

It appeareth befoze- that all the Biſhops claimed only tithes de ſubbois, of 
underwod, under the name of ſilva czdua, ſo as of hautboyes ,. of great wov 
no tithes were claimed but herein reſted.two doubts; . 1. What ould be ſaid 
high o2 great wod, 2. Df what age the ſame ſhould be, becaule it is parcel of 
the inheritance, | ; 

Li, Intrat. R. fo. As to the firſt, this Act, which is. declarato2y of the Common Law, as it 
Regiſt. fo.44- appeareth by the Bok in 50 E. 3. fol. 10. b. 9 Hen. 6. fol. 56. Pl. Com.. fol. 
Sce the old Book ,-1. and this Act it ſelf pzoveth it, foz it concludeth, Come ad eftre uſe 
4 EDEEIS devant ceux heures.3 and this is confirmed by divers judgments hereafter 
munire, printed Cited, W's Dot 
Anno Dom. 1545. And it is to be underſtwd that this Act uſeth theſe wo2ds groſſe boyes, and not 
$0 E-3.10. 9 H.6. haut boyes, 03 graund boyes, which wozd is alſo uſed in the Boks of 50 E. 3. 
$5, PL Com-47- and H.6, Andin this Act this wozd [grofle] ſignitierh ſpecially ſuch wod as 
Liford: Cafe, hath bien, 02s either by the Common Law 02 Cuſtom of the Country timber, 
foz this Ac extends not to other wovs, that have not been, o2 will not ſerve 
foz timber, though they be of the greatneſs oz bigneſs of timber. An it is: on 
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be obſerved, that the P2ohibicion in 50E. 3. fo2 ſuing foz Tithes.in Court 


Chitftian of groſs voys, was grounded upon the Common' Law, without men- 
tioning of this Ac. | | pre > 

Here it is to-be demanved, Zo what kind of wad groſs boys do extend 2 And 
the anſwer is, that Dak, Aſh, and Elm, are included within theſe wozds; and 
ſo is Beech, Yozsbech, and Yowmbeam, becauſe they ſerve foz building, oz re- 
paration of Youſes, Pills, Cottages, &c-. againſt the opinion in Plowd..Com- 
- ment, £01.470...in Molyns caſe, holden without Argument, which opinion che 
whole Court upon deliberate advice held to be no Law. | 

2 Jt was reſolved by the whole Court, that Aſp is alſo compzchended 
within '&rdfs boys, becauſe it may ſerve fo2 building, o2 reparation, ut ſu- 
pra. Þut otherwiſe it is of Birch, ( as it was faid ) it was adjudged in the 
Caſe of Lennard cuſtos brevium , becauſe that kind of wood ſerveth noc foz 
building, » 4; 

b If - Timber tre& be arida , ficca, 8 non portans folia nec fructis in zltate, 
nec exiſtens maeremium, and the owner cut it down, . aud convert tit to fuel, xc, 
no Tithe ſhall be paid thereof fo2 the inheritance which was once 1n tf. [1 

c ©o foz the bark of Daks, being Timber tres, no Lithes ſhall be paid, be- 
cauſe it is parcel of the tre, and renneth not deannoin annum. 4 But fo2 
Acozns Tithe ſhall be paid, becauſe they renue. yearly, cps 5 | 

''As to the ſecond doubt, of what age thoſe groſs oz Timber trees, where- 
of no Tithes ſhould be had, ſhould %e 3 The Dtatute reſolveth this doubt in 
theſe wozds, Groſſe boys del age de 20 ans, ou griender. Which point was alſo 
declarato2y of the Common Law, as by the concluſion of this Act, and the au 
choities, afozeſaid appeareth ; foy this grofle boys thus velcrived, it appeareth 
by the At, that Parſons and Uicars ſued fox Tithes of them, en noſme de celt 
patol, ſylva cxdua. 

C Del age de 20 ans. ] - This is -the age, as to var-all ſuits in 
Court Chziſttan foz Tithes. And theſe wozds are to be underſfod of groſs 
tres, which may ſerve foz Timber, and grow out of the own ſiubs : foz if 
a man ufually top oz .lop Timber tres; Tiches ſhall not be patd, though 
thep be under the age of 20 years, Foz as the Law pziviledgeth che body of 
- tre, being parcel of the iheritance,' ſo it doth pziviledge the bzanches 
ailo., { 

Do if a man cut down Timber trees, Tithe ſhall not be paid fo2 the germins 
02 bzanches, which grow out of the rots, of what age ſoever 3 toz that the rot 
ts parcel of the inheritance, 

Lhe Biſhops, and others of che Clergy taking upon them to interp2et this 
Atacute, which belonged not unto them, gave out and publiſhed that this Dzdi- 
nance did not reſfrain their ancient Juriſdiction, and that this D2dinance was 
never affirmed foz a Dtatute $ and thereupon the Subject was till vered- in 
Court Chtiltian, both contrary to the Common Law, and the ſaid #tatute : 
And thereupon a Eill was exhibited in the next Parliament following, holden 
in the 47 year of E.3. reciting the Statute of 45 E.3. and then ſhewing that the 
perſons of holy Church intendfng that this Dxdinance did not reſtrain cheir an- 
cient incroachments; and ſurmiſing, that this was not affirmed foz a Statute, 
held plea in Court Chaitfian co the contrary of the Dzdinance afozeſaid, tothe 
great damage of the people, UWherefoze may it pleaſe our Doveraign Lozd the 
King to affirm the ſaid D2dinance foz a Dtatute to tudure foz all cimes to come > 
and that a ſpecial Pzohibicion upon the ſame Statute thereupon be made in the 
Chancery, p2ohibiting that they ſhould not hold plea in. Court Chziftian of 
Tithes of wov of the age afo2eſaiv, Uhereunto the anſwer was, that ſurh 
P2ohibition be granted, as hath ben uſed of ancienc time. Which anſwer 
being compared with the concluſion of the Act of 45 E-3.. hath given ſuch an 
end to both theſe points, as no queſtion hath been made thereof at any time ſtnce, 
And to ſay the truth, that the ſurmiſe that this Act of 45 E. 3, was buc an 

4 ws : i 5 & a Dydinance, 


[| »/2 


See the firſt pare 
of the Inſtitutes, 
f.3. waſt in Becch, 
90 It Was adjudg.- 
ed Coram Repe 
Paſch. 2 Jac.Regis 
Rot.292. between 
Henry Hall, and 
Dorrothy Fetri- 
place. Kanc. | 
a PI, Com. folag7o 
Molyns caſe, 

Tr. 26 El, eoram 
Rege, 

b Hil. 2 Jac, in 
Com. Kanc. Ret. - 
229. int. Brook &: 
Roxers, 

c Lid. 11, fol. 49. 
Lifprds caſe. 
Þot. & Stud. fol. 
$745 179+ .0 5 
a Regiſt. fol.49. 
Itb.11. fo!.qg, 


50 E. 3-19. b, 
44 E.3 32. 4, me- 
riime, 


PI. Com. 470. b. : 
Dot. & Stud. fol. 
I75.' Br. diſmes 
14. lib.11. fol. 49. 
Lifords caſe. 


Pl. Com. 470. 

So reſolved - 
Paſch. 29 El. c0- 
ram Rege Lib. It. 
f,49. Litords caſes 


Stat. de 18 E.3. Cap. 7. 


Regiſt. 34- the 
ſame prohibition. 
& SO E.3:10» 


De quercubus & 
arboribus, Vide 
Paſch. 15 E.1.1n 
banco Rot.52, 
Linc, mille quer- 
CU, KC» 


The Law at this 
day, and long af- 
ter was holden, 
thar in this caſe he 
might wage his 
Law. 

113 E.3-4- 24 E:3 
39. ſo adjudged, 
, 32 E43+ rit. Ley. 
62, But in 44 E.3 
fol. 32. 

Ir is otherwiſe 
ruled, becauſe it 


3s nor in a Wric of 


3 therein, Judgment was given againff him of the damages, as the Plaincifs 


Contempt 3 an 
{o hath the Law 
been taken ever 
fince. 


Prohibirions co- 
ram Rege tempos 
Te H.8. 


Coram Rege 
tempore E. 6, 


Dwinance, and tio Dtatute, was but a meer cavil, without any colour of p20- 
bability  F02 1. It is entred in the Parliament Roll among the other Sta- 
tutes made at that Parliament. 2. Jt is under the title in that Roll of Statut. 
E.3. de Anno Regni ſu 45. 3. It was pzoclaimed by the Sheriffs (as the uſage 
in thoſe days was ) amongſt the reſt of the Statutes of that Parliament, 
4. It hath the phaale of an A of Parliament, [ Ordeine eſt & eſtablic] agree- 
ing therein in effec with the other Acts in that Parliament, 5. At hath the con- 
ſent of the Lo2zds and Commons (who joyn in the Petition in the Pzeamble) 
and of the King. 6. Infinite Pzohibitions*upon this Statute, as taking 
ſome few Pzecedents, whereof we have the number Roll, of ſuch as be not in 
Pint, 

Coram Rege Tr. 27 E. 1. Rot, 28. Linc. Magiſter Willielmus Perſona Eccleſiz 
de Epworth attachiatus fuit ad reſpondend* Stephano de Rodnes de Genet laco, & 
Willielmo Stel de Cottingham de placito quare ſecutus fuit placitum in curia Chri- 
Rianitatis, de catallis 8 debitis qu# non ſunt de teſtamento, vel matrimonio contra 
prohibitionem Regis; &c. Et unde queruntur, quod cum prediQus Magiſter Wil- 
liclmus ſecutus fuit placitum verſus eos in curia Chriſtianitatis coram Offic* Epiſco- 
pi LincoP de catallis & debitis laicis, viz. de quercubus 8 aliis arboribus per ipſos 
empt* de quodam Rogero Maubey. Et idem Stephanus & Willielmns ſuper hoc 
protulifſent - prohibitionem Domini Regis coram predi&* Officiariis in Ecclefis 
omnium San&orum de Northt die Martis prox? poſt feftum San&i Nicholai, anno 
Regni Regis nunc 25, & et inhibuiſſent ne placitum illud contra prohibitionema 
przdictam ulterins ſequeretur in preſentia Rogeri de Waldebye, Gened* de Cave, 
Willielmi de Clere, & Thome de Rednefle tunc ibidem prxſentium, idem tamen 
Magiſter Willielmus non obſtante prohibitione przdiQta placitum pred? ulterius [e- 
cutus fuit quouſque ipli per ſe&tam ſuam predictam'excommunicati fuerunt : unde 
dicunt quod deteriorati ſunt & dampnum habent ad valentiam Cl. & in contemp? 
Domini Regis mille libr, &c. | | 

Et przdicus Magittcr Willielmus venit & defendit, 8c, & dicit quod nullum 
placitum de bonis & catallis laicis ſecutus fuit in curia Chriſtianitatis contra prohi- 
bitionem Domini Regis ficut ei impotmint, '& vadiavit eis inde legem ſe 12 manu, 
&c. Aud had a day to-make his Law, at which he'came and Incepit ( ſaith 
the Reco2d ) jurare, & poſt quartum-juratum defecit de lege, Ideo confideratum_ . 
eft, quod predict* Stephanus & Willielmus recuperarent damna ſua prxdicta cen 
tum librarum, 6 fecit finem cum Rege ad 401. 

Jt:is to be noted, thac the Parſon \fod not upon his right to have Tiches 
of Dak and other tres; but the colour he had to wage his Law, was in reſpect 
of theſe wozds, De bonis & catallis laicis, and Tiches are not Lay-chattets * 
but he durſt-not in that caſe and to it to make His Law , but upon failing 


had counted, 


- Sts Lib. Intrat, Raſt. fol. 448.b. nu.2, 449. a prohibition ſur leſtatute de 45 E.3« 
circa 14 H.7. The old ok of Entries, fol.34.b. 


Hil. 33 H.8. Rot. 78. Inter Stelling & Spooner. 
Ibidem Rot. 103. Inter Peiers'& Dixon. 
Mich. 34 H.8.\Rot. 116. Inter Felton & Glover, 
Paſch. 36 H.8. Rot. 116. Inter Smy 8 Ap. Richard, 
Mich. 36.8. Rot.r. confimilis prohibitio. 
. Hil. 36 H.8. Rot.x. confimilis prohibitio. 
Paſch. 38'H.8, Rot:1. confimilis prohibitio. 
Mich.'38 H.8. Rot: 1. 'confimilits prohibitio. 
Trin. 1 E.6. Rot.94. confimilis prohibitio. Inter Herne & Croft, 
Mich. 2 E.'6. Rot:97. Inter Heford & Howe, | 
Mich.'z E.6. Rot.1. confimilis prohibitio. 
Paſch, 4 E. 6. Rot.1, conſimilis prohibitio. 
Hil. 5 E.6. Rot.2.'confimilis prohibitio. 
Trin, 6E,6, Rot, 1, *confimilis prohibitio. 


Mich 


Of Tithes. ; 


Aer commmmmmaenct S 


Mich.z. Ph.& Mar. Rot. 159. Inter Gray & Philpot, conſimilis prohibicio. 


Paſch. 1 Mar. Rot. 1. contmilis prohibitio. | 
Hil. 1 & 2 Ph, & Mar. Rat. 1, confimilis prohibitio,. 
Paſch. 1 & 2 Ph, & Mar, Rot. 3. confimilis-prohibitio, 
---;Trin. x & 2 Ph. 6 Mar. Rot. 10. confimilis prohibitio. 
Mich. 2 & 3 Ph: Mar. Rot, 4. conſimilis prohiþitio. 
2 & 3 Ph: 8 Mar. Rot. x. confimilis/profibitio. - 
3 & 4 Phi.& Mar,Rot. 2. conſimilis probibitio. 
Mich. 4 & 5 Ph. & Mar. Rot. 1,.conſimilis prohibitio.--.. , -; |. 7 + 4, 
We could cite a wozld of other examples of this kind, out of che Kings 
Bench, Chancery, and Common place, but 4x acaſe whereof never any learned 
man made any doubt, theſe ſhall ſuffice, 20D 3 01 8} og 20 wh 4s 
But this is againſt the Pzovincial Confitution of Simon Mepham, An. Dom, 


_ 


1332. An, 6E.3. and the Expoſition of Linwood thereupon. .. 7 1 
There isa Conſultation de ſylva c#dua, where/tht pzohibition was, De catal- 
lis -& decimis que non ſunt-de-teſtamento & matrimonio 3 and pet inthe Conſul- 
tation there is a reffraint (acco2ding to the Common Law, and-the: ſaid A of 
45 E.3.) Dummodo tamen de groffis arboribus in hac parte nomagatur, &c-; > |. 

If any ſue in-Court Chziſtian fo2 Tithes de grofſis arboribus ultra #zatem 20 
annorum ,- he incurs the danger of. a Przmunire, if ſo it be contained in the 

In the Recciffer it is ſaid by Herlaſton, Concordatum fuit coram .concilio Regis 
in Parliamento apud Sarum, quod conſultationes fieri:debant de {ylva axdua, eo non 
obfiante, quod non renovatur.per.annumz. & ſuperhoc tacta-fuit quzdam conjiu- 
tatio pro Abbate de Notley, de {ylvaixedua. | 10}. ©; | ; . 

G2eat queſtion hath bem made, when this Parliament at Salishury was -hol- 
den, but we'ſhall make it evident, that it was holden the Friday ers after-the 
Feaſt of Saint Mark the Cvangolif, in the ſeventh: year of R:2. which appears 
eth by William de Herlafion here named, who was a Clerk of the Chancery, aup 
as here it appeareth, inlerced this into the Regilfor. 

This Herlaſion lived at-the time of the Holding of this Parliament at Saliſ- 
bury; foz afterward inthe ſame Reſciſter, fol. 80.'b. it is ſat, Nota quenul home 
{erapriſe, ne impriſon, pur vert ne pur veniſon, 11.il ne ſoit trove oye'le mayneur, 
ou {1 11 ne ſoite indite, &c. Et vide inde Statute R. 2.:de Anno 7. cap. 4- Quando 
quis taliter fuerit indicatus, 6 virtute indictamenti Ylius eft convictus, ita quod 


non ponetiſe ſuper patriam, &- ſic/tiet de illis, quirindiQati ſunt de receptamento, 


ac {i eſſent principales tranſgreflores per Herlaſton. | 

And in che Rexiſfter, fol. 25x. a. pou ſhatl find this Note, Hoc:breve con- 
ecfſum fuit pro hominibus de Odihani, &:conceflum tuit pro omnibus aliis an- 
tiquis dominicis per Cancellarium Leſcrope ; &:'W.. de Herlafton. Now this 
Leſcrope Lo2d of Bolton was Chancelloz in annis 2 & 5 R. 2. as we find of 
Recoid. | ah if 

Thus have we diſcovered:the.Clerk that :tnferted 4nto.:the Regiſter the ſaid 
Concordatum in-theJarliament-at:iSalisbury : But loking diligently into thac 
Parliament Roll, no:fuch Concordatum as Herlaſton inferced into the Regi- 
Ker can be found, and therefoze pou muſt:take-tt:upon the truft and eredit .of 
this Clerk. Wut admitting that any ſ\uch:Concordatum Had ;h&@n, /as-in-the 
Regilter 'it-is/fec down, :it may well:ftand with Law:: Fo2:in the Regiſter, 
Fol. 44. there is a Conſultation (.as befoze hath'been ſaid.) De {ylva c#dua , 
= is conſonant to Law, having ſuch :aroſtraint:in 'the fame Writ, as ts 
afozeſatd. 

A:Country maypelcribeto.be quit of:Tithes of:wod, o2:any other Tithe, ſo 
there be ſufficient maintenance and ſuſtentation of the Jncumbeut beſides : but 
A Town cannot ſo ſubſcribe, | 

Rex 'tali Judici-ſalutem. 'Monftravit nobis venerabilis pater H.iLincoln' Epiſ- 
gopus, quod.cum J, -prezcentor-Egcleſiz beater! Mariz Lincoln* teneat de dono fuo 

omnds 


Coram; Rege tem- 
Pore Mariz. 


Regilt. 44- acb» -/ 
See the old book, 
of Entries, f.34: a» 
the like Pcohibi- 
ftlon. The latter 
book of Entries, 
R. 449. a. b, Old 
book of Entries, 
34+ 4. 31H, 8. tite 
prohib. Brook 17 
Regiſt. 45. a. 


Regiſt, fol. $9. b; 


7 'Re2: CaP.4e 


Do?2. & Scud. 147 
b. Br, Diſmes 14- 


if Regi ſt, 36. 


646 | Stat, de: 18 E. 3. Cap. 7. 
omnes decimas dominicarum terrarum ſuarum vel dominici fui de N.. quas idem 
Epiſcopus & predeceffores ſui Epiſcopi loci predidti libere conferre conſueverunt : 
Prior beatz Catherine extra' Lincoln, clamans decimas illas pertinere ad Eccle- 
fiam ſnam de B. trahit eum inde in placitum, &c, Et quia placitum preditum 
tangit coronam & dignitatem noſtram, preſertim cum collatio earundem decima- 
rum ad nos poſſit devolvi ratione cuſtodiz vel eſcaetz,. quia etiam confimiles'de- 
cimas conferimus in quibuſdam' dominicis , -&- fimiliter” quamplures magnates 
Regni noſiri in dominicis ſuis :! Vobis prohibemus ne placitanrillud teneatis in cu- 
ria Chriſtianitatis, nec aliquid quod in derogationem Regiz dignitatis noſtre ce- 
dere valcat in hac parte attentetis, ſeu per -alios attentari 'faciatis, quoviſmodo., 
T. &c. 24 4 F< (240 

- * Opus eſt interprete, Therefoze-we will peruſe the wo2ds of this. Writ in ſuch 
o2der as they do lye in the ſame. . 1, | 03060 CIP 


This was S. Huech {| Venerabilis pater H. Lincoln. Epiſcopus. ] 3s intended as J take 

Biſhop of Lin- it of Hagh Biſhop of Lincoln, who deceaſed ſon after 2 -Aud hereby it appearech, 

co a5 We col" that this Writ was in uſe-befoze the ſaid conſtitution of Pope Innocent the 

oy third, as alſo:is:p2oved by:latter wozds of this Writ, which-we- ſhall obſerve 
when we come.toit, 7 


» 
* x 


__ C Quod cumprzcentor. Ecclefiz Beatz MARIZ Lincoln. de 
dono ſuo teneat omnes decimas dominici de 'N. &c. Prior Beatz Ka- 
therinzx extra Lincoln. clamans decimas 1llas ad Eccleſtam ſuam de B. 
trahit eum inde in placitum, &c. | | Yere it may be demanded that ſ&- 
ing the ſuit is between ſpiritual perſons, and foz: Tithes which are ſpiritual 
things, wherefoze they ſhould be p2ohibited. Yereof thze reaſons are rendzen 

in this Writ. F | IR | 
Firſt, Quia placitum przditum tangit coronam: & dignitatem noſtram. Foz 
all Advowſons-are lay fee, and pleas of them do belong to the Kings Law, any 
ling the whole benefit of the patron of this Advowſon confiſteth in eonferring 
of theſe tithes to any of his Chaplains, tc, | And if the tithes be recovered, the 
Advowſon vaniſheth as/a thing without fruit oz benefic, and therefoze the Eccle- 
Br'e de Indicavic fiaſtical Court cannot hold plea of them. Quia taygit, &c. S& the Writ of In- 
Bree de retoad- Jjcavit, 8 breve de reQo de advocatione decimarum, befoze in this ſecond part 
Mo oat of the Inſtitutes W. 2. cap. 2. verſus ftinem, & Articuli cleri cap. 2. And if the 
ne ge c.2. 12E, ſuit in the Eccleſiaſtical Court were fo2 ſubſtraction of Tithes, after the right 
4-13- b. 4 E.3-2. of the Advowſon be tried foz the patron of the perſon thath ſueth, he ſhall p2o- 
Glany. lib. 4.c.13 c&y in the Cccleſiaſtical Court. | | | 
ove lbs. 6.492 _ >, The ſecond reaſon. yielded in this Writ is, Przſertim cum collatio 
Fleralib.6, c.35, carundem decimarum ad nos poſit devolvi ratione cuſtodie, &c, And if 


Firz. N. B. 3o. g: the Tithes ſhould be recovered, as hath been ſaid, the Advowſon ſhould va- 
Vet. N. Ate a, niſh, tc. | . 
Kona kT. 3. Quiactiam conſimiles decimas conferimusin quibuſdam dominicis, & fimili- 


co. Rot-g2. leic. ter quamplures magnates noftri in dominicis ſuis, &c, 

the Prior of $.Ma- - By this it is p2obable, that the King ſpeaking in this Writ foz himſelf and 
ry de Labany _. the G2andees of the Realm in the p2eſent time, that this TUric was in uſe be- 
Rn enir fuper a. $020 the conſtitution that confined Tirhes to pariſhes, and hereby it is pzoved 
Partem. that at this time the King, and the Nobles of the Realm might give their 
'Lithes to what ſpiritual-perſou they would. Laſtly albeic the Bing aud the 
Nobles be foz honour ſake named in the Writ, yet the liberty of granting; of 

Tithes extendeth at.this time to-all the Kings ſubjects, 
The marginal note in the Regiſter is de decimis ſeparatis, fo called becauſe 
oy had been granted to ſome ſpiritual perſon, and not annexed to any Pariſh 
Extravagant tit, Foz the better underſfanding of the opinion of Sir William Herle in the 
de Decimiscape13 ſatd ok of 7 E. 3. which: is,” Ore: ne poet home ſes diſmes que ſont hors de 
quoniam, pariſh, grant a que il voudra, car leveſque del licu les ayexa. Pe grounded his 
opinion 


Of T ithes. 
opinion in this cale upon the Canon Law, which ts, that the Biſhop is to have 
all Tiches growing in lands not aſſigned to any Pariſh within his Dioceſs. Mich. 5 E. 3. cor, 
Jet this Canon being again# the Law of the Land, never had allowance *<8c- Ror. 168. 
within this Realm, foz in ſuch part of Fozeſts as are out of any Pariſhes, armagy NESS 
the King ſhall have them. ©& a notable.Recozd, Term? Mich. An. 5 E.z. Co- 3y Fl fol.17 Br 
ram Rege, Rot. 168, Cumbriaz adjudged fo2 the King againſt the Canon, and diſmes 10. Acc.” 
the opinion of Herle. And this had ben fozxmerly reſolvedin Parliament. Inter Ror- Parl. 18 E.r. 
placita coram ipſo Domino. Rege & cjus Confilio ad Parliament- ſua poſt feſtum np wait 5 
Sandi Hilarii, 8 etiam poſt feltum Paſch', Anno 18 E. 1. fol. 8. Int Epiſcopum Lib.2. "ng i 
Carliſle, & Priorem cju{dem de decimis affartoram- vocat Linthwait & Kirketh- Leveſque de Wis 
wait in foreſta de Englewood. The wozds of which Recozd are, Quod decima heſters Caſe. 
prediaz pertinent ad Regem, & non ad alium, quia ſunt infra. bundas Foreſtz de 
Englewood, & quod Rex in Foreſia fua prediQta poteft, villas zdificare,' Eccleſias 
conltruere, terras afſertare, & Ecelcſias illas cum decirms terrarum llarum pro vo- 

Juntate: ſua cuicunque voluerit. conferre, 8&c. And E, 1. granted tithes coming of Aor- Parl. anno 
land within the Fozeſt of:Deanc, as were not withtn anp Pariſh, tdtye Biſhop p "uh nu. 17- io 
of Landaffe, and his Ducceſſo2s. _— 
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AN. 


EXPOSITION 


257 H.8. c.20. acc. 
Vid. 31 H.8.C.10. 
verl. finem. 


2 7 H.8, cap. 20s 


32 H.8. cap.7; 


di 


\ 
rr \ 


UPON THE 


ITATUTE 


ENTITULED, 


eAn <A for the true payment of Tithes. 


Anno 2 E. 6, cap. 13. 


T DH E noiſe of the diſlolution of Bonafteries in the Parliament holden in 

the 27 pear of H.s. ( Lapmen taking ſmall occaſions to withdzaw their 
tithes): was the occaſion of the making of the Statute of 27 H.8. cap. 20. The 
pzincipal cauſe of the making of the Statute of 32 H. 8. cap. 7. was to inable 
Lay-men, that had eſtates o2 intereſts in Parſonages, oz Uicarages imp2o- 
patate, 02 otherwiſe in tithes, to ſue fo ſubtraction of tithes in the Eccleſiaſtis 
cal Courts, and to pzovide that no Parſon ſhould be ſued, oz compelled to pap 
anp manner of tithes foz any Mannozs, Lands, Tenements, oz Yereditaments, 
which by the Laws o2 Dcatutes of this Realm were diſcharged, oz not charge- 
able foz papment of any ſuch tithes, | 


This Ac of 2 E.6. is an Act of Addition, as by the wozds thereof hereafter 
following appear. 


Where in the Parliament holden at Weſtminſter the fourth day of 


February, Anno 27 H.8. there was one A& made concerning pay- 


ment of Tithes predial, and perſonal : And Alfo in another Parlia- 
ment holden at Weſtminſter, 24 July, 32 H.8. another A& was made 
concerning true payment of Tithes, and Offerings : 1n which ſeveral 
Ads, many and divers things be omitted and left out, which were 
convenient and very neceffary to be added to the fame. In confidera- 
tion whereof, and to the intent the faid Tithes may be hereafter tru- 
ly paid, according to the mind of the makers of the ſaid At: Be it 


_ordained and ..cnaQted, &c.. that not only the ſaid Atts made in the 


ſaid 27 and 32 year of H. 8. concerning true payment of Tithes, 
and every Article, and Branch therein contained ſhall abide and 
ſtand in their full ſtrength and vertue : But alſo be it further en- 
ated by the Authority of this preſent Parliament, that every of 
the Kings SubjeRs ſhall from henceforth truly and juſtly, without 
fraud or guile, divide, ſet out, yield, and pay all manner of their pre- 
al Tithes, in their proper kind, as they ariſe and happen, in ſuch 

| | manner 
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manner and form, as hath been of right yielded and paid within 40 
years next before the making of this Act, or of right or cuſtom ought 
to have been paid, And that nd perſon ſhall from henceforth take or 
carry away any ſuch or like tithes, which have been yielded or paid 
within the ſaid 40 years or of right ought to have been paid in the 
place or places tithable of the fame, before he hath juſtly divided or 
ſet forth for the tithe thereof, the tenth part of the ſame, or other- 
wiſe agreed for the ſame tithes with the Parfon, Vicar, or other owner, 
proprietory or Farnier of the ſame tithes, under the pain of forfei- 
' ture of treble value of the tithes ſo taken er carried away. 


C Predial tithes. ] This bzanch extends only to pzedial tiches; | 
Paſch. 1 Ja. Rot. 1119. in Communi banco. Int. Booth & Southraie in deb6 
upon this Dtatute by the Parſon of the Church, pro non extrapolitione decima- 
' rum pro caſeo, vitulis, agnis, ceraſis, volemis & pyris td have the treble value, 4c. 
The Defendant pleaded nihil debet per patriam, and it was found againft him. 
And it was moved in arrelſt of Judgment that the ſatd ciches of Cheelſe,oz Calfs, 
aud Lambs were no pzedial tithes, and therefoze not within this bzanch of the 
Dtatutez and this Act is penal, and ſhall not be taken by equity, quod fuic con- 
ccſſum per totam curiam. And it was reſolved, quod decimarum tres ſunt ſpecies, 
quxdam perſonales, quz debentur ex opere perforali, ut artificio, {cientia, militia, 
negotiatione, &c. Quzdam prediales, que proveniunt ex prediis, i. e. ex frutibus 
przdiorum, ut blada,vinum, fenum, linum, canabum.&c. ſeu ex fructibus arborum, 
ut poma, pyra, pruna, volema, ceraſa, & frudtus hortorum, &c. Quedam mixte, 
ut de caſco, late, &c. aut ex foetibus animalium, que ſunt in paſcuis, & gregatim 
paſcuntur, ut in agnis , viculis, hoedis, capreolis, pullis, &c. Ex pradialibus func 
quzdam majores, quzdam minutz, Majores, ut frumentum, figilo, zizania, &c. 
tenum, &c. minores five minute, quidam dicunt, ſunt que proveniunt ex menta, 
ancto, oleribus, & ſimilibus juxta illud dictum Domini, Lek, It. verſ. 42. Ve, qui 
decimatis mentam & rutum & omne olus, & preteritis judicium & charitatem 
Dei 3 hec autem oportuit facere, illa non omittere. Alii dicunt quod in Anglia 
conſiſtunt decimz minute in lino que ſunt pradiales, & lara, lacte, caſcis, & in 
decimis animalium, agnis, pullis, & ovibus, decimz etiam mellis & cerz numeran- 
eur inter minutas, quz ſunt mixtz. Vide Linwood cap. de decimis cap, Quoniam 
fol. 140. verk. talibus decimis. | bo 
And the Levice (to whom tithes were aſſigned) ſhall come, andthe ſkranger, ous of. vet. 39, 
the fatherleſs, and the widow which are within rhy gates tall eat any be (Ee 7neneec 


filled, rithes ſhoul4 be 
; | FRE  Imploved. 
C Henceforth truly and juſtly without fraud or guile divide, &c. ] uk 5. A 
Trin. 44 Eliz. coram Rege. Jn a P2zohibition- between Walter Heale and John Teo;m in the caſe 
Sprat, the caſe was, Waker Healc [et out his pzedial tithes, and divided them of Webb Parſon 
juftly from the nine parts, and ſon after carried the ſame away. Sprat ſued foz of trerrendcn in 
ſubftraction of che ſame in the Ecclefiaſtical Court, Heale pleaded chat he had Rents 
,, ſet them ont ut ſupra, whereunto Sprat ſaiv, that pzeſently afcer his letting 
out, Ec. he carried them away in fraudem legis. Adjudged that this was fraud 
- and guile wichin this Ac, albeit he did juſtlp divide the ſame within the letter 
of this Law. Jt was further reſolved, thac if che owner of the cozn befoze ſe- 
verance grant the ſame to another of intent that the 'grante ſhould take awap 
the ſame to the end to defraud the Parſou, gc- of his tithe, this is fraud and 
cuile within this Dtatute, . 


C Within forty years. ] This time of 40 pears is here ſet 5own be- Lib. Jar. Cake 
cauſe it is the uſual time foz the pzwf de modo decimandi. 384+ 


Oooo C Or 


650 Stat. de 2 E.6. Cap. 13. 


C Or of right or cuſtom ought to have been yielded, &c. ]J The 
ſenſe of theſe wozds [ as hath been of right yielded ] is of tithes to be yiet- 
ded in ſpecie within 40 yeats, and the ſenſe of the wozds | oz of right oz 
cuſtom } is, oz by rightful cuſtom de modo decimandi, ought to have been 
paid, 


The {ecoxd Additi= QC And that no perſon from henceforth, &c. |] Albeit this bzanch 

_ doth not give the fozfeiture to any perſon in certain, and therefoze it was p2e- 
tended that the fozfeiture ſhould be given to the King. And thereupon, upon 
this bzanch, the Attourny general, Hil. 29 Eliz. did erhibit an Jnfozmation in 
the Exchequer againſt Wood of Cambridgeſhire foz this treble fozfeicure foz car- 
rying away his tithes befoze they were juſtly divided, The Defendant pleaded 
not guilty, and by a Jury at the bar he was found guilcy, and in arreſt of 
judgment it was moved that in this caſe the fozfeiture was not given to the 
King, foz that the wozds of the Act be, under the pain. of the fozfeicure of the: + 
treble value of the tithes ſo taken away, And whenſoever a fozfeiture is given 
againſt him that doth diſpoſſeſs, &c. the owner of his p2operty as here he doth 
of his tithes, there the foxfeiture is given to the party grieved oz diſpoſſefſed, 
and the rather foz that this is an additional Law.as hath been ſaid,and made foz 
the benefit of the pzop2iatoz of the tithes, And ſo it was adjudged by Dir Roger 
Manwood and the whole Court of the Exchequer Paſch. 29 Eliz. And this was 
the firſt leading caſe, that was adjudged upon this point, and ever ſince it hath 
been received foz Law, and the party intereſſed in the tithes doth in an action 
of debt recover the treble value, And ſoit was alſo adjudged Hil. 40 Eliz. Rot. 
699. Where Rob. Bedell and Sarah his wife in the right of his wife joyned in an 
action of debt fo2 the treble fozfeiture, A recozd well examined and adjudged, 
and wo2thy to be a p2ecedent, Jn which caſe it was reſolved that the general 
allegation in the Count, that the Defendant Anno 38 Eliz. grano ſeminavit 
-29 acras terrz, &c. & quod decimz inde attingunt ad valorem 1501. without ſhew- 
ing what kind of grain was god. 


Th: third Addition And be it alſo enaGted by the authority aforeſaid, that at all times 
whenſoever, and as often, as the ſaid predial tithes ſhall be due at the 
tithing timeof the ſame, it to be lawful to every party to whom any of 
the ſaid tithes ought to be paid,or his deputy or ſervant to viewand ſee 
their ſaid tithes to be juſtly and truly ſet forth and ſevered from the 
nine parts, and the ſame quietly. to take and carry away. And if any 

' perſon carry away his corn, or hay, or his other predial tithes before 
the tithe thereof be ſet forth, or willingly withdraw his tithes of the 
| lame, &c. that then upon due proof thereof made before the ſpiritu- 
al Judge, or any other Judge, to whom heretofore he might have 
., made complaint, the party ſo carrying away, withdrawing, letting,or 
' ſtopping (hall pay the double value of the tenth, or tithe ſo taken, loſt, 
withdrawn, or carried away, over and beſides the coſts, charges, and 
expences of the ſuit in the{ſame, the ſame to be recovered before the 

Eccleſiaſtical Judge, according to the Kings Ecclefiaſtical Laws. 

Mich. 9 E.2, f. 61. Wc | 

In libro meo. C. That at all times whenfoever, and as often, &c.] The firft part 


_—_— of this bzanch is declaratozp of the Common Law, becauſe foz the topping of 


ſur le caſe, 52. His way, tc. an action of the caſe did Tye at the Common Law, 

17 H.6. Juciſditi- | 

ane&Ro Nraky ' C Shall pay the double'value, &c. ] The reaſon why the double value, 
7 but 8c. {c, is by this bzanch to be recovered in the Eccleſiaſtical Court, where by the 
4. Jac. Y fozmer bzanch, the Parſon, &#c. at the Common Law ſhall recover the treble, 


is, 


FI"IEg 


s foy that in the Eccleſiaſtical Court he ſhall recover the tiches themſelves, vide Artic. cteri 
and therefoze the value recovered in the Eccleſiaſtical Court. is equivalent with 4 Jac. Arcic.16; 
treble fozfeiture at the Common Law, | 
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© Beſides the coſts, charges, and expences, 6c. *} ®v as the ſuit in 
the Eccleſiaſtical Court is moze advantagious then the ſuit foz the treble fo1- 
feiture at the Common Law : Foz at the Common Law he ſhall recover no 
cots, but he ſhall recover in the Cccleſtaſtical Court coſts and expences, But 
then it is demanded, whether in an Action of debt foz the treble value at the Com- 
mon Law, if the Plaintiff be nonſuite, o2 if the verdict paſs fo2 the Defenvant, 
the Defendant ſhall recover his coſts by the Dtatute of 23 H.s; c.15. And the an- 
ſwer is, that in that caſe he ſhall recover no coſts, and fo it was adjudged Trin. 
43 Eliz. in communi banco, inter Dounton Plaintiff in debt upon this Statute, 
and S. Moile Finch Defendant, that this action of debt is no action of debt within 
the Statute of 23 H. 8. becauſe it is neither upon a ſpecialty oz by Contra 3 
neither is this action upon this Statute any action fo2 wzong perſonal tmme- 
diately done to the Plaintiff, foz it is a non-feſance, viz. a not-ſetting out of 
the tithes, Trin. 42 Eliz. in communi banco adjudged in an action of debt fox the 
treble value upon this Statute, not guilty, 02 nihil debet are gov uſes, and ſo 
upon the Dtatute of 5 Eliz, upon perjury, 


- And beit further enacted, &c. That all and every perſon which 
hath or ſhall have any beaſts or other cattel tithable, going, feeding, or 
depaſturing in any waſt or common ground, whereof the pariſh is not 
certainly. known, ſhall pay their tithes for the increaſe of the ſaid cat- 
tel ſo going in the ſaid waſt or commonto the Parſon, Vicar, proprie- 
tory, portionary, owner or other their Farmors or Deputies, of the 


ſaid Pariſh, Hamlet, Town, or other place, where the owner of the 
ſaid cattel inhabiteth, or dwelleth. 


The foutth Addition 


C All and every perſon which hath or ſhall have any beaſts or other Ror. Parl. 18 E.r. 
cattel tithable, &c. '} Where the King ought to have the tithes within the #25: 3o*: Epiſco- 
waſts oz commons in his fozeſts, which are not within any Pariſh, chis bzanch | 


decan.22 Aſl.p.75 
giveth the tithes of the increaſe of cattle to the Parſon of che Pariſh where the "ny 
owner dwelleth, 


Provided, &c. that no perſon ſhall be ſued, or otherwiſe compelled 
to yield, give, or pay, any manner of tithes for any mannors, lands, te- 
nements, or hereditaments, which by the Laws, and Statutes of this 
Realm, or by any priviledge or preſcription are not chargeable with 


the payment of any ſuch tithes, or that be diſcharged by any compo- 
fition real. 


1 he fifth Additions 


A\ 


C By the Laws of the Realm, &c.7] ( and fo ſpeaks the Statute of 32 
H. 8.cap.7.) That tis, by the Common Laws and Cuſtoms of the 'Realm , 


4 ſunt indecimabilesz Yereof you may read divers examples lib. 8. fol. 48, 
49, ol, 


Note, that tithes ſhall not be paid of any thing that is of che ſubſtance of S» reſolved 3 
the earth and are not annual, as of quarries of ſtone, turf, flags, tyn, lead, *'< 21 Þ 22 El. 
b2ick, tple, Iyme, marle, coals, chalk, pots of earth, and the like, no2 of beaſts Wray chief fuftice 
that be terz nature, as deer, #c, no2 of agiſtment of ſuch beaſts, as the Par- & coram curiam. 
ſon hath tithe of, no2 of cattle that manure the ground ; but of barren beaſtg F-N-B. 53-8: Re- 
he ſhall have tithe foz agiſtment, oz herbage of them, unleſs they be nouriſhed 8#-54®-Ror-Parl- 
#oz the pale oz plough, and ſo imployed, Mich. 41 & 42 Eliz, coram Rege in 31 60457 1or 


5. 12 H.8.4.b.4-f.195 
D 000 2 P2ohibi- | 


Stat. de 2 Ed. 6. Cap. 13. 


Deut. 14. V. 22,23» 


25- H.8, cap.19. - - 


Innocent the 3 in 
Epiſt. decrerali 
lit. 1. P42, 262. 
Vid. 38 E.3.6. 4, 


2 He. CaPg, 


28 H.8. cap.16, 
Vis. 26 H.8. C21. 


Vid, 11H.4.76. 
12H 8.56. 


Premunire. 
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P2ohibicion Int Greene & Hull. & Mich. 37 & 38 Eliz. Inter Griſman & Lewes 
in communi banco. Noz of Rakings lefe without Covin, noz of after paſture. 
No tithes ſhall be paid fo2 ſylva cedua imployed to hedging o2 foy fewel, foz 
maintenance of the plough oz pale, Noz fo2 the herbage of meres, vawks, noz 
fearn, locks of wwol, oz ſtubble, #c. bur are freed thereof by the Common Law 
and cuſtom of the Realm. Vide Hill. 8 Jac. coram Rege Tho. Baxters caſe, Any 
in that caſe it was reſolved and adjudged, that a Parſon ſhall not have two 
tithes of one land in one year, as of cozn, and of the ſtubble oz herbage, of 
hip, and of the after-paſture, & fic in ſhmilibus, Xut if the ſoil of an D3s 
chard be ſown with any kind of grain, the Parſon ſhall have cithe of the fruic 
tres and of the grain, fo2 they be of ſeveral and diſtinct kinds, ut if he 
pay tithe foz the fruic of the trees, and after cut down the trees , and ſell 
them in Eillet, o2 Faggot, he ſhall pay no tithe, foz they be not of ſeveral 

If a man pay tithe foz his cozn, and after grindeth the ſame cozn at a Pill 
within the ſame Pariſh, no tithe meal ſhall be paid therefoze, Vide Artic. cleri, 
CAP. 2, 

"Pecimam partem ſeparabis de cundis fructibus que naſcuntur in terra per annos 
fingulos &c. Decimam frumenti tui, & vini, &c. Thou ſhalt tithe all the increaſe 
of thy ſ&d that the field bzingeth fozth year by year, as of Cozn, Wine, xc, 

Regiſter 54- b. F. N. B. 53. E. Brook Diſmes 16, 


All Canons and Conſtitutions made againſt the Laws #c. of the Realm are 
made void, 


C By the Statutes, 8c. | Viz. 27 H.8, cap. 20. 31 H.8. cap. 13. 32 H.8. 
cap.'7. | | 
C By preſcription. |] The o2ders of Ciſtercienſes, Templarii, 8 Hoſpitufa- 
riidecimas prediorum ſuorum, que propriis manibus aut ſumptibus excolunt, non 
tenentur ſolvere, &c. Vide Dier. 10 Eliz. fol.277, 278. & 2 H.4.5. cap.14. | 

This p2iviledge to theſe thzwe o2ders of Religion was granted to them by the 
Councel of Lateran, Anno Domini 1215. & anno 17 Johannis Regis, and was 
allowed by the general conſent of the Realm, but this p2ziviledge extendeth 
only to the lands which chey had befoze that general Councel, 

Pope Innocent the third by his Bull diſcharged thoſe of the ozder of Premon- 
ſtratenſes of the papment of tithes of ſuch lands as were of their own manu- 
rance, oz other impzovement. Note, about the year of our Lo2d 1150. molt of 
all religious D2ders were exempt from payment of tithes out of their poſleſſi- 
ons kept in their own hands. Which Pope Adrian the fourth about that time 
reſtrained to Ciſtercienſes, Templarii, & Hoſpitularii, and that all other ozders 
ſhould pay tithes, tc. 

By the Statute of 2 H. 4. not only the Ciſtercienſes, but all other religious 
and ſeculars which put any Eulls in execution foz diſcharge of tithes of their 
lands in the Hands of their Farmo2s ſhould be in danger of a Pzemunire, 

3By the Dtatute of 28 H.8. it is enacted that all bulls, bziefs, faculties, diſ- 
penſations, of what names, natures, 02 qualities whatſoever thep be of, here- 
tofoze had o2 obtained of the Biſhop of Rome, oz of any of his p2edeceſſozs, 
o2 by authozity of the Dea of Rome, by oz to any ſubjects, reffants, o2 bodies 
politique 92, co2po2ate of oz in this Realm, oz of oz in other the Kings do- 
minions, ſhould from thencefozth be clearly void, and of no value, foce, 
ſtrength, noz. vertue, and ſhould never after that Aa be uſed, admitted, 
allowed, pleaded, oz alledged in anp places 02 Courts of this Realm oz any 
other the Kings dominions, upon pain contained in the Statute of Pzemu- 
tire, #c. This 1s a general Law, and plenarily aud ſtrictly penned againft all 
bulls, gc. True it is, that there are ſome exceptions oz qualifications in the 
Act, which you may read there; but there is no exception oz qualification 
therein foz any diſpenſation o2 diſcharge of not payment of tithes by anp bull 


of 
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This Act of 28 H. 8, ertendeth not to general Councels, hut leave them as 
they were befoze, but all Canons ( as elſewhere hath ben ſaid ) which are 
acainſt the Pzerogative of the King, the Common Law oz Cuſtom of the 
Realm; are of no fo2ce. Let not therefoze only Serjants, Appzentices, and At- 
cournies, but the parties themſelves be well adviſed how they plead o2 allepge 
any bull, bzief, faculty, o2 diſpenſation from Rome, &c. which is not warran- 
ted by this Act, the puniſhment being ſo penal as a Pzemunire, if thep plead 
oz alledge any Bull, #c, againſt that Act, 
- And in ſome caſes, this maketh foz the Clergy, By the Common Law 
Pariſh Churches are to be repaired by the Parſons of the Pariſh,. but the 
cuſtom of this Realm being that the Pariſh Churches are co be repaired by 
the Pariſhioners 02 Jnhabitants of the pariſhes, this Canon bound not the 
Clergy. 

Allo by another Canon, neither Archbiſhop noz any other of the Clergy 
could by their Teſtament bequeath any thing wherein he had p2operty in the 
right of his Church 3 but this being contrary ts the cuſfom of the Realm oi- 
ginally obtained by the Biſhops of this Realm foz themſelves and their whole 
Clergy, fo2 which at this day a recompence is given to the King, as elſewhere 
we have ſhewed, | 


C # Preſcription. '] gs modus decimandi, lands given in ſatisfaction, gc, 
b And a country may p2eſcribe to be quit of tithes, oz in non decimando. WButr 
fo2 the better underitanding both of this @tatute, and of our bwks, it is god to 
be known what the time of p2eſcription fox tithes is by the Canon Law, and by 
what Authozity. And the time foz p2eſcription in that caſe is fozty years, by 
which cime of pzeſcription a ſpiritual perſon may gain by the Canon Law 
a right of tithes in another Pariſh, #c. « And this pzeſcription hath this 
ground and warrant by a decretal Epiſtle of Pope Alexander the third, Anno 
Domini 1130. But this Canon being againſt the Common Law which als 
loweth no pzeſcriptton unleſs it be time out of mind of man, never had al- 
lowance in England. 4 Df pteſcription accozding to the Common Law, you 
may read in the firſt part of the Inſtitutes Sed. 179, at large. And the Epiſtle 
decretal of Pope Alexander we have thought god to recite in hec verba, Alex- 
ander Mauricio Epiſcopo : Ad aures noſtras te fignificante pervenit , duas Ecclefias 
{xpius {ub examine tuo litigare ſuper decimis, quas una Eccleftarum in alterius 
parochia 40 annis poſſedit, ac per hoc petit ejus actionem extentam, Altera vero 
volens eas jure parochiali evincere preſcriptionem non debere ftbi obeſſe proponit 3 
ideo quid juris fit in hoc caſu tua nos duxit fraternitas conſulendos. Tuz itaque 
fraternitati literis preſentibus innoteſcat, quod jure e divino & humano melior eſt 
O_ polſidentis, quoniam f quadragenalis preſcriptio omnem prorſus actionem 
ſecludit. | 
* Mich. 43 & 44 Eliz. Jn a Pzohibitton between Nowell and Hicks Uicar of 
Edmonton in Midd. the Plaintiff in the P2ohibicion alledged a cuſtom within 
the ſaid Pariſh of Edmonton time out of mind of man co pay foz every Lamb 
a penny, #c. And iſſue was taken upon the cuſkom, and the Jury found;tc. befo2e 
twenty years laſt paſt time out of mind, that there was within the ſaid Pariſh 
ſuch a cuſtom, and modus decimandi z but foz twenty years laſt paſt by reaſon 
of ſuits and troubles, the Jnhabicantcs of the ſaid Pariſh had paid tithe Lambs 
in kind, And in this caſe theſe two points were adjudged, Firſt, When a 
cuffom doth create an inheritance, this cannot be waved oz adnulled by pay- 
ment 02 other matter in Paiis. 2. Albeit that the modus decimandi had not 
been yielded oz paid by cwency years, yet the pzeſcription may be gone 
| | ral, 


Vid. Dier. 1c El. 
277,278. 


Vid. as H.8. c.1þ 
Vide 18. El, Dicr. 
fol.347. Weftoa 
Cale. | 


Exit. it, de Eccl. 
xdific. Cap.g. 

De his Lind wood 
fol. 39. verb. rc- 
Parats 


Extr, tit. de office. 
Judicts ordinar. 
CaP+ 4+ CUM Vos, 
Lindwood fol.12x 
verb. legitima, 
Rot.Clauſ. zo H.3 
m-4.in turri Lond. 
Par. 13 E.1.M.11. 
1h. de montcura 
Epiſcopt R1l.2 E.2 
1g mem. SC4CCarite 
Tr..36 E. 3. 1b. 
proces verl. Epil(- 
copum,Ceſir* Bill. 
s E.4. inc, com- 
munla Rat. 47. 
Larcheveque de 
Yorks caſe. _. 
aRegiſt.38.F.N,B. 
41-8. 8 E: 4.24. 
18 H.6.14. 

b Dot, & Scud.194 
c 20 H.6. fol. 17. 
ac preſcription 
per le ley de Sr. 
Egliſe cf 4o ans, 
& en noſire ley 
neſt vailent, pre- 
ſcrip. per C. ans, 
2E.4.15. 6 E. 4:3 
4 1.part Inſtiuc. 
Seda.170. 

e Jure Canonico. 
f This is le ley de 
Sr, Egliſe menci- 
oned In 20 1.6, 

* Mic. 43 & 44 El. 
coram Rege. 


© mA 
_ . » 
ET Cd an - —_ CE eee eek ee ns 


> _— 


ral, fo2 that the cuſfom vnce eſtabliſhtWoth continue, As if a man'hath a com- 


nion of paſture; x#, and taketh ileaſe of the land, tc. foz many years, yet after 
the years ended he may pzeſcribe getterallyz foythe inheritance of the common 


continued ; and if the Law ſhould be otherwiſe, it weredangerous foz the par- 
ties that do pzeſcribe fo2 one year, and ten o2 twenty years, #c, is all one in 


/ judgment of Law. Aud ſo herewith do agree the boks in 15 E. 3. tit; judgment 
733- in a Writ of mcſne. 14 E.3. ibidem 155. 


Mick. 13 E.r.in + Edmundus de:mortuo mari attachiatus fuit ad reſpondendum Johanni de Se- 
banco'Rot. 119:" 'oxaye & Chriſtiane uxori cjus, quare impedit eos habere liberam chaceam-in boſco 


99%. chaſe appr. ſuo de Kinkeſwood''pertinen* ad manerium ſuum de Stoteſden quod tenent de 


dant al mannor. Rege in capite, & quod habent ex fcoffamento Hugonis le Pleſſye :quondam Do- 
Iſſue, non fuir ſci- mini dicti manerii. Edmundus dicit quod Rogerus pater ſuus obtit ſciſitus inde 


fitus.. Verdit. fenend? in ſuo ſeperali, & quod przdictus Hugo tempore quo feoffavit predictos 
Pn Jobhannem & Chriſtianam de dicto manerio, non fuit ſeifitus de dicta Chacea. Fr 

de hoc ponit ſe ſaper patriam, & predic? Johannes & Chriſtiana fimiliter. - Jux? 

dicunt-quod Johannes de Pleſlye pater przdicti-Hugonis de Pleſlye fuit ſeifitus de 

_ przdicta chacea dum fuit Dominus diai manerii, & dicunt quod dictus Hugo vo- 

luitibidem fugaſſe, poſtquam przdiftum manerium pervenit ad manum ſuam, ſet 

Rogerus de mortuo mari ipſum impedivit & non permiſit. Et dicunt quod Hamo 

le Strange, & Hugo de Turbervile parentes uxoris ipfius Hugonis ex rogatu ipſius 

Hugonis venerunt ad manerium de Stoteſden, & predictam chaceam firnul cum 

przdicto Hugone intraverunt nomine ipſus Hugonis cum equis & armis, & in ea 

- cum £quis & armis per tres dies fugaverunt abſque impedimento predidi Rogeri 

; de mortno mari aut hominum ſuorum. Et queſit Jur &c. dicunt quod illud fece- 

Multiplex inter- Tunt tempore pacis, & abſque impedimento predicti Rogeri aut hominum ſuorum 
ruptio non tollit' co quod dictus Rogerus neſcivit quod bi fugaverunt, 6 quod ab co tempore dictus 
praferſoriotnas Hugo nunquam fugavit ibi 3 quia quotieſcunque tugare ibidem voluit, diftus Ro- 
Mok The br gerus ipſum impedivit. Poſtea Term' Trin* anno 20 venerunt partes, & petierunt 
ptſon to chace is Judicium ſuum per Attornatos ſuos. Judicium redditum; quod quia Johannes de 
no' diſſefin there- Pleſſye fuit de chacea ſeifitus tanquam pertinen', &c, Et poſtea dictus Hugo per 


of, bnr ar rhe will tres dies continue tempore pacis ſeiſimam ſuam obtinuit abſque impedimento Ro- 


> Loy geri de mortuo mari, aut alicujus parent ſuorum, per quod videtur cur quod ſei-' 
Sefina boni debet fir2a illa eſt ſufficiens, bona, & pacitica in hoc caſu 3 Conſideratum eſt, quod Ed- 
eſſe pacifica. * mundus injuſte impedivit dictos Johannem & Chriſitanam de predicta chacea, & 


Mich, 2 E. 2. co- 
ram rege, Warw, 
1n moniſtraverunt. 


ipli re? chaceam illam & dampn* 100s. 
\ 

-- The mannoz of Brimſgreen and-Norton was ancient demeſn, and in the 
Kings hands, and William of Brimingham and his anceſfo2s time out of 
mind and befoze the Conqueſt had taken toll aſwel of the tenants of the 
fatd mannoz as of others, whereupon judgment was given, as it appeareth in 
the Recozd in theſe wozds : Et quia manifeſte confiat, &c. quod manerium de 
Brymmeſgreen & Norton eſt de antiquo dominico coronz Angliz, & a tempore 
quo non extat memoria, extitit in ſeifina progenitorum Reg* quondam Regum 
Angliz, & adhuc in ſeifina Domini Regis nunc exiſtit. Et homines de codem 
manerio ficut & cxteri homines de antiquis dominicis corone Domini Reg? quiet? 
| efle debeant a preſtatione theolonii per totum regnum Angliz, ut predicum eſt, 
Norma, ante Con- &c.- Et ſuper hoc viſo 8 leo recordo placiti predicti manifeſte patet quod przx- 
queſtum. di&? Willichmus de Brimingham recognovit quod ipſe & anteceſſores ſui habue- 
Note a poſſeſſion yunt mercatum in prezdifta villa de Brimingham , 8 theolonium de omnibus 
... monde 3 Inercandilis in cadem villa, de quibus theolonium preſtari deberet, perceperunt 6 
ſtand, bur give habuerunt, & etiam de hominibus de Bremeſgreen 8& Norton, quam de aliis ibi- 
place ro Law. dem vendentibus'8& enientibus ante Conqueſtum, & fine temporis interruptione, 
Conſuerudo licet & quod ipſe ftatum eorundem antecefſorum continuavit diftringendo & percipi- 
fir magnz autlic- ...49 ab cifdem hominibus theolonium, tam pro minutis, ut pro vicualibus & 
Firaris, nun uim *o *M . » . . = 

ramen prajudicir a1!is neccfariis ſuis, quam de aliis quibuſcunque mercanditis ficut de aliis merca- 
vericat', toriis. Conlideratum eſt quod przdidti Richardus, Robertus, Johannes, & omnes 


all 
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Of Tithes.._ 


alii de manerio przdifo, quicti fint imperpetuum a praſiatione Theolonii in villa 
preditta preſtandi ſecundum legem 8 conſuctudinem in regno uſitat?, & quod re- 
cuperent damna, quz taxantur per diſcretionem Juſticiarior? ad vigint Marc*. Et 
predictus Willielmus pro injuſta continuatione, uſurpatione anteceſſorum ſuorum 
in miſcricordia. Et inhibitum eſt eidem Willielmo ne homines de manerio przdidto 
de cxtero diftring? ad Theolonium in dida villa de Brimingham preſtand* contra 
legem & conſuctudinem predictas, &c. | 


| Abbas de Santo Edmundo implacitat Rogerum de Bigod com? Norff. mareſe, Trin. 18 E. 1. in 
Ang}, & duos alios pro captione duorum leporariorum ſuorum in villa de magna binco rot. 50. 


Thorpe. Comes dicit, quod did villa eſt infra precintum dimid? hundredi ſui 
de Erſham quod tenet ingarennatum prout Rogerus avunculus ſuus, cujus heres 
ipſe eſt, illud tenuit, 8 quia invenit przditum Abbatem ibidem fugantem, ipſe 
cepit, &c. Abbas dicit quod ratione terrarum ſuarum ibidem ad ipſum pertines 
fugare, prout omnes predeceſſores ſui ibidem fecerunt, &c. Ideo ven? Jur qui per 
ſpeciale veredictum dicunt, quod Abbas & predeceſſores ſui ſolebant ante bellum 
de Lewes ibidem ſemper fugare, &c. Et dicunt quod tam Rogerus comes, quam 
Rogerus nunc ipſum Abbatem & homines ſuos ſpe impedivit ibidem fugare, & le- 
porarios ſuos ſurripuerunt. | 


C Not chargeable by payment of tithes, &c.”] gg by unity of poſleſ 
ſion. Lib. 2. £01.46,47,48,49. Lib.11. fol.10,11,14,16. 


C Diſcharged by any compoſition real, &c.} Cither befoze time of 
memozy, 02 within time of memo2y, that is by Parſon, Patron, and Dzdina- 
ry. Vide 8H.6. 22,23. 9 H. 6. 17. 4i E. 3:27. 17E. 3:11. 38 E. 3.6, 8, 
12 H. 4.13, 19H. 6.75. 32 H. 6. 4. 34 8.6.36. 31 H.6.28. 35 H.6.5. a. 
37 H. 6.25. 1E44.6. 8 E.4. 14-18. 14 H.7.3. 268.8. 7. 27 H.8. 20.21. 


Concordia faa inter Willielmum Mallet & Re&orem Eccleſiz de Aure heiton 
Bathon, & Willen* dioceſ* ex una parte, & * nobilem virum Johannem de Acton 
mil*ex altera parte, de * modo decimandi omnia infra parochiam de Aure per con- 
ſenſum Epiſcopi & CapituP” Bathon' unde placitat* fuit prius in curia Cantuar”. 
Nota. 


Provided, &c. that all ſuch barren, heath, or waſt ground, other 
then ſuch, as be diſcharged for the payment of tithes by AC of Parlia- 
ment, which before this time have hen barren and paid no tithes by 
reaſon of the ſame barrenneſs, and how be or hereafter ſhall be impro- 
ved and converted into arable ground or meadow, ſhall from hence- 
forth, after the end and term of ſeven years, next after ſuch improve- 
ment fully ended and determined, - pay tithe for the .corn and hay 
growing upon the ſame, any thing in this A to the contrary in any 
wiſe notwithſtanding. | 


 C Barren. | Terra fierilis ex vi termini eſt terra infoecunda, nullum ferens 
fruum. Virgzl. | 


Infelix lolium, & fſieriles dominantur avene, 


ut it is not only ſoſkricly taken in this Act, but hath alſo a moze reſtrained 
ſenſe. Foz albeit it doth yield ſome fruit, yet if it be barren latid, quoad agri- 
culturam, as to tillage, which this bzanch meant to advance, it is within this 
Act, foz albeit barren ground ( as to tillage) doth pay tithe wol and lamb, yet 
is it within this Act, and this appears by the next pzoviſo in this Act foz the 
X | | payment 


Rd 


> 


a Nora pro lepora- 


Tis, ; 
Ingarennatum. 
Pertiner ſugare, 
Verdi& ſpecial. 
Bellum de Lewes 
48 H. 3. anno 
Domini, 1264. 


Mich. 9 E. 1. in 
banco Iot. 63, 
Somerſet. 

* Miles eſt nobilis, 
* Modus decl- ' 
mandi per realem 
compotitionem, 


The ffth Addition, 
With a Proviſo. 


Dier 2 Eliz. f.17c, 
171. lib. lot. Cok. 
462, 463. 


6 56 


Stat, de 2 FE. 6. Cap. 13. Tg 


6 E. 6. ex libro 
Bend!oes, 


Virgil. acid. 


Hil. 38 Eliz, cos 
ram Rege. 


L'b, Tntr. Coke 
ui ſupra. 


Lib. Intr. Coke 
ubi ſupra. 


Dier. 2 El. 170.b. 


The ſixth A1dition. 
With the Provilo, 
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payment of ſuch tithe as during the ſeven years vefoze the imp2ovement wag 
paid, But yet if the ground be not apt foz tillage, yer if it be not ſuapte natura 
barren, it is not within this Act, As if a wod be \ftbbed and grubbed, any 
made fit fo2 the plough, and imployed thereunto, pet ſhall ic pay tithes p2efents 
ly, foz wod ground ts terra fertilis, & forecunda. 


Devenere locos lztos, & amzna vireta, 
Fortunatorum nemorum,: ſedeſque beatas. 


And fo was it reſolved Hil. 9. Jac. Reg. upon the motion of Serjanc Hough- 
con by the whole Court of Common Pleas, 

In a P2ohibirion between Sharington and Fleetwood fog tithes in Orwell in 
the Cottnty of Lancaſter, it was reſolved, that if marſh meadow, oz other lany 
foz not cleanſing of the trenches oz ſewers, oz by ſuddain accident, oz inunda- 
tion of waters be ſurrounded3 02 by ill husbandzy oz unpzoficable negligence 
any land become overrun with buſhes, furs, whins, and bzyers, yet are noc 
they 02 any of them ſaid to be barren land within this Statue, becauſe of their 
own nature they are fruitful, and the Parfon, #c. ſhall not by this Ac be bar- 


red of his tithes by the ill husbandzy oz negligence of che owner oz poſſeſ- 
{0}, 


C Heath. ] Jn French it is called bruyere; Jn legal Latin bruera, 
Regilt. 2. Jn domeſday it is called bruaria 3 Latin? erix, erica an unpzofitable 
kind of ground, but wholly barren, foz thereon ſhep and beafts will bzuiſe, 
and ſome pwz people the flags and turfs thereof do apply to fewel; and this 
heath caunot without great skill, charge and induſtry be converted to tillage, 
It ſendeth fozth aflower in Autumn ( when all others ceaſe) which bes do 
excedingly covet, as it is laid, this is within this Act, Some fay, eſt quod- 
dam genus myricz, a kind of wild tamerisk, aud in Lincoln-ſhire a little relt- 
gious houſe was called Temple bzuer, becauſe it was ſeated in the heath, 


C. Wall. ] Jt is called vaſius fundus, waſt ground, becauſe it lieth as waſt 
with little 02 no p2ofic to the Load of the Wannoz, and is ſo-called to diſtinguiſh 
it from the reſidue of the demeſnes in the Lo2ds hands, and cannot without 
great charge and induſfry be imp2oved oz converted to tillage being ſuapte na- 
tura unp2ofitable, and being converted to tillage it ſhall pay no tithes by the 
ſpace of ſeven pears, | 


hy 


C Shall after the end and term of ſeven years next after ſuch im- 
provement pay tithe. 


Note, here are no expzeſs wozvs of diſcharge of the tithes during the ſeven 
years, but by reaſonable confkruction it doth impltedly amount to a diſcharge 


during the leven pears, and the ſeven years are to be acconnted next after the 
imp2ovement, 


And be it enacted, &ec. that every perſon exercifing merchandizes, 
bargaining, and ſelling, clothing, handicraft, 'or other art or faculty, 
being ſuch kind of perſons as heretofore within theſe forty years have 
accuſtomably uſed to pay ſuch perſonal tithes, or of right ought to 
pay, (other then ſuch as be common day-labourers) fhall_yearly, &c. 
pay for his perſonal tithes, the tenth part of his clear gains, his 
charges , &c. deduQed;: and where handicrafts men have uſed to 
pay their tithes within this forty years, the fame cuſtom of payment 
of tithes to be obſerved, And i any perſon refuſe to pay his perſonal 


tithes, 


Of Tithes. | OY 


tithes, 8&c. it {hall be lawful to the Ordinary of the tame Diocels, 8&c. 
to call the ſame party before him; and by his diſcretion to examine 
him by all lawful and reaſonable means, other then by the parties 
own corporal oath, concerning the true payment of the faid perſonal 
tithes. 


C Pay for his perſonal tithes the full tenth part of his clear gains, 
&c. ] Of perſonal tithes we have ſpoken befoze. Vid. 37 H.8. cap.12. Vid.' 
Linwood, tit. de Decimis, fol.1 41, 142. 


C Cuſtom of payment of tithes. Nota, there may be modusdeciman- 
di fo2 perſonal tithes, 


C By all lawful and reaſonable means, other then by the parties 


own corporal oath. ] Pere is juſt occaſion offered to ſpeak de juramento ca- 
Jumniz, wherein we will endeavour to find out thze things : Firſt, the begin- 
ning of the bzinging in of this oath £ Secondly, how'the Law hath ſtwd therein 
in fozmer ages : and thirdly, what the right is at this day. | 
By aCotititution Domini Othonis Diaconi Cardinalis San&i Nich. Apoſt. 7 
ſedis Legati, at a P2ovincial Councel, holden Octab* Sandi Martini in Eccleſia = 
Sandi Pauli London, an. Dom. 1236. anno 21 H. 3. it was ozdained in theſe 
wozds : Juſ-jurandum calumniz in caulis Eccleſialticis & civilibus de veritate dicen- 
da in fpiritualibus, quout veritas facilius aperiatur, & cauſz celerius terminentur, 
ſtatuimus preſtari de c#tero in regno Angliz, ſecundum Canonicas & legitimas 
ſanQiones obtenta, conſuetudine in contrarium non obſtante. By this it appear- 
eth, that by the cuſfom of the Realm of England, juramentum calumniz was 
not tobe miniſtred: but to confeſs the truth, the cuſtom was not ſo general, 
as in this Canon ts alledged  foz lay-men were free by the cuſtom of the Realm 
fo2 taking of that oath, unleſs it were in cauſis matrimonialibus & teſtamenta- 
riis: and in thoſe two caſes the Eccleſtaſfical Judge might examine the parties 
upon their oath, becauſe contracts of matrimony were often made in pzivate, 
and legitimation of childzen depended thereupon, Aud in cauſes tefamentary 
many things conſiſt in ſecrecy, and the truth therein is to be dzawn out by oath, 
& intereſt reipublice teſtamenta hominum rata haberi. And this appeareth by a . 
* Pzohibicion by authozity of Parliament directed-to the Sheriffs, #c, , Quod: * Proh'v. formac? 
non permittant quod aliqui laici in baliva ſua in aliquibus locis convenjant, ad. ali- ſuper Artic Cleri, 
quas recognitiones per ſacramenta ſua facere, nifi in cauſis matrimonialibus & teſta- _— —_— "a 
mentariis. But this cuſtom extended noc to them of the Clergy, but to lay-peo- 2 part. £ol.06. a, © 
ple only, fo2 that they of the Clergy being pzeſumed to be learned men, were Vid. ati. de Clare- 
better able to take juramentum calumnie: foz concerning the teſffimony of wit- 40”, 19 H. 2. 
neſſes in the Cccleſiaftical Court, that Act, oz the cuſtom of the Realm ex- !+ f*:35->-acc'. 


Hill. 7 E. 3. Rot. 
tends not unto, its he OS 


LG . k . "op" banc. Bill. - Ks. 
Rot. 135. ibid. Trin. 3 BH. 6. Rot. 41. ibid. 19 E.q.to. per Brian, that ir is a Sta-ute, 20 E, 4+ 3-b. a Regilit. 0}, 


36. b. F.N.B. 53. d. A Prohibition, and thereupon an atrachment, contra conſuetudinem regni, but there is a 
conſultation for witneſſes. Fitzh. Juſtice of Peace 52. Lamb. Juſtice of Peace 338. 


But if in a penal Law the juriſdiction of the D2dinary be ſaved, as by bDyer manuſcr'pr. 
1 Eliz. b fo2 hearing of Baſſes, oz by 13 Eliz. c foz uſury, oz the like, neither propria manu, 
Clerk no2 lay-man ſhall be compelled to take juramentum calumniz, becauſe it Trin. 9 _ 10 
may be an evidence againſt him at the Common Law upon the penal Sta- | pn hee 


Leighs caſe, Ha- 
Luce, + | :\ beas corpus. 
hy c 13 Eliz, Dyer 175. in margine, Hindes cafe, Habeas corpus. 
L=ut it is objected, that this oath hath long continued in the Ecclefiaſtical 2. 


Court. To this it is anſwered, Firſt, that it had the warrant of an Ac of Par- 
liament (as it was holdcn) in 2 Hen.4. cap.15. whereby it was enacted, Quod 
Dioceſanus per fe, vel Commiſſarios ſuos contra hujuſmodi perſonas, &&c: ad 


P PPP omnem 
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Star. de 2 Ed, 6. Cap. 13. 
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2g H.8. cap. 14» 
& 1 E.6, CaP»12, 
This S:ta:ute of 

2 H.q4.was revived 
in An. 1& 2 Phil. 
& Mar. cap.6. and 
repealed again 
An. 1 Eliz. 1, and 
{o remaineth. 


Vid. the third 
part of the. Inſi1- 
rures,cap.Perjury. 
* 25 H.8. cap.19. 
Rox, pat. an.is 
E. 2. Part. I. m.8. 
19 E.3. quare non 
admifir, 7. 

10 H.7. fol. 6. per 
Brian. 

See the fourth _ 
part of the Infli- 
tures, Cap. The 
Court of Convo- 
Cation, 

4 Do. Cofin in 
his book iorticled, 
An Apology, &c. 


Cap«13» 


L.18. F. de peena 
Copgitationis pce- 
nam nemo mere- 
rur, 


The 7. Addition, 
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omnem juris effe&um publice, & judicialiter procedat, & negotium hujuſmodi ter- 
minet juxta Canonicas ſandtiones. Wp this Statute, and the ſaid Pzovincial 
Conſtitution, atid other the Canons of the Church, the Dioceſans, #c. minis 
fred the ſaid oath, even in the caſe of hereſie, &c. This Dtatute of 2 t4.4. was 
repealed by the Act of 25 H. 8. ( which Act is partly declaratozy of the ancient 
Law of the Realm) in theſe wo2zds 2 © It tandeth not witch the right ozder of ju- 
© ſtice, no2 Cd equity, that any perſon ſhould be convict, and put to loſs of life, 
©g@d name, 902 gods, unleſs it were by due accuſation and witneſs, oz by pze- 
© ſentment, verdic, confeſſion, o2 p2oceſs of ontlaw2y, #c. And that it is noc 
© reaſonable, that any Dydinary, upon any ſuſpicion conceived of his own fanta- 
© fie, without due accuſation oz pzefentment, ſhould put any ſubject of chis 
© Realm in any infamy and ſlander of hereſie, to che peril of life, oz loſs of name, 
© 0) K@ds, And in; a fo2mer clauſe of the ſaid Act it is ſaid, © That the moſt ex- 
< yert and beſt learned man of this pour Realm, diligently tying in wait upon 
< himſelf, can eſchew and avoid the penalties and dangers, #c. if he ſhould be ex- 
© amined upon ſuch captious interrogato2tes, as is, and hath been accuſtomed to 
<be miniſtred by the Dzdinaries of this Realm, in caſes where they will ſuſpeg 
< any man of hereſie, #c, | 

Secondly, The woz2ds of the ſaid Act of Parliament are contra voluntatem 
corum, and of the Regiſter, ipſis invitis 3 ſo as ſuch as willingly have taken it, 
ſerveth foy no poſſeſſion againſt the Law, 

Eut now laſtly it is to be ſen, how the right tandeth touching this oath ac 
this dap, It is confeſſed, as befoze ic appeareth, as well by the ſaid Pzovincial 
Conftitutton of Otho, as by the Regiſter. that the ſaid Conſtitution was contra 
conſuetudinem regni, whereupon it followeth, that no cuſtom of the Realm can 
be taken awap by a Canon of the Church, but only by Act of Parliament, anv 
ſpecially tn caſe of an oath, which is ſo ſacred a thing, and which generally con- 
cerneth all the Nobility, Gentry, and Cominalty of the Realm of both ſeres. 
Aud by the Statute of * 25 H.8. cap.19. no Canon againſt the Kings Pzeroga- 
tive, the Law, Statutes, oz Cuſfom of the Realm, is of fozce, which is but de- 
claratozy of the Common Law. 

4 We have read over what Doctoz Coſin hath in his bwk ſpoken foz che 
maintenance of this oath, and certainly, he toucherh not the ſtate of the queſti- 
on, as will appear co the learned Reader, 

To conclude, This bzanch of 2 Ed.s. giveth no life to any fozceleſs Canon, 
which is againſt any Law o2 cuſtom of the Realm, but, accozving to the Law 
and cuſtom of this Kingdom pzohibiceth the D2dinary in caſe of perſonal tiches 
to examine the party upon his co2pozal oathz foz the Parliament did take that 
to be no lawful and reaſonable means ( whereof it ſveaketh); foz2 a Parliamenc 
woulp never have pzohibiced any thing that was lawful and reaſonable ; and yec 
the clear gains of Perchants, Clothiers,o2 Yandicraft men do lye in great ſecre- 
cy, and hardly to be p2oved by witneſſes. And befoze, in the clauſe concerning 
the ſecond Addition, foz recovery of p2edial tithes, it is ſaid; Upon due proof 
thereof, made before the Spiritual Judge, 6c. fo2 that they are open, viſible, and 
eaſie to be p2oved by witneſſes ; andat this time the Statute of 2 H.4. fwd re- 
pealed. | 

No perſon Eccleſiaſtical o2 Tempozal ought in any Eccleſiaſtical Court to be 
examined upon the cogitation of his heart, o2 what he thinketh,xc, as it was hol- 
den by the Judges in the Parliament Holden 4 Jac. and as it was after holden in 
the Court of Common Pleas, Mic. 6 Jac. in Dr, Wolſtons caſe in a P2ohibition, 


Provided, &c. that all and every perſon and perſons, which by the 
Laws'or cuſtoms of this Realm ought to make or pay their offerings, 
ihall-yearly from henceforth well and truly content and pay his or 
their offerings to the Parſon, &c. of the Pariſh or Pariſhes, where it 
ſhall fortune or happen him or them to dwell or abide, &c. 


C Offerings, } 
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659 


- C Offerings. ] ©fferings 02 oblations, oblationes, theſe are of two ſo1ts, 
viz. frie 02 voluntary, and conſuet z oz by cuſtom, as here. it appeareth, Dife- 
rings and obventions are in London the pzofits of the Church,and not in cozn,oz 
other manner. ... | PR TI Pepe cc. Boa cage 
'- A Urit of right of Advowfon bzought of the fourth part of the tithes and of- 
ferings of the Church of Saint Dunſtan in the Weſt in Fleetſtreet London, and 
adjudixed to be god; | 


SE lib.11, fol.16. Docto2 Grants caſe, Vid. there fo2 obventions, 33 E.3.13, 


& 16 E.3. ubi ſup. and ſ& here the 10 Addition, Vid. the next Addition, 


Provided, &c. That this A&, or any thing therein contained, ſhall 
not extend to any Pariſh, which ſtands upon and towards the Sea 
coaſts, the commodities, and occupying whereof conſiſ{teth chiefly in 
fiſhing, and have by reaſon thereof uſed to fatishie their tithes by fiſh, 
but that all and every ſuch Pariſh and Pariſhes ſhall hereafter pay 
their tithes, according to the laudable cuſtoms, as they have hereto- 
fore of ancient time within theſe 40 years uſed and accuſtomed, and 
{hall pay theſe offerings, as is aforeſaid. 


. Provided that this Act, &c. ſhall not extend in any wile to the in- 
habitants of the City of Lodo and Canterbury, and the Suburbs of 
the ſame, ne to any other Town or place, that hath uſed to pay their 
tithes by their houſes, otherwiſe then they ought or ſhould havedone 
before the taking of this A, any thing in this Act to the contrary in 
any wiſe notwithſtanding, 


30 E. 3.1. 18 ac- 
Count, 

38 E. 3.18. per 
Finch. .acc*. 

16 E. 3. quare 
Imped. 147. 


The eighth Additi- 
07, 


The ninth Addition 


Mich. 5 Jac. in communi banco, betwi#n John Skidmore and Robert Eire | 


Plaintifs in a P2ohibition againſt John Bell Parſon of Saint Michael Quen- 
hithe in London: The caſe upon the ſaid Statute of 37 H.8. and the decres there- 
Upon was this z The ſaid Parſon libelled befoze the Chancelloz of London foz 
the tithes of an houſe, called the Bozes head in Breadlfireet tn the ſaid Pariſh, by 
fozce of the ſaid Act and Decree, the ancient farm rent whereof was five pounds, 
at the time of the ſaid Decree, and after, and that of late a new Leaſe was made 
vf the ſaid houſe, rend2ing the rent of five pounds per annum, and over that a 
creat in-come o2 fine, which was covenanted and agreed to be paid yearly at the 
fame day; that the rent was paid as a ſum in groſs, and that ſo much rent 
might have ben reſerved foz the ſaid houſe, as the rent reſerved, and the ſum in 
groſs amounted unto; which reſervation and covenant, #c. were made to de- 
fraud the ſaid Parſon of the tithes of the true rent of the ſaid houſe, which to 
Him did appertain by the purpozt and true intention of the ſaid Decree. And in 
this caſe four points were reſolved by the whole Court. LE 
Firſt, if ſo much rent be reſerved as was accuſtomed to be paid at the making 

. of the ſaib Decree in 37 H.8. (whatſoever fine oz in-come be patd) that the Par- 
ſon can aver no covin 3 foz the wozds of the Decree be: Where any Leaſe is or 
ſhall be made of any dwelling houſe, &c. by fraud or covin in reſerving leſs rent 
. then hath. been accultoied, or is paid, 8c. ©0o as if the accuſtomed rent be re- 
- ferved, no fraud can be alledged 3 foz the fraud by the Decre is, when leſſer 
rent then was then accuſfomed to be paid, is reſerved 02 if no rent at all be re- 
ſerved, &c. fo2 then tithe ſhall be paid accozding to the rent, that then was laſt 
befoze reſerved to be paid, The wo2ds of the Decre are: Or that any Leaſe ſhall 
be made without any rent reſerved upon the ſame by reaſon of any fine or in- 
come, then the Fermor (hall pay for his tithes after the rate aforeſaid, according 
to the quantity of ſuch rent, as the houſe was laſtly letten for, without fraud 
or covin, before the making of ſuch Leaſe. Þo as the Decree conſiſtech upon 
four points, viz. Firſt, Where the accuſtomed rent, #c. was reſerved. Decond- 
Pppp2 ly, 
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See lib. g. fol. 73. 
the caſe of Or- 
phanage, in Lon- 
don. 

The 10 Addition. 


Secondly, where the rent was increaſed, there the tithes ſhould be paidaccozding 
to the whole rent. Thirdly, where leſſer rent was reſerved, Fourthly, where no 
rent was reſerved, but had been fozmerly reſerved. And this Ac and Decree 
were very beneficial fox the Clergy of London, in reſpec of that which they hay 
befoze: And the Defendant in his libel confeſſeth, that the accuſtomed rent gc, 
was reſerved: and therefoze no cauſe of ſuit. 


Secondly, it was reſolved, that ſuch houſes as were never letten to farm, but 
ig nies by the owner, this is calus omiſſus, and ſhall pay no tithes by fo2ce of 
the Decree. | 

Thirdly, it was reſolved, that where the Decree faith, Where no rent is re- 
ſerved by reaſon of any fine or in-come paid before-hand, albeit no fine oz in-come 
be paid in that caſe, yet if no rent be reſerved, the Parſon ſhall have his cithes 
acco2ding to the Decree, fo2 that is put but foz an example oz cauſe, why no rent 
is reſerved, and whether any fine oz in-come were patd, 02 no, is not material, 
as to the Parſon, | 


Fourthly, it was reſolved, that the Parſon could not ſue fo? the ſaid tithes in 
the Eccleſtaſtical Court, fo2 that the Act and Decree that raiſed and gave thefe 
kind of tiches, did limit and appoint how, and befoze whom the ſame ſhould be 
ſhewed fozth,viz. That if a controverſie were moved in the City fox not payment 
of thoſe tithes, oz concerning the true rent 62 tithes, that then upon complaint 
made by the party grieved to the Lo2d Mayo? of London, he by advice of his aſ- 
ſiſtants ſhould make a final end, with coſts to be awarded by his diſcretion, 
And if the Mayoz doth not make an endof it within two moneths, o2 if any of 
the parties find themſelves grieved, that then the LozdChancelloz within thzee 
moneths ſhall make an end thereof with coſts, acco2ding to the true intention 
of the ſaid Decree $ therefoze as the Decree gave a new and ſpecial kind of ti- 
things; fo it did appoint new and ſpecial Judges to hear and determine the 
ſame, And in the end it was awarded, that the Pzohibition ſhould ſtand. Vid. 
fo2 tithes in London, 27 H.8, cap.20. & 32 H.8. cap.7. 


Andbeit further enacted, &c.that ifany perſon doſubſtra&t or with- 
raw any manner of tithes, obventions, profits, commodities, or other 
duties before mentioned, or any part of them, contrary to the true 
meaning of this Act, or of any other ACt heretofore made, that then 
the party ſoſubſtractingor withdrawing the ſame, may or ſhall be con- 
vented and ſued in the Kings Eccleſiaſtical Court by the party from 
whom the ſame ſhall be ſubſtraced or withdrawn, to the intent the 
Kings Judge Eccleſiaſtical ſhall and may then and there hear and deter- 
mine the =o according to the Kings Eccleſiaſtical Laws. And that 
it ſhall not be lawful unto the Parſon, Vicar, Proprietary, Owner, or 
other their Fermors or Deputies, contrary to this Act toconvent or fue 
ſuch with-holder of tithes, obventions, or other duties aforeſaid, before 
any other Judge then Eccleſiaſtical. And if any Archbiſhop, Biſhop, 
Chancellor, orother Judge Ecclefiaſticalgive any ſentence in the afore- 
{aid cauſes of tithes, &c, and (no appeal ne Prohibition hanging) and 
the party condemned do not obey the ſaid ſentence; that then it ſhall 
be lawful for every ſuch Judge Eccleſiaſtical to excommunicate the 
ſaid party ſo, as aforeſaid, condemned and diſobeying : In the which 
{entence of excommunication, if the ſaid party excommunicate, wil- 
tully ſtand and, endure ſtil] excommunicate by the ſpace of 40 days 
next after, upon denunciation, and publication thereof in the Pariſh 
Church, or the place or Pariſh, where the party ſo excommunicate is 
dwelling, ,or moſt. abiding, the ſaid Judge Eccleſiaſtical may then ar 
his pleaſure fignifie unto the King into his Court of Chancery of the 


ſtate 
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ſtate and condition of the ſaid party ſo excommunicate, and thereup- 
on to require proceſs de excommunicato capiendo, tobe awarded againſt 


every ſuch perſon as hath been ſo excommunicate. 


C Obventions. ] Pbventions afozeſaid are offerings; 

That the jurildictons of tithes belong to the Cccleſtaſtical Court, it appear- 
eth by the Acts of Parliament, viz. of CircumſpeRe agatis, an. 13 E.1. Artic, Cleri 
anno 9 E.2. 18 E.3. cap.7. 1R.2, cap.13, 27 H.8. cap.20. 32 H.8. cap.7. and this 
Art, ; | 

Df ancient they were determined in the Sheriffs Turn, as it appeareth in 
lib. xubro inter leges H.x. cap. 8. After by Scire fac? at the Common Law befoze 
the Statute of 18 E.3. Vid. Rot. clauf. 21 H, 3, m.3. & Rot. Eſchaet' 8 E.1.n.67. vid. Mic. 9 E.r. 
Regiſt. fol. 165. a Writ of covenant to levy a fine de decimis garbarum, &c. coram Rege. Roc. 
38 H. 6.20. F.N.B.30.e.f. 4 E. 3. 27, 29. 7 E3. fol.5. per Parning. 8E.3.49. ?* 

Bracton, lib. 5. fol. 401. Britton, cap. 4. fol. 11. omitted tithes, gc. Fleta, lib. 6. 
cap.36. 28 E.3.97. 

At this day a Writ of right of Advowſon lieth de advocatione decimarum , x, z. 29, per 
Eccleſiz, 6c. fo2 the tithe is the pzofit of the Church ; and if the tiches be taken Shard & per Sro- 
away, the advowſon is of none effec, and the eſpl&es in a Writ of right of ay- <7, *c 25 H.8.3. 
vowſon (which is the fruit-of the Advowſon)are alledged in the Parſon, in ta-. ELIE lt 
king of the great and ſmall tithes by the. pzeſentment of the Patron. See N.8.;r. 48.43.29; 
16 Fd. 3. tit. Quare Imped. 147. 3o E.3. fol.r. 38 E.3.13. 45 E.3.12. Brit. cap.4. 8 E.3-49. 31 H.6. 
and the Writ of Indicavit, whereof you may read at large befoze in the expoſi- 15 2» E- 4-13: 
tion of the Statute of W.2. cap.5. | | , + gon 31 .8 

This 10 Addition foz the eſtabliſhment of Eccleſiaſtical juriſdiction foz tithes Nw 
was made, but by the generality thereof ( which obſerve well) it ſhould have been 
doubted, whether the Writ of right of advowſon of tithes, and of Indicavit had 
been taken away 3 but to clear the zoubt,, there is hereafter a ſpecial pzoviſion 
therefoze, as hereaftcr ſhall be ſhewed. See the 12 Additton, 


C Procefle de excommunicato capiendo.”] See the Statute of 5 Et. 
cap.23. fo2 divers notable thingsconcerning this matter z but none of the penal- 
ties of that Dtatute do extend to the pzoceeding upon cauſe of tithes, but onlp 


yon Mo caiſes belonging to Eccleſiaſtical juriſdiction particularly expzeſſed in 
that Act. 


Be it further enacted, 8c. that if any party atany time hereafter, for Th: 11 Additior, 
any matter or cauſe before rehearſed, limited, or appointed by this 
AQ to be ſued or determined in the Kings Eccleſiaſtical Court, or be- 
fore the Eccleſiaſtical Judge, do ſue for any Prohibition in any of the 
Kings Courts, where Prohibitions before this time have been uſed to 
be granted : that then in every ſuch caſe the ſame party, before any 
Prohibition ſhall be granted to him or them, ſhall bring and deliver 
to the hands of ſome of- the Juſtices or Judges of the ſame Court, 
where (uch party demanded Prohibition, the very true copy of the l1- 
bel depending in the Eccleſiaſtical Court concerning the matter, where- 
fore the party demandeth Prohibition,ſubſcribed, or marked with the 
hand of the ſame party ; and under the copy of the faid libel ſhall be 
written the ſuggeſtion, wherefore the party ſo demandeth the ſaid 
Prohibition. And in caſe the ſaid ſuggeſtion by two honeſt and ſuffici- 
ent witneſles at the leaſt, be not proved true in the Court where the 
ſaid Prohibition ſhall be (o granted within fix moneths next followin 
after the ſaid Prohibitiorſhall be ſo granted and awarded, that then . 


the 
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the party that is Jetted or hindered of his or their ſuit in the Eccleſis 


aſtical Court by ſuch Prohibition, ſhall upon his or their requeſt and 
ſuit, withoutdelay, have a conſultation granted in the fame caſe in the 
Court, where the ſaid Prohibition was granted, and ſhall alſo recover 
double coſts and damages againſt the party that ſo purſued the faid Pro- 
hibition, the ſaid coſts and damages to be aſhigned or aflefſed by the 
Court, where the ſaid conſultation ſhall be ſo granted ; for which 
coſts and damages the party to whom they ſhall be awarded may have 
an action of debt by bill, plaint, or information in any of the Kings 
Courts of Record, wherein the Defendant ſhall not wage his or their 


Law, nor have any efloin or proteCtion allowed or admitted. 


C Rehearſed.] This wozd is very material, fo2 this additional Act of 
2 E.6, extendeth only to p2edial and perſonal tithes , but in as much as this Act 
doth rehearſe the Dtatutes of 27 H. 5. c. 20. and 32 H. 8. c. 7. both which Sta- 
tutes extend unto all kind of tithes, viz. pzedial, perſonal, and mixt, and to of- 
ferings alſo ; therefoze this bzanch ertendeth to them all, And tit is to be ob- 
ſerved, that this bzanch reſpecteth the cauſe of ſuit, viz. fo tithes oz offerings, 
and not the cauſe of the Pzohibition. Vid. Dyer 2 Eliz. fol. 170. 


C And in caſe the ſaid ſuggeſtion, &c. be not proved true in the 
Court, &c. ] This clauſe was made in favour of the Clergy foz pzof by wit- 


_neſſes, which they had not at the Common Law. 


Af the ſuggeſtion be in the negative, as if the pzopzietary of a Parſonage 
imp2opziate ſue foz tithes, and the cauſe of the ſuggeſtion be, that che Parſo- 
nage is not imp2op2iate 3 02 if the Parſon of Dale ſne foz tithes of lands in 
that Pariſh, and the party ſue a P2ohibition, fo2 that the land lieth not in thac 
Pariſh, o2 that the Parſon that ſueth foz tithes was not induced, #c, oz any the 
like cauſe in the negative of any matter of fac, he ſhall not pzoduce any witneſs 
by fozce of this bzanch, becauſe a negative cannot be pzoved: and therefoze a 
Þ2ohtbicion upon cayſes in the negative remains at the Common Law. 

Af a man plead a ded in bar, wherein witneſſes be, and iſſue is joyned, non 
cft fa&um, and pzoceſs is awarded againſt the witneſles, who are jopned to the 
Jury, and it is found non elt faum, notwithſtanding this joynder, the party 
grieved ſhall have an attaint 3 foz it is a maxim in Law, That witneſſes cannot 


- teſtifie in the negative, but in the affirmative : otherwiſe ic is, if they found it to 


A proviſo touche 
ing the 11 Addi- 
tion. 


be the ded of the party in the affirmative, there no attaint doth ye, Vid. 11 Al. 
p.19. 22 Aſſ.p.15. 23 Aſſ.p.11. 40 Aﬀſ.p.23. 12 H.6.6, F.N.B. 106. h. ©s it is, if 
the ſuggeſtion be grounded upon any matter in Law, foz that the ſuit foz tithes 
in that kind are not due by Law, As if the libel be tn the Eccleſtaſtical Court, 
foz the tithe of tiles, turfes, 02 the like, there need no witneſles to be p2oduced 
fo2 that matters in Law are to be decided by the Judges, and not to be pzoved by 
witneſles : and quod conſtat Curiz, opere teſtium non indiget, and the cauſe of 


this P2ohibition, 02 the like, appeareth in the libel it ſelf, @& befoze Axtic? 
Cleri 3. Regis Jacobi, Artic' 18, 


Provided always, and be it enacted by the authority aforeſaid, that 
this ACt, or any thing therein contained, ſhall not extend to give any 
Miniſter or Judge Eccleſiaſtical any juriſdiction to hold plea of any 
matter, cauſe, or thing, being contrary or repugnant to, or againſt the 
etiect, intent, or meaning of the Statute of Weſt.2, the fifth Chapter, 
the Statutes of Articuli Cleri, Circumſpe@e agatis, Sylva cedua, the Trea- 
tite de Regia prohibitione, ne againſt the Statyte of Arno primo Edward; 
tcrtij the tenth Chapter, or any of them, ne yet hold plea 1nany mat- 


ter, 
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ter, wherof the Kings Court of right owght to have juriſdiction : any 
thing therein contained to the contrary m any wite notwithſtanding, 


_C Statute of W. 2; Cap.5. :] Þerebp, if ned were.the Wirit of Jedicavic 
and the Writ of right of the fourth part of tithes,and all dependances thereupon 
are ſaved. De befoze in the expoſition of this Act of W.2. c.5. anno 13 E.r. 


C Articuli Cleri. ] Theſe. Articles were eſtabliſhed by Ac of Parlia- 
ment an. 9 E.2, ©& befoze in the expoſttion upon theſe Articles, 5p this Ac al- 
fo cap.2. the Writs of Indicavit, atid of right of advowſon of cithes are ſavev. 


C Circumſpette agatis. | This Att is ( as here it appeareth) a Statute, 
and enacted an. 13 E.1. So befo2e the expoſition hereof, | 


C Silva c#dua. ] Here is intended the Statute of 45 FE 3.cap.3. concerning 
tithes de Silva cxdua, and not of great wod above 20 years growth, 


C The Treatiſe de regia prohtbitione.] PÞerein ſome difference is in 
our Foks 3 fo2 in Hill. 7 H. 4. it is ſaid, that the ®tatute de Re Regia prohibiti- 
one doth rehearſe how per venditiones ſpirituales fiunt temporales, which clauſe is 
in Artic? Cleri, cap.1. in fine. Alſo in 31 H.6. it is ſaid, that the Dtatute de Re- 
£14 Prohibitione, and recite the effect of the ſecond Chapter of Artic? Cleri. ©o 
as by theſe Boks the Dtatute de Regia prohibitione is the Statute of Artic' 
Cleri : but tt cannot be ſo conceived in this Act, becauſe herein they are diſtin- 
gutſhed as two ſeveral Dtatutes, and ſo in truth in the intendment of this Ac 
they are; and the Treatiſe de Regia prohibitione intended by this Act is that 
Treatiſe de Regia prohibitione, intitled Prohibitio formata ſuper Artic*. Vide Vet. 
Mag. Chart. part 2, fol.7. Raſtal Abridg Stat. cit. prohib. pl. 6. 


C Statute of 1 E.z. cap. 10.7] This is miſ-pzinted; fo2 the Ad is 1 E.3. 
Stat.2. cap.I1. that if any ſuit be in the Spiritual Court againſt indirers, a pzo- 
hibition doth lye, This Ad tis in affirmance of the Common Law, Vide Regitt. 
fol.39. lib. intr. R. 447. b. tit, Defamation. 


C Ne yet hold plea in any matter where the Kings Court of right 


ought to have juriſdiction. ] So p2ovident the makers of this Statute were 
to kep both juriſdigions within their pzoper bounds, a great means to make 
both Church and Common-wealth flouriſh. And this is a large and a general 
ſaving of the juriſdiction of the Kings Courts of the Common Law, 


Provided nevertheleſs, where heretofore ſuch a cuſtom hath been 
in many parts of Wales, that of ſuch cattel and other goods as have 
been given with marriageof any perſon,their tithes have been exatted 
and levied by the Parſons and Curats in thoſe parts; which cuſtom 
being diffonant from any part of this Realm, as it ſeemeth, when the 
country of Wales was through civil difſention unculted for want of 
other ſufficient profits, that might otherwiſe grow to the Curats and 
Maiiſters there, to have been for that time tolerable; ſo now the coun- 
try being now well manured and husbanded, and the tithe is duly 
paid there of corn, hay, wool, and cheeſe, and of other increaſe of all 
manner of cattel, as it is commonly in all other partsof this Realm,the 
ſame cuſtom ſeerns to be grievous and unreaſonable, ſpecially where 
the Benefices are elſe ſufficient for the finding of the ſaid Miniſters 
and Curats: that it be therefore enacted by the authority aforeſaid, 


thar 


IO H. 4.1. Þc 


Hill. 9 H.4. pl. 2. 


31 H.6.12,14: 


21 E.3429. @. 
Concerning lay 
fee, &c, this 1s af- 
firmed to be a 
Stature, 
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that from and after the firſt day of May.next coming no ſuch tithes of 
marriage goods be exacted or required of any perſon within the ſaid 
dominion of Wales, or Marches of the ſame: any thing in this A& 
contained, or any other AR, Cuſtom, Preſcription had or made to the 


contrary hereof notwithſtanding. 


 C To have been for that time tolerable. ] Here is firſt to be noted, 
that a cuſtom once reaſonable and tolerable, if after it become grievous, any 
not anſwerable to the reaſon, whereupon it was grounded, yet is to be (as here 
it appeareth) taken away by Act of Parliament z foz an inhericance once fired 
cannot be taken away, but by Parliament, Secondly, here is co be noted, chat 
by cuſtom a Parſon, #c. may have tithes of ſuch things, as are not tithable of 
common right, 


hte ARA 7g 


e An Expoſstion upon the Statute of | H.5. Cap. 5. 
Of e Additions. 


Rdeines eſt & eſtablies, que en cheſcun briefe original des aQi- 
ons perſonels, appeales, & inditments, & en queurx exigends 
ſerr' agard', que aux noſmes des Defendants en tiels briefes originals, 
appeales & indiments ſoient faits addition de lour eſtate, ou degree, 
ou de meſtier, & les villes ou hamlets, lieux, & les counties de queux 
11s fueront ou ſont, ou en queux 11s font ou fueront converſantes. Et 
ft per proces ſur les dits bricfes origivals, appeales, ou indiftments, en 
queux les dits Additions ſoient enterleſles aſcuns utlagaries ſojent 
pronouncies, que ils ſojent voides, 1rrites, & tenus pur mal. Et que 
avant les utlagaries pronouncies les dits briefes & endiftments ſoient 
abatus per exception du partie, per la ou en icell' les dits Additions 
ſoient enterleſles. Purview touts: foits, que meſque les dits briefes 
daCtions perſonels ne ſoient accordants as recordes, & faits per le fur- 
lufage de Additions ſuiſdits, que pur cel cauſe ils ne ſoient abatus. 
t que les Clerkes del Chancellarie, fouth que noſmes tiels briefes 1f- 
ſeront eſcriptes ne enterleſſent, ne facent omiſſion des dits Additions, 
come deſuis eſt dit, ſar peine deſtre punis, & faire fine al Roy per dif- 
cretion de le Chancellor. Et commencera ceſt ordinance a tener lieu 
al ſuit de partie, de la Feaſt de Saint Michael prochein enfuant. 


We ſhall, in expounding the wo2ds of this Act, ſhew what was the Common 
Law befoze the making hereof, 


C En briefe originall. *] Though it be in Writ oziginal, yet if the plea 3.6.30; 148. 6. 
be not holden upon the o2iginal, this Act extendech not to itz as in a Recordare 21+ 35 H. 6+ 30, 
eo remove a plaint of Replevin into the Common place, becauſethe plea is hol- 195415: 
den upon the plaint, this Act extends not to it. *S0 ina return of Reſcous, * 10 x. 4, x6. 
mn lieth p2oceſs of oulaw2y, pet this Statute extends not to it, becauſe x0 H. 9. 21. 
this Act ſpeaketh only of Writs oziginal, 13 H. 7. 2b 


C{ Des perſonels aGtions, &c. en queux exigends ſerr* agard'. ] 
Jn an Aſſiſe of Nove| diſſeifin, if the Diſleiſin be found with foxce and arms, a 9 A pl-r: 9 E.z: 
Capias pro hne and exigent do lie foy the King: yet the Defendant ſhall have All.449+ 7 Heg-39: 
no additton within this Dtatute, foz that the oziginal Writ is in the realty, and 
this Act extendeth only to perſonal actions, 


C Aux noſmes des Defendants. J * Regularly by the Common Law * 17E. 3. 44: b. 


every natural man, having no name of dignity, ought to be named in all ozigi- 2" # 5: 22+ in 


nals, and other ſuics by his Chziſtian name and ſirname, and that befoze this Mn<nancee. 
Act lufkiled*; but if he hav a name of inferioz dignity ( as Knight, 02 Banneret) þ pan reg 
de. pd u_ - Sons name = ſirname, and by the addition of 35 8.6.12. 
of dignity by the Common Law, which is implied in theſe wows: 

Aux noſmes des Defendants. . , F | wm me 

If there be a Co2pozacion of one ſole perſon that hath a ſ&-ſimple, and may 27 H.5.9! ro H.6.s 
have a Writ of right, he may be named in o2iginals, #c. by the Common Law 7 E-4- br'c. 163. 
by his Chziftian name, without any ſirname þ fo2 the name of his Cozpozation cw hag 8 E,3- 

q99 —” 
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24 E.3.31. 39E.3 $9 In lieu of his ſirname (ſome ſay both Ch2iſtian name and ſirname ) as John 
17. 33H.6.12. Abbot of D. #c. John Biſhop of N. but otherwiſe it is of a Parſon : foz he 
32 E.z. bre. 291- muſt be named by his Chiſtian name and ſirname, .. 
| P- 4 T bg * Ff it be a Cozpozation aggregate of manyable perſons as Pajoz and Com- 
13E.4.9. 21.4. Minalty, Dean and Chapter, Paſter of an Yoſpital and confreres, xc. the Mas 
158, #02, Dean, 02 Paſter ned not ve namer by his Chiiſtian name, becauſe that 
ſuch a Cozpozation ſtandeth in lieu both of the Ch2iſtian name and ſirname, 
2 H.6.29, 7 E.3.26 If a man be created by Letters Patents Duke, Barqueſs,Carl,Uiſcount, o2 
25 E 3-39,40 Waron, the dignity is ſo inco2pozated to him, accozding to the ſtate given unto 
7 E.q. brev. 163- him by thoſe Letters Patents, as the Duke, Fc. by the Common Law might be 
ET i named by his Chziſkian name, and by the name of his dignity, which ſfandeth in 
No a Novility in Tieut of his ſirname 2 as Przcipe Johanni Duci Lancaſtriz. And the reaſon there- 
a manner incor- Of is, fo2 that the King by thoſe Letters Patents creates him to the ſkace, honoz, 
porated, - and degree of Duke, & imponit ei ſtilum 6 titulum Ducis Lanc' &c. habend* &c, 
& fic in ſimilibus. And albeit a creation by Writ hath not the ſame wozds, yet 
it hath the ſame effect. | 
And it is to be obſerved, that ſurnoſme ts derived of ſur (1d eft ) ſuper, and 
noſme ( that is} nomen, quaſi ſuper nomen, becauſe tit is ſuperadded ts the Chzi- 
tian name, which legallp is prxnomen, in Latine cognomen, quia conjunctum 
nomen. | 


C Soient faits addition de lour eſtate, ou degree, ou de meſtier.}] 
Citate, Status i ſtando, the condition wherein any ſubject ſtandeth; Degree, 
Gradus a gradiendo, the degree wherein any ſubject clandeth, So as in legal 
* 37 E.z.cap.3, Underſtanding thele two wozds are of * one ſignification, and do excend to per- 
22 E.4.c.1. 8 E.q ſons of nobility, of dignity, and under the degre of nobility and dignity 3 as 
C-2. 13 R-2.ſtat.2. Pegan, tc. and do extend as well to the Clergy as to the Tempozalty, and to 
hs graduates and degrees in Univerſities in any kind of p2ofeſlton, FS 
22 £.4.c.1,37E.-3 Ptate of a Lozd, 3 E.4. cap.5. ſzpe. | : 
Cap. 10. Under the eſtate of a Knight, &c.14. of the eſtate of Carriers, Plowmen, xc, 
and the eſtate of a G2om attending to husbandxy, c. 13. degre and eſtate of 
Clerks, 
2 E.4. c.5.16R.2 Degrees applied to all, as well women as men, 
c.4- 20 R. 2.cap, Fo Peoman, no! lower eſtate then an Eſquire, 
24 H-8. cap.13. Under the degre of a Knight oz'Lo2ds ſon. | 
& WiZe cap-14 Under the degree of a Earons ſon, o2 Knight, 
90 as in legal underſtanding, ſtatus and gradus funt ſynonyma. And fo in 
Me oe 4 ' the ancient Writ of the call of a Derjeant, * ad ftatum & gradum ſervientis ad 
nee --: Keene 
Addition 44. . "be eſtates and degrees againſt whom oziginal Writs may be bzought, are 
- * Marchiones. the Queen, Conſozt of the King, the Pzince of Wales, Dukes, '* Parqueſles, 
26 6, bre. 100. Carls, Uiſcounts, and Barons, Thele are of the greater Nobility, 
I & 349 -Uf. nights of Saint George, Knights Bannerets, Knights of the. Bathe, 
b Ror, par. 29 £3 Knights of the Chamber, b milites camerz, Knight Batchelozs, Waronets, 
part 1, m. 249,  Efſquires, Geutlemen, Thele are of che leſſer Nobility, 15; 
Armigerl, Scuti- Cives Burgenſes, and Peomen, which are of the lowelk eſtates oz degrees. 
OT There is another diviſion made in our * Boks of lefler, Nobility, viz. ſome 
*'14 9.5.14. be names of dignities, as all the Knights aboveſatd, and Baronetsz and ſome 
Cimy. Bric, p. 24. of: wo2thip, as Cſquires and Gentlemen, £20 38 
2.4 05 <4 .. LEavonets were firſt raiſed and created by King James, of an effate: to them 
* Rot.Parl, 2 Re2, (and. the heirs males of their bodies; and where in ſome * Stacutesaud Re- 
nu. 13-144 13/R-2- jcogvs'/Baronets are named, it is vitium impreſſoris, ſeu ſcriptoris, and thould be 
tar-2. cap-1. -Kixunerets, who were not of inheritance, fo2 that they were Knights, which dig- 


T4 Re2.CaPe 11, 


15 R.2, cap,s, NP was not deſcendible , noz yet is. Bannerets rightly named, Rot. Parl, 

id 1.,02.H' 4att.3, nuieo. 50 E.3:;nuiygo. 1.4, nu. 53. &c. Jn Letters Patents, Rot. Pat. 

+Þ-1 * , anho 13 E.3. m:13. Will, de la Pool fiatum & honorem Baneretti, part 2. 15 E.3. 
oY | 


obe © +0122,230.tX. Rot. Pat. anno 7 R.2. 8 Octab. Thomas Camois Banerettus, &c. 
\ —- n 4 * 22 E.3. 
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22 E.3, fol.1S, a Banner, quia nomen habet a vexillo, of the Banner, #c, Co2- Vid. Camd. abi 
ruptly YFaronet, in 35 H. 6. 46, fox Baron. Wut let us p2oc&ed to ſome moze ſup. 
pzofitable matter, RO WET ef PE BT EET} o 
Lhere have ben within this Realm fince the Conqueſt divers names of 

Tignities, which are gown to diſ-uſe, and in a manner lolt 2 as, Vicedomini, - 
Vidams. Vavaſores, viri ( as Bracton faith ) magne dignitatis. Vavaſor enim Lib. rubr: 8. 
vihil melias dici poterit quam vas ſortitum ad - valetudinem ; unde . Vavaſoria in ÞraG: lib.1. cap.8 
divers ancient Kecozds, Camden Brit. 123. Vavaſores five valvaſores proxime 
poſt Barones locum olim tenuerunt, @©f& Chaucer our Engliſh Poet in the Frank- 

 Iyns P2ologue. . | LE 0 0p ERS on gee 
. . Some do hold, that it had been moe fit to have revived ſome of the ancient 
dignities, then to Have created any of a new invention, | | 
| Wehave ſpokenof all the names of Dignicy,let us now lpeakof the names 
of YVomhip. 


_ C Efſquier, Armiger, Scutifer, &c. ] Jn legal underſtanding he is de- 
rived ab armis, quz in clypeis Gentiliciis honoris inſignia geſtant. Jn @Dpaniſh Ef- 
cudero, ab eſcudo, id ct, ſcuto. | ah HE 

Jn thts ſenſe, as a name of eſfate and degree, it. was uſed in divers Acts of 37 E-3.c-10. 1R.2 
Parliament betfoze the making of this Ac, and * after this Act alſo. Ft Rot. —_ wy capes 
Parl. an. 1 E. 4. John Lozd Audeley, an ancient and a noble Baron, was named ,, 28 8.6.8. 32 Ty: 
Johannes Audeley Armiger, foz that all the reſt of the Warons that appeared at 28, 29. 
that Parliament were Knights; and all Dukes,Warqueſſes,Carls,Uiſcounts, * 3 E-4- c:5- Rot. 
and Barons of other Nations, o2 which are not Lo2vs of the Parliaments of *a\- 2080 1 E- 4- 
England, are named Armigeri, if they be no Knights; and if Knights, then 
are they named Milites.. 

The ſons of all che Peers and Lo2ds of Parliament in the life of their fa- 
thers, are in Law Eſquires; and ſo to be named. By this Statute the eldeſt 
ſon of a Knight is an Eſquire, 


C Gentleman, Generoſus, Gentil home.) This is alſo a god addition, Sce before Star. 
And every Gentleman mult be arma gerens, andthe beft trial of a Gentleman 4<Ailitivus, anno 
in blod ( which is the loweſt degree of Nobility ) is bp bearing of arms, Foz * "* 
as in ancient time the Statutes oz Jmages of their anceſters were p2wfs of their 
Nobility, which was a ſolemn and honozable, but yet a cumberſom trial, 
whereof, and how in time they decayed, the Poet ſpeaketh, 


Stemmata quid faciunt ? Quid prodeſt Pontice longo Juvenal. ſat.s. 
Sanguine cenſeri, pictoſque oftendere vultus 

Majorum, & ftantes in curribus Xmylianos, 

Et Curios jam dimidios, naſumque minorem 

Corvini, & Galbam auriculis naſoque carentem ? &c. 

Tota licet veteres exornent undique cerz 

Atria: nobilitas fola eſt atque unica virtus. 


Flavia gens obſcura quidem, & fine imaginibus Cicero, 
Nobiles ſunt qui imagines generis ſui proferre poſſunt. Cicero. 


Do of later times Coat-arms came in lieu of thoſe Statutes 62 Jmages, and 
are the moſt certain pzwofs and evidence of Nobility and Gentry, So as in 
208 days the rule is, Nobiles ſunt qui inſignia Gentilicia generis ſui proferre poſ- ——6 


. » IO Eero 
There is ſmall difference between an Eſquire and a Gentleman 3 fo2 every _ _—F y 
Tiquire is a Gentleman, and every Gentleman is atma gerens. 9 E.6, Dyer fol. 88 
And Generoſus and Generoſa are god additions : and if a Gentlewoman be / opt-in 
named Sptnſter in auy oziginal Writ, &c. appeal, oz inditement, ſhe may abate pars hs 
and quaſh the ſame 3 fo2 ſhe hath as god right to that addition, as Baronels, pradu hominis vo- 
Uiſcounteſs, Parchionels oz Dutcheſs have to theirs, cat' a Yeomahh, 


Nqqq 2 ad 
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128 4.6. fol.4.2, 4 A man may have an addition of Gentleman within this Dtatute, if he be 
$E.4. 33-acc'» @ Gentleman by office (though he be not by birth ) as many of the Kings houſ- 
14H 6.15. hold, and of other Lozds, bez and * Clerks, being officers in the Kings Courts 
* 20 14.6390. gf recozdt and if they be out of their office, they are but Yeomen : and yet as 
long as they continue in their office, they ought to be wamed Gentlemen, as 
their due addition, = 
b Repurarlo eft A Gentleman by b reputation, that is, neither gentle by birth, noz by office 
vulgaris opinio, N02 bp creation, but commonly called Gentleman, and known by that name, is 
ubi non eſt veritas a ſufficient addition within this Act. And lo was it adjudged in c Caters caſe, 
c Lib.6, f.67. Hill F111, 25 Eliz, in communi banco, but if he be named-Peoman, he cannot abate 
25 El.in communi che Wirit, 
14-q _— 7. A French Knight challenged 4 John Kingſton Peoman, the Kings ſubject, at 
nu. 8. certaiu points aud deeds of arms, &c. unde Rex (ſaith the Recozd ) ut dictus Jo- 
Vid.'ib.int. f.107. hannes honorabilius in premiſtis accipiatur, ipſum Johannem in ordinem * Ge- 
maiihs _— -” neroſorum adoptavit, & Armigerum conlſtituit, & c#tera honoris infignia con- 
bj mag ets R.2 _ And ſuch a Gentleman o2 Clquire ſo created, is an addition within this 
art I. fatutce, | 
+ Nota,the creati- #« Since the making of this Statute, Cſquire and Gentleman were moze fre- 
on my NT. quently by fozce of this Act uſed, as additions in o2iginals, #c. and afterwards 
HG. , - were commonly uſed in deeds and other ſpecialties. * Ye that hath taken any 
16 8.6.28. degree in either Univerſity, may be named by that degree without queſtion, be- 
* 35 H.6.95b. ing within the direc letter and meaning of this Act 3 and if he hath caken anp 
degree in Divinity, he may have the addition of Clerke, 


f Lib.6. fol.67. C f Yeoman or Yeman. | This is a Saxon wowd xeuen gemen, the.G bes 
g See the fult part ing turned in common fpeech ( as is uſual in like caſes) into a Y. In g legal 
: > Pape” underſtanding a Yeoman ts a free-holder, that may diſpend 40 ſhillings, anci- 
See the firſt ON ently 5 nobles per annum : And he is called probus 6 legalis homo. 

the Inſtir. Sct.g5s And as of ancient time the þ Gentleman held per ſervitium Scuti, by Knightss 
þ Forteſc. c-25- & ſervice, fo the Yeoman held per ſervitium Socx, by Docage, Df this degree lee 
COP-BPe Forteſcue, cap.2 5 & 29. 

i 10 E.4.16.1H.4 # This degree is a god additton within this Dtatute, and is applied only to 
c.7. 2 H.q+ C:21%. the man, and not the woman. 

+27 8.6.4. 4E.4 We have omitted * Citizens and Burgelles ( albeit they are ſuch ag are cal- 
10. 5 E. 4-142 led to Parliament) yet becauſe they are no ſufficient additions ( being-to gene- 
18.5.3. 3586.12 ral) within this Act, we have omitted them, 


þ 22 E.41.2R-3 (Q| 4 Miſtier. | i. ars, ſeu artificium, Latin dicitur, Mylterium, Anglice Mp- 
2. 9 H.6.65. p 6 - ſfery, Miſtier derivatur a maiſtre, Latine Magiſterium, becauſe no man ought to 
— ' exerciſe it, but he that is a maſter of it. Mittier is a large wozd, anv includeth 
" 4.6.1 all lawful Arts, Trades, and NDccupations, as Tayloz, Perchant, Percer, 
11 E.4.10. 9E-4 Yugbandman, Labourer, and the like. But / Servant, Gzom, oz Fermoz are 
50, 28 H.6.4. no additions within this Act, becauſe they are not of any myſtery. And: Cham- 
mn $ £-4+32- berer, JFutler, Pantler, oz the like, are additions of offices, and not of any Py- 
liery o2 Dccupation, 
Neither doth this Act extend to unlawful pzactices, as Extoztioner, Main- 
- tainer, Abetter, Yeretick, ec. 
Trade dicitur a tradendo, quia tradit nobis neceſfaria : The @axon wozd is 
Cpape, Crett, hodie Craft, id eſt, Trade. 
14H.6.15.5E-4 If aman have divers Arts, Lrades,0 Dccupations, he map be namedby any 
33s of them, but if a Gentleman by birth be a Percer ( asmany younger ſons of 
Gentlemen be bound pzentices to Arts and Trades in London, and elſewhere) 
if he in an o2iginal, #c. be named Percer, o2 of any other Trade, whereof he is 
11 truth, he may abate the Writ, #c. foz he ought co be named by the degree of 
a Gentleman, becauſe it is wozthier then the addition of any myſtery, 
27 8.6.4 4E 4.1 -y Andſo it is, if one man be a Duke, a Parqueſs, Earl, Uiſcount, and Baron, 
x Ani 35 all theſe dignities ſtand diſtinctly in him,and che greater dzowneth not the leſſer, 


ver 
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yet ſhall he.be named in oziginal Writs, #r, by the wozthier dignity, viz. bp 
the name of a Duke only within this A. it v0; j? 
Paving diligently obferved the oder of this-Act, we'find, that-in ſome caſes 

the ozder thereof is obſerved, and in others not, Jn appeals and inditements of 
treaſon oz felony, #c. againft the greater Nobility, as Dukes; Warqueſſes, the 
ozder of the Statnte is purſued; viz. Foz, 1. the. eſtate and degree (fo2 example) 
of a Duke, #c. is named, aud after the Town and County. Edwardus Dux Buc- 
kingham nuper de N. in com* Glouc*. And ſo it is when one is namedof a City, 
which is a County of it ſelf, the like ozver is obſerved: as ]. S. pannarius de 
London in com? Civitatis London... | Yeh 

- Kut in caſe of che leſſer Nobility, and all other under them, the Town anh 
County are named befoze the addition 3 as, Th. C. nuper de D. in com* M, mi- 
les. Jo. C. nuper de D. in com? M. Armiger. N. C. nuper de D. in com” M, Mer- 
chant, &c, L 


C Et les Villes, on Hamlets, ou Lieus, & les Counties. *] Villes. 
Foz thele ſe the firſt part of the Inſtitutes, Sec. 171. Aud if there be D. ma- 
jor, and D. minor, and not D. tantum, he cannot be named of D. foz there is no 
ſuch Town. 


C Hamlets, ] EY: the firſt part of the Inftitutes, ubi ſup. And it is at the 
election of the party to name him of the Yamlet oz Town, 


C Lieus. |] Theſe be unvderſtod.of places known out of any Town oz 
Pamlet; 14 H.6.24. 35 H.6. 30. 21 Ed.iq. 89. 4 E. 3. 129. 19 Ed.3. bree. 467. 
7 R.6.24,37. 20 R.6.30. 7 H:4.27.17 E.3.56. 43 E:3.5. © | 

By the ancient Common Law of England,ſecundum antiquam conſuetudinem 
dici poterit de familia alicujus, qui hoſpitatus fuerit cum alio per tres noctes, & vo- 
catur Hoghenehyne, 


C Counties. } © the firſt part of the Inſtitutes, Se&. 61. 8& 248. 

But ſ&ing that ancient Bozoughs were firſt Towns, and Cities were fo2- 
merly Bozoughs, if a City be a County of it ſelf, wherein are divers Pariſhes, 
pet the addition de London, oz nuper de London, is ſufficient within this Sta- 
tute. Re | 

* The addition of a Pariſh, if there be two oz moze Towns within it, is not 
Kod, but if there be one Town, the addition of Pariſh is god within this Sta- 
tute; and it ſhall not be intended ( if it be not pleaded ) that there be moze 
Towns then one in the Pariſh 3 foz non preſumitur pluralitas. 

This Dtatute extends not to ſome caſes, though the Defendant be not named 
of any Town, Yamilet, oz place. « As in an action of debt, the Ulrit is, Pra- 
cipe R. G. Refori Eccleſiz de T. without alledging in what Town, Yamilet;oz 
place he is dwelling, So if the Przcipe in an action of debt be, Przc* Tho. Caſe 
cancellario Univerſitatis Oxon*, without ſaping de Oxonia.Do in a UUrit bought 
againſt the husband and his wife, oz the Abbot and his Commoigne, the Plain- 
tif need not ſhew in what Town, #c. the wife oz Commoigne dwell; foz2 the 
Law ſhall intend ( which ever intendeth the beſt ) that the Parſon ts reſident 
upon his rectozy, the Chancelloz upon his office, the wife with her husband, and 
the Bonk with his Doveraign, 

b The addition as well of the eſtate, degre, oz myſtery, as the Town, Vam- 
let, oz place, ought by fo2ce of this Act to be alledged in primo nomine ; foz the 
P2oper uſe of an Alias dict' is, to agree with the reco2d, oz ſpecialty whereupon 
the Writ is-grounded, and ts not traverſable. 

The addiction of the eſtate, degree, 02 myſtery ought to be by fozce of this Act, 
as the Defendant was of at the vay of the Writ purchaſed, and not with a nu- 
per, as nuper Armiger, nuper Monachus, aut nuper Comes de D. &c. but a nuper 
may be of the Town, &c. becauſe men do often remove their habitation, py 

—_ this 


7 H.6.39. 22 Hs, 
29. 21 Egg tl, 


Brag. lib.z. f.124 
b. 19 H.6.I. s 


See the firſt part 
of the Inſticutes, 
SeAa.171, 

7 H.6.1. 27 H.6.4 
4 E.q-Ic. 5 Ee 4 
142. 21 E.4 15. 
* 22H.6.47. 35H. 
6 30. 4 Ee 441+ 
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I E.3.8. lib.q.f.14 
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a 75 H.6.1. 10 H.6 
8.8H.6.38.3H.6 
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b Alias di&* 3o H. 
6» 5. & 6. 32 6 
33. 35 H.6.28. 

4 E:4.10, 21 Eg: 
15,18.33H. 8. 
Dyer: 50. b. 1:K.4+ 
I. 5 E. 4-141, 

26 H.6. bre, 100 
28 H.6.9, 
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b. 2 H.6.4. 32H. 
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_ this diſtinction appeareth by the Att it ſelf, by reaſon of theſe wozds in the Act, 


* Dyer 4 El. 213) 
214. 


7 H.6.37. 3s H.6. 
12. 5 Eq. Vid. 
Br, tit. error 6g. 


3H.6.24,35. 28 H, 
6.9, 21 E:4.95, 


Flera, lib.2. ca-12 
14 & 15 H,8.cap.8 


relating to the Towns Yamlets,#c. Qu ils tuer', ouiſont. 

The end of the purview of this Act was, that che perſon of the Defendant in 
o2iginals, #c. where p2oceſs of outlawzy vid 1ye;; ſhould be ſo deſcribed by cer- 
tain additions, as one man might not be troubled foz another. Se other Sta- 
tutes made to the ſame end, 8 H.6.-cap. 10. * 6 H.8. cap.4. 5 E.6. cap.26. 31 El. 
Cap. 3. & 9. | 


C Aſcuns utlagaries ſont pronounce, que ils ſotent voides, &c, } 
This being a judgment in Law is interp2eted to-be made void by a Writ of er- 
r03, 02 by the plea of the party coming in upon a Cap. utlegat, accozding to the 
courſe of the Common Law : foz though the wozds of the Statute be voides, 
pet it is but voidable by a Writ of erroz, oz plea which is wozthp of obſerva- 
tion, 19 H.6. f.1. $ H.6.. c,10. pl. com.137.b. 7 H.6.27,39. 10.6.8. 11 R.6.19, 
67. 19 B.6.58. &c, 20 H.6.20, 21 H.6,23,55. 37 H.6.1. 38 H.6.1. 22 H.6.18. & 
23,36, 30 H.6.1. 21 E.4.94.73. 1E.4.2. 2 E.4.10. 4 E.4.10,41,42. 22 E437. 
I0E:4.13, 5 H.5-16..11H.7.5. 21 H.7.13. 3 El.192.b. 4 El. Dyer 213,214. 


C Per exception du partie. Wut if the Defendant, albeit he hath no£ 
ſuch addition as this Act requireth, pet if he appeareth upon p2oceſs, and plead, 
taking no advantage thereof by exception, he hath tolt the benefit of this Act. 


C Ne ſotent accordant al records & faits, &c. | Abundans cautela non 
nocetz but if the addition pzeſcribed by this Act had varted from the reco2d oz 
ded, yet being injoyned by Act of Parliament. to be contained in the Writ, #c 
ſuch variance ſhould not have abated the Writ, albeit this clauſe had been omit-. - 
ted ; but yet an Act of Parliament cannot be made tw plain, 


C Et que les Clerkes del Chancery. ] ;. e. les Courſetours. Clerici de 
curſu, that make out oziginal Writs, Df theſe there be in the Chancery twen- 


ty in number, To every of theſe ate appoinced certain Counties, and are a 
Cozpozation of themſelves, | | 


C Deſtre punies, & faire fine-per le diſcretion del Chancellor. } 
This extendeth to the Lozd Ke&per of the great Decal, as often elſewhere hath 
ben obſerved, 1 


C Et commencera ceſt ordinance a tener lieu al ſuit de partie dela 


: Feaſt de S. Michael prochein enſuant. } This Parliament began 15 Paſc. 


1 H.5. And this ®tatute was made, when Acts of Parliament were not p2zin- 
ted, but were by the Sheriffs pzoclaimed in every County ( as elſewhere hath 
been ſhewed : ) Aud therefoze to the end the ſubject might take notice thereof, 


day was given by this Act until the Feaſt of @aint Michael the Archangel fol- 


lowing 3 but at the Kings ſuit this Act began pzeſentily, fo2 that the Kings 


Tg Councel were attendants tn Parltament, and had ſufficient notice of 
t is Act , . 


ee OY 


OF 


Wl Expoſition upon the Statute of 27 H.8: cap. 16. 


intitled, An Af concerning Inrolmems of bargains, 
and Contratts of lands and tenements. 


E it enacted by the authority of this preſent Parliament, that 

| from the laſt day of Jzly, which ſhall be inthe year of our Lord 
God 1536. no mannors, lands, tenements, or other hereditaments ſhall 
paſs, alter or change from one to another, whereby any ſtate of inhe- 
ritance or freehold ſhall be made, or take effect in any perſon or per- 
ſons, or any-uſe thereof to'be made, by reaſon only of any bargain 
and ſale thereof, except the ſame bargain and ſale be made by writing 
indented, ſealed and uirolledin one of the Kings Courts of record at, 
Weſtminſter, or elſe within the ſame County or Counties where the. 
ſame mannors, lands, or tenements fo bargained and ſold, lye or be, 
before the Cyſtos Rotulorum, and two Juſtices of the Peace, and the 
Clerk of the peace of the ſame County or Counties, ' or two of then 
at the leaſt, whereof the Clerk of the peace to be one: And the ſame 
Inrolment to be had and made within ſtx' moneths next after the date 
of the ſame writings indented, the ſame Cyſtos Rotulorum, or Juſtices 
of the Peace, and Clerk; taking for the Inrolment of every fuch wri- 
ting indented before them, where the land compriſed in the ſame wri- 
ting exceed not the yearly value of 40 ſhillings, 2 {hill. that is to fay, 
12d. to the Juſtices, and 12d. to the Clerk, and for the Inrolment of 
every ſuch writing indented before them, wherein the land compriſed 
exceed the ſum of 40 ſhillings yearly value 5 s. that is to fay, 2 8.64. 
to the ſaid Juſtices, and 2 s. 6d. to the ſaid Clerk for the inrolling 
of the ſame.; And that the Clerk of the peace for the time being, 
within every ſuch County, ſhall ſufficiently inrol and ingrofs in parch- 
ment the ſame deeds or writings indented, as 1s aforeſaid, and the 
rolls thereof, at the end of every year ſhall deliver unto the Cyſtos Ro- 
tulorum of the ſame County for the time being, there to remain in the 
cuſtody of the ſaid Cuſtos Rotulorum for the time being, amongſt other 
records of every of the ſame Counties, where any ſuch Inrolments 
ſhall be ſo made, to the intent that every party that hath to do there- 
with may reſort and ſee the effect and tenor of every ſuch writing ſo 
inrolled. | 


C Of inheritance, or freehold ſhall be made, &c. 7] After the Statute 
of 27 H.8. cap. 10. of transferring ules into poſſeſſion. Jf a min by his deed hay 
bargatned, and ſold fo2 valuable conſideration, any lands, tc. of any eſfate of in- 
heritance, free-hold, o2 foz pears, the ſame Had been executed by the ſaid Act of 
27 Bs. cap.i10. Now this Act of Jnrolments reftrains only eſtates of inheri- 
tance and free-hold : and therefoze bargains aud ſales foz years, foy what num- 
ber ſoever, are not reſtrained by this Act, though it be not by deed invented noz 
inrolled, 


'C By reaſon only of any bargain, &c. | If a man fo valuable confive- 
ration by deed indented do bargain and ſell lands to another and his heirs, and 


befoze 
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_— 


Lib.2. fol. 36. Sh 
Rowl, Heywards 
com 
Ltb.8.94, Foxcs 
caſe, 


* Stat. de 27 H.8. Cap. I6. 


Trin. 33 Eliz. in 
communi banco, 
int? Ric. Libbear. 
Plaintife en waſte, 
& Eliz. Hynd 
Defendant,l.5.f.71 
Hynds cale, 

* P], com. 307. 4. 
30 H. 8, tit. ate 
rorncment, Br.29, 


rg H. 6.6. 


Lib.8. fol. 93,94. 
Foxes calc. 


Lib. 7, fol. 40. 
Bedles caſe. 
Lib.$, fol. 93,94- 
Foxes caſe. 

Lib. int. Co.116. 
ab. 


Lib.$. fol. 93,94- 
Foxes caſe. 
Vid.lib.2. fol. 35. 
Sir Rowland 
Heywards caſe. 


4 Mar. Dyer f.z46 
Villiers caſe. 
Lib.11, fol.25. 4. 
Harpers caſe. 


Lib. 1. fol. 176. 
Mildmayes eaſc. 


Po ' 1 


S cs calc, e518 


See Stiles caſe, 
ubl ſupra. 


; None, lead, oz o2her material. 


befo2e the deed be inrolled he levieth a fine, oz maketh a feoffment to the bar- 

cane any.his heirs of the fame lands, and after, and within the ſix moneths the 

deed is ifiroll vathe bargaine ſhall be in by the fine oz feoffment, and not by the 

pad liz) both bp.reaſon of this wozd Only, 6&c. and that the eſtate by 
ommort Law veſted ſhall be p2eferred, 


C Ofany bargain and ſale thereof.”] Firft, what is a bargain and ſale? 
fc. A bargain and ſale is a real contract * upon valuable conſideration foz paſſing 
of mannozs, lands, tenements, 02 hereditaments by ded indented and inrolled 

hit fi moneths after the vace of it, without livery of ſeifin, oz actoznment 


of tendſtts. 

If the bitgain02 be in poſſeſſion, this is a facile and ready aſſurance, but the 
feoffment. reduceth and reffozeth the poſſeſſion to the feoffoz and paſſeth the 
lad to the fepffex, though che feoffoz had been diſſeiſed;#c. and the inrolment is 
not pleadable as the feoffment is. 

'- Decondly, Whether theſe wozds of [ bargain and ſale |] only, oz equipollenc 
w62ds map be uled, tc. to take effect by foce of this Statute + Though it be god 
conſe thole wozbs mentioned in this Act, yet arethey not of neceſſity to be uſed; 
fo} whatſotver W02d upon valuable conſideration would have raiſed an uſe of 
any” lanvp, tetiements, 02 heredicaments at the Common Law, the ſame do 
amotint co a bargain and ſale within this Dtatute : As if a man by ded inden- 
ted and trolled accozding to this Act doth covenant foz valuable conſideration 
to ſtand ſeiſed of lands to the uſe of another, c, this is in nature of a bargain 
and [ale within this Act. | 

A. [tiled of rertain lands in f&, vemiſed the ſame to C. fo2 life, the remainder 
fb) life reſerving a rent at the Feaſt of Daint Michael, andof the Annuntiation 
A, by ftidencare, in conſideration of 501. doth demiſe, grant, ſet, and to farm 
let the fame lands co B. foz 99 pears, reſerving a rent at the ſame Feaſts pze- 
ſently, and C. the leſle fo life did not atte2n3 and it was adjudged, that the ſaid 
demile and grant upon the conſideration of 55 pounds amounted to a bargain 
and ſale foz the ſaid term, So if a man fo valuable conſideration doth by dev 
ilidented and inrolled alien oz grant the landto a man and hts heirs,&c. this is a 
araain within this Dtatnte, & ſic de fimilibus. Wut inaſmuch as rhe intentibie 
of the parties is the pzincipal foundation of the creation of uſes, if by any clauſe 
inthe ded it appeareth, that the intention of the parties was to paſs it in poſ- 
ſefſion by the. Common Law, there no uſe ſhall be raiſed : and therefoze if aup 
letter of. attozney be in the ded, oz a covenant to make livery, oz the like, there 
nothing thall paſs by wap of uſe, but accozding to the intention of the parties 


poſſeſſion hem Common Law. And albeit no valuable conſideration be ex- 


2elled in the Jnidencure, yet if any were given, the ſame may be averred, any 
the landvoth ſufficiently paſs, | 
-- A: by deb indented and inrolled in conſideration of x00 pounds paid by B, 
bargainerh.aud ſeleth the land to B. C. and D. parties to the Jndentures : Ju 
this caſe the land paſſeth to them all; fo2 although the valuable conſideration 
be exp2eſſed to be paid by one, yet it muſt be intenved, chat it was paidfo2 chem 
ail, co the end, that rhe laud may paſs tothem all, accozding to the meaning of 
all the parties, and-a conſideration given by one of the parties, ts ſufficient co 
convey the land to themall. 


.6t i | | Except the-ſame bargain and ſale be made by writing,” Firf, it 
* mult be by waiting, and not by pzint oz ſtamp, 


yp, It muſt be* wiitten in parchment oz paper, and not upon wod, 


-.C Indented.} Jf che ded begin, Hee Indentura, oz, This Audenture, yet if 
the ded be not indented, it isno Jndenturez but if the ded be indented, though 
the dev doth begin, This deed made, withoue mentioning the wozd of Jndenture, 
pet is it a w2iting indented within this Dtatute, In 
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In an action of debt betwen Scudamore and other Plaintifs, and Vanden- T;jq. 29 El. in the 
ſtene Defendant, upon an Indenture of Charter party che caſe was this : The Kings Bench. 
Indenture of Charter party was made between Scudamore and others owners of 
the god Ship, called B. whereof Robert Pitman was Maſter, on the one party, 
and Vandenſicne on the other party, Jn which Jndenture the Plaintif did co- 
venant with the ſaid Vandenitene and Robert Pitman, and alſo Vandenſtene 
covenanted with the Plaintif and Robert Pitman, and bound themſelves co 
the Plaintif, and Robert Pitman, foz perfozmance of covenants in 600 pounds, 

Aud the concluſion of the faid Jndenture was, In witneſs whereof the parties 

aboveſaid to theſe preſent Indentures have put to their ſeals And the ſaid Robert 

Pitman to the ſaid Jndenture put His hand and ſeal, and delivered the ſame, 

Zhe Defendant in bar of the ſaid action pleaded the releaſe of Pitman, #c. 

whereupon the Plaintif demurred. And it was adjudged, that the releaſe of 

Picman did not bar the Plaintif, becauſe he was no party to the Jndenture, And 

the diverſity was taken and agreed between an Jndenture recipzocal between 

parties on the one ſe, and parties on the other ſide, as this was fo2 there no 

bond, covenant, Wu can be made to 02 with any that ts not party to the 

ded, YEut where the did indented 1s not rectpzocal, but is without a Between, See the: firſt part 
&c. as, Omnibus Chriſti hdelibus, &c. there a bond, covenant, oz grant map be *f the Inſticuces, 


made £0 divers leveral perſons. | | Woke 


£ | Obligation 16, 
& And inrolled. } Qthcit the Indenture (as hath been ſaid) may be either 39 £.3-39. 40 E-3 
of parchment o2 paper, yet the inrolment muſk be in-parchment only ; and fo tt 5: 
ts cxp2efſed in the clauſe of inrolment by the Clerk of the peace, viz. That he 
ſhall ſifficiently inrol and ingrofs *in parchment the fame. And ſo much is im- * Noa, 
plied, when the inrolment is in any of the Kings Courts of recozd at Weſtmin- 
ſterz and fo was it adjudged, as M, Plowden cited tt befoze the Lo2ds in Par- 
ltament, anno 23 Eliz. in the great caſe between Herbert and Vernon, which J 
heard, and obſerved, 


A d&d knowledged by the husband and wife ſhall by the Common Law be 
inrolled only fo2 the husband, and not foz the wife, by reaſon of the covertuze 3 
and though it be inrolled fo2 both, it bindeth her not. Dtherwiſe. it is by cuſtom, ; 
and none hath power co examine a feme covert without Writ, 29 H.8. tit. Faits 
ivroll” Br. 14. 7 E.4-5. Vid. 34 H.8. c.22, 18 E.3.29. 45 Afl.S. 14 E.3. execution 
73+ 19 R.2. cltoppel 281. 21 E.3.43. 24 E.3.64. 21 Eliz, Dyer fol. 363. Kelwey 
12 R.7. £4, & 12 H.4.12. 29 H.8. faits inrol Br.15. lib. 10, Mary Portingtons caſe, 
fol. 42. 


If an infant acknowledgeth a Recognizance, Statute Perchant, Statuts Dta- vid. Regiſt, f. 150 
ple, oz Dbligation in the nature of a Statute Staple, o2 inrol an Dbligation, F-N.B.r04 k. Dyer 
in all theſe caſes he mult avoid it in an audita quercla, during his minozity; foz 7 ps ag dart 
ic mult be tried by Inſpection, and theſe concern but perſonal duties, But if an 5 ped 
infant bargain and ſell lands which are in the realty by d&#d indented and in- > 26, 19 E.3.76 
rolled, he may avoid it when he will; fo2 the ded was of no effect to raiſe an 10 E.z. enfant 6x 
uſe : and this D:atute is to be intended of lawful and effectual bargains and 22 £3: audira 
ſales, and ſuch as would have raiſed uſes at the Common Law, and doth only 427: 8 46.39 

: . . $ Be4igl, I HJ 
reſtrain the execution of them that be of effect, except the ded be inrolled, And 15, ,; Hs 5. 
this andeth with the reaſon of the Common Law, that none but effectual 48 E.3.33. 16 H.7 
deds ought to be inrolled 3 and therefoze a deed of feoffment ought not co be 5: 44 £:3-7+ b- 
inro{{ed befo2e livery, But in caſe of a fine che infant muſk reverſe it during 
his minozitp : fo2 the conuſance is taken by fozce of the Kings Writ befoze a 


Audge, aud is voidable by the Common Law, 

That uyon a bargain and ſale by deed indented and inrolled, a rent map be 
reſerved, fa2 th2 uſe and poſſeſſion paſſech tanquam uno flatu. Dee lib.z, f.54. in 
Dir Hugh Cholmlcys caſe, 


C [!n any of the Kings Courts of record at Weſtminſter.] That is, in 
ES | Rrrr the 


37 H.8.c.i.3E6 
C.I, 


* 9E.4-2, 10 HJ 
7, 


Dyer 5 El. 212, 
Paſch' 4 El. Ro:, 
$12, adjudge fur 
demurrer, Po- 
phams cafe, Lib. 
Int. Coke f.g56. 
Lib.s. fol.1., . 
Claycons caſe, 


Lib. fol. t. b. 
Clay. ons caſe, udi 
ſup. adjudge 
Trin, 21 El3Z. 1 
communt banco. 
6 E.6. faits inrol. 
Br.g. per les Ju- 
ſtices. 


* Nota, Except is 
more chen Unicls. 


Trin, 42 El. Ror- 
1047.1n communal 
banco in repl. 


- 
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the Kings Bench, the Chancery, the Common Pleas and the Cxchequer, And 
though the wozds be, at Weſtminſter, fo that at the time of the making of this 
Act, theſe Courts were there 3 yet if theſe be adjourned into another place, the 
inrolment may be in any of theſe Courtsz foz the inrolment is confined to the 
Courts, whereſoever they be holden, 


C Or elſe in the ſame County, &c. before the Cſtos Rotulorum, 
and two Juſtices of peace, and the Clerk of the peace, &c. 


C Cuſtos Rot.*} This Dfficer is a Juſtice of Peace, and is of the gift of 
the Lozd Chancelloz, 02 Lozd Keeper, and he may exerciſe his office by deputy, 
He hath the keeping of all bargains and ſales by deed indented and inrolled, 
and of all the recozds and rolls of the Seſſions of peace, * and of the commiſſion 
of peace it felf, and thereof he taketh the name of his office, to put him in mind 
of his duty. Þe hath the gift of the Clerkſ}ip of the peace, to exerciſe by him- 


ſelf oz his deputy, but he continueth no longer in his placeFþen the Cutios Ro- 
tulorum doth, 


C The ſame inrolment to be had within fix moneths next after the 


date of the ſame writing indented. ] The fir moneths ſjall be accounted 
after the computation of 28 days to the moneth. After the date, and after the 
day of the date upon this Act is all one; ſo as the date it ſelf is taken excluſive, 
And pet in the repozt of Juſtice Daliſon tt is ſaid, that it was holden anno 4 Eliz, 
that if ir be inrolled the ſame day it bears date, tit is ſufficient; but the ſafer 
way is to inrol it after the day of the date, And pet where it hath a date, and is 
delivered after,it ſhall take effect to paſs from the bargainoz from the delivery ; 
fo2 then it became His deed, and not from the date : but the deed muſt be inrol- 
led wichin ſir moneths after the date, | 

Every deed ſhall be intended to be delivered on the ſame day that it bears 
date, ttnleſs the contrary be pzobed. And it is the beſt courſe (accozding to the 
intendment of Law) to deliver it the ſame day that it bears date, But if the 
deed indented hath no date, then the day of the delivery is the day of ; date of 
that deed, and may be inrolled within fix moneths after the delivery, And when 
the deed is inrolled within the ſix moneths, then it paſſeth from the delivery of 
the deed, And albeit after the deliverp and acknowledgment, either the bar- 
raino2 02 the bargainee dye befo2e inrolment, yet the land paſſeth by this Act ; 
fo! the wo2ds thereof be : No mannors, lands, tenements, or hereditaments ſhall 
paſs of any eſtate of inheritance or frechold, * except the deed be inrolled. So 
as by the Common Law-and the Statute of 27 Hen.8. of uſes, it ould have 


prey And by the wozds of this Statute, when the deed is inrolled, it oe 
ab initto, 


LEctween Andrew Mallery Plaintif, and Jennings and others Defendants; the 
caſe was this ; Dne Sewſter was ſeiſed of certain lands in fee, and knowledged 
a Recogiizance to Turner, whoſe Crecutrix bzougtht a Scire fac? upon the Re- 
coxnizance bearing date the 9 day of November, an. 41 Eliz. againſt Sewſter, 
and alledged him to be ſeiſed of the ſaid lands in dominico ſuo, ut de feodo. the 
day of the Scire fac* bzought, which was traverſed by the other party, And the 
tritth of the caſe, being by long; pleading viſcloſed to the Courc, was this : Sew- 
ſter 7. die Noyem. befoze the Recognizance knowledged, by deed indented fo2 
money, hav bargained and ſold the ſaid land to another,and the deed was inrollev 
20 Nov, following. * The queſtion was, Whether Sewſter was upon the whole 
matter ſeiſed itn fee che 9 day of November, the deed being not inrolled until the 
twentieth of che lame November. And it was adjudged una voce, that Sewſter 


- WS not leiſed in fee of the land the 9 dap of November, foz that when the deed 


was inretled, the bargainee was in judgment of Law ſeiſed of that land, from 
148 dciivery of the deed, And it was reſolved, that neither the death of the bar 


gainoz 
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caino2, no2 of the bargainee befoze inrolment, ſhall hinder the paſting of the 
eſfate, And that a releaſe of a ſtranger to the bargainee befoze inrolment ts. 
cod. £©96 as it hold not by relation between the parties by fiction of Law; 
but in point of ſkate as well to them as to rangers alſo, And that a recove- 
ry ſuffered againſt the barccainee befoze inrolment ( the deed indented being 
after within the fir monechs inrolled ) is god, fo2 that the bargainee was 
cenant of the freehold in judgment of Law at the time of the recovery. And 
non refert, when the deed indented 1s knowledged, ſo tit. be inrolled within 
the fir moneths, Andal! this was afterwards affirmed foz good Law by 
the Court of Common Pleas Trin. 3 Jac. Regis, upon a ſpecial verdict Trio. 3 Jac. in 
given in an cjectione firmez between Lellingham Plaintif of the demiſe of <22mun bancoin 
Thomas Fitzhcrbert Eſquire, and Alſop Defendant : And further, it was there xk, b, DBM 
reſolved, that if che bargainee of land after the bargain and ſale, and be- Plaintif,and Alſop 
fore the inrolment doth bargain and ſell the ſame by deed indented and ty- Defendant. 
rolled to another 3 and after the fir deed ts inrolled within the ſix moneths, 

the bargain and fale by the bargatnee is god : but there in the pzincipal caſe, 

in reſpec of the ſpecial manner of the penning of the mean bargain and ſale, 
the Court being divived, viz. thzcee Judges againft two, judgment was given 
again(t tt. 

"The day of the moneth, and the year of otr Lozd and Saviour Chaift, and 
the pear of the Kings raign are the uſual dates of deeds, And the day of the 
moneth by the Nones, Ives, 02 Kalends ts ſufficient, 


© The Cuſtos Rotulorun, or Juſtices of the Peace, and Clerk, ta- 
king for the inrolment of every fuch writing, &c. twoſhillings, &c. ] 
A cod p2eſident, when Parliaments appoint new labours, #c. that they wonly 
alſo limit and ſet down in certain what fees ſhall be taken foz the ſame. as 
here tit ts done, 


C The Clerk of the peace ſhall ſufficiently inrol in parchment, &c. 
Df this ſomewhat hath been ſaid befoze, 


C Shall deliver them to the Cuſtos Rotulorum. ] Foz ( as hath been 
ſaid) he is the keeper of the Recozds and Rolls of the Seſſions of the peace of 
that County, 


Provided always that this Act, nor any thing therein contained, 
extend not to any mannor, lands, tenements, or hereditaments, lying 
or being within any City, Borough, or Town corporate within 
this Realm, wherein the Mayors, Recorders, Chamberlains, Bailifs, ' 
or other Officer or Officers have' authority, or have lawfully uſed 
to inrol any evidences, deeds, or other writings within their pre- 
cinct or limits: Any thing in this Act contained to the contrary not- 
withſtanding, 


C In any City, Borough, or Town corporate, wherein the May- 6 El. Dyer 229. in 
, hority inrol evid & Chilberns caſc. 
ors, &c. have authority to inrol evidences, &c. ] Reſolved by the 
opinion of the Juſtices of both Benches, that a bargain and ſale foz valuable 
conſideration of houſes, o2 lands in London, c. by wow only is ſufficient to 
pals the ſame 3 fo2 that Houſes and lands in any City, c. are exempted out 
of this Act : and at the Common Law ſuch a bargain and ſale by wozd onlp 
raiſed an uſe, Aud the ®tatute of 27 K.8, cap. 10. both transfer the uſe into 


poſleſlion, 
Rrrr 2 | When 
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Stat, de 27 H1.8. Cap. 16. 


Hill. 20 E. I. in 
banco Rot. 100» 
Somerſet» 


When the makers of this Ac had app2opziated the inrolment of all Jn- 
dentures of bargain and ſale to the Kings four Courts afozeſaid, it was ne- 
ceſſary to make a pzoviſion fo2 Cities, #c. which had. authozity to inrol, and 
that there ſuch bargains and ſales ſhould be inrolled, Sed deſunt verba : foz, 
by the wozds, the Panno2s, Lands, Tenements, and Yereditaments are ex- 
cnn out of the ſaid Act, without any p2oviſion foz inrolment within thole 

ities, Ec. 

Af a deed be ewed in Court, 02 in the cuſtody of the Court, and by miſ- 
chance the ſeal is bzoken off, the Court ſhall inrol the deed in Court foz che 
avail of the party. 


ne rn—_— _—  —— — 


An Expoſztion upon the Statute of 32 H.8. Cap.s. 
Of Executions. 


vw Hereas before this time divers and ſundry perſons have ſued 

executions, as well upon judgments for them given of their 
debts or damages, as upon ſuch Statutes Merchants, Statutes of the 
Staple, or Recognizances, as have been to them before made, recogni- 
zed, and knowledged ; and thereupon ſuch lands, tenements, and 
other hereditaments, as were liable to the ſame execution, have been 
by reaſonable extent to them delivered in execution for the ſatisfaQti- 
on of their ſaid debts and damages, according to the Laws of this 
Realm. Nevertheleſs, it hath been oftentimes ſeen, that ſuch lands, 
tenements, and hereditaments ſo delivered, and had in execution, 
have been recovered, or lawfully deveſted, takenaway orevictedfrom 
the. poſleſton of the ſaid recoverers, obligees or recognizees, their ex- 
ecutors or aſſigns, before ſuch time as they have been fully ſatisfied 
and payed of their debts and damages, without any manner fraud, de- 
ceit, covin, colluſion, or other default 1n the faid recoverers, obligees, 
or recogniſees, their executors and aſſigns, by reaſon whereof theſaid 
recoverers, obligeesand recogniſces have been thereby ſet cleerly with- 
out remedy, by any manner fuit of the Law, to recover or come by 
any ſuch part or parcel of their ſaid debts and damages as was behind, 
and nat by them levied or received, before ſuch time as the ſaid lands, 
tenements, and other hereditaments ſo by them had in execution, 
were recovered, lawfully deveſted, taken or evicted out of, and from 
their poſlefſions, as is aforeſaid, to their great hurt and loſs, and much 
ſeeming to be againſt equal juſtice and good conſcience. 

For reformation whereof, be it enafted by authority of this preſent 
Parliament, that if hereafter any ſuch lands, tenements, or heredita- 
ments, as be, or ſhall be had and delivered to any perſon or perſons in 
executian, as is aforeſaid, upon any juſt and lawful title, matter, con- 
dition, or cauſe wherewithal the ſaid lands, tenements, and heredita- 
ments were liable, tied, and bound, at ſuch time as they were delive- 
red and taken into execution, ſhall happen to be recovered, lawfully 


deveſted, taken, or eviced out of, and from the poſſeſſion of any ſuch - 


perſon and perſons as now have and hold, or hereafter ſhall have and 
hold the ſame in execution, as is aforeſaid, without any fraud, deceit, 
covin, colluſion, or other default of the ſaid tenant or tenantsby execu- 
tion, before ſuch time as the ſaid tenants by execution their executors 
or aſſigns, ſhall have fully and wholly levied or received the ſaid 
whole debt and damages, for the which the ſaid lands, tenements, and 
other hereditaments were delivered and taken in execution,as is afore- 
ſaid: then every ſuch recoverer, obligee, and recognizee ſhall and may 
have and purſuz a Writ of Scire facias out of the ſame Court, from 


whence the ſaid former Writ of execution did proceed againſt ſuch 
perſon 


Seat. de 32 H.3. Cop. 5. 


See before the 
Statute of W.2. 
c.18., and the ex- 
poſition upon the 
ſame, 

To what execur1- 
ons this AR ex- 
rendeth unto, 


a.By the Star. of 
W.2. Cap. $. for 
Judgments, and 
cap.45. for Re- 
cognizances, 

b By rhe S:ar. of 
AdGon Burnel, 
IiE.t & 13 E.1! 
de mercat. 5 H-4. 
Cap.12, 

c By the Star, of 
27E 3.C.g. & 22. 
d By the Stat. of 
23 H.8. cap 6. 


Lib. 4. fol. 67. 
Fulwoods caſe, 


Lid. 4+ fol. 65 , 
Fulwoods catic. 


perſon or perſons, as the ſaid Writ of execution was firſt purſued, 
their heirs, executors or aſſigns of ſuch lands, tenements, or heredita- 

' ments, as were or been then liable or charged to the faid execution, 
retornable into the ſame Court at a certain day, being full forty days 
after the date of the ſame. Writ. . 

At which day if the Defendant, being lawfully warned, make de- 
fault, or appear and do not {hew and plead a ſufficient matter or cauſe, 
other then the acceptance of the ſaid lands, tenements, and heredita- 
ments, by the ſaid former Writ of execution, to bar, avoid, or dif- 
charge the ſaid ſuit for the reſidue of the faid debt and damages re- 
maining unleyied, or unreceived by the ſaid former execution: then 
the Lord Chancellor, or other ſuch Juſtice or Juſtices, before whom 
ſuch Writ of Scire facias {hall be retornable, ſhall make eftfoons anew 
Writ or Writs out of the ſaid former record of judgment, Statute 
Merchant, Statute Staple, or recognizance of like nature and effect, as 
the ſaid former Writ of execution was, for the levying of the reſidue 
of all ſuch debt and damage, as then ſhall appear to be unlevied, unſa- 
tisfied, or unpaid of the whole fum or ſums in the faid former Writ 
of execution contained : Any Law, Caſtom, or other thing to the 

.contrary hereof, heretofore uſed, in any wiſe notwithſtanding. 


C That if hereafter any ſich lands, tenements, or hereditaments, as 
be or {hall be had and deliveredto any perſon in execution, &c. 


@ Such lands. ] This hach relation to the Pzeamble , where there are 
rehearſed four kinds of executions of thoſe lands, #c. Firſt, Upon Judgments + 
2, Upon Dtatutes Merchant : 3. Statutes of the Staple : 4. Recognizances, 
Theſe Recogntzances be of two ſozts 3 one, uſual Recognizances taken in any 
of the Kings Cnurts of recozd at Weſtminſter: another, in natrre of a Dtatute 
Dtaple, by the Dtatute of 23 H.8.c.6. This Conuſee of the Dtatute Dtaple here- 
after in this ®cacute is called Dbligee., becauſe in them both the ſeal of the par- 
ty is put, and the © tenant by Elegit upon Judgments and Recogntizances ſhall 
hold the land, #c. until he be anſwered his debc without miſes, coſts, #&c. But 
b tenant by Statuce Perchant, c tenant by Dtatute Dtaple, oz by Recognizance 
4 in nature of a Statute Staple ſhall Hold che land, ec. until his debt be paid to- 
xether with miſes; coſts, #c. Vid. Regiſt.151, 152. 289. F.N.B.131. Flet, lib.2, 
cap 57. lib. intr? Co. 236. Ralt* pl. 542, Dyer 2Eliz. 180, b. 37H. 6.6, 36 H. 6.2. 
2 R.3.8,17. 15 H.7. 40 E.3.28. 


C So had and delivered. ] Had, is by Elegit upon Judgments oz Recog- 
ntzances, to have the moity in execution, | 

Delivered, ts bp Liberate upon the other the of the whole land, #c. of the Co- 
nuſo23 but after theercent in thoſe thze caſes (of the @tatutes, oz recognizances 
in nature of a Dtatute ) retozued, the Conuſee may enter without any delivery 
by the Sheriff by fozce of the Liberate: and he that ſo entreth without any de- 
{tvery is within the aid and benefit of this Ac, which ſpeakech of delivery. 


E Upon any juſt and lawful title, matter, condition, or cauſe. } 


\That tis, upon ſome fozmer juff and lawful ticle, &c. befoze the Judgments, 
[Dlatutes, 02 Recogntzances, 


{ Shall happen to be recovered, deveſted, taken or evicted. ] By 
the concexrc of this Law, the whole land, &c. had in execution, and the whcle in- 
tereſt of the land in execution muſt be recovered, deveſted, oz eviced fo2 the rea- 
{ons and cauſes there expzcſſed, | Crecutis 


Of Executions. 
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Crecution of a Recogutzance by Elegit of lands, #c. of Thomas Camoys was ill. x1E.3.coram 
had by two Perchants ; and afterwards by a fozmer Statute the ſame lands Rege, Ror. 93. 
were out of the hands of the ſaid Perchants delivered to the fozmer Conuſ&, Nerf. 
whereupon the two Perchants deſired to have execution of other lands of the 


faid Thomas Camoys, & conceditur, 


A man maketh a leaſe fo years, rend2ing a rent, the leſſoz oufteth the leſſee, 
and bindeth himſelf in a Dtatute, the land is extended, and deliveredto the Co- 
nuſe, the leſſe re-cnters, this is no evidton within this Statute : foz it appear- 59 was ic holden 


etch by the Pzeamble, that the Conuſee mult be clearly without remedy, #c, but 
here the Coruſee ſhall have the rent reſerved, and the reverſion, 


Paſch* 12 El. in 
communt banco. 


C Before ſuch time, as the ſaid tenants by execution their executors 


or aſſigns, 8c. ] Pere are Adminiſtratozs, and ſo thzough che whole Act un- 

derffod, becauſe thep are in cqual miſchief, And likewiſe and foz the ſame rea- 

ſon, albeit aſlignes be named in thts bzanch, yet are they implied ch2zoughout 

this Act in b2zanches neceſiary, where thep are not named, ZZ ' ; 
The aſſign of parcel is not within this Act, as appeareth by that which hath V'4-46- lib. Aſſccir, 


been ſaid 3 but if there be ſeveral aſſignees, and the land is evicted from them 


Scire fac* 134, 


all, they are within the lecter aud remedy of this Act, becauſe the whole is 
evicted from them, and they may have a re-extent foz the whole debt, accozding 


to the wo2ds and meaning of this Ac, 

Which caſe in 46 lib. Af. becauſe it hath been often 
miſkaken, and miſ-applied by many, we will trulp 
put the ſame. A. ſeiſed of black acre, and white acre 
in fee, acknowledgeth a Dtatute Perchant to }]. and 
infcoffeth B. of whice acre, ]. ſueth execution of black 
acre out of the poſſeſſion of A. the Conuſoz, and of 
white acre out of the poſſeſiton of B, A. conveyeth 
black acre to C. in fee, ]. tenant by Statute Merchant 
aſſigneth his interett to D. C. the afſigne of A. ſueth 
a Scire fac* againſt D. aflignee of J, and tendzeth the 
money that is behind, D. the Detendant pleadeth to 


See the Star. de Mercat. 13E. 1. Solent livers al 


 Merchanc routs les blens del dettor, & tours ſes 


terres per reaſonable exrenct a tener jeſque a tant 
que le dett ſerr” levie pleinmenr. No'withſtand- 
ing by good confiruftion the Conuſor ſhall have 
a Scire tac? upon render of the debr, with miſes 
and coſtages 3 for the land was delivered in na» 
rure of a gape, though 17 E.3.43. b. and 18 E.3.11. 
ſeem ro the contrary, but in 21 t.. 3. tl. Scire 
facias 109. & 47 E.3-11. a Scire facias was granted; 
32 E.3. Scire fac' 101. the aſſignee of the Conu- 
ſor (hall have the Scire fac* 6 E.3.53. acc". 


the Writ, fo2 that C. tenant of the freehold of white acre, whereof erecution 
was alſo ſued of recozd,is not named in the Writ,towhom this ſuit was as well 
given, as tothe Plaintif, Judgment of the Writ, 8 non allocatur 3 whereby it 
appeareth by the rule of the Court, that any one feoffg may have a Scire fac”, 


and tender * the whole money to the tenant by Dtatute Perchanr,oz to his al- 
ſignee, Another exception was taken to the Writ, foz that every Scire tac* ought 
to be warranced oz grounded upon a reco2v, and this Scire tac? is not grounded 


* Nota, Hereby 
the land of the 
Other feoffee ſhall 
be diſcharged, 


upon the reco2d, buc maintajued upon a ſuggeſtion of tendzing of the monep, when the whole 
in which caſe he ought to have a Venire fac', and not this Writ of Scire fac*, & 4ebt is paid. 

non allocatur 3 whereby it appeareth, that partly upon a reco2d, and partly upon - R317. IS a7 
a ſug;geition ( no Scire facias being granted without ſome ſuggeſtion ) the Scire * 

tac* upon this certainty of che tender was maintainable, Laftly, Jt was except- 

ed againſt the Writ, that it appeared to the Court, that the Scire tac' was 

b2zought by the afſignce of black acre, againlt the aſſignee of tenant by Scatute 

Merchant, ſo as each of them, as well of the one part as of the other, Plain- 

tif and Defendanc, were ſtrangers to the reco2d, & non allocatur, foz that it had Vid- 17 E.3-43. b. 


been often ſecn, that this Writ vid lye as well between trangers, as p2ivies, 
and the UWric of Venire fac? alſo to make the Conulee, xc. to account, #c. Then 


21 E.3. Scire fac? 
109. 47 E:3-11» 


doth Belknap of counſel with the Defendant put a caſe upon the Dtatute of 

Gloc. cap 3. It is civen by Scatute (ſaich he) that if the father alien che right ©19c- 6 EI. c-3; 
of the mocher, thar the ſon and heir of the mother ſhall not be barred, if he hath . 
not alſers by viſcent, #c, and other lands may afcer deſcend to him from his fas 


ther, that the alience of the father ſhall have recovery againſt him by Scire fac?: 
but if lands deſcend to him afterwards from his father, and he alieneth the 
lands, which he recovered as heir co his mother, the alience of the father ſhall 

not 


See the Stat. de 
Mercar. 1; E.1, 
ubi ſup. 


Star. de 32 H.8. Cop. 5. 


not have a Scire fac? againſt the altence of the heir ; which opinion is grounded 
upon theſe wo2ds in the Statute, Donques avera le tenant, (id eſt, the alienee 
of the father) recovery vers luy (id eſt, the ſon and heir of the mother) dela ſcifin 
ſon mere, &c. And therefoze Belknap concludeth, that no Scire fac? lieth againſt 
the alienee in that caſe, no moze here, Whereunto Thorp chief Juftice anſwer- 
eth, Althouh it be ſo in the caſe put by Belknap, it is given by the Statute, #c. 
Wherefoze, (ſaith Thorp) will pou receive the money, oz no 2 Belknap, Pes, if 
he will tender the miſes and coſtages.' Kirton, the miſes and coſtages fall be 
taxed by the Court. Thorp, thep ſhall not; foy we cannot know them + and 
after he tendzed a demp Wark foz miſes and coſtages, and the other ſaid they 
were not ſufficient, and the Court held them ſufficient, Thorp demanded, if he 


would receive the money, oz no, foz miſes and coſtages, as he tendzed, other- 


Vid. lib.q. f.69. in 
Fulwoods caſc. 
2R.3.8,17. 16 H.7 
47 Ec. f.11,12. 
44 E.3.14,16. 


wiſe we will (ſaith he) re-bail to the party his mony, And afterwards he recci- 
ved the ſame, andthe Plaintik had execution. 

Theſe things are neceſſary to be known;fo2 the better underſkanding of this 
Dtatute of 32 H.8. 


C Shall have fully and wholly levied or received the ſaid whole 


debt. ] Although the Conuſee have received the whole debt by execution upon - 
the Statute Merchant, Statute Staple, oz Recogntizance in the nature of a 
Statute Staple, yet cannot the Conuſoz enter; foz he muſt hold the land until 
he be ſatisfied, not only of his debt, but of his coſts, damages, labours, and ex- 
pences 2: otherwile it is in caſe of Elegit, as hath been ſaid, foz there after the 
debt ſatisfied, the Conuſo2 may enter : fo2 tenant by Elegit holdeth the land 
but until the debt be ſatisfied. 


C For which the ſaid lands were delivered, &c. ] Theſe wozds are 
not to be taken literally, but accozding to the meaning of the makers of this 
Law, and ever ſuch conſfruction is to be made,as the party grieved, and in equal 
milchicf may be relieved : And therefoze if a Deigniozy conſiſting of fealty and 
rent be delivered in execution, and after the rent become ſecke by ſurplulage, 
and after is evicted, he ſhall have the remedy of this Statute 3 but if a villain 
be delivered in erecution, and the villain purchaſe land in fee, and the tenanc by 
execution enter into the perquiſite of the villain, and after it is evicted, he ſhall 
have no remedy by this Dtatute, the cauſe is apparent, | 


C Then every ſuch recoverer, obligee, and recogniſce ſhall and 
may have a Writ of Scire fac* out of the ſame Court. \ Jt judgment 
and execution be awarded in the Court of Common Pleas, and in a Writ of 
erro2 the judgment tis affirmed in the Kings Bench, the tenant by execution 
may upon eviction have a Scire fac' out of the Kings Wench fo2 it is the ſame 
Court in equal miſchief co the party grieved, | 
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* An Expoſetion upon the latter part of the Statute of 
32 H.8.cap. 28. concerning Diſcontinuances, &>c. 


ND moreover, for certain conſiderations, beit enated, by autho- 

rity aforeſaid that no fine, feoffment, or otheraG& or ads hereaf- 
ter to be made, ſuffred, or done by the husband only, of any mannors 
lands, tenements, or hereditaments, being the inheritance or freehold 
of his wife, during the coverture between them, ſhall in any wiſe be, 
or make any diſcontinuance thereof, or be prejudicial or hurtful to 
the ſaid wife, or to her heirs, orto ſuchas ſhall have right, title, or in- 
tereſt to the ſame, by the death of ſuch wife or wives. But that the 
ſame wife or her heirs, and ſuch other to whom ſuch right ſhall apper- 
tain, after her deceaſe, ſhall and may then lawfully. enter into all fuch 
mannors, lands, tenements, and hereditaments, according to their rights 
and titles therein: any ſuch fine, feofiment, or other a& to the con- 
trary notwithſtanding : fines levied by the husband and wife (where- 
unto the ſaid wife is party and privy) only except. 


_ Ox lib.s. fol.7 1,72, &c, Grenelics caſe, Dier 4 & 5 Ph.& Mar.162. 2 El.191.b. 
Hawtries caſe, 21 El. 363. b. | 
Ue will add hereun# a notable and a leading caſe upon this part of the Act 
vulgarly and commonly cited by the name of Beaumonts caſe; the truth of which Mich. 4 & 5 El. in 
was, that Humfrey Foſter ſeiſed in fe of the ſite of the monaſtery of Gracedieu S*accario. 
int? alia, gave them to John Beaumont Cſquire, and Eliz, his wife, and to the 
heirs of their two bodies begotten, the remainder in fe to the ſaid J. Beaumont, 
An. 6 E.6. Joh. Beaumont levied a fine thereof, with pzoclamation come ceo, 8&c.  _ 
to King E4.6. his heirs and ſucceſſo2s : King Ed. 6. anno Regni ſui 7. granted Juſtice Dalyſon 
the ſaid ſite #c. by his letters patents to Francis Earl of Huntingdon and his * 
heirs in fee farm 3 afterwards John Beaumont died, after whoſe death, and 
within five years Eliz. entred, inclatming her eſtate 3 the fee farm rent was be- 
hind: Henry Earl of Huntingdon, ſon and heir of Francis, having the inheris 
tance of Gracedicu tc, was called into the Exchequer fo the arrerages of the 
ſaid fee farm, where all the ſaid caſe being diſcloſed in pleading; at the laſt up- 
on open argument, great deliberation and conference, five points were reſolved 
and adjudged 2 
Firſt, Albeit the King is not named in the Act, pet he is bound by the Act, « Vid.lib.r1.f.92.a 
becauſe it is made to ſuppzeſs a wong, and to give her &c. that right had a ag Trang. 4 
moze ſpeedy remedy, viz. by entry, where, by the Common Law, the #c. was $.guior Berklves 
d2iven to a real action, and everp a diſcontinuance wozketh a w2ong, and the caſe acc*. 
King being Gods Lieutenant b cannot do wzong, and therefoze that the entry © 13 E.4-8. lib.x, 
of Eliz. was lawful, ac, fol. 44. Alren | 
Secondly, Albeit the wo2ds of this Act be | being the inheritance or freehold Woods calc acc's 
of the wife: | and in this caſe the lands were as well the freehold and inheritance 
of the husband as of the wife, yet foz that it was a beneficial Law to ſuppzeſs a 
w2ong, and to give the party w2onged a ſpeedy remedy, and that it was in equal 
milchiek, it was adjudged to be within this Dtatute : and this point hath been , 14, patyſon an. 
commonly cited in arguments in Weſtminlter-hall, and at @ots, #c. by the name 5 E1. Dier 18 El. 
of Beaumonts caſe. 351. acc'. Dier 
c Thirdly, That the fine with Pzoclamations levied by the husband only, ?? ey arg 
was a bar by the ®tatute of 4 H.7. becauſe the iſlue in tail muſt claim as heir pedo. 27: 


Beaumonts caſe. 
to both of them, $ H,7.32, by Brian 
@ſſl Fourthly, 


_— II 


Es 


Stat. de 32 H.8. Cap.28. 


Lib.9. fol.1 39. ubi 
ſupr. 


7 R.4-16. 11%, 9. 
fol. 139. ubl ſup. 


Qtkerwiſe it is in 
the cale of a com- 
mon perſon, fqr 
he ſhall be exone- 
rated of rhe rent 
during the ſtate 
evicted, becauſe 
the rent was re- 
{erved out of the 
whole eſtate, 


Fourthly, That the Cate of the wife was changed to an eſtate foz life diſpun- 
iſ-able of waſte, fo2 that the iſſue in tail by the fine was diſabled to inherit; as 
if che voniees had been vivozced cauſa conſanguinitaris, 6c. whereby the iſſne was 
diſabled to inherit, the donees ſhould have had but an eſfate foz life : but in 
that caſe they thall be puniſhable foz wafte, becatife the eftate in tail was never 
perfect, but defeaſible by divozce ab initio. | | 

Fifthly, That when Eliz. entred upon Carl Henry into Gracedien, 8c. and 
defeated the fee farm during her eſfatc, yet the Carl having an effate of inheri- 
tance remaining in him, the fee farm rent, which was reſerved pzeſencly by the 
Kings p2erogative, was leviable upon his other lands during the effate of Eli- 
zaberh 3 foz now upon the matter it isas much in the Kings caſe, as if Eliza- 
beth, being in ſetſou of her eſtate, the King had granted the inheritance after 
her eſtate ended to the Carl and his heirs, reſerving the rent p2eſently : But 
T.ucen Elizabeth, being acquainted with the equity of the caſe, was pleaſed by 
Letters Patents under the great Deal, which we have ſeen, to exonerate Carl 
Henry of the arrerages, and of the fee farm it ſelf, during the continuance of 
the citate of the ſaid Eliz. that had eviced the land from him $ which caſe we 
have repozted the nioze at large, fo2 that in the collections of my Lozd Dyer, 
wiitten with his own hand, which we have ſeen, repo2teth this caſe, and maketh 
a quetion in theſe wows : Si lentre la feme ſoit congeable per leftatute, eo que le 
Roy nelt ly per le{tatute, which was juſtly omitted out of the p2int, fo2 that the 
judgment, as is afozeſgid, was given againft that pzivate opinion. And tt hath 
been very many times ſince adjudged in the Exchequer, in pleading foz the diſ- 
charge of the debts of Henry Earl of Huntingdon, that the entry of the ſaid Eliz. 
was lawful, divers whereof we have ſeen, | 
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An Expoſetion por the Statute of 32 H.8. Cap.3S. 


concerning what marriages be lawful, and what not. 


EE the firſt part of the Inſtitutes; Sed. 380. fol. 235. a. Parſons caſe upon 
this Act of 32 H.8. 
Foz the better underſfanding whereof, and of this Statute, the Levitical de- 
grees are neceſlary to be ſet down in certain, 
It is to be underſtod, chat by the 18 Chapter of Leviticus, not only degrees 
of kinred and conſanguinity, but degrees of affinity and alliance do lec matri- 
mony, which may belt be illuſkrated and expzeſſed in this manner : 


| 


| Of the Mans part, | 


7 "S448 : See theſe degrees 
Degrees of Kinred and Con- Degrees of affinity or Alli- . 
IE ſanguinity prohibited, | ance prohibiced. ke EO _ 


25 H.8. cap.22. & 
28 H.8. CAP. 7. 


Cs ; COINCIY —— 
= fathers His uncles En K.. farhers|__{ His fathers 


= Wis mo- [= is mothers 
| 


fiſter. |] ther. |”, fiſter. wife. wife. a wives daughter,| 
. 4 man may His is brother: , man may\__ 'Kis wives| 
| His aſter. =] at dmg | wife; I=ſurs not W_ 19 (| fiſter. 
WM _ 
, His ſons = or his i \ 
f Is daughter. | wives daughter. 
The daughter of his ſon, The daughter of his wiy 
or daughter. | __ fon, or daughter, 
[Of Of the Womans part. | 
Jer fathers _ Her fa- Her m mothers Her aunts Her mothers 
[brother fr. ther. [7 brother, hasband. || husband. 
Her bro- |__|4 woman may er ſiſte A woman | _ [ger husbands 
|"ther. ther. Ones. not marry. eg | Ow | 1 brother, 
| Mats 
. | Her daughrters| 
=__ | | | . hucband. "ll 
-0620Þ ? 
The ſon of her ſon, IThe ſon of her husband 
or daughter. | ſon, or daughter. 


Theſe be the Levitical degr&es, which extenv as well co the woman as to the 
man, And herein note, that albeic the marriage of the nephew cum amita 8 
matertera is fozbidden by the ſaid 18 Chapcer of Leviticus, and by expzeſs 
wowws the marriage of the uncle with the ag day thereby Nohibited, yet t 
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F+at, de 32 H.s. Cap. 38. | 


the fame p2ohibited, Quia eandem habent rationem propinquitatis cum eis qui 
nominatim prohibentur, & fic de fimilibus, | 
15y the P2eamble of this Statute it appeareth, That by other prohibitions = 
then Gods Law admitted for their lucre by that Court invented, the difpenſation 
whereof they always: reſerved to therhſclves, ( where there arc expreſſed theſe ex- 
z 18 E.4.28,29, amplcs: ) Firſt, As in kinredand affinity between a Coutins germans, and ſo to the 
_ 11 H.4476. tourth degree. Secondly, þ Carnal knowledge of any of the fame kin or affinity be- 
þ 24 H.*. baſtard fore in ſuch outward degrees. But now by this Act all perſons are declared to 
_ 6 be lawfnl to contract matrimony, that be not pzshibiced by Gods Law tomar- « 
coram rege,Chad- TY, and that no reſervation oz p2ohibitton ( Gods Law excepted ) ſhall crouble 
worths caſe in the 02 tmpeach any marriage without the Levitical degrees, ©9 as withour ques 
x. part Inftic. ub1 ffion, the ſon of the father, by another wife, and the daughter of the mother, 
fupra. by another husband, and e converſo, may marry, And now at this day men 
ned not to be at that charge aud ſuic that Roger Donmgton was, who foz that 
he had committed. foznication befoze marriage, with one that was of kin to 
his wife in the fourth degre, was daiven to ſue fo2 a legitimation of his mar- 
riage. | | 
9g the Dtatute of 1 & 2 Phil, & Mar. c. 8, a divozce propter impedimentum 
publicz honeſtatis & juſtitiz. | | 
vid. Conc. Trig.  MFeither after this Dtatute can the husband. be afraid toloſe his wife, oz the 
ſefl.24. cap.2. de Wife her husband, no2 the heir of them to be baſtarded, fo2 that the husband be- 
reform, Bradt.119.4 fo2e marriage had been godfather either at Baptiſm, oz Confirmation co the 
_— ape os, Couſin of his wife, oz that ſhe had been godmother befoze the marriage to the 
Via oy 3:3 4.25 Couſin of her husband, foz the divozces cauſa * compaternitatis & commaternica- 
* Fra&. vbi iup. tis ( Which in the Act-of 1 & 2 Phif. & Mar. is called cognatio ſpiritualis ) are ' 
1 & 2Phil. & M. by this Ac taken away; and the divozce cauſa profciſonis alſo, and fo is the 


= pg eh kg Divo2ce cauſa cognationis legalis, that is to ſay, jure adoptionis, 8 fic de fumi- 
een”. wa | | 


Paſch. 32 E. 1. Alice de Stirchley twk to husband William de Chaddeworth, and after, at her 
coram rege,ror.83 [ttit, was divorced from him, and the cauſe of the divozce is exp2eſſed in the re- 
Not, co2d, Et fuit canfa divortii, eo quod diQtus Williclmus de Chaddeworth carnaliter 
cognoverat quandam filiam dice Aliciz Stircheley, antequam ipſam deponſavit. 
Levi', cap. 12. 15» the Levitical degrees it is p2ohibited, that a man ſhall not uncover che 
VCL17. nakeducſs of his wife, and of her daughter, and ſo it is of the reſt of the degrees 
there P20hibited, | 
By this Act of 32 H.8. the divozce cauſa prazcontracus was taken away, where 
tyze marriage was conſummate. hy, carnal, copulation, #c, but that 1s repealed, 
aud the divo2ce aflowed by the Dtatute of 2 E.6. capi23., and 1 El. cap.1, 
Liv.g. fol.299 a ZEhe recfiue of rhe Act of 32.4.8. was repealed by 1 & 2 Phil. & Mar. cap. 8. 
o i {:f4 


Charies Buotings and revived r'Eliz.capt. | © ot MITES h 

cate, 119.6, fo-65: ut our chief aim and enveavorit being to fet-vown in all the parts of che 
BraQon, 1.4 f.298- | 

b. 


Inſtitutes, how the Law at this day ſtandeth, notwithſtanding the change any 
alteration of many Statutes, antthe repeals of divers,and after reyeals of tholg 
tepeals, and the reviving of Dtatutes repealed, tc. and having mentioned the di- 
boxce caula-profeihionis, 'itt hali-be-neceſſary in this place to declare what the 
Law tis at this dap -concerning the marriage of Eccleſiaſtical perſons. And co 
that end we will 'reporc a caſe reſolved, which concerneth not only the point in 
queſtion, but another matter of great conſequence. which, becauſe the rule and 
diſcuſſing of both points ſtand in effect upon the ſame ground of reaſon, we will 
relate the whole-caſes. 151 490d 1 
At the Seffion of Parhianient holden anno 4 Regis Jacobi; itpon @ b2anch of 
an Act mave at the firſt Seſſion in the firſt year of his Bajeſties reign, fo con- 
tinuance and reviving of divers Statutes, is was enaged, Thar an Ac made in 
the firſt year of Queen Mary, Stat.2.cap.2. entituled, Ar Ad for the repeal of cer- 
tain Statutes made jn-the time of King Edw.6. ſhould and repealed and void, 
two doubts were moved: the firlt concerning the Biſhops, the ſecond touching 
the lawfulneſs of Eccleſiaſtical perſons marriages 3 the firſt was divided inco 
” two 
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two queſtions : the one, Whether any 'Viſhsp,- made eſpecially fince the firſt - 


day of that firſt Seſſion of Parliamenc, were lawfnl oz no; che other, Whe- 
ther the p2ocedings in the Biſhops; v2 other Eccleſiaſtical Courts, being made 
under the name, ſtile and ſeal of the Biſhops, were warranted by Law. Aud 
the reaſon and caule of theſe two doirbts was this : 35y-the Statute of anno 
x Eds. cap.2. it wag evaded, That Biſhops Gonld not be elective, as befo2e that 
time they had been, but donative by the Kings Letters Patent. . Secondly, 15y 
the ſaid Act it is pz2ovided, That all ſummons, citations, and p2oceſs in Eccle- 
flaſtical Courts ſhould be made in the name and ſtile of the King, and thac their 
P2zoceſs ſhould be ſealed with a ſeal of the Kings arms, #c. And it was ſfrong- 
ly urged and enfo2ced, that this Act of 1 Ed. 6. was now in, fo2ce, and conſe- 
quently, all Biſhops made ( at the leaſt ſince it became of fo2ce) by election, xc. 
and not by donation, acco2ding to the ſaid Act of 1 Edw. 6. are unlawful, aud 
all their p2oceſs, pzocedings, being in their own names, ſtiles and feals (where 
by the ſaid Act they ought to have been in the Kings name, and under the Kings 
ſeal) were all unlawful, and void. And to p2ove, that the faid Art of anno 
1 Edw. 6. was now in fozce, they alledged, that this Act of '1 Edw. 6. 
was repcaled by the faid Act of- 1 Mar. above mentioned, which Act of repeal, 
being repealed by the ſaid bzanch of primo regis Jacobi, conſequently the ſaid 
Act of 1 Edw.6. was thereby revived : fo2 when an Act of repeal is repealed, 
the firlt Ac that was repealed is revived, remoto impedimento reviviſcit ſtatutum, 
and herewith agreth the bok caſe in 15 Ed.3. tit' Petition, placit* 2. And this 
ts true, and cannot be deftted, 

The King having underſtanding hereof, and being infozmed of the conſe- 
quents thereof, being matters tenying not only to the infinite pzejudice of his 
lubjecs in caſes of great impoztance ( eſpecially, tf any Dioceſs had no lawful 
XEtſhop oz ©vinarp) but to the ſcandal and impeachment of his Maſeſties jt- 
fitce not only in thoſe pzocedings, but alſo in adminiſtration of juſkice in cer- 
tain caſes tn his Courts of Common Law at Weltminiter, commanded his two 
chief Jufkices to conſider of the ſaid objections, and to infozm him of che true 
ftate thereof, that either the {cruple conceived-might be cleared and ſatisfied, oz 
the inconvenience (if any were) timely p2ovided foz and p2eventedz who upon 
Diligent confideration had of the ſaid objenion, agred the Law to be ( as the ſatd 


caſe was put) as it had been taken, 1Sut upon further ſearch and conſideractor 


had, other manifeſt and direct matters were foiind to ſattsfie and clear the ſaid 
fcruple and queſtion, which afterwards was agreed and reſolved acco2dingly by 
the chick 15aron and other Judges then attending in the upper houſe of Parlia- 
ment. Foz the underfſfanding whereof it is to be obſerved, that the ſaid Act of 
1 Edw,6. was repealed by thzee ſeveral Acts of Parliament, viz. by the ſaidSta- 
tute of anno 1 Mar. in the whole, 2: By the Ac of x 8 2 Phil. & Mar. c.8. by 
ſufficient wo2ds, as concerning the name, ſtile, and ſeal of their p2oceſs, #c. And 
laſtly, 1By the Stacute of 1 EI. c.1. the whole Ac of 1 Edw.s. ts alfo repcaled : 
foz, Leges polteriores priores tontrarias abrogant; And as a man that ts ſtrongly 
bounden with th2e co2ds 02 ligaments, albeit one oz two of them be united oz 
cut aſuneer, remains botind, notwithſkanditts by aud with the ſecond oz chird, 
which remain firm and untouched ſo a Stacute repealed by fozce of th2e ſeve- 
ral Acts remains repealed, ſo long as any of them remain tn fo2ce, albeit one o2 
two of them be made void : and therefoze alchough the Ac of x Mar. be repealed 
by 1. rcgis Jacobi, yet the other two As temainine! in fozte, rhe Act of anno x 
E.6. remain y2pealed, | WE” 

Firlt therefoze, as to the name, tile, and ſeal, pe, in Eeclefrafttcal Courts, 
it is enacted by 1 & 2 Phil. 8 Mar. cap.s. in theſe wovs : 

And the Eccleſiaſtical juriſdiction. of the Archbiſhops , Biſhops , and Ordi- 
naries to be in the ſame fate for proceſs of ſutes, ptniſhment of crimes, and 
exccution of cenſurcs of the Church, with knowledge of cauſes belonging to 
the ſame _, and as large in thoſe points as the ſaid juriſdiction was 7: aro 20 
Hen. S: | | 
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415y which clauſe, if the Act of repeal of 1 Mar. (now repealed) had never ben 
made, the Ac of 1 Ed.s. as to the name, ftile, and ſeal in Cccleſiaſtical pzocee- 
dings had ben repealed by this latter Act of x & 2 Phil. & Mar. 

35ut it was objected, that the ſaid Act of 1 & 2 Phil. & Mar. ( which is the 
ſecond cozd o2 ligament) is repealed by the Act of x El. c.1. To this it was an- 
fwered and reſolved, that this ſecond co2d 02 ligament remains in fo2ce : koz true 
it is, that the Act of 1 Eliz. repeals the Act of 1 & 2 Phil. & Mar. ſecundum quid, 
but not ſimpliciter 3 foz.the Ac of 1 El. doth repeal every b2anch and article of 
1 & 2 Phil. & Mar. other then fo2 ſuch bzanches as therein be excepted, And af- 
terwards, by another bzanch of che ſaid Act of 1 El. it is enacted, That all other 
Laws and Dtatutes repealed and made void by the ſaid Act of 1 & 2 Ph. & Mar. 
aud not in that Act ſpecially mentioned and revived, ſhould ſtand, remain, and be 
repealed and void, as the ſame were befoze the making of chat Ac. WEut the A 
of x Eds, (as it hath ben often ſaid) is ſufticiently repealed by the Act of 1 &2 
Phil. & Mar. as to the name, file, and ſeal, #c. and the Act of 1 Ed.s. is not ſpes- 
cially mentioned and revived by the Act of 1 El.ſo the ſame remain repealed bp 
the Act of 1 & 2 Phil. & Mar. 

The third Ac which clearly repeals and adnuls the Act of 1 E.s. as well foz 
the making and conſiituting of LBiſhops, as foz the name, tile, and ſeal of pz0- 
ceſs, is the Act of x Eliz. c.1. fo2 that Act doth revive the Act of 25 H.8. c.20. and 
further enageth,that the ſame ſhall and in full fozce and effect toail intents con- 
ſtructions, and purpoſes. By which Act of 25 H.8. it is enadtd as followeth : 

And that at every avoidance of any Archbithoprick, or Biſhoprick, the King, his 
heirs and ſucceſſors may grant to the Prior and Covent, or to the Dean and Chapter 
a licence under the great Scal, as of old time hath been accuſtomed to proceed to an 
ele&tion of an Archbiſhop or Biſhop, with a letter miſhve, containing the name of 
the perſon which they ſhall ele& and chooſe, &c. find accoming to this @tatute 
revived by anno I Eliz. all Archbiſhops and Biſhops at this day be made, and if 
they were made acco2ding to the Act of 1 E.s6. they were unlawful, 

And further it is enacted by the ſaid Act of 25 H.s. That every perſon choſen, 
ele&cd, invelicd, and conſecrated Archbithop or Biſhop, according to the form and 
cﬀfcCt of this Act, &c. ſhall do and execute in every thing and things touching the 
ſame, as any Archbilhop or Biſhop of this Realm, &c. might at any time 
fore do, | 

UWhichlacter bzanch doth extend to all pzoceſs and pzocedings in Eccleſiaſti- 
cal Courts, and that the ſame ſhall be in ſuch ſozt, as the ſame were befo2e the 
Ac of 25 H.8. and befo2e that Act, ihe name, tile, and ſeal of their pzcceis, gc. 
were 8s now they be. | 

And the ſaid Act of 1 Eliz. reviving the Act of 258.8. doth impliedly repeal 
the Act of 1 Ed.6. whicy had repealed 25 H.S, in both the ſaid points: fo2, as 
by repealing of a repeal, the firſt Act is revived 3 ſo by reviving of an Act re- 
pealed, the Act of repeal is made of no fozce, . 

As co the lecoud point, concerning the marriage of Eccleſiaſtical perſons, it 
is to be obſerved, that the intention of the Act of xepeal of anno 1. regis Jacobi, 
was to repeal che Dtatuies of 2 Ed.s6. cap.2. and 5 E.6, cap.12. concerning the 
marriage of Cccleſiaſtical perſons, by which S:aiute of 5 E.6. it is enaced, 
That the matrimony of all and every Priett, and other Ecclefiattical perſon, ſhall be 
adjudged, deemed, and taken for juſt, true, and lawful matrimony, to all intents, 


hereto. 


. conſtruQions, and purpoſes, and that all children born in any ſuch matrimony ſhall 


be deemed, and judged to all intents and purpoſes to be born in lawful matrimony, 
and legitimate, and hereditable to lands, tenements, and hereditaments, and that 
there ſhall be tenant by the curtelie, and tenant in dower, &c. Wut the Ad of 
I Mar, repealing the ſaid Statutes of 1 E.6. concerning Btſhops.as of 2 E.6.c.21. 
and of 5 E.6. concerning marriages of Ecclefiaſtical perſons, and the Statute 
of 1. regis Jacobi repealing generally the Statute of 1 Mar. it foiloweth, that 
if no other Datute had repealed the ſaid Act of 1 E.s. concerning Biſops, but 
the ſaid Act of x Mar. then all the ſaid thz& Statutes, and 5 E.6. had remained 


in 
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in fo2ce, when the Act of 1 Mar. was repealed 3 but other Aas repealing i Ed.s. 
as befo2ze hath appeared, and.no other Act repealing the As of 2 & 5 E. 6. con- 
cerning marriages, ft followech, that by the repeal of the ſaib Act of x Mar. the 
Acts of 2 &5 E.6. are of fozce, and that if r E.6. remain repealed, and is not foz 
the cauſes aboveſatid revived by the Dtatute of 1 regis Jacobi. 

And it is to be obſerved, that it appeareth in our boks, that if a Deacon oz 
ſecular Pzieft had taken wife, the marriage was not votd, but voidable, cauſa 
profeſſions, and if either party had died befoze divozce, their iflue had been legi- 
timate, and ſhould have inherited, fo2 that Deacons and Peſts within England 
were not votaries, that is, had not vowed chaicy, But if a Bonk oz a Nun | 
had married befo2e the Statutes of 32 H.S. c.38. and of 2 E.6. c.21. and this Ag See rhe Statute of 
of 5 E.6. the marriage had been ( as it was then holden ) merly void, foz that 3* 5: <2p-6- 
thep had taken a vow of chaſtity, as it appeareth by our boksin 5 E. 2. tit. non 
habilit” 26, 19 H.7. tit. baſtard. 33. 21 H.7.39.b. foz avoiding of which ſcruple, 
the ſaid Acts of 32 H.8, 2 E.6, and 5 E.6. were made, 

There be alſo other divozces which declare the marriage to be void, ©s a di- Gen.z. v.24. Mart. 
vorce cauſa * frigiditatis, where the party hath perpetuam impotentiam generati- 19-5: Ephel. 5.31. 
onis, &c- And a cauſa metus, ſive duritiz, alfo b cauſa impubertatis : thefe marri- mat y mw 
ages are ſaid to be pzohibited by Gods Law, otherwiſe the Dtatnte of 32 H.8. + p, Ky 


er 2E1.118.b, 
would extend unto them, .lib.g. fol. 98. Blt- 


' ries caſe, 
4 11 H.4.14. Rot. Par}. 17 H.6. nu.15. Iſabel Lady Butlers caſe, b 39 E.3.32,35 


eAn 


Lib.g- fol, $4,955 
&C. Br. travers $5 
Scamf, prerog., 


See 37 All. p.1t- 
4 E-4-21. 
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« An Expoſition upon the Statute of 2 E. 6. Cap. 8. 
Of Offices. 


Here many and divers perſons holding, or that have holden 
lands, tenements, or hereditaments, ſome for ternrof years, 
and ſome by copy of Court roll, have been expulſed, and: put out of 
their terms and holds by reaſon of Inquiſitions, or Offices founden 
before Eſchetors, Commiſſioners, and other, contaming tenures of 
the King in Capite, intitling the King to the wardlhip or cuſtody of 
ſuch 1ands or tenementsz and ſometime intitling the King to the ſame, 
upon attainders of treaſon, felony, or otherwiſe, by reaſon that ſuch 
leaſes for term of years, or intereſt by copy of Court roll of ſuch 
perſons, have not been found in ſuch inquiſitions or offices: after 


which expulſion or putting out, the ſaid perſons have been without 


remedy, for the obtaining of the ſaid ferms and holds, during the 
Kings poſſeſſion therein, and can have no Traverſe, Monſtrance de 
droit, nor other remedy for the ſame, becauſe their ſaid intereſt is but 
a chattel in the Law, or cuſtomary hold, and no eſtate of freehold. 
And alſo, where any perſon or perſons hath any rent, common, office, 
fee, or other profit apprender of any eſtate of freehold, or for years, 
or otherwiſe, out of_ſuch- lands or tenements, ſpecified in ſuch offices - 
or inquiſitions, the ſaid rent, common, office, fee, or profit apprender, 
not found in the ſame office or offices, ſuch perſons are in like manner 
without remedy to obtain, or have the ſaid rent, common, office, fee, 
or profit apprender by any Traverſe, or other ſpeedy mean, without 


great and exceſs charges, during the Kings intereſt therein, by force 
of ſuch inquilſition or office. 


Where and in what caſes befoze the Statutes of 34 Edw. 3. cap.14. and 
36 Edw. 3. cap. 13. and 8 H.6. cap.19. the party grieved by any office might 
have had his Traverſe, o2 Monſtrans de droit by the Common Law, and where 
he was d2iven to his petition, and how, and in what manner, and in what ca- 
ſes the ſubject was relieved by thoſe Statutes. And where befoze this Statute 
of 2 E.6. the party was put to his petition, you may read in lib. 4. fol. 54, 55. 
&c. 24 E.3.55. until the end of the caſe, adding thereunto, that Mich. 34 & 
35 Eliz. it was reſolved in the Court of Wards by the two chief Juſtices, in 
the caſe of the Counteſs of Rutland, upon conſideration had of the ſaid Acts of 
34 E.3. 36 E.3. & 8H. 6. that he in the remainder expectant upon an eſtate 
tail oz freehold, oz that hath a die reverſion expectant upon any eſtate of free- 
hold, without any rent o2 p2ofit, but only fealty, ſhall not traverſe a falſe office, 
finving the dping ſeiſed of ſuch a remainder 02 reverſion : foz theſe Statutes 
ive a Traverſe, when the lands are ſeiſed by the King, and the party ouſted 
thereof; and the ſeiſin of tenant fo2 life is the ſeiſin of him in the remainder 
02 reverſion, And the judgment cannot be given, Quod manus Domini Regis 


amoveantur, Dee Stam. prerog-13. he in the reverſion may ſue livery, &c. Dicr 
14 Eliz.319. Stamf, prerog. 62. a+ b. 


C Leaſes for term of years, or intereſt by copy of Court roll, &c. 
Upon theſe wozds it hath been doubcep, whether a tenant by Statute Merchant, 


by 
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by Statute ſtaple, by Elegit, oz Erecutozs that have interelf in lands by deviſe 
foz payment of debts, and the like were within this Law, becauſe they are not 
leſſes foy years 3 but the common opinion tis, that theſe intereſts are within 
the purview vf thisact : fo2 that they are not only within the ſame miſchief, be- 
ing without remedy, but within che exp2eſs reaſon of this Law, viz. becauſe 
their ſaid intereſt is but a chattel real, and all the aboveſaid intereſts are buc 
chattels reals, & ratio legis elt anima legis, Lex beneficialis rei confimili remedium 
mvewn Quzcunque intra rationem legis inveniuntur, intra ipſam legem efle ju- 

Icantur. 

29.8. tit. Travers d? office 59, A termoz could not traverſe an office by the 
Common Law, but if it-were found in the office, he might have a Monſtrans de 
droit, and ſo of others that had but chattels reals, 13 E.4.8. | 

But nota, though there be a vouble matter of tecozd to entitle the King £0 a 
chattel perſonal, as an attainder, and an office, that the perſon attainted was 
poſſeſſed of a Hozſe, the office may be traverſed, 34 H.6.51. 4 £.4.24. 47 E.3.26. 
1; E.48. 18.7. fol. becauſe chattels perſonal are bona peritura, and cannot 
abide the delay of a petition. Vid. W.1. cap. 4. that gods wzecked be in ſafety, 
and kept by the view of the Sherifs, #c. and yec lunch as be bona pericura the 
Sherif, #c. may ſell them within the year. 

By the wozds of the Writ of diem claufit extremum, mandamus, 6c. the 
Eſcheatoz might, accozding to the Common Law, ſeiſe, xc. befoze office : but by 
the Þtatute of Lincoln, anno 29 E. 1. de Eſcheatoribus, Vet. Mag. Chart. 108- 
and by Artic? ſuper Chart. anno 28 E. 1. cap.19. the Cſcheatoz, cannot ſeiſe be- 
foze office, and yet the wozds of the Writs kep their old fozm, Yere it ap- 
peareth, that the King is inticled by office, | 


_ For remedy whereof, be it enacted by authority of this preſent Par- 
lament, that where any ſuch office or inquiſition1s or ſhall be founden, 
omitting ſuch titles, intereſts, or matters, as aforeſaid, that in all ſuch 
caſcs, every leflce, tenant for term of years, or copiholder, and every 
ſuch perſon or perſons that have, or (hall haveany intereſt to any rent, 
common, or profit apprender, for termof years, life, or otherwiſe, out 
of any of the lands, tenements, or hereditaments contained in ſuch of- 
fice or inquiſition, where the King, his heirs or ſucceſſors is, or ſhall be 
entituled, as is aforeſaid to any ſuch lands, tenements, or heredita- 
ments, ſhall have, hold, enjoy, and perceive all and every their leaſes 
and intereſts for term of years, or by copy of Court roll, rents, com- 
mons, offices, fees, and profit apprender, in ſuch manner, form, ſtate, 
and condition, as they and every of them ſhould, or might have done, 
in caſe there had been no ſuch office or inquiſition found, and as they 
ſhould or lawfully might, or ought to have done, in caſe ſuch leaſe, in- 
tereſt by copy of Court roll, rent, common, office, fee, or profit ap- 
prender, had been founden in ſuch office or inquiſition: any Law, cu- 
{tom, or uſage to the contrary heretofore uſed in ſuch caſes, in any 
wiſe notwithſtanding. And alſo, where it isor ſhall be founden for the 
King, his heirs or ſucceſſors, that the heir or heirs of his tenant or te- 
nants, 1s, or ſhall be within age, where in deed ſuch heir or heirs is, or 
ſhall be at the ſame time of full age, or of a more or greater age, then 
1s, or ſhall be contained within ſuch office. 


C Where any ſuch office or inquiſition is, or ſhall be found, 8c. J 
This hath reference to the Pteamble, and exterideth not only to offices in caſe of 
wardſhip by tenure in capite, but to offices upon attainders of treaſon, felony, oz 
otherwiſe. Wherein the generality of theſe wozds |. or otherwiſe ] arg to be ob- 
ſerved, : | , Wtts Be 


7 Hel Is Vid; 
7 H,6.2Is 


Note this firſt 
branch of this hes 
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Stat. de» E.6.Cap. 8. 


The 2, branch. 


* 30 Aſl.28. Rcl- 
way. io H.8.f.198 
b. Stamf.Prer.59.b 
21 Hey. fol.35. 


Vid. 32 H.8. c.46. 
for the Court of 

Wards. F. N. B. 

232,233-29All,q3 
16 E.3. livery 30. 
32 E.3. travers 38 
32 Aſl.28.50Afl.2, 


The 3. branch, 


EE ee ———_—_—_ ——_—_——— 


Be it further enacted by the authority aforeſaid, that in every ſuch 
caſe, ſuch heir, and heirs, ſha!l and may at his or their very full age, or 


after, proſecute a Writ of /ttate probanda, and ſue his or their Livery, 


or Ouſter le maine, as his or their caſes ſhall lye, and have the profits of 
his or their lands, tenements, or hereditaments, from the time of 
his or their very full age: any ſuch untrue office or inquifition or any 
Law or cuſtom to the contrary in any wiſe notwithſtanding. Alfo 
where one perſon or moe is or ſhall be founden heir to the Kings te- 
nant by office or inquiſition, where any other perſon 1s, or ſhall be 
heir; or if one perſon or moe be or ſhall be founden heir by office, or 
inquilition in one County, and another perſon or perſons 1s or ſhall 
be founden heir to the ſame perſon in another County, or if any per- 
ſon be, or ſhall be untruly founden Lamarick, Ideot, or dead. 


Dg& 5 E.4.3, Stamf. Prer. 61, b. 21 R. 2. livery 4. 13H. 4.6, 7. Calcſtens caſe. 
1 H,7.3.14. & 28, Bro, tit. Office devant Eſcheator 27.40. & ibid. 50, Br. tit. Tra- 
vers de office-4.7. Kelwey, 7 H.8. tol. 177. | 


C Or after ſue a Writ of /Etate probanda, &c.] Dy a commilſion in 
the nature of an Atate probanda, F,N.B, 257. c. d. c, Regiſt. 294, 295, 296. 
OL a notable pzeſident of an Xtate probanda, together with the reaſons of the 


Juro2s. Suff. Hill. 25 E.1; Rot.14. coram Rege, Benedict de Blakenhams caſe, 


Or Rot. Par). 40 E.3. nu. 14,15. Where the heir is found of full age, where 
in truth he is within age. 


C Alſo where one perſon or more is, or (hall be found heir to the 
Kings tenant by office or mquiſition, &c.] This act is general, and exten 
deth as well co offices found virtute officii c whereof there was * no interpleader 
by the Common Law, becauſe a general livery could not be ſued thereupon but 
ſpecial liveries ( now and long ſince in uſe ) may be ſued upon ſuch an office 
found virtute officii) as to offices found virtate brevis aut commiſſionis. 

The reaſon wherefoze no geveral livery could be ſued at the Common Law 
upon an office found virtute officii, was, Quia dormientibus, non vigilantibus jura 
{ubveniunt. And the office, whereupon livery is to be granted to the heir, is to 
be upon an office to be found by Writ o2 commiſſion at the ſuit of the heir, auy 
the Eſcheatoz may retozn an office virtute officii into the Court. 

See the juriſdiRion of Courts, cap, the Court of Wards, 


s » 


4 

Be it enacted by the authority aforeſaid, that every perſon and per- 
ſons grieved, or to be grieved by any ſuch office or inquiſition, ſhall 
and may have his or their traverſe to the ſame, immediatly, or after, 
at his or their pleaſure, and proceed to tryal therein, and have like 
remedy and advantage, as in other caſes of traverſe upon untrue in- 
quilitions or offices founden: any Law, uſage, or cuſtom to the con- 
trary in any wiſe notwithſtanding, 


De the Dtatute of Marlebridge, c.16. and the expoſition thereupon, 2 E.4.18. 
5 E.4.3,4. F.N.B. 262. 12 E.4.18. 2 H.6.5. 8 H.7.118, 11 H.7.3, Vide Dycr 
5. Mar. 161,162. lib.7.45. in Kennes cale, this Act doth not take away any inci- 
dents in Law: fo? if one heir traverſe che office of another, he firſt muſt have 
an office found foz himſelf, as there it is reſolved. Vid. 36 E.3. tit, Travers 44- 
12 R.6, Travers 45. 5F-4.4. 1H.7.14. 29 Aſl. 13, 43 Afi, p.20. 32 H.6. Travers 
39. 16 E.4.4. F.N.B. 262. Stawf. Prer. 58. Kennes caſe, ubi ſupra, the cauſe of 
this wozd | immediately | to make tt clear that befoze was vexata quezſtio, ſo as 
by this an interpleader, as the cafe ſhall require, ſhall be immediatly. , p 
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\ . And whereitis or ſhall be hereafter untruly foundenby office or in- The 4. btanth; 
quilition, that any perſon or perſons attainted, or that ſhall be attain- 
ted of treaſon, felony, or premunire, 1s or {hall be ſeifed of any lands, 
tenements; or hereditaments, at any time of ſuch treafon, felony, or of- 
fence committed or done, or any time after, whereunto any otherper- 
{on or perſons hath, or ſhall have any juſt title or intereſt of any eſtate 
of freehold, that then 1n every ſuch caſe, every perſon and perſons grie- 
ved thereby, ſhall have his or their traverſe, or Monſtrans de droit to 
the ſame, without being driven to any petition of right : And like 
remedy and reſtitution upon his or their title, found or . judged for 
him or them therein, as hath been accuſtomed.and uſed in other caſes 
of traverle, although the Kings Majeſty, his heirs or ſucceſſors be, or 
ſhall be, in ſuch caſe intitled to any ſuch lands, tenements, or heredij- 
taments, by double matter of Record: any Law, cuſtom, or uſage to 
the contrary in any wiſe notwithſtanding. | 


——— 


Lib. 4. fol. 57. b. the reaſon is notably exp2eſſed, wherefoze in theſe caſes at 
the Common Law the party grieved was put to his petition. See 49 Ed.3.11. 
13 8.47. 10 H.6.15, 4E.4.25. 21 E.4.2,3. 4 H:7. fol.7. Stamf. prer. 72, 73: 
1 E.5.8. Pl. com. 486. Rot. Parl. 11 H. 6. nu.'2p. John Earl of Somerſets caſe, 
Br. travers de office 51. Vid. 43 All. p.28, 33 H. 8. petition Br. 35. 


C Shall have his or their traverſe, or Moxſtrans de droit to the 
ſame, &c. ] Note, that the traverſe and Monſtrans de droit are here diſ-jun® 
tively divided, and by the ninth bzanch of this act, the party that ſhall traverſe, 
mult ſue out one Writ 02 ſeveral Writs of Scire facias, as the caſe ſhall require, 
and that there ſhall be two Writs of ſearch granted upon every traverſe, that 
thall be purſued by vertue o2 means of this Ac. ' But nota, that Pzoviſo ex Stamf. Prer, 703. 
tends only to traverſes, and not to any Monſtrans de droit tobe purſued by fozce 71: fimle. 
of this Ac, cither foy the ſuing out of Writs of Scire facias, oz that therein 
Writs of ſearch ſhall be granted becauſe the Monfirans de droit doth confeſs 
and avoid the title of the King, and the traverſe denieth it, 14 E.4.1,7. 


And further be it enacted by the authority aforeſaid, that where The 5. braticli 
any inquilition or office 1s or ſhall be founden by theſe words, or the | 
like, 90d de quo, wel.de quibus tenementa prediGa tenentur, jurat' pre- 

did ignorant : or clle founden holden of the King, Per que ſervitia ig- 

zorant, or {uch like 3 that in ſuch caſe, ſuch tenure ſo uncertainly foun- 

den, De quo, vel de quibus tenementa predict tenentur, ignorant, ſhall 

not be taken for any immediate tenure of the King 3 nor ſuch tenure 

ſo founden of the King, Per que ſervitia ignorant, ſhall not be taken 

any tenure 7#. capite; but 1n ſuch caſes a Melius inquirendum to be 

awarded, as hath been accuſtomed in old time : any uſage of latter 

time to the contrary notwithſtanding, 


C That where any inquiſition or office is or ſhall be found, 8c. ] | 
Upon an office found befoze the Eſcheatoz, virtute officii, there lap no Mclius Eelwey 1953 
Iinquirendum betoze this Ag ; foz the wozds of the Writ be, Per quandam inqui- 
fitionem capt* coram A. Eſchaetore noltro, &c. de mandato noſtro capt F.N.B.255. | 
Regiſt. fol. but this Act is general, and giveth it when it is found, virtute of- | 
ficit. Vid. $ H.6. cap. 16, 


nod de quo vel de quibns, ©.) VidetoH 4.2. b, 13 H.7.4. 29 H.8. 
Br, office 58. & 30 H.8. ibid: 59. 
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PP 


The 6. branch. 


The Up branch, 
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C Bur in ſuch caſes a Melizs 3nquirendumto be awarded, &c.] Vide 
Dyer 12 El. fol. 29x. Si fur le melius tenure eft trove dun common perſon in cer- 
taine, ne beſoigne travers. Dyer 13 El. fol. 306, Si ignoramus ſoit trove ſur le me- 
ljus, ceo ferra priſe tenure in capite. lilint fuit reſolve Mich. 33 & 34 El. per les 2, 
chiefe Juſtices in! le Court de Gardes. Foz this Act extends not to the ſecond in- 
quiſition upon the Melivs. And it was then reſolved, that he which ſhould tra 
verſe ſuch an office, ſhould traverſe that the land was not holden of the King in 
capitez foy ſo much is implied in the office, Dyer 5. Mar. 161, 162, 

Dyer 13 El. ubi ſupra, & ſur le melius ſoit trove tenure dun roigne ut de ma- 


nerio, &c, {ed per que ſervitia ignorant. - This is a tenure by Knights-ſervice, 
as of the Pannoz, Vide pur mclivs inquircnd? lib.s. fol 168. Paris Stoughters caſe, 


& 5. Mar, Dyer 155. b. 156. that no melius inquirendum is grantable of any of- 
fice found de quo vet de quibus, &c. befoze this Statute, | 


And be it further enaCted by the authority aforefaid, that where it 
gs or {hall be found by any office or inquilition, that any lands, tenc- 
ments, or hereditaments, are, or {hall bediſcended, remained, or com- 
mon to any heir within age, andin the Kings ward, orthat ought tobe 
mtheKings ward, and that ſuch lands, tenements, or hereditaments are 
Holden of the King immediately, where in deed the ſame are, or ſhall 
be holden of ſome other common perſon, and not of the King imme- 
diately : that in ſuch caſe, ſach heir or heirs ſhall and may have there 
traverſe to the ſame within age, and like remedy and reſtitution upon 
His or their title founden or judged for him, or them therein, as hath 
been accuſtomed and uſed in other caſes of traverſes: any Law, uſage, 
or cuſtom to the contrary in any wiſe notwithſtanding. 


C Whereit is, or ſhall be found by any office or inquiſition, &c. 
Note the generality of thisclaule, | 


C Shall be holden of ſome other common perſon, &c.] The Low 


might traverſe by the Common Law, 5. Mar. Dyer 161,162. but the heir couln 
not vefoze this Ad. Vide 1 H.7. 3. 


Alſo where the Kings Majeſty by his Prerogative ought to have as 
well ſuch lands and tenements as be holden of other perſons, as holden 
.of himſelf immediately, whereof his tenant holding of him in chief, 
dieth ſeiſed, his heir being within age, until fuch time as livery be 
ſued by ſuch heir, and that the mean Lords, of whom the ſaid other 
lands and tenements of ſuch heir be holden, uſed to ſpare the rents 
due to them for the fame tands or tenements holden of them, during 
the Kings poſleſſion. And when fuch heir hath fued his or their live- 
ry they uſe by diſtreſs, or otherwiſe to compel the ſaid heir to pay to 
them the arrerages of ſuch rents, for ſuch time as the ſaid lands, or te- 
nements were 1n the Kings poſſeſiion by ſuch minority, where they 
ſhould have ſued by petition to the Kings Majeſty, to have obtained 
the ſame out of the Kings hands, if they would have the ſame which 
is to the great detriment, loſs, and hindrance of ſuch heir and heirs. 
For redreſs whereof, be it enacted by the authority of this preſent 
Parliament, 'that from henceforth ſuch mean Lords, during fuch mt- 
nority ſhall have, receive, and take the faid rents by the hands of 
ſuch of the Kings officers, as ſhall be appointed to have, receive, and 


tals: 
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take the iſſues, revenues, and profits of the ſame lands and tenements | 
ſo holden of ſuch mean Lords, during the minority and nonage of 
ſach heir and heirs, and until ſuch heir and heirs ſue his or their livery, 
and that ſuch heir and heirs, until ſuch time as he or they ſhall have 
ſued their livery, or might conveniently have ſued their livery, ſhall 
be thereof clearly diſcharged. And that {uch officer or officers, ſhall 
upon requeſt made, pay the ſame to ſuch mean Lords ( they giving 
to ſuch officer and officers a ſufficient acquittance, or acquittances for 
the receipt of the ſame.) And that ſuch payment thereof made with 
acquittance, or acquittances thereof ſ{hewed, ſhall be to ſuch officers | 
a ſufficient diſcharge againſt the Kings Majeſty and his heirs, upon | 
his or their accompt in that behalf: Any Law, uſage, or cuſtoni 


heretofore had, or uſed to the contrary hereof in any wiſe notwiths 
{tanding. 


 C Until ſich time as hivery be ſued. Nora, there be two ſots of live- 

ries, viz. liveries in deed, and liveries in Law, Df liveries in ded there be two 

kinds, viz. a general livery, and a ſpecial livery. Foz a general livery an office 

mult be found in every County, an Atate probanda found and-returned in the 

Chancery 3 a Writ to the Lozd p2ivp Deal, that the heir is of full ages and 

thereupon « pzivy Deal to the Chamberlain of England to receive his ho- 

mage, #c. which kind of livery ts dangerous, tedious, and chargeable, Vide 

44 E.3.12. 12 Ha, livery 4. 21 R.2, livery 5. 1 H.7.14. E.4.18, 7 H.8. Kelwey 

176, 177. 

,. Therets alſo a ſpecial livery with a pardon much moze lafe, ſpedy and bene- 

fictal fo2 the party, and ic may be had upon any office found in any one Councy, 

and all the ref to come in by Certificate, as now the uſe is without Xtate pro- 

banda, &c. 7 H. 8. Kelwey 177. 02 without any office at all, and may be made to 

'the heir within age, 21 E.3.40. 29 H.8. livery Br. 56, | 

By the Statute of 33 H.8. c.22. power is given to the Maſter of the Wards, 

SDurveyo2, Attozny, and Receiver, oz this of them, whereof the Maſter oz Durs 

veyoz to be one, to grant a general o2 ſpecial livery, Whereupon ſome have 

thought, that ſpecial liveries became commonly to be granted; but it appear- 

eth by 7 H.8. ubi (upra, that it was ſocommonly uſed by a god time then paſt; 

Dyer 23 Eliz. tol. 377. a ſpecial livery is not grantable at this day ex debito 

qultitiz, 

If the office be traverſed,and the King, hanging the traverſe, grant livery,xc, 

the traverſe goeth to the ground. Kelw, 2 H.8, 157, a.b. 1H. 7.12.27. adjudged, 

Og Dyer 23 EL ubi ſupra. 

13 H.4.6,7. tit. Travers, An office is found, that A. died ſeiſedof the Panno? of 

B. and held the ſame in capite by Knights-ſervice his heir within age3 this office 

ts traverſed, that A. infeoffed him that traverſeth in fee, and traverſe the dying 

ſeiſed ; Whereupon the King taketh iſſue, and hanging the traverſe, it is found 

by another office,thac the ſaid feoffment was by colluſion, and after the iſſue was 

found againlf the King 3 whereupon, by the rule of the Court, the party had 

judgment, and an Amoveas manum. Foz the office, found depending che tra- 

verſe, ſhall not grieve the party foz ſo he might be infinitely vexed ; but in a 

Scire fac? by the King upon the latter office he ſhall anſwer, tc. an excellent caſe 

foz the benefit and ſped of them that are d2ziven to traverſe, Vide 11 H. 4. fol, 8, *221 SA 

. aw $ 3 h.8.Br.intrus« 

13 H. 4. tit. Travers 16 & 13 H, 4. tit. Livery 21. | ſion 19.21, 2 H.6, 
* There be alſo liveries in Law,as by pardons,either by Act of Parliament,0z 59. Kelw. 10 H.s; 

by Charter under the great Deal, to the heir of the Kings tenant in capite, be 295+ 13 H4-3. 

be within age, o2 of full age.\But where ſome Bwks ſay,that a pardon of intruſt- S<< Pyer 12 El. 


ons to ſuch an heir amounts in Law to a livery, it is ſo to beunderſtod, that in Jo# 441.65 Sar. 


ths ter de pardon 54- 


CS I A. Rl 


Stat. de 2 E.6. Cap mY 


29 H.8. ibid.g2, 
16 E.4. fol.1. 


32 H.8. Br.62. 
Stamf.Prer.40.b. 


The 8. branch, 


Vid. Dier s, Mar, 
I55,156. 


The 9. bratich. 


The 10. bratich,. 


the pardon there be wowds alſo, that the heir may enter, tc. foz a ſpecial livery 
is no9ther, bit that the heir habcat licentiam ingrediendi, 6c. 


- 


Note, upon every livery the King hath the value of the land foz half a year, 


but upon an Qufter le maine the Kings hands be amoved without any p2ofic, Ec, 


Uſed to ſpare the rents, &c. ] Not only rents, but reliefs alſo were 
ne by the Common Law, 26 H.8.8. 24 Ed. 3.24. 29Af.p5. 39E3. reliefe r, 
Vide Br. tit. Arterages, pl. 1. & 19. F02 though there be a kind of ſuſpenſton of 
rents, #c, by reaſon of the Kings poſſeſſion 3 yet the rents, #c. are due, becauſe 
the p2erogative of the King doth no man w2ong, 13 E.4.5. &c, 


| Provided always, and it is enadted by the authority aforeſaid, that 
this a&, or any thing therein contained, fhall not in any wiſe extend to 
any inquiſition or office taken or founden,at any time before the twen- 
ticth day of March next coming nor to hinder,prejudice,ortake away 
the title, intereſt, or poſſeſſion of our Soveraign Lord the King, or of 
any other perſon or perſons grown, or common by vertue, mean, or 
occaſion of any inquiſition or office taken, or tound before the fame 
day ; but that as well our ſaid Soveraign Lord the King, as all other 
perſon or perſons, having any title, intereſt, or poſſeſſion by vertue, 
mean, or occaſion of any mquiſition or office found before the fame 
day, ſhall, and may have, hold, and enjoy the ſame in like mannerand 
form, as though this Act had never been had or made: any thing in the 
fame A to the contrary in any wiſe notwithſtanding. 


Provided alſo, and it is enacted by theauthority aforeſaid, that in all 
ſuch cafes, as any perſon or perſons ſhall be enabled by this Act to have 
any traverſe, and ſhall purfaehisor their traverſe, that then he or they 
that ſhall purſue ſuch traverſe, ſhall ſue one Writ, or ſeveral Writs of 
Scire facias (as the caſe ſhall require) againſt all and ſingular ſuch per- 
ſon and perſons, as ſhall have intereſt by the King,or by his Patentee or 
Patentees, in like manner and form as is requiſite upon traverſes, or pe- 
titions heretofore purſued. And that inevery ſuch Scire fac' the Paten- 
tees, or other defendants ſhall have like plees and advantages, as they 
had in any Scare fac”, before this time awarded againſt any Patentee in 
any caſe of petition. And alſo, that upon every traverſe that ſhall be 
purſued by vertue or mean of this AQ, in ſuch caſe as the party or par* 
tics that ſhall purſue any ſuch traverſe, ſhould, by the order of the Com- 
mon Laws of tha Realm, have been put to ſue by petition totheKing, 
there ſhall be two Writs of ſearch granted in manner and form, as like 
Writs have been granted upon petitions made to the King. 


Cf Shall be enabled by this Act, &c.] Yercof ſomewhat hath been ſpo- 
ken in the fourth bzanch, Vid. 5 F.4-3. 

Nota, in many caſes two matters of recozd with neceſſary averrements ſhall 
amount to an office, but thereupon a Scire fac? is to be granted, wherein the par- 
ty map traverſe any of the material averrements, #c. 21 Af: p.36, 21 E.3, live- 


\ Ty. 40 Afl.46, 50 Af. 2 E.3.10, b. bnt becauſe ſuch recozvs amounting are 


nt within any bzanch of this Act, we willTpeak no further of them. 


Providedalſo,and it is enafted by theauthority aboveſaid, that ifafs 
ter any judgment ſhall be given upon any traverſe that ſhall be tendred, 
orſued by vertue or mean of this act, jt {hall appear by any matter of re- 

cord, 


| Ei Of Offices. 


cord, that the King hath any other former title, right, or intereſtto the 
mannors, lands, tenements, or other hereditaments mentioned in the 
ſame traverſe, that then the ſame title, right, and intereſt ſhall be ſa- 
ved to the King, the ſaid traverſe and judgment thereupon given, in 
any wiſe notwithſtanding. 


{ Uponany traverſe. ] This extendeth not to a Monſtrans de droit to be 
-purſned upon/this Statute, 

Whis P2oviſo was added ( fo2 that this Act gave a traverſe, where none was 
at the Common Law, and that it ſhould be judged fo2 them, fo2 whom it was 
found, tc. ) leſt the judgment, being warranted by authszity of Parltament, 
ſhould bind any fo2mer right the King hadz and that appeareth alſo by the con- 
cluſion of this bzanch, viz. The ſaid traverſe and judgment thereupon given not- 
withitanding : but it ſ&emcth to be abundavs cautela, foz the judgment upon a 
traverſe is, Quod manus Domini Regis amoveantur, & poſleſho reſtituatur to him 
that traverſeth falvo jure, &c. 

Jt ts to be obſerved, that there be certain Recozds which intitle the King, that 
by Law are not traverſable ; in which caſes, though the King be enticuled but 
by ſingle matter of Recozd, yet the party grieved is put to his petition, and can- 
not be holpen by traverſe, oz Monſtrans de droit. As taking one example foz ma- 
np : King Henry the fourth recovered in the Kings Bench in a Quare impedit 
'againft the Pzioz of T. the pzeſentation to a Church, and had a Writ to the Bi- 
ſhop, and his Clerk received, #c, where in truth the P2102 never knew of the 
fuic, no2 was ſummoned, attached. o2 diſtrained by the Sherifz and thereupon 
the P2to2 moved the Court of Kings Bench to grant a Writ, to cauſe to come 
Lefoze them the Dummoners, the Pledges, and Mainpernozs upon the diſtreſs 
fo be examined in this matter. And in this caſe five points were reſolved by 
Gaſcoigne chick Juſkice, and the Court, viz. firſt, that the Pztoz was d2iven to 
his petition in nature of a Writ of decett, albeit in this caſe the Ring recovered 
in auter droit. 2. Zhat if a common perſon had recovered, the Defendant had 
been d2iven to his oziginal Writ out of the Chancery, and could not pzoceed up- 
on any judicial pzoceſs out of this Court, 3. That if the concluſion of the peti- 
tion be, that the King ſhould command the Court of Kings Bench to p2oced to 
the examination, #c. then without any Writ out of the Chancery, the Court 
may p2oceed to the examination. 4. Lut if the petition doth conclude generally, 
that the King ſhould do right, then the P2ioz ſhould be dziven to his oziginal 
out of the Chancery. 5. That befoze ſuch Writ be granted, the Pztoz upon a 
commiſſion out of the Chancery, ought to have his right found by enqueſk, 

Eut ſ&ing our Dtatute extendeth to offices found by Writ, commiſſion, oz ex 
officio, and not to other Recozds, we will ſpeak no further of them. 

Mine advice to ſuch as ſhall traverſe by fozce of this Act, is, that in the induce- 
ment to the traverle, they alledge their own title (which they ought to do; fo 
no man ſhall have the lands out of the Kings hands, without making a title ) 
juffly and truly : Foz the Attozney general fo2 the King may either take iſſue 
upon the traverſe, o2 by the Kings pzerogative upon the title of the party, that 
traverſeth at his choice. 

It is a maxim in Law, that whenſoever any man is by any office traverſable 
amoved from his poſſeſſion, that he mult traverſe the office.in the Court, where 
the office is returned, Df houſes and lands, which do lye in livery, and where- 
of there is manual occupation, and p2ofit pzeſently taken, the party by finding of 
the office is out of poſſeſſion ; but of rents, villeins, commons, advowſons, aud 
other inheritances tncozpozcal which lye in grant, the owner is not out of poſſeſ- 
ſion  ( be they appendant, oz in grfs ) by the finding of an office : and there- 
foze in any infozmation o2 action b2ought by the King foz the ſame, the party 
may traverſe the office in that Court, where info2mation oz action ts bzought 
foz the King, 

Anz 


Br. tit. Travers de 
office 54+ 


Mich. 10 H.4. tit, 
Trravers 5 le FitZs, 


N.B. 99. f. 
Scamf, Prer. 53, 


3 H.4.14- 13 E.4.8 
45 E.3.travers 17; 


17 E.3.10, Henry 
Hills caſe. 20 E.4. 
I1.14. 21 E.4.1,2 
Quare imped. 101 
14 H.7,21.158.7.6. 
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Stat. de 2 E. 6. Cap. 8. 


CC ICI ron 


29 Afl. p. 40. 
32 A\l. p.28. 
SO Al. 2. Scamf. 
Per. $4. bo 
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And in all caſes, when the King is not in poſſeſſion by the office, and he ob- 
tain not polſeſſion within the year after the office found, then cannot the King 
fcize without a Scire facias. 

We have taken this Statute of 2 E.6. into our conſideration, the rather, foz 
that Juſfice Stamford w2ote his Treatiſe upon the pzerogative ( wherein he 
ſetteth fozth the Common Law ) befoze this Statute of 2 E.6. by which ®tas- 
tute the ſubjec is relieved in many things, which lay heavy upon him, when 
Juſtice Stamford w2ote 3 our chiefeſt endeavour being, that it may be known 


how the Law \fandeth at the Edicton of this ſecond and other parts of the In- 
{itituates, 


er —_—_ ——_— * _ —_ o ——_—— Ps WRoeyy wages v - pe. ob 


* od. 11> T7 | kV P 
2 > },* .Hc 22 v9 nuke, 


I wa - >. by =_ _— CESS bi ec on DAE eng I ta en OE IE OI 
RO 0 - w_ - we =o nÞA_ 


Jes” an 2 (Wok 27 i972 Hifniw 9209 to tofiigh 007 godta 


3 SEUCG 9161 
W «pom opon he Str Cas 
ys CONBernang the. poop of decay uges, mn 
ow#1j ys dip d'by: whom: Uri 20 1rd bas ©, 11973 
40. 9 cf, 7 1730!! 1 7 HOW 26 hs oc 
7 Ei aced vEhekk our Ne mL, and ths "£6: ds i, 
[D Fit And: TEAS the Commons? in Na dara o 7 
rene aſfetnbled>-and* by authority of” the Tame, That, the Jolie jy 
Pogeo ttbevery hits of thi Realm,” Franchiſe, "Cy Or wh guts of 
far of Meh *"It the Jekft;: w 2Fcof one to be of ot er 19, ial Have, 
power ihe authority ro enqtiire, hear, and determine 1 mW the Kings s ger 
nerat Seffrons of poace, , of all manner of ON ances ; of Br Tara «bropert 
i9/ the highways, © the damapt *of rhe Kin bs licge Prophe, andto g Jakes 
ſy6h! proceſs and pitns' s Upon | er prel rn afore Them tos he _ 
formation'of the "ſnis, -Agamſt fuch as owef to be charge for the tny-, 
king or amending of Rh Etidizes, as the Kings Julticcs la 15g is Bengh vis 
commonty; to do, of AC PA Cem by their diſcrctjonsta JE Ties bat is 
id convement for the 1peefy nw of fuch, Bridges.” mc ve 

And whert in _ -Parts. oft this, Realm 1 it Capt ; ROW: k Ne J3VD.AN 
aboved whatHundre Riding, Wapciitake, City Yo BO OL Sh, Low 0,08. 
Pariſh, :'tor- what oof certain, or body NAGA Sight or righgt to 
make” ſich Bridocs decayed, by reaforn W roof lach decay <> Br gee, 
for lack of' knowledge b5e" Rich 1 as owenyto. make thex 1, for the malt 
part,lye long 1 withonit any amcndacnt, to the great anoyance, of FH 
rips ſubje&ts.” 

For the' 'remedy thereof be it crabkel by Ahor EF, id 1 
every fitch tiſe'the ſid Bridges, if they be without: {he Gity: or 1, HU n 
corporate hill be made” by the inhabitants of the Shire or Rid 
withinthe which the {aid Bridge decay 4 fol happen to be : WG 
it be within afly City vr Town corporate, then by hy Ch Iu 

ay Torch City, or Fown Corporate, wherein ſach, Bridges Be, JaD- 

DE 1, 
one Shire Riding, Ci Gn ot Town c corpo orate, and iN other 1 mY there>, 
{dit , City, : GT w 70 corre: 3 or if, fp 

within the r—_ of wok Ny y,or Town c 


ew ACS 


ehey Sud een at RT 
'AnaÞet further enacts 

knowH: wiftdproved'\ t 

rick owt tO make And repair fact "AA; cs, that, bir tpcedy 3 rc 

tion and- adit of ſick Bridoes, Bed altice&8} Fo © vote 

Shires SP ig wer, Rich Ng bl Bee out of ties, 

ad Tvwnscorporats3 ar and IF it be'v [hi Cf Cities or Towns corporate, 


10 902 thei 
vItk ; 


bo 1 _ ww = ri 


u 


| bF SALON 73103 HOT Dt - 
ol be ds, "renemehes 14 bo dig PAT, 


698 


Stat. de 22 H. 8.Cap C” 


then the Juſtices of Peace within mms hap City, or Town c 
rate, or four of the ſaid Juſtices at the 6 whernf anere te offte 
porn fol have power andauthority within the limits of their ſeve- 
commiſſions, and authorities, to call before them the Conſtables of 
every Town and Pariſh, being within the Shire, Riding, City,or Town 
corporate, as well within liberty, as without, wherein ſuch Bridges, or 
any parcel thereof ſhall happen to be, or elſe two of the moſt honeſt 
In Trants within every ſuch Town or Pariſh in the faid Shire, Rj- 
ding,City, or Town corporate, by the diſcretion of the ſaid Juſtices of 
Peace, or four of themat the leaſt, whereof one to be of the @xoram - 
Andat, and upon the appearances of ſuch Conſtables, or Inhabitants, 
the ſaid Juſtices of Peace, or four of them, whereof one to be of the 
9norum,with the aflent of the ſaid Conſtables, or Inhabitants,ſhall have 
ower and authority to tax, and ſet every Inhabitant in any ſuch City, 
Town or Pariſh, within the limits of their commiſſions and authori- 
ties, to ſuch reaſonable aid, and ſum of money, as they ſhall think by 
their diſcretions convenient and ſufficient for the repairing, re-edify- 
ing, and amendment of ſuch bridges, andafter ſuch taxation made,the 
ſaid Juſtices ſhall cauſe the names and ſums of every particular perfoa 
ſo by them taxed, to be written in a roll indented. And ſhall alſo 
have power and authority to make two ColleQors of every Hundred, 
for colleQion of all ftich ſums of money, by them ſt and taxed, which 
ColleQors receiving the one part of the Gig roll indented under the 
ſeals of the ſaid Juſtices, ſhall have power and authority to colle& 
and receive all the particular ſums of money therein contained, and to 
diſtrain every ſuch Inhabitant, as ſhall be taxed, and refuſe payment 
thereof, m his lands, goods, and chattels, and to ſel! ſuch diſtreſs, and 
of the fale thereof retain and perceive all the money taxed, and the 
reſidue ( if the diſtreſs be better ) to deliver to the owner thereof. 
And that the ſame Juſtices, or four of them, within the limits of their 
commiſſions and authorities, ſhall alſo have power and authority to 
name and appoint two Surveyors, which ſhall ſee every ſuch decayed 
bridge repaired, and amended from time to time, as often as need 
thall require, to whoſe hands the ſaid ColleQors ſhall pay the faid 
fams of money taxed, and by them received: And thatthe ColleQors 
and Surveyors, and every of them, and their executors and admini- 
ſtrators, and the executors and adminiſtrators of them, and every of 
them, from time to time ſhall make a true declaration and accompt to 
the Juſtices of Peace of the Shire, Riding, City, or Town corporate, 
whereiri they ſhall be appointed ColleQtors or Surveyors, or to four of 
the ſame Juſtices, whereof one to be of the 2yor»m, of the receipts, 
payments, and expences of the ſaid ſums of money: And if they, or 
any of them refule that to do, that then the ſame Juſtices of Peace, or 
four of them, from time totime by their diſcretions, ſhall have power 
and authority to make proceſs againſt the ſaid Collecors or Surveyors, 
and every of them, their executors and adminiſtrators, and the execu- 
tors and adminiſtrators of every of them, by attachments under their 
ſeals returnable at the general Seſſions of Peace : And if thay appear, 
then to compel tliem to accompt, as is aforcſaid, or elſe it they, or 


any 
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refuſe, to ward, there to remain without bail or mainpriſe, till the 
ſaid declaration and accompt be truly made. 

And where any Bridge or Bridges licn in one Shire or Riding, and 
ſuch perſons inhabitants, bodies politick, lands or tenements, which 
owen to be charged to the makingand amending of ſuch Bridges, hen 
and abiding in another Shire or riding, or where ſuch Bridges been 
within any City, or Town corporate, and the perſons inhabitants, bo- 
dies politick, lands or tenements, that owen to makeor repair any ſuch 


* Bridges, lien and been out of the ſa;d Cities and Towns corporate : 


Be it enacted, that in cverF ſuch caſc,the Juſtices of Peace of the Shire, 


_ City, or Town corporate, within the which ſuch decayed Bridges, or 


any part thereof ſhall happen to be, ſhall have powerto enquire, hear, 
and determine all ſuch annoyances, being within the limits of their 
commiſſions or authorities. And if the annoyance be preſcnted, then 
to make proceis into every Shire within this Realm againſt ſuch as 
owen to make, or amend any ſuch Bridges ſo preſented before them, 
to be decayed, to the annoyance and-let of the paſlage of the Kings 
ſubjects, and to do further 1n every behalf in every ſuch caſc, as they 
mought do by authority of this Ac, incaſe that the perſons or bodies 
politick, lands or tenements, which owen to be charged to the amen- 
ding or making of ſuch Bridges, or any part thereof, were in the ſame 
Shire, Riding, City, or Town corporate, where ſuch annoyance ſhall 
happen to be. And that all Sherifts and Bailiffls of Liberties and Fran- 
chiſes, ſhall truly ſerve and execute ſuch proceſs, as {ha}l come to their 
hands from the ſaid Juſtices of Peace, afore whom any preſentment 
{hall be had for any ſuch annoyance, according to the tenor and effect 
of the ſaid proceſs to them direCted, withour favour, affection or cor- 
ruption, upon. pain to make ſuch fine as ſha]l be ſet upon them; orany 
of them, by the diſcretion of the ſaid Juſtices. 

Provided alway, that this Act, nor any thing thercin contained, be 
not prejudicial to the liberties of the five Ports, or members of the 
ſame, and for reformation of annoyance of Bridges within the ſaid 
ports and members. 

Be it enacted by authority of this preſent Parliament, that the War- 


den, Mayors, and Bailitis clcCted, and Jurats of the ſame Ports, and: 


every of them, have power and authority to enquire hear and deter- 
mine all manner of common annoyances of Bridges within the ſame 
Ports and members, and to make ſuch proceſs, pains, taxations, and 
all other things within the ſame Ports and members, as the Juſtices of 
Peace may do 1n other Shires, or places out of the ſame ports, by ver- 
tuc and authority of this preſent Act in every behalf. 

And be it further enacted by the authority aforeſaid, that the Juſti- 
ces of Peace, or four of them, ſhall have full power and authority to 
allow ſuch reaſonable coſts and charges to the ſaid Surveyors and 
Collefors, as by their diſcretions ſhall be thought convenient. 

For as much that albeit Bridges decayed were amended and repair- 
ed, according to the tenor of this A, yet nevertheleſs, if ſpeedy re- 
medy for the amendment of the ways next adjoyning to every of the 

Uuuu 2 end 


any of them, refuſe that to do, then to commit ſuch of them, as ſhall 


Stat. de 22 H.8. Cap. 5. 


* Pons fignificar 
omne quod ſuper 
aquas tranſimus, 
unde ponticulus. 


ends of ſuch Bridges, {hould not be had and made, the Kings ſubjects 
ſhould take little or none avail or commodity in any parts of this 
Realm by the making of the Bridges: In conſideration whereof, be it 
enacted by the King our Soveraign Lord, and the Lords Spiritual and 
Temporal, and the Commons in this preſent Parliament aſſembled, 
and by the authority of the ſame, That ſuch part and portion of the 
high-ways in every part of this Realm, as well withm Franchiſe, as 
without, as lye next adjoyning to any ends of any Bridges within this 
Realm, diſtant from any of the ſaid ends, by the ſpace of three hun- 
dred foot, be made, repaired, and amended as often as need ſhall re- 
quire. And that the Juſtices of the Peace in Every Shire of this Realm, 
Franchiſe, City, or Borough, or four of them at the leaſt, whereof 
one to be of the 2yorum, within the limits of their commiſſions and 

authorities, ſhall have power and authority toenquire, hear, and deter- 
mine in the Kings general Sefftions of Peace, all manner of annoyances 

of and in ſuch high-ways, {o being and lying next adjoyning to any 

ends of Bridges within this Realm, diſtant from any of the ends of 
ſuch Bridges, three hundred foot, and to do in every thing and things 

concerning the making, repairing, and amending of ſuch high-ways, 

and every of them, 1n as large and ample manner as they might and 

may do, to and for the making, repairing, and amending of Bridges, 

by vertue and authority of this preſent Act, 


3efoze we enter into the expoſition of this Act, we will take into conſiderati- 
on, foz a neceſſary introduction thereunto, what the Common Law was concer- 
ning the reparation of decayed * bzidges in th2e points: x. Who were to re- 
pair the ſame : 2. What was the remedy foz the reparation thereof : 3. We 
toze what Judges, 


Nil Tadcaſter bahet muſis aut carmine aignum, Preter magnifice ſlruttum (ine flumine pontem. Vidit & ſcripſit poeta 


' 1n aſtaie. 


44 E.3.31-21 Eq 
fol.465. 5 H.7+3+ 


2 8 H.7.5. be 


b Regiſt, 268. 4. 
F.N.B. 235» b. 


c21 E.4-38.b. 46. 
43 Afl.37. 49 E.3- 
g.b, the Prior of 
Mar'clats caſe. 

19 E.4-10. a. & Þ. 
1n Scire fac' 15 H, 
6.78. ab. 

4 10 E.3-28,29» 

27 Afl.pl.8. 44 E- 


3.31» g M 

ry Cap. I1ner1s. M. 
13E.3.f.73,74-10 
libro meo.he ; 
bor of S. Auſtins 
caſe. 


As to the firſt, ſome perſons Dpiricual oz2 Zempozal, incozpozate, o2 not in- 
co2po2ate, are bound to repair bzidges ratione tenure ſuz terrarum, five tenemen- 
torum, &c. ſome ratione preſcriptionis tantum, ratione tenure, bp reaſon that they 
and thoſe, whoſe eſtate they have in the lands o2 tenements, are bound in reſpect 
thereof to repair the ſame : 2 but they which have lands on the one ſide of the 
So 02 on the other, o2 on both, are not bound of common right co repair the 

ame. 

b Jf a man, which holdeth an hundzed acres of land, ought to repair a bzidge 
by the tenure of them, if he foz example alien twenty acres of them to one, and 
ten to another, and after one of them is only upon a pzeſentment found thereof, 
diſtrained to repair this bzivge, he ſhall have a ſpecial Writ de onerando pro rata 
portione, & fic de fimilibus. 

Ratione preſcriptionis tantum, but herein there is a diverſity between bodies 
politick o2 co2pozate, ſpiritual oz tempozal, and natural perſons: Foz « bodies 
policick oz cozpozate, ſpiritual oz tempozal, may be bound by uſage and pze- 
ſcription only, becauſe they are local, and have a ſucceſſion perpetual : but a 
natural perſon cannot be bound by act of his Ancefter, without a lien, oz bind- 
ing, and aſſets, 

4 Nota, if a Biſhop oz Pzioz, &c- hath at once oz twice of alms repaired a 
b2idge, ic bindeth not (and yet is evidence againſt him, until he p2ove the contra- 
ry) but if time out of mind, they and their pzedeceſſo2s have repaired it of alms, 


© this ſhall bind them to it. * De pontibus & calcetis fratis in omnibus tranfitioni- 


bus quis ea reparare, & ſuſtentare debet. e out 
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e Fut admit none at all were bounden to the reparation of the bzivge, how ePaſch. 10E. 3.28; 
then 2 And by whom ſhould it be repaired by the Common Law 2 The anſwer 29- in the Maſt, of 
is, That the whole County, that is, che Inhabitants of the County oz Shire, 5 Caſe, 
wherein the bzidge is, ſhall repair the ſame 3 foz of common right the whole bogs rmay 
County muſt repair it, becauſe it ts foz the common god, and eaſe of the whole x, £.;. SR ©4; 
County, , where the whole 

If a b2idge be within a Franchiſe, thoſe of the Franchiſe are to repair it, Jf <29%'y 15 amer- 
the bzidge be part within a Franchiſe, and part within the Gildable, ſo much _ R 
as is within the Franchiſe ſhall be repaired by thoſe of the Franchiſe ; and ſo -— ogy monty 
much as tis within the Gildable, by thoſe of the Gildable. f And ſo it ts, if it be Chefters caſe. 
in two Counties, mutatis mutandis. py f Regiſt, 154. a: 
Af a man make a bzidge fo2 the common god of all the ſubjects, he is not FN B: 127: c. 
bound to repair it; foz no particular man tis bound to reparation of b2idges by 2 4.7.5. 
the Common Law, but ratione tenurz, 02 preſcriptionis; | | 
As to the ſecond the remedy was, tif it were a pzivate bzidge ; as to a Mill Regiſt. 153, 154. 
which A. was bound to maintain, over which B. had a paſſage, tc. if the bzidge F-N-B- 127. d. 
were in decay, B. might have his Writ de ponte reparando. - JEut if the bzidge 
were fo2 the publick, #c. che remedy was by pzelentment at the ſuit of the King, 
fo2 avoiding of multiplicity of ſuits, by | 
As to the third, this pzeſentment might be at the Common Law befoze the 
Juſtices of the « Kings Bench, oz befoze þ Juſtices in Cir, o2 ; Commiſſioners £2 2! E.3-54- 
of Dier and Zerminer, oy befoze the Sheriff by commiſſton, 02 k& Writ in na- 4 _ Mer 
ture of a commiſſion. / \But as to the Dhertff, his power to take Jndicements, ; La Al Pp. - 
by fozce of auy ſuch Writ oz commiſſion in the nature of a commiſſion, is taken 33 Af. p. 10. 
away by the Dtatute of 28 E.3.c.9. JEut it may be p2eſented in the = Turn 62 _0 CE ig 
Kft. * + 
Oe the ſecond part of the Inſtitutes, Mag. Chart. cap. 15. Nulla villa nec liber Eg ; +a 
homo diſtringatur tacere pontes, &c. nifi qui ab antiquo 6 de jure facere conſue= 276. e. 
verunt tempore Regis Henrici avi noftri. m 29 E.3:21, 
Foz Pontage, Vid. the ſecond part of the Inſtitutes, Weſtm? 1. c.31, W.2. c.25. 
3 E.3. Aſſ.445. 35 H.6.29. b. per Forteſcue, Pl. Com. 334. 407. Vide 13 H. 4.17. 
F. N. B. 178, f. Flet. lib. 4. c.1. Vid. 1 H.8. c.9. 39 El.c.24 | 
Pontage is a toll oz contribution fo2 repair of bzidges. Se a reaſonable 
taration therefoze 39 El.c.24, Dee alſo of Pontagegl.8.t.46.b. John Webs caſe, 
It appeareth in our Ewoks, that befoze bzidges were made how often defaulcs 5 E-3:2. 7 H. 4.3. 
were ſaved, and delays had per cretance del ewe, by encreaſe of waters, SH... 
None can be compelled to make new bzidges, where never any were befoze, 39 El. c.24- 43 E1. 
but by Act of Parliament. C.I6.9H.5. C12, 
a The Law befoze the Conqueſt was, Oppida ponteſque poſthac inſtaurantur, F:-4 688: 2 Firs 
And again, Qui penſioncm ad oppida ponteſve reticiendos denegabit, militiamve » Inter leges Ca- 
ſubterfugerit, dabit is Regi ( fi Avglus tuerit ) 26 folidos, &c. nuci Regis, cap.10 
Now having conſidered what the Common Law was concerning the repara- *5* 
tion of bzidges, we will peruſe the parts of this Act of 22 H.5. which may be di- 
vided into etght bzanches, 
1. That oZuffices of Peace, 02 any four 02 moze of them, whereof one co be The firſt branch. 
of the Quorum, at the Kings general Seſſion of Peace, ſhall have power and au- * Juſtices of Peace 


4 | : : . _, Nave power to el- 
thozity ( which confiſteth in rhele four things ) firſt to enquire, hear and deter- \ ;.. of Nuſances, 
mine, : ; : &c. in high-ways, 
2. Whereof 2 Df all manner nuſances of bzidges bzoken in the high-wapys, by the Statutes of 


to the vamages of the Kings liege people, his ertendeth only to common 2 lar.c.8. 5 Eliz. 
b2idges in the Kings high-ways, where all the Kings liege people have, oz map ©3: "* EL cap 9. 
have paſlage, and not to p2ivate bzidges to Mills, o2 the like. And therefoze the 
Anvitement upon this Dcacute ſaith, Quod p pons publicus & communis fitus in ? Pons a penden- 
alta Regia via ſuper flumen, ſeu curſum aquz, &c. os quia _—_ 
3. I what place 2 Jn every Shire of this Realm, Franchiſe, City, oz Bo- *** Fare 

rough. 
ÞSut this ts to be underſfod, r:ddeado fingula fingulis, that is to ſay, 1. Jn 

every 


_—_— 


Stat. de 22 1.8. Cap. 5. 


* This whole 
branch divided 
1nro theſe parts, 
extendeth only, 
where ſuch as 
owen 10 be char- 
ged for making or 
amending of ſuch 
bridges are known 
and preſented. 

a If ihe whole 
bridge be decay- 
ed, &c. i: muſt be 
made again, and 
re-edified. 

* The 2 and 3 
branches. 


+ This was added 
for Yorkſhire, 
wherein there are 
Ridings, 


See the Statute of 
23 H.8. Cap. 2, 
concerning ma- 
king of Gaols, 

* Vid. !.5. £.66,67 
Jeffreycs caſe, ib, 
t01.64. in Clarks 
caſe. Vid. 3 Jac. 
cap. 23s 


every Shire oz County where there be four 02 moze Juſtices of Peace, whereof 
one 02 moze ts of the Quorum. 2. Franchiſe, where there be four oz moze Au- 


ices of the Peace, and one oz moze of the Quorum. 3. City, where be four oz 


moze Juſtices of the Peace, and one 02 moze of the Quorum. 4. Oz Eozough, 
where there be four o2 moze Juſtices of the Peace, and one o2 moze of the Quo- 
rum, and where they kiep general Seſſions of the Peace fo2 ſuch Franchiſes; 
Cities, 0) Bozoughs 3 but fo2 want thereof, the Juſtices of Peace of the Conn- 
ty ſhall enquire, Wut if the Franchiſe, City, oz Wozough te a County of it 
ſelf, and have not four 023 mo2e Juſtices of Peace, whereof one oz moze is of 
the Quorum, no other Juſtices of Peace of any other Shire o2 County, have 
any power by this Act to enquire of, hear and determine the decay of bzidges 


| there, but ſuch decay mult be refozmed by ſuch remedies (befoze ſpecified) as che 


Common Law did give ; therefoze it was neceſſary to be known what the Coms 
mon Law was befoze the making of this Statute, 

4. Such pzoceſs thep are to make upon every pzeſentment afoze them, foz 
refozmation of the ſame, * againſt ſuch as owen to be charged toz the a ma- 
king 02 amending of ſuch bzidges, as the Juſtices of his Pajeſttes Wench 
uſe commonly to do, 92 it ſhall ſem by their diſcretions to be neceſſary and 
convenient foz the ſpeedy amendment of fuch budges, 

Yaving pzovided remedy againft ſuch as owen to be charged fo2 the making 
02 amending of ſuch bzidges, #c. * The ſecond and third bzanches do peovide 
moze ſpxdy remedy, where it cannot be known «2 pzoved what Pundzed, Ris 
ding, Wapentake, City, Wozough, Town o2 Pariſh, 02 what perſon cercain, oz 
body politick ought of right to make ſuch bzidges decayed, tc. how the ſame ſhall 
be repaired, And theſe bzanches do conſift on ch2e parts, 

I. That in every ſuch caſe the ſaid bzidges (if they be without City oz Town 
co2po2ate) ſhall be made by the Jnhabitancs of the Shire oz f Biding, within 
which the ſaid bzidges decayed ſhall happen to be, | 

2, Andif they be within a City 02 Town cozpozate, then by the Jnhabicants 
of every ſuch City 02 Town co2pozate. 

3. Andif part of any bzidges lo decayed be within Shire, Riding, City, oz 
A own cozpozate, o2 if part be within the limits of any City, v2 Town co2po- 
rate, and part without, o2 part within one Riding, and part within another, 
that in every ſuch caſe th® Inhabitants of the Shires, Bidings, Cities, 02 
Lowns co2pozate- ſhall be charged and chargeable to amend, make, and repair 
ſuch part and poztton of ſuch bzidges ſo decayed, as ſjall Iye aud be within the 
limits of the Shire, Riding, City, oz2 Town co2pozate, whercin thep be inhabi- 
ted at the time of ſuch decays. Wy this part the Law is declared by whom ſuch 
decayed bzidges in any Shire, Kiding, City, 02 Town cozpozate eught to be re- 
paired: A neceſſary clauſe to be added, foy that ſuch decayed bzidges may not be 
within the remedy of the fourth bzanch 3 yet the Law (who are chargeable ) be- 
ing declared hereby, the remedy ſhall be by the courſe of the Common Law, 
which befoze hath been ewed, 


C That the Inhabitants of the ſaid Shires, &c.] The perſons to te 
charged by this Ac are compzehended under this only wozd [- Inhabitants ; ] 
which wozd is needful to be explained, being the largeſt wozd of this kind, 

Firſt, Although a man be dwelling in an heuſe in a fozraign Ceunty, Ri- 
ding, City, oz Town copozate, pet if he hath lands oz tencments in his own 
poſleſſion and manurance in the Ccunty, Riving, City, 62 Town cexpozate, 
where the decayed byidge is, he is an inhabitant, both where his perſon dwel- 
leth, and where he hath lands oz Tenements in his own poſſeſſion within this 
Dtatute, Nota, Habitatio dicitur ab habendo, quia qui propriis manibus, & ſum- 


ptibus poſſidet, & habet, ibi habitare dicitur. 


2. Jf a man dwelleth in a fozraign Shire, Riding, City, 02 Town co2pozate, 
and kepeth a houſe and ſervants in another Shire, Riding, City, o2 Town coz- 
yo2ate, he is an Jnhabitant in each Shire, Riding, City, oz Town co2pozate 
within this Dtatute, 3. Ex - 


at 
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3- Ex vi tertnini; Cvety perſon thit dwellechin any Shire, Riding, Cicy, 03 
Town c02pozare; though he hath bur a perfonat-xefivence, pet is he ſag in Law 
to be an. Inhavitane; oz &dwelfer chere, as ſervakits, 4c. But this Stdcdre'er- 
teuveth not to them; biit to fiich as be-Pouſholddars, Aud chis is gathertd by che 
Wwozvs of the fourth bzanch of this Act, thac giveth the diſtreſs, viz. / and to di- 
firain evaxy fach Inhabirant; &c. i his lands, goods, and chattels.' Aud beftves, ir 
were in a manner infinite and impdſſivle, co tax by the next bzanch of this Ac 
every Inhabicant, being no Youſholder. -———&&& 1 

4- Every'co2pozation and dody policick refiding it any Countp, Riding, Ci- 
ty, 02 Town: cozpozate, oz having lands oz tenements in any Dhire, Riding, 

City, 0z Townroapozate, quz propriis manibus & ſumptibus pothident & habent, 
ace ſaid to be Inhabitants there within the purview of this Statute. = 

5. An infant that hath houſe oz lands by diſtent o2 purchaſe, is liable to this 
pubiick charge, and ſo is the husband of a feme Covert — _._...._ 

Now the Law being declared who were chargeable to repair decayed bzinges; _ Ea 
where no perſon, #c. were bound therennto; The fourth bzanch,foz a moze ſh@dy The 4. branch: 
refozmation and remedy, pzovideth and enacteth theſe ſix things : "5 

r. That in every caſe, where it cannot be known and pzoved what perſons, 
lands, tenements, and bodies politick owen to:make and repair ſuch baivges,foz 
the ſp&#dy refozmation any amendment of ſich bzidges; the Juſtices of Peace 
within the Dhires oz Ridings, where ſuch b2idges been \ being out of Cities and 
Towns cozpszate) and if it be within Cities 02 Towns cozyozate, then che 
Juftices of Peace in every *uch City oz Town cozpozate, 02 fenr of the faiyv, — . 
* Juſtices at the leaſt, whereof one to be of the Quorum, ſhatl have power any * Theſc "aig re- 
authozity within the limits of their ſeveral commiſſions and « authozicies, tg 7.5 heyy 1a 
b call befoze them the Conftables of every Town oz Pariſh, being within the $hircs or Ridinge, 
Shire, Riding, City, oz Town cozpozate, as well within liberty as without, as of che Cities or 
where ſuch bzidges, oz any parcel therof ſhall happen to be, oz elſe two of Towh corporare, 
che-next honeſt Inhabitants within every Town oz. Pariſh in the ſatd Shire, - I 
Riding, City, oz Town cozpozate, by the diſcretion of rhe faiv Juſtices, 93 gings ace by coms 
four of them at the leaſt, whereof one to be of the Quorum. YFut it is god po- mitſiiov, in Cities 
licy, that moze then four Juſtices, &c. dd take upon them the atthoziry com- and Towns core - 
mitced to them by any bzanch of this Act: fo2 it there be but four, it any of rome ku m_ 
how work 02 be out of the commiſſion, the ſurviving tht have no authozicy Charter; hers 

. ore this wor 
Au borities\ is 
uſed. b The firſt rhing the Juſtices are todo when they are aſſembled, Is to call, 8c. if yy be ror ( as 
commonly they aro ) at the general Scilions of Porte or elſe to wake warrants to call, &c. before them at a 


certain day and-place, and in thoſe warrants to fignific that jt is ſor a raxation of the Iohabirancs'of the whoie 
County, for reparation of ſuch a bridge. 


C Where it cannot be known or proved, &c. '] wp the cotitett atv 

ozder of this Diacute, firſt, fo2 inquiry at the general Seſſious,. who ought 

to repair ſuch decayed bzidges: And ſecoudly of this bzanch, where jt cannoc 
be known oz pzoved ( that is, at the general Deſſions who owen to repair it. ) 

Ic hath been gravely « adviſed, that fo2 the better warraug of thefe forr Jyſfi- ,c Hereof we have 
ces of Peace, inquiry ſhould be-made by the great Inqueſt foz the hodp of the ſe<n a Rangers 
Coancyp at the general Quarter Seſſions, ought to repair it, and if that EENGs 
ranmot appear pon any p2w6f made, then a pzeſentment co be made, that the ,... you may 

| is in vecay, And toconclude, Ec ulterivs Juratores pradiQi preſentant, read in Lambirds 
_— neſcitur quz perſonx, que terre, five tenementa, aut corpora politics Jultice of Peace. 
eundem pontem, aut aliquam inde parcellam ex jure, aut antiqua confuctudine re- 

parare debent, aut conſueverunt, And by this means, the four oz moze Juſtices 

of Peace, being Judges of roco2d, hall ve info2med of recozy, that it cannot be 

known oz pzoved, #c. A ſafe way fo2 thefe four 02 moze of the Juſkices 3 foz 
co charge the ſubject without juſt cauſe, anv not warranted by this Act, is-& 


reac milp4ifion, 
2. M6 


St, tat. of 4 > 22 H. 2 H.8(Cap. 5. 5. 


: GAA ee Ire nee» me» — Af _—_— TT — 


2..At the appearanice of:ſuch! Conttables 03) \Inhqvicints, cheſfaid! Juſtices 
of. Peace op-foux of 1them,: whereof ode-ts be/of :the:Qdaruw; , with! the'afſeuis. 
of-the:ſaid Conſtables 03+ Jnhabirants, . ſhalt havs:power:and-anthoz&ty'co:tax;. 
and; fot every Inhabitant:in ſuchCity;/ Town vpPariſhs ec-zto Quchrcbatbns: Y 
able-aid:and-ſun of /monty,/as! ithep!] ſhalÞ. chink bp! cheir [biſcrttionscromve-" 
d Nota, for re- nient/and ſufficient,;f0z the regalgnng 'd re-evitpitig, andamendmenc of fury 
elifying, or 0e# yoiagegs; 13 05702 f 02 ld ound Gag hit aorta ny 11) 5 
ain Ic is not here mentioned by any erpzeſs woſasythat theſe fourl03umneze: Ou 
ſikces mult: execute-their:authozity'8b; this Ag 41-the;general-@oſliqny'bf = 
Peace, as it was«in the firſt bzanrhs Se fopthis im the:laſt;boanrhes - 
-Firft, >By whom, and in what nanneritapotion Hall be made; _—_ 
S191) if $25 13 AT; i623) 3Ati TE 2 ITY 24s 
C-Juſtices of Pie; or:foriy of cheing8&oo}: 'Thjat'is, fit lth Citits, 
02 qe cozpozate, where four' Jultices;/ #6 ve*%foa-if rhere' be not"fonr fue 
Julkices; they are not Within theremedy' of this b1anch, Wi ( W Vat "Bif fat v1 
| "axe left ro'the femedpac the Coffinsn'@dl; © | _ aud C f bone: y on 
W itt the aflche of the id Conftables'br inhableaaes! 5 WT as, 
. - nelthe> the Jultichs *without'frrch-alltnt; not 'the emi bl iN PIE 
re es the Juftites; fan take ry eppatton by this Art ns hs 


i. w6' WW 


'0 tax and {ct every: Tohabjtant: J nnvmgienae wha bitanciam, lu 
Ro” 8 ig Maa as every one may be taxed Ip wort if, pe ky eats 
ogy .. his vi bierhen. | And the taxatibn tannot beſet upon the” ada ed, Þ bt 
MY Xown, tc, fo} then one oz a few Wighe ve dillraineh foz the whole. What, 
24 dif \ ene is here tea we have tonchey befoze, | © -. 
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2:1: Ina roll andented. J This;is intenved-b£every ſeveril Mifnbzev/and 
thop-muſtbe. inrofledin parchmenc,\anv ſealev'by theſhid Inltioes;/and this td 
o_ne preſently after the taxmion/made;/ 7 :a0p9)c! 0115) 
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by four things are to.be obſerved: Firſf, (as hath been ſaid) That the taxaci- 
on mult be ſeveral, 2. That the remedy foz levping, is by difkreſs in his lands, 
gods, and chattels in any place within thag Pundzed, and to fell ſuch diſtreſs, 
And this the Collectozs of that Hundzey-may/do Ly fozce of this Act. 3. Thar 
if upon demand the ſum be not paid, albeit the Jnhabitanc do not expzefly re- 
fuſe, it is a refuſal in Law, -4. Albeit two-Colleco2s be appotntced. yet one of 
them, by the command and conſent of the other, may diſtrain and ſell; foz chis 
ts the diſtreſs and ſale of them both, Fe 


C And if the diſtreſs be better, to deliver to the owner thereof. 
MThat is, the ſurpluſage upon the ſale, above the ſum ſo diſtrained foz, mult be 
delivered to the owner Jnhabitnt. 

The reſidue of this bzanch, concerning the appointment of two Durveyozs, 
and the account of them, and of the two Collectozs, and other chings depending 
on the ſame, are evident, and ned no erplanation. 

* The effect of this bzanch is, that the ſaid Juſfices in every Shire, Riding, 
City, 02 Zown coxpozate, ſhall make p2oceſs reſpectively inio every Shire, and 
other place out of the Shire, Riding, City, oz Town co2pozate, And that the 
Sheriff all ſerve the p2oceſs, upon pain of ſuch fine as ſhall be aſſeſſed by 
luch Julkices, 

The ſirth bzanch ercepteth the five Pozts, and p2ovideth remedy, and gi- 
veth jurildiction to the Warden, Mayo2s, and Bailiffs elec, and Jurats of 
- ſame Pozts, to enquire, hear and determine all manner of annoyances of 

The ſeventh bzarich giveth power to the ſaid Juſtices of Peace, o2 four, o2 
mote of them, to allow reaſonable coſts and charges to the ſaiz Durveyozs and 
Collecozs, 

The laſt bzanch containeth a Law foz amendment of high-ways at the end of 
- the bzidges, and power given to four oz moze Julfices of Peace, whereof one 
to be of the Quorum in every Shire, Franchiſe, oz Bozough, to enquire, hear, 
and determine in the * © Kings general Seſſions of the Peace, all manner of 
© annoyances of and in ſuch high-ways fo being and lying, next adjopning to 
< any ends of bzidges within this Realm, diſtanc from any ends of ſuch bzivges 
© the hundzed fot, and to do in every thing and things concerning the making, 
<repairing, and amending of ſuch high-ways, and every of chem, in as large 
© and ample manner, as they might and may do to and foz the making, repair- 
< ing, and amending of bzidges, by vercue and authozicy of chis pzeſenc Act, 


C In the Kings general Seſſions of the Peace, &c. | Yercupon it is 
collected, that ſ&ing the firſt bzanch referreth the pzoceding concerning the 
decay of bzidges to the general Deſſtons of the Peace, and the ſecond bzanch 
concerning the calling of che Conſtables, #c. and this laſt b2anch referreth the 
P2oceeding foz the amendment of high-ways at the end of bzidges, to the gene- 
ral Seſſions of the Peace : It is the ſafeſt way, and neareſt to the meaning of 
the makers of this Law ( all the parts thereof being conſidered | that the JAu- 
{tices of Peace, where no certain perſon, #c. is known, that ought to repair 
any decayed b2idge, ( and the Inhabitants of the whole County are generally 
to be charged) do p2oc&d as well fo2 the reparation of the bzidges,as of the high- 
ways at the end of choſe bzidges at the general Seſſions of che Peace, one of 
them as'tt were depending upon the other, 

The frxhold as well of bzidges, as of the high-ways, is in him that hath the 
freehold of che ſoil, bnt the frepaſſage is fo2 all the Kings liege people, 

D& the Dtatutes of 13 El. ca. 18, 18 El. cap. 18 & 17. 23 El. cap. 11. 39 El. 
cap.24. &c. concerning bzidges., | 
_ De the aDtatuce of 23 Hen.s. cap.2, concerning the new erecting of Gaols, 
which cannot be done without Act of Parliament, That Ac had little effect; fa 
that the Jufices of Peace did lictle 92 —_— within the time to them pzeclri- 
Fix bed 
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43 Eliz, cap. 4+ 


A ſpeedy remedy $£D, 02 aſſigned to oz foz repair of bzidges (inter alia) and by their o2ders co 


in many caſes, 


bed by that Act 3 yet read it, foz it hath divers god pzoviſions in it, and divers 
of them much like to our Act. 
A right pzofitable Law was made, anno 43 Eliz. foz Commiſſioners, to en- 
quire foy miſ-imployment of lands, tenements, rents, annuities, p2ofits, heres 
ditaments, gods, chattels, money, and ſtocks of money given, limited, appoin- 


refozm the ſame, which in ſome caſes is a ready and ſp&edy way, and have 
w2ought god effect. And therefoze we will in the next place enumerate and ex- | 
plain the parts and bzanches of that Act, foz the better incouragement and in- | 
ſtruction of the Commiſſioners in that behalf, 


F 
# 
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8 
p* 
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e An Expoſrtion upon the Statute of 4.3 Eliz.8. Cap. 

4- concerning Commiſſoners authoriged to enquire 
of miſ-imployment of lands or goods given to Hoſpi- 
tals, by their orders ſhall be reformed. 


Hereas lands, tenerents, rents, annuities, profits, hetedita- 
ments, goods, chattels, money, and ſtocks of money, have 
been heretofore given, limited, appointed and aſſigned; as well by the 
Queens molt excellent Majeſty, and her moſt noble Progenitors, as by 
ſundry other well diſpoſed pertons; ſome for relief of aged, impotent, 
and poor people; ſome for maintenance of ſick and maimed Souldiers 
and Mariners, Schools of learning, free Schools, and Scholars of Uni- 
verlities 3 ſome for repair of Bridges, Ports, Havens,Cawſies,Churches, 
Sea-banks, and High-ways 3 ſome for education and preferment of 
Orphans, ſome for or towards relief, ſtock or maintenance for houſes 
of CorreCtion ; ſome for marriages of poor maids, ſome for ſuppor- 
tation, aid; and help of young tradeſmen, handy-crafts-men, and 
perſons decayed, and others for relief or redemption of priſoners or 
captives, and for aid or eaſe of any poor inhabitants, concerning pay- 
ment of fifteens, ſetting out of Souldiers, and other taxes: which 
lands, tenements, rents, annuities, profits, hereditaments, goods, chat- 
tels, money, and ſtocks of money, nevertheleſs have not been imploy- 
ed according to the charitable intent of the givers and founders there- 
off, by reaſon of frauds, breaches of truſt, and negligence 1n thoſe that 
ſhould pay, deliver, and imploy the ſame. For redreſs and remedy 
whereof, be it enacted by authority of this preſent Parliament, Thar 
it ſhall and may be lawful to and for the Lord Chancellor, or Keeper 
of the great Seal of England for the time being, and for the Chancel- 
lor of the Duchy of Lancaſter for the time being, for lands within the 
County Palatine of Lancaſter, from time to time, to award Commif- 
ſions under the great Seal of England, or the Seal of the County Pa- 
latine, as the caſe ſhall require into all or any part or parts of this 
Realm, reſpeQtively, according to their ſeveral Juriſdictions, as afore- 
ſaid, tothe Biſhop of every ſeveral Dioceſs and his Chancellor (' 1n caſe 
there ſhall be any Biſhop of that Dioceſs, -at the time of awarding of 
the ſame Commiſlions,) and to other perſons of good and ſound beha- 
viour, authorizing them thereby, or any four or more of them, toen- 
quire as well by the oaths of 12 lawful men or more of the County, 
as by all other good and lawful ways and means of all and ſingular fuch 
gifts, limitations, aſſignments, and appointments aforeſaid, and of the 
abuſes, breaches of truſts, negligences, miſ-imployments, not imploy- 
ing, concealing, defrauding, miſ-converting, or miſ-government of 
any lands, tenements, rents, annuities, profits, hereditaments, goods, 
chattels, money, or ſtocks of money, heretofore given, limited, ap* 
pointed, or atfigned, or which hereafter ſhall be given, limited, appoin- 
ted, or aſligned, to or for any the charitable and godly uſes betore re- 
XXXKX 2 hearſed. 
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hearſed. And after the ſaid Commiſſioners, or any four or more of 
them (upon calling the parties intereſled in any ſuch lands, tenements, 
rents, annuities, profits, hereditaments, goods, chattels, money, and 


ſtocks of money ) ſhall make enquiry by the oaths of twelve men or | 


more of the ſaid County (whereunto theſaid parties 1ntereſled ſhall and 
may -have, and take their lawful challenge and challenges) and upon 
ſuch enquiry, hearing, and examining thereof, ſet down ſuch orders, 
judgments, anddecrees, as theſaid lands, tenements, rents,annuities,pro- 
fits, goods, chattels, money, and ſtocks of money, may be duly and 
faithfully imployed, to and for ſuch of the charitable uſes and intents 
before rehearſed, reſpectively, for which they were given, limited, af- 
ſigned, or appointed, by the donors and founders thereof. Which or- 
ders, judgments, and decrees, not being contrary or repugnant to the 
orders, Statutes, or decrees of the donors or founders,{hall by the autho- 
rity of this preſent Parliament ſtand firm and good, according to the 
tenor and purport thereof, and ſhall be executed accordingly, until 
the ſame ſhall be undone or altered by the Lord Chancellor of Ezgland, 
or Lord Keeper of the great Seal of Egland, or the Chancellor of the 
County Palatine of Laxcaſter, reſpetively within their ſeveral jurif- 


ditions, upon complaint by any party grieved to be made to them. ' 


Provided always, that neither this A&, nor any thing therein con- 
tained, ſhall in any wiſe extend to any lands, tenements, rents, annui- 
ties, profits, goods, chattels, money, or ſtocks of money given, limited, 
appointed, or aſſigned, or which ſhall be given, limited, appointed or 
a\ligned to any Colledge, Hall, or Houſe of learning within the Uni- 
verlities of Oxford or Cambridge, or to the Colledges of Weſtminſter, 
Eaton, or Wincheſter, or any of them, or to any Cathedral or Colle- 
giat Church within this Realm. 

And provided alſo, that neither this Act, nor any thing therein, ſhall 
extend to any City, or Town corporate, or to any the-lands or tene- 
ments given to the uſes aforeſaid, within any ſuch City, or Towncor-: 
porate, where there 1s a ſpecial Governor or Governors appointed to 
govern or direct ſuch lands, tenements, or things diſpoſed to any: the 
uſes aforeſaid, neither to any Colledge, Hoſpital, or. free School, 
which have ſpecial Viſitors, or Governors, or Overſeers. appointed 
them by their Founders. | 

Provided alſo, and be it enaCted by the authority aforeſaid, that 
neither this AQ, nor any thing therein contained, ſhall beany way pres 
judicial or hurtful to the juriſdiction of the Ordinary,or power of the 
Ordinary, but that he may lawfully in every cauſe execute and perform 
the ſame, as though this ACt had never been had or made, Ferrrrrn 

Provided alfo,and be it enafted, That no perſon or perſons that hath 
or ſhall have any of the ſaid lands, tenements, rents, annuities, profits, 
hereditaments, goods, chattels, money, or ſtocks of money in. his 
hands or poſſeſhon, or doth or ſhall pretend title thereunto,; ſball be 
named a Commiſtioner or a Juror for any the cauſes aforeſaid, ' or be+ 
ing named, {ball execute or ſerve in the fame, | 

And provided alo, that no perſon or perſons, which hath purchaſed 
or obtained, or ſhall purchaſe or obtain upon valuable conſideration 


of 
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of money or land, any eſtate or intereſt of, in, to, or out of any lands, 


tenements, rents, annuities, hereditaments, goods, or chattels that have 
been, or ſhall be given, limited, or appointed toany the charitable uſes 
above me Tarkhoot fraud or covin;having no notice of the ſame 
charitable uſes, ſhall not be impeached by decrees or orders of Com- 
miſſioners above mentioned, for or concerning the ſame his eſtate or 
intereſt. And yet nevertheleſs, Be it enacted that the ſaid Commiſſio- 
ners, or any four or more of them, {hall and may make decrees and 
orders for recompence to be made by any perſon or perſons, who be- 
ing put in truſt, or having notice of the charitable uſes above mentio- 
ned, hath or ſhall break the ſame truſt, or defraud the ſame uſes by any 
conveyance, gift, grant, leaſe, demiſe, releaſe, or converſion whatſoe- 
ver, and againſt the heirs, executors, and adminiſtrators of him, them, 
or any of them, having Aflets in Law or equity, 1o far as the ſame Af 
ſets will extend. 

Provided always, that this AC ſhall not extend to give power or 
authority to any Commiſſioners before mentioned, to make any or- 
ders, judgments or decrees for or concerning any mannors, lands, tene- 
ments, or other hereditaments, aſfured,; conveyed, granted, or come 
unto the Queens Majeſty.,;to the late K. Henry the eighth, K. Edward 
the ſixth, or Queen Mary, by Atof Parliament, ſurrender, exchange, 
relinquiſhment, eſcheat, attainder, conveyance, or otherwiſe. And yet 
nevertheleſs, Be it enacted, that if any ſuch mannors, lands, tenements, 
or hereditaments, or any of them, or any eſtate,rent, or profit thereof, 
or out of the ſame,or any part thereof have, or hath been given,gran- 
ted, limited, appointed, or affigned to or for any the charitable uſes 
before expreſſed at any time fithence the beginning of her Majeſties 
reign, That then the ſaid Commiſſioners, or any four or more of 
them, ſhall and may as concernivg the ſame lands, tenements, heredi- 
taments, eſtate, rent, or profit ſo given, limited, appointed or affigned, 
proceed to enquire, and to make orders, judgments and decrees accor- 
ding to the purport and meaning of this Act, as before is mentioned : 
the ſaid laſt mentioned Proviſo notwithſtanding. 


And be it. further ena&ted, That all orders, judgments and decrees 


of the ſaid Commiſlioners, or of any four or more of them, ſhall be 
certified under the ſeals of rhe ſaid Commiſſioners, or any four or 
more of them, either into the Court of the Chancery of England, or 
into the Court of the Chancery within the County Palatine of Lar- 
caſter, as the caſe ſhall require reſpeively, according to the ſeveral 
juriſdictions, within ſuch convenient time as ſhall be limited in the 
ſaid Commiſſions. 

And that the ſaid Lord Chancellor, or Lord Keeper, and the faid 
Chancellor of the Dutchy, ſhall and may, within their ſaid ſeveral Ju- 
riſdictions, take ſuch order for the due execution of all or any of the 
faid Judgments, Decrees, and Orders, as to either of them ſhall ſeem 
fit and convenient. 

And that if after any ſuch certificateor certificates made, any perfon 
or perſons ſhall find themſclves grieved with any of the ſaid Orders, 
Judgments, or Decrecs, That then it ſhall and may be Jawful to _ 

or 
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for them, or any of them to complain in that behalf unto the ſaid 
Lord Chancellor, or Lord Keeper, or to the Chancellor of the faid. 
Duchy of Lancaſter, according to their ſeveral Juriſdictions, for re- 
dreſs therein. And that upon ſuch complaint, the ſaid Lord Chancel- 
lor, or Lord Keeper, or the ſaid Chancellor of the Duchy, may ac- 
cording to their ſaid ſeveral Juriſdictions, by ſuch courſe as to their 
wildoms ſhall ſeem meeteſt, the circumſtances of the cafe conſidered, 
proceed to the examination, hearing and determining thereof : and 
upon hearing thereof, ſhall and may adnul, diminiſh, alter or enlarge 
the ſaid Orders, Judgments and Decrees of the ſaid Commiſſioners, or 
any four or more of them, as to either of them in their ſaid ſeveral 
Juriſdictions ſhall be thought to ſtand with equity and good conſci- 
ence, according to the true intent and meaning of the Donors and 
Founders thereof, and ſhall and may tax and award good coſtsof ſuit 
by their diſcretions, againſt ſuch perſons as they ſhall find to complain 
unto them without juſt aid ſufficient cauſe of the Orders, Judgments, 
and Decrees before mentioned, 39 El. 6. 43 El. g. 


Authozity is given to the Lozd Chancetloz, oz Lo2d Keeper, and to the 
Chancelloz of the Dutchy reſpectively, to grant commiſitons under the ſeveral 
ſcals. 

Concerning theſe commiſſions, theſe ſix things are to be obſerved; 

Fir, The number muſt be four, oz moze. | 

2. The Commiſlioners to be the Wiſhop and Chancelloz of that Diocels ( if 
there be a Eifhop) and other perſons of god and ſound behaviour. TO 

3. Jn that commiſſion any four of them do ſuffice to make ozders and des 
crees, foz therein none is of the Quorum: | 

4. None ſhall be Commiſſioners that have any part of the lands, xc, oz gods, 
oz chattels, money, o2 ſtocks in queſtion, 

5 . The commiſſien is to limit a certain time, within which the Commiſſo- 
ners are to ozder, decree, and certifie, 

6. Their authozity is to enquire as well by the oath of twelve lawful men, 
03 move, as by all other god ways and means, 

Concerning the Jurozs, oz Inqueſt of Inquiry, theſe two things are to be obs 
ſerved 2 


Firſt, The parties intereſſed may have and take cheir lawful challenge any 
challenges. 


2. None that p2etend title to any of the lands, #c. gods, o2 chattels, money, 
o2 ſtocks in queſtion, ſhall be a Juroz, &c. 

They are to enquire of all and ſingular gifts, limitations, and appointments 
of any lands, tenements, rents, annuities, pzofits, hereditaments, gods, chats 
tels, money, and ſfocks of money, foz 21 charitable uſes in relieving, main- 
taining, repairing, educating, pzeferring, marrying, ſuppozting, aiding, help- 
ing, redeeming and eaſing. 

1. Foz relief of aged, impotent, and pw2 people, 2. foz maintenance of ſick 
and maimed ſouldiers, 3. Schwls of learning, 4. Free ©chwls, 5. Scholars in 
Univerſities, 6. and houſes of Cozrection, 7: foz repair of W2idges, 8. of 
Po2ts 0z Pavens, 9, of Cawſies, 10. of Churches, 11. of Sca-banks, 12. any 
of Yigh-ways, 13. fo2 education and pzeferment of Ozphans, 14. foz marriage 
of pw maids, 15. fo2 ſuppoztation, aid, and help of young tradeſ-men, 16. of 
handi-crafts-men, and 17. of perſons decaped, 18. foy redemption oz relief of 
p2iſoners oz captives, 19. fo2 eaſe and aid of any pwz Inhabitants, concerning 
papment of Fifreens, 20. ſetting out of ſouldiers, 21. and other taxes, 
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C1. Df abules, 
2, Beaches of cruſt, 

And the Commillio- 7 rf ai etits of any lands, tenements, &c, 
ners have power allo 2 <5 1 {ploying, >*©""5> + Cuds, money, ec. gi- 
to enquire oftheſe nine | 71-0216 by , 7'ven to. any of the charicable 
things : 7. Defrauding, uſes afozeſatd, 

8. Pil-converting, 


} 4 | ; 
 @ Pil-covernment. | __ 

But this Act doth not extend to all lands, #c. noz to all gods and chattels, 
monep, 92 ſtocks given to any of the charitable uſes afozeſaid; but certain are 
excepted in theſe eight ſeveral caſes, viz. mw 

Firf, Df the Colledges, Palls, oz Youſes of learning in either of che Unis 
verſities. 

2. Df the Colledge of Weſtminſter. 

3, Df the Colledge of Eaton. 

4. Df the Colledge of Wincheſter. | | 

5. Df any City, oz Town cozpozate, where there is a ſpecial Governoz oz 
Governozs of ſuch lands, ec. 

6, Df any Colledge, Yoſpital, oz Free Schol, which have ſpecial Uiſito2s, 
o2 Governo2s, oz Dverlers, appointed -to them by their Founders, 

7. Df Purchaſers, having theſe three qualictes: Firſt, Foz * valuable conſt- 
deration of monep oz land : 2. Without fraud oz covin+ 3. Yaving no notice of 
the ſame charitable uſe. But albeit the Commiſſioners cannot make any decree 
againſt any ſuch Purchaſers, yet may they make decrees fo2 recompence to be 
made by any perſon oz perſons, who being put in truſt, o2 having notice of the 
charitable uſes aboveſaid, have oz ſhall b2eak the ſatd truſf, o2 defraud the ſame 
uſes by any conveyance, gift, grant, leaſe, releaſe oz converſion, and againſt his 
02 their heirs, executozs and adminiſtratozs, having aſſets in Law oz 2 equicy, 
ſo far as the ſame aſſets will extend, 

8, Nf Purchaſers of lands, tenements, and hereditaments aſſured, conveyed, 
02 come to Queen Elizabeth, H. 8. Ed.6. oz Queen Mary by Ad of Parliament, 
ſurrender, exchange, relinquiſhment, eſcheat, attoznment, conveyance, oz other- 
wiſe, ut if anp ſuch mannozs, lands, &c. have ſince the beginning of Nueen 
Elizabeths reign been given, &c. to any of the charitable uſes befoze exp2eſſed, 
then this Act doth extend to the ſame, | 

X —— the certificate of the Commiſſioners, theſe four things are to be 
obſerved : | 

Firſt, That they certifie their ozder and decree reſpectively, either into the 
Court of the Chancery of England, oz into the Chancery of the County Pala- 
tine of Lancaſter, as the caſe ſhall require. 

2, That it ought to be in parchment, under the hands and ſeals of the Com- 
miſlioners, 

3. It muft be within the time limited in the Commiſſion, 

4. That the Lozd Chancelloz, oz Lozd Keeper, andthe ſaiv Chancelloz of the 
Duchy ſhall and may within their ſeveral Juriſdictions take ſuch o2der foz the 
due execution of all oz any of the ſaid judgments, decrees and o2ders ſo certifi- 
ed, as to either of them ſhall ſeem fit and convenient, 

Jn the remedy foy the party grieved with ſuch decree ſo certified, theſe five 
things are to be conſidered : 

Firſt, That he complain to the Lozd Chancelloz, 02 Lozd Keeper, 02 to the 
Chancelloz of the Duchy, accozding to their ſeveral Juriſdictions fo2 revzeſs 
thereof. And this complaint is to be by 1Bill, 

2, Upon ſuch complaint, firſt, they ſhall reſpectvely by ſuch courſe, as to their 
wiſdoms ſhall ſeem meeteſf, the circumſtance of the caſe conſidered, p2oceed to 
the examination, hearing, and determining thereof, 2. Upon hearing mm 

a 


* So as none but 
valuable confide- 
ration, aDd no va- 
lvable confiderati- 
on, but for money 
or land, will ſerve 
the turn, 


* No:a, Aſſets it 
equity, as truſts, 
confidences, and 
the like, 
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ſhall oz may admit the whole ( which rarely is done) diminiſh (in part) oz en- 
large (that is, to confirm the fozmer, and to enlarge the ſame by adding ſomee- 
thing thereunto) che judgments and decrees ſo certified, 

3- As ſhall be thought co ſtand with equity and god conſcience, 


* This is the Laps 4. Accozding to the true intent and meaning of the* Donozs any Founders 
dufbitiyus, whereby thereof, 


the Commune” i 5+ And ſhall and may tax andaward god coſts of ſuit by their diſcretions (re 


lors muſt infticure ſpectively) againſt ſuch perſons as ſhall complain to them reſpectively, without 

their courſe, ' ſult and ſufficient cauſe of the o2ders, judgments, and decrees befoze mentioned, 
2Eut this o2der being given and limited by Act of Parliament, no colis ( if the 
o2der, judgment, 02 decree be adnulled, diminiſþed, 02 enlarged ) ought to be 
Civen to the party complaining. 
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The Expoſstion of the Statute of 31 Eliz. Cap. 12. 
concerning Sellers of Horſes in * Fairs and Markets.&c. 


* Forum Iferendo 
(aur quod ft fo- 


' + TIS) quia ibidem 


merces aſportari ſolent : Latine, Feriz, quia ibidem merces portantur. Unde Fezres, or Fair 


Gallice. Nundinz A nono die, &c. Mart is derived a Mercando, of bu 


Pee we enter timto the erpoſicion of this Statute, we will conſider, fir, 
What the Common Law was befo2e the making of this Statute. 2.UWhat 

any Acts of Parliament have wzought in this caſe, befoze this Ac of z1 Eliz.3. 
we will diſcend to the expoſition of our ſaid Act of 3x Eliz. | 

As to the firſt, the Common Law did hold tt fo2 a point of great policy, and 
behoveful foz the Common-wealth, that Fairs and Parkets overc ſhould be re- 
pleniſhed, and well furniſhed with all manner of commodities, vendivle in 
Fairs and Markets, fo the neceſſary ſuſtencation and uſe of the people, And 
co that end the common Law did: o2dain (to incourage men thereunto ) that all 
ſales and contracts of any thing vendible in Fairs oz Markets overt, ſhould not 
be god only between the parties, but ſhould bind thoſe that right Had chereun- 
to, 1Eut this. rule hath many ercepttons, 

Firlt, Ic ſhall not bind the King foz any of his gods ſold in Parket overt by 
any perſon, but regularly the ſale by a ftranger in Parker overt bindeth an in- 
fant, a feme covert that hath right either in their own right, o2 as executo2, oz 
adminiſtrato2, ideots, non compos mentis, men bepond Dea, and in p2iſon, that 
right have to the ſame, | h 

2, Although the Fairs 02 Parkets be overt, yet the ſale muſt be made in a 
plate that is overt and open, not in a back rom, ware-houle, ec, as pot map 
read, lib.5.'tol.83.b. Cafe de Market overt. 

3, Although ir be in an open place,yet Dvert in this caſe implies apt and ſuf- 
ficient, as no to ſell plate openly in a Dcriveners ſhop, o2 the like, but openly 
in a Goldſmiths ſhop, tc. lib.5. fol.8z3. ubi ſupra. 

4» Jt mult be a ſale, and not a free gift, without any valuable conſideracton 2 
foz Fairs and Parkets were not infkituted foz- giſts, bit foy ſales; rherefoze 
Kikt "ho Act is to be intended of a gift fo2 valnable conſideration, and not a 

5. 4 If the buyer voth know whoſe g@ds they were, and that the ſeller there- 
of hath at the molt but a wz2ongful poſſeſſion, this ſhall not bind him that right 
bath. | 

6, bF& they be ſold by covin between two of purpoſe to bar him that right 
hath, this barreth not. 

7. c If a ſale be made of gods by a ſtranger in a Barket overt, whereby the 
right of A. is bound yet if the ſeller acquireth the gods again, A. may take 
them again, becauſe he was the w2ong doer, and he ſhall not take advantage of 
his own Wong. | | 

$8. There mult be a ſale and contract; and therefoze a ſale toa man of his own 
c@ds in Parker overt, bindethnots andlikewiſe a ſale in marker overt by an 
infant of ſuch tenderneſs of age, asit may appear to the buyer that he is within 
age, 02 by a 4 feme Covert, if the buyer know her to be a feme Covert (unleſs 
fo2 ſuch things as ſhe tiſnally trades foz, oz by the conſent-of her husband) bind- 
eth not, Et tic de {imilibus, * | 


9, e The-contrac& muſt -be ozicinally and wholly made in the Barket overt, 


- : [-1 Anglice, & Faire 
ying and ſelling, and 1o is Mercatus alſo, ' 


35 H.6.29.PIL.Com: 
243. Doct.& Stud, 
39.Þ. 


Lib.s. fol.83. b. 
Lib. 1nt. Raſt.327 
2 & 3 Ph.& Mar, 
Cap.7. 


Li2.5. fol.23. b. 
35 H.6.7. fimile. 


12 E.4-12. b. and 
all the books. 
DoR.v& Stud.64.h, 
33 H.6. > I2 H.8. 
I. b. 

a 14H. 8.3, Pl, 
Com. 46. 18 E:4. 
24+ lib.3. fol.78.b. 
in Fermors caſe, 
& 83.4. in Wind. 
hams caſe. DoS. 
& Scud. fol.39. 

b Vid; the books 
ro the 5, 

c 34 H.6. 10&1t 
7E.4-15.32 H.6.t 
18 E. 4.6. 24, 

9 H.6.45. 

a a1 H.7-40.b, 
Fineux chief 
Juſtice. Alſo for 
the feme Covert, 
Vid. Mich. 22 & 
23 Eliz. coram 
rege ination ſur 
le caſe,inter Gutb- 


ſon & Thorpnel), Suff, e Dier 1 Mar. fol. 99.121. 
Pypy and 
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Stat. de 2 &» 3 Ph.& Mar. Cap. 7. 
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and not to have the inception out of the Market, and the conſummation in the 


Vid. 9H. 6.45. 
3s H.6. 2 & 3 Ph. 
& Mar. c.7« VoQ. 
& Stu. 39+. 


Lib. int” Raſt. 327 
diviſione Feirs, 
&Ce 


See Stamf, Pl.Cor, 
365+ b, 


21 H.8. cap.11. 
Nota hoc. 


a Note theſe ab- 
ſolure words for 
relit.ution, upon 
the evidence gi- 
ven upon this At, 
there needeth no 
freſh ſuir ro be 
enquired of, as we 
know by experi- 
ence. 

b Theſe words re- 
fer only to the 
manner of the | 
Writs of reſticut}- 
Ole 


2 & 3 Phil.& Mar. 
CaP.7. 

* Hereby the vul- 
gar people were 
deceived, bur in 
Law this changed 
no property,as be- 
fore ir appeareth, 
I.5.f,$3: ubi ſupra. 


The x. bradchi 


arket. 
bs 19. By the Common Law the p2operty was altered (though ſome opinions 
be to the contrarp) by ſale in Parker overt, albeit no toll was paid either in re- 
ſpect of the freedom of the Fair oz Parket, wherein no toll at all was to be 
paid, 02 foz that many were diſcharged of payment of toll, as the King, any 
ſome of his ſubjects by Charter, and ſome by tenure, as ancient demeſne, &c. 
where toll of others was to be taken, 

x1. The ſale muſt not be in the night, but between the riſing of the Sun, and 
the going down of the ſame: fozhe that hath a Fair oz Barket, eicher by grant 
02 p2eſcription, hath power to hold it per unum diem, ſeu duos, vel tres dies, &c. 
where (dics) is taken fo2 dics folaris3 fog if it hould be taken foz dies naturalis, 
then might the ſale be made at midnight, And yet the ſale that is made in the 
nicht is god between the parties, but not to bind a ſtranger that right hath, 

12.A commits a robbery o2 felony of the gods of B.the officer of the King voth 
ſeiſe the gods ( itt lawful manner ) to the Kings uſe. B. purſueth his appeal 
freſhly, the Kings officer, 02 any other ſelleth the gods in Parket overt; B. pur- 
ſueth his appeal againſt A. until he hath convicted him of the felony, the King 
fall make him reſtitution of his gods, notwithftanding the ſale in Market 
overt, becauſe of the freſh and diligent ſuit and purſuit of recozd, the gods were 
fo pzotected thereby, and by the Kings ſeiſure, that the p2operty of the ſame, be- 
ing tanquam in cuſtodia legis, cannot be altered by ſale in Parket overt. Aud bp 
the Statute of 21 H.5. cap.1 1. It is enacted, that if any felon be of any money, 
cds, 02 chattels, and the ſaid felon be indited, and after arraigned of the ſame 
felony, aud found guilty. o2 otherwiſe attainted, by reaſon of evidence given by 
the party ſo robbed, oz owner, o2 by any other by their pzocurement, 2 that the 
party ſo robbed, oz owner ſhall be reſtozed to his ſaid money, gods, and chat- 
tels, And that the Juſtices, #c. have power by this p2eſent Act, to award from 
time totime wiits of reſtitution, &c. in like manner, 6 as though any ſuch felon 
were attainted at the ſuit ofthe party in appeal, | 

Do as tn this caſe alſo the party robbed, o2 owner ſhall have reffitution, not- 
withſtanding any ſale in Parket overt. S@ the third part of the Inſtitutes, cap. 
Reflitution. And the reaſon of the Law in this caſe of reſtitution is, co incourage 
the owners to purſue the felons, that they might be condignly punitſhed,ut poena 
ad paucos, metus ad omnes perveniat. And although tn this rare caſe it map be, 
that one may loſe the hozſe which he came to bona tide in Parket overt ; pet 
{poliatus debet ante omnia xeltitui, And the the old rule, Caveat emptor, doth holy 
hcrein : and when co rights come together, the ancient right is to be p2eferred. 

And it is to be obſerved, that none of theſe 12 exceptions are abzogated by 
any Act of Parliament, byt pet remain in full fozce, 

As to the ſecond, weare to conſider the Statute of 2 & 3 Ph. & Mar. c.7, en- 
tituled, Sellers of horſes in Fairs, Markets, &c. which (becauſe hozſe-ſealers may 
flee far off in a ſhozt ſpace ) hath made void the ſale of hozſes in Barket overt 
in divers caſes. The teno2 of which Ac enſueth : 


Foraſmuch as ſtollen horſes, mares, and geldings,by thieves and their 
confederates, be for the moſt part ſold, exchanged, given, or put away 
in houſes, ſtables, backfides, and other * ſecret and privy places of 
Markets and Fairs, and the toll alſo privily paid for the ſame, where- 
by the true owners thereof, being not able to try the falſhood and 
covin berwixt the buyer and ſeller of fuch horſe, mare, or gelding, is 
by the Common Laws of this Realm without remedy: 

Be it therefore enacted by the authority of this preſent Parliament, 
that the owner, governor, ruler, fermor, ſteward, bailiff, or chief 
keeper of every Fair and Market overt within this Realm, and other 


the 


Of Fairs and M arkets, GC. 


713 _ 


the Queens dominions, ſhall before the Feaſt of Eaſter next, and fo 
yearly appoint and limit out a certain and ſpecial open place within 

the Town, place, field, or circuit, where horſes, mares, geldings, 

and colts, have been and [hall be uſed to be ſold in any Fair or Market 

overt, in which ſaid certain and open place, as 18 aforeſaid, there ſhall 

be by the ſaid ruler or keeper of the ſaid Fair or Market, put in and 

appointed one ſufficient perſon or more, to take toll, and keep the 

ſame place, from ten of the clock before noon, until Sun-ſet of every 
day of the foreſaid Fair or Market, upon pain to loſe and forfeit for 
every default forty ſhillings. = : 

And that every toll-gatherer his deputy or deputies, ſhall, during 
the time of every the ſaid Fairs and Markets, take their due and lawful 
tolls, for every ſuch horſe, mare, gelding, or colt, at the ſaid open place 
to be appointed, as is aforeſaid, and betwixt the hours of ten of the 
clock 1n the morning, and the Sun-ſet of the ſame day, if it be tende- 
red, and not at any other time or place, and ſhall have preſently be- 
fore him or them at the taking of the ſame toll the parties to the bar- 
gain, exchange, gift, contract, or putting away of every ſuch horſe, 
mare, gelding, or colt, and alſo the ſame horſe, mare, gelding, and colt 
{o ſold, exchanged, or putaway 3 and ſhall then write, or cauſe to be 
written 1n a book to be kept for that purpoſe, the names, ſirnames, 
and dwelling places of all the ſaid parties, and the colour, with one 
ſpecial mark at the leaſt of every ſuch horſe, mare, gelding, or colt, on 
pain to forfeit at and for every default contrary to the tenor hereof 
forty ſhillings. | 

* And the ſaid toll-gatherer, or keeper of the ſaid book, ſball withi 
one day next after every ſuch Fair or Market, bring and deliver his 
ſaid book to the owner, governor, ruler, ſteward, bailiff, or chief 
keeper of the ſaid Fair or Market, who {hall then cauſe a note to be 
made of the true number of all horſes, mares, geldings, and colts ſold 
at the ſaid Market or Fair, and ſhall there ſubſcribe his name, or ſet 
his mark thereunto, upon pain to him that ſhall make default therein 
to loſe and forfeit tor every default forty ſhillings, and alſo to an- 
{wer _ party grieved by reaſon. of the ſamehis negligence in every 
behalf. | 

And be it further enacted by the authority aforeſaid ; that the fale, 
gift, exchange, or putting away after the laſt day of February now next 
coming, in any Fair or Market overt, of any horſe, mare, gelding, or 
colt, that 1s, or ſhall be theeviſhly ſtollen, or feloniouſly taken away 
from any perſon or perſons, ſhall not alter, take away, nor exchange 
the property of any perſon or perſons to, or fromany ſuch horſe, mare, 
gelding, orcolt, unleſs the ſame horſe, mare, gelding, or colt, ſhall be in 
the time of the ſaid Fair or Market, wherein the ſame ſhall be fo fold, 
given, exchanged, or put away, openly * ridden, led, walked, driven,or 
kept ſtanding, by the ſpace of one-hour together at the leaſt, betwixt 
ten of the clock 1n the morning, and the Sun-ſetting, in the open place 
of the Fair or Market, wherein horſes are commonly uſed to be ſold, 
*and not within any houſe, yard, backſide, or other privy or ſecret 
place 3 * and unleſs all the parties to the bargain, contract, gift, or cx- 
change, preſent in the ſaid Fair or Market, ſhall alſo come together, 


Yyyy 2 and 


. 


A certain and ſpes- 
cial place for the 
Horſe-Fair. 


The 2. branch. 

A ſufficient perſon 
ro take toll, and 
keep the Horſe- 
Fair from 10 of 
the clock before 
noon, nil] Sunſet. 


The 3- branch. 

I. The tro!l-gathe- 
rer to receive the 
roll between theſe 
hours, 

2. And ſhall haye 
preſently before 
him rhe parriesto 
the bargain at the 
taking of the toll. 
3. And the horſe, 
'&C» 

4. And ſhall wrice 
in a book rhe 
names, firnames, 
and dwelling pla- 
ces of the ſaid 
parties, and the 
colour, with one 
ſpecial mark at the 
leaſt of every ſuch 
horſe, &c. 

* The 4. branch: 
The toll-gatherer 
ro deliver the 
book to the ows 
ner, &c. of the 
Fair or Marker, 


The 5. branch. 
Six points to ſave 
the property of 
the righr owner, 


& Ce 

1. The horſe ſtoln 
muſt he ridden, 
Kc. openly in the 
Fair or Market, 
by rhe ſpace of an 
hour, between ten 
of the clock be- 
fore noon, and 
Sun- ſerting,or elſe 
no property ſhall 
be altered or 
changed. 

This is 1n affir- 
mance of the 
Common Law. 
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Which 15 added, 
for, as hath- been 
aforeſaid, toll 1s 
not due nor pay- 
able by all perſons 
in Fairs and Mar- 
kets,.t0 the end 
thac the boo.- 
keeper may be 
cquiyalentin thoſe 
caſes to ihe coll 
receivers. 


The 9. branch. 

* This maketh 
void the ſale in 
Fair or Market 
overt, if the hore 
be nor uied, 8&c. 
ig all the fald 
points, accoraing 
to the tenor and 
intent of chis att. 
See for theſe 
points in the 3, 45 
5g; 8 6, oranches. 


The 8. branch. 


The peralty to be 
1ecoyered before 
Juſtices of Peace, 
& Cs 


The 9. branch, 
Juitices of Peace 
to hear and de- 
:ermine all often- 
ces againft this 
SJ: acute. 


The 1c. branch. 


The hook: keepers 
fee for his. labuur 
in writiog.the eo-. 
try of the cOn- 
rract, 
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and bring the horſe, mare, gelding, or colt fo ſoJd, exchanged, given, 
or put away to the opcn place appointed for the toll-taker, or for the 
book-keeper, where no toll 1s due, *andthere enter, or cauſe to be en- 
tred their names and dwelling places in manner as is aforeſaid, * with 
the colour or colours, and one ſpecial mark at the leaſt of every the 
ſame horſes, mares, geldings, or colts in the toll-takers book, or in 
the keepers book for that purpoſe, whereunto toll is due, as is afore- 
ſaid, * and alſo pay him their toll, if they ought to pay any, and if 
not, then the buyer to give one penny for the entry of their names, 
and executing the other circumſtances afore rehearſed, to him that 
{hall write the ſame in the ſaid book. 

And 1f any horſe, mare, gelding, or colt, that is, or ſhall be theeviſh- 
ly ſtollen, or taken away, {hall after the faid laſt day of February next 
coming be ſold, given, exchanged, or put away 1n any Fair or Mar- 
ket, * and not uſed in all points, according to the tenor and intent of 
this eſtatute, that then the owner of every ſuch horſe, mare, gelding, 
or colt, ſhall and may by force of this eſtatute ſeife, or take again the 
{aid horſe, mare, gelding, or colt, or have an aftion of Detinue or Re- 
plevin tor the ſame, any ſale, gift, exchange, or putting away of any 
ſuch horſe, mare, gelding, or colt, other then according to this eſtatute 
N any wiſe notwithſtanding. 

The one half of all which forfeitures to be to the King and Queens 
Majeſty, her heirs and ſucceſſors, and the other to him or them that 
will ſue for the ſame before the Juſtices of Peace, or 1n any of the 
King and Queens Majeſties ordinary Courts of record, by bill, plaint, 
action of debt, or information; in which ſuits no protection, eſloin, 
or wager of Law ſhall be allowed. 

And be it enacted by the authority aforeſaid, that the Juſtices of 
Peace” of every place and County, as well within liberties, as without, 
{hall have authority 1n their Sefſfions within the limits of their au- 
thority and commiſlion, to enquire, hear, and determine all offences 
againſt rhis eftatute, as they may do any other matter triable before 
them. COTE | 

Provided always, that in every ſuch Fair and Market, where any 
toll 1s, nor ſhall be due, ne leviable by reaſon of the freedom, liberty, 
or priviledge of the ſaid Fair or Market, the keeper or keepers of the 
book touching the execution of this preſent Act, ſhall take nor exa&t 
but one penny upon and for every contra, for his labour in writing 


. the entry, concerning the premifles, in manner and form, as is before 


© declared. 


*Buc ſeeing neither the rules'of the Common Law, no2 the pzoviſions of this 


At wzought ſo god effect as was expected, therefoze a right p2ofitable additio- 


The cauſes wihcre- 
force horſes, &c. 
are {0 commuiy 
ſtoln, 


nal Law was made in anno 31 Reginez Elizabethz, foz the ſaving of the p20- 


perty of hozſes, mares, geldings, colts, and fillies; to and fog the right owners, 
which hereafter enſueth ; 


Whereas through the Counties of this Realm, horſe-ſtealing is 
grown fo common, as neither in paſtures or cloſes, nor hardly in ſta- 
bles the ſame are to be in ſafety from ſtealing, which enſueth by the 


' ready buying of the fame by horſe-courſers and others in ſome open 
| Fairs 
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Fairs or Markets far diſtant from the owner, and with ſuch ſpeed as 


the owner cannot by purſuit poſſibly help the ſame : And * fandry 
good ordinances have heretofore been made touching the manner of 
ſelling and tolling of horſes, mares, geldings, and colts in Fairs and 5s 


* 2 83 Phil. & 
Mar. cap. 9.x 

See 2 E. 3. cap.is 
E.3.Cap. 3., 


Markets, which have not wrought ſo good effect for the reprefling or 7 £5: cap-5 


avoiding of horſe-ſtealing, as was expected. 


Now for a further remedy in that behalf, Be it enacted by the au- 


thority of this preſent Parliament, that no perſon after 
twenty days next after the end of this Seſſion of Parlia- 
ment, ſhall in any Fair or Market,ſell, 2 give,exchange,or 
put away any horſe, mare, gelding, colt, or filly, unleſs 
* the toll-taker there, or (where no tollis paid) the book- 
keeper, bailiff, or chief officer of the ſame Fair or Mar- 
ket, ſhall and will take upon bim perfe& knowledge of 
the perſon that ſo ſhall ſell, or offer to {cl}, give or ex- 
change any horſe, mare, gelding, colt, orfilly, and of his 
true Chriſten name, ſirname, and place of dwelling or re- 
fiancy, * and ſhall enter all the ſame his knowledge into 
a book there kept for ſale of horſes, * or elſe that he ſo 
{clling, or offering to ſell, give, or exchange, or put away 
any horſe,mare, gelding, colt,or filly, {hall bring unto the 
toll-taker, or other officer aforeſaid of the ſame Fair or 
Market, one ſafficient or credible perſon,that can,thall,or 
will teſtifie and declare unto, and before ſuch toll-raker, 


Nota, for a further remedy, this is 
an AR of addition, confiſting up- 
on 6. points, for the ſaving of the 
property of the right owner. 

a A gift, wichour valuable confide- 
ration in Marker overr, altereth 


no property, as before hith been - 


faid. This Scatute reſtraineth the 
very fale,and maketh it void, it the 
2& be nor purſued, and this firſt 
branch 1s 1n the diſ-junQive, un- 
leſs either the roll-raker or book- 
keeper ſhall and will rake upon him 
perfe&t knowledge, &c. or elle that 
he ſo (ſelling, or offering to (ell, 
&c. ſhall bring, &c. one ſufficient 
and credible perſon, &c. that ſhall 
avouch, &c. who vu'garly is called 
a Voucher : and this branch ex- 
tendeth to all ſales of horſes in 
Market overt, whether the horie, 
&c. be itoln, or nor ſtoln, 


book-keeper,or other officer,that he knoweth the party that ſoſclleth, 
giveth, exchangeth, or putteth away ſuch horſe, mare, gelding, colt, 
or filly, and his true name, firname, myſtery, and dwelling place : 


* and there enter, or cauſe to be entred in the book of the ſaid toll- 


The 2. branch. 
That he ſo ſelling, 


taker, or officer, as well the true Chriſten name, and ſirname, myſtery, 
and place of dwelling or reliancy of him rhat fo ſelleth, giveth, ex- 
changeth, or putteth away ſuch horſe, mare, gelding, colt, or filly, as of 
him that ſo ſhall teſtifie or avouch his knowledge of the ſame perſon, 
* and (hall alſo cauſe to be entred the very true price or value that he 
ſhall have for the ſame horſe, mare, gelding, colt, or filly fo fold. 

'* And that no perſon ſhall take upon him to avouch, teſtifie, or de- 
clare, that he knoweth the party that fo ſhall offer to ſell, give, ex- 
change, or put away ſuch horſe, mare, gelding, colt, or filly, unleſs he 
do indeed truly know the ſame party, and ſhall truly declare to the 
toll-taker, or other officcr aforeſaid, as well the Chriſten name, ftr- 
name, myſtery, and place of dwelling and refiancy of himſelf, as of 
him, of, and for whom he maketh ſuch teſtimony and avouchment. 

And that no toll-taker, or other perſon, keeping any book of entry 
of ſales of horſes in Fairs or Markets, {hall take or receive any toll, or 
make entry of any ſale, gift, exchange, or putting away of any horſe, 
mare, gelding, colt, or filly, unleſs he knoweth the party that fo. ſel- 
leth, giveth, excbangeth, or putteth away any ſuch horſe, mare, gel- 
ding, colt, or filly, and his true Chriſten name, ſirname, myſtery, and 
place of his dwelling or reſiancy, or the party that ſhall and will teſti- 
fie and avouch his knowledge of the ſame perſon ſo ſelling, giving,ex- 
changing,or putting away ſuch horſe, mare, gelding, colt, or filly, _ 

is 


&c. caule to he 
entrred the true 
Chriſten name, 
and firvame, and 
place of dwelling, 
&c. aiid the very 
true Price and va- 
lue. See for che 
fixch point inthe 
ſeventh branch. 

* The 3- branch. 
No perſon take 
upon him to a- 
vouch, unleſs he 
do indeed truly 
know, &c. 


The 4. branch. 
No toll-taker, or 
book-keeper ſhall 
make any entry, 
bur upon rhe dit- 
junRive in the 
firſt branch. 


Stat. de 31 Eliz. Cap.7. 


The &«. branch. 
To glve to the 
party ſo buying, 
$:c.4 true and per- 
fe& note in wri- 
ting,&c. requiring 
and paying two 
pence for the ſame 
* On paln, &c. 


To forfeit five 
pounds, 


The penalties to 
be recovered be- 
fore Juſtices of 
Peace, &c. 


The 6. branch. 
Juſtices of Peace 
ro enquire, hear, 
and determine. 


The 5. branch. 
Ex:tenderh only 
ro horſes, &c, that 
are ſioln, 

The fixth point 
for the ſaving of 
the property of 
the righr awner. 
Albeir this A& be 
purſued jn-all 
poinrsyer the ſale 
in Marker overt 
ſhall nor rake 
away the proper- 
ry, &c, if the- 
owner,&c. claim 
within 11% 
-moneths, &c. 


Two {uftcicit 
witneſles. 


— 


his true Chriſten name, ſirname, myſtery, and place of dwelling or re- 
fiancy, and ſhall make a perfe& entry into the ſaid book of ſuch his 
knowledge of the perſon,and of the name, firname, myſtery, and place 
of the dwelling or reſiancy of the ſame perſon, and allo ihe true price, 
or value that ſhall be, boa fide, taken or had, for any ſuch horſe,mare, 
gelding, colt, or filly ſo ſold, given, exchanged, or put away, ſo far 
as he can underſtand the ſame, and then give to the party fo buying, 
or taking by gift, exchange, or otherwiſe, ſuch horſe, mare, gelding, 
colt, or filly, requiring and paying two pence for the ſame, atrue and 
perfect note in writing of all the full contents of the ſame, ſubſcribed 
with his hand, on * pain that every perſon that ſo ſhall ſell, give, ex- 
change, or put away any horſe, mare, gelding, colt, or filly, without 
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— 


| being known to the toll-taker, or other officer aforcſaid, or without 


bringing ſuch a voucher or witneſs, caufing the ſame to be entred as 
aforeſaid, and every perſon making any untrue teſtimony or avouch- 
ment in the behalf aforeſaid; and every toll-taker, book-keeper, or 
other officer of Fair or Market aforeſaid, offending in the premiſleg 
contrary to the true meaning aforcfaid, ſhall forfeit for every ſuch 
default the ſum of five ow; but alſo that every fale, gift, ex- 
change, or other putting away of any horſe, mare, gelding, colt, fil- 
ly, 1n Fair or Market not uſed in all points according to the true 
meaning aforeſaid, ſhall be void : the one half of all which forfeitures 
to be to the Queens Majeſty, her heirs and ſucceſſors, and the other 
half to him or them that will fue for the fame before the Juſtices of 
Peace, or in any of her Majeſties ordinary Courts of record, by bill, 
plaint, action of debt, or information, in which no efloin or proteCti- 
on {hall be allowed. 

And be it further enacted, that the Juſtices of Peace of every place 
and County, as well within liberties as without, ſhall have authority 
in their Seſſions within the limits of their authority and commiſſion.to 
enquire, hear, and determine all offences againſt this Statute, as they 
may do any other matter triable before them. 

And be it further enafted, that if any horſe, mare, gelding, colt,or 
filly, after twenty days next enſuing the-end of this Sefſion of Parlia- 
ment, ſhall be ſtollen, and after ſhall be ſold in open Fair or Market, 
and the ſame ſale ſhall be uſed in all points and circumſtances as afore- 
ſaid : that yet nevertheleſs, the fale of any ſuch horſe, mare, gelding, 
colt, orfilly, within fix moneths next after the felony done, ſhall not 
take away the property of the owner from whom the ſame was ſtol- 
len, ſo as claim be made within fix moneths by the party from whom 
the ſame was ſtollen, or by his executors or adminiſtrators, or by any 
other by any of their appointment, at,or in the Town or Pariſh where 


the ſame horſe, mare, gelding, colt, or filly ſhall be found, before the 


Mayor or other head officer of the ſame Town or Pariſh, if the ſame 
horſe, mare, gelding, colt, or filly ſhall happen to be found in any 
Town corporate, or market Town, or elſe before any Juſtice of Peace 
of that County near to the place where ſuch horſe, mare, gelding, 
colt, or filly {hall be found, if 1t be out of Town corporate, or mar- 
ket Town, and fo as proof be made within forty days then next en- 
ſuing, by two/ſuffictent witneſſes to be produced and depoſed before 


{ach 
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ſuch head officer or Juſtice, (* who by vertue of this Act ſhall have au- * None can exa- . 
thority to miniſter an oath 1n that behalf ) that the property of the Pine virneſles in 
ſame horſe, mare, gelding, colt, ar filly ſo. elatmed, was in. the party; without AR cf 
by, or for whom ſuch claim is made, and was ſtollen, from him within Patliamenc. 
ſix moneths next before ſuch claim of any ſuch horfe, gelding, mare, 
colt, or filly, but that the party from whom the pj horſe., mare, 
gelding, colt, or filly was ſtollen, his executorsor adminiſtrators, ſhall 
and may at all times after notwithſtanding any ſuch fale or ſales in any 
Fair,or open Market thereof made, have property and power to have, | 
take again, and enjoy the ſaid horſe, mare, gelding, colt, or filly, upon upon payment of 
payment or readineſs, or offer to pay to the party that ſhall have the pokes "omg th 
polleſhon and intereſt of the ſame horſe, mare, gelding, colt, or filly, for 6 oy” ok my 
if he will receive and accept it, fo much money as the ſame party ſhall 
depoſe and ſwear before fuch head officer, or Juſticeof Peace ( * who, * Noman can give 
by vertue of this Ac, ſhall have authority to miniſter and give an oath 379#h.in a new. 
in that behalf) that he paid for the ſame boa fide, without fraud or of Res * 
colluſion, any Law, Statute, or other thing to the contrary thereof in 
*any wiſe notwithſtanding. 


This Act is but an Act ( as hath been ſaid ) of addition tothe Common Law, 


and to the Act of 2 & 3 Phil. 8 Mar, cap.7. all anying in fozce, and muſt be 
purlued, | | 


And be it further enacted by the authority aforeſaid, that after The 8. branch. | 


. twenty days after the end of this Seſſion of Parliament, not only all pron 4 wag ny 
acceſlaries before ſuch felony done, but alſo all acceſſaries after ſuch after. 


felony, ſhall be deprived and put from all benefit of their Clergy, as 
the principal by Statute heretofore made, is, or ought to be. 


90 as what by the 12 points of the Common Law, and what by the 12 points 
of additions by theſe two Dtatutes the pzoperty of hozſes, #c. are ſo pzeſerved, 
as if the owner be of capacity to underſtand them (being collected together, and 
explained by our labours) and be vigilant and induſtrious to purſue the ſame, tit 
ts almoſt impoſſible that the p2operty of the hozſe, &c. either ſfoln, oz not ſtoln, 
ould be altered by any ſale in Market overt by him that is malz hidei poſleſlor. 
 Andlec the owner oz ruler of the Fair, the toll-taker, oz bwk-keper,andthe 
* avoucher take hed, that thep perfozm the duty enjopned to them by this Dta- 
tute, otherwiſe it will be very penal to them. And hereby god virectton is gi- Hippocomi, Man- 
ven coCourratiers, Yozſe-courſers how they may ſafely deal. C90cS Cquaruiie 
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The Expoſition of the Statutes of 39 Eliz. Cap. 5. 
and 21 Jac. Cap. 1. concerning the ereftion of 


Hoſpitals and Houſes of Corretion. 


LY E it enacted by the authority of this preſent Parliament, that all 
B and every perſon and perſons ſeiſed of an eſtate in fee-{1mple,their 
heirs, executors, or aſligns, at his or their wills and pleaſures, ſhall 
have full power, ſtrength, licence, and lawful authority at any time 
during the ſpace of twenty years next enfuing, by deed inrolled in the 
high Court of Chancery,to crect,found and eſtabliſh one or more Ho- 
ſpitals, Meaſors de diev, abiding places, or houſes of Correttion, at 
his or their will and pleaſure, as well for the finding, ſuſtentation and 
relief of the maimed, poor, needy, or impotent people, as to ſet the 
poor to work, to have continuance for ever, and from time to. time 
to place therein ſuch head and members, and ſuch number of poor, as 
to him, his heirs and aſſigns ſhall ſeem convenient: And that the ſame 
Hoſpitals or Houſes ſo founded, ſhall be incorporated, and have per- 
petual ſucceſſions for ever, in fact, deed, and name, and of ſuch head 
members, and numbers of poor, needy, maimed, or impotent people, 
as {hall be appointed, afligned, limited, or named by the Founder or 
Founders, his or their heirs, executors or aſſigns, by any ſuch deed 


inrolled : And that ſuch Hoſpital, Meaſor de dien, abiding place, or 


houſe of Corre&tion, and the perſons therein placed, ſha]l be incorpo- 
rated, named, and called by ſuch name as the ſaid Founder or Foun- 
ders, his heirs, executors or aſſigns ſhall fo limit, aſlign, and appoint : 
And the ſame Hoſpital , Meaſon de dien, abiding place, or houſe of 
Correction ſo incorporated and named, thall be a body corporate and 
politick, and ſhall by that name of incorporation have full power, 
authority, and lawful capacity and ability, to purchafe, take, hold, re- 
ceive, enjoy, and have to them and to their ſucceſſors for ever, as well 
goods and cattels, as mannors,. lands, tenements, and hereditaments, 
being freehold of any perſon or perſons whatſoever, So that theſame 
exceed not the yearly value of two hundred pounds above all charges 
and repriſes, to any one ſuch abiding houſe, Hoſpital, Meaſor de dier, 
or houſe of correction : And ſo as the ſame, or any part thereof benot 
holden of our Soveraign Lady the Queen, her heirs or ſucceſſors, 
immediately 1n chief, or elſe of our ſaid Soveraign Lady the Queen, 
or any other perſon by Knights-ſervice, without licence or Writ of Ad 
quod danmim,or the Statute of Mortmain, or any other Statute or Law 
to the contrary notwithſtanding. And that the ſame Hoſpital, Meaſor 
de dieu,abiding place, or houſe of Correction, and the perſons ſo being 
incorporated, founded and named, ſhall have full power and Jawful 
authority by the true name of the incorporation thereof, to ſue and to 
be ſued, implead and to be impleaded, to anſiwer and to be anſwered 
unto,in all manner of Courts and places that now are, or hereafter ſhall 
be within this Realm, as well Temporal as Spiritual, in all manner 


of 
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of ſutts whatſvever, and of what nature and kind foever ſuch ſuits or 
aftions be or-thalt be: And that the fame Hoſpital, Mezſor de den, 
abiding place, or houſe of correftion, ſhall have and enjoy for ever ſuch 
a-common ſeal or ſeak, as by the faid Founder or Founders; his or their 
hetrs, executors or aſſigns ſhall be in writing under his or their hand 
and ſeal afttgned, named or appointed ; whereby the fame corporati- 
on {hall or may ſeal any manner of Inftrument touchmg theſame incor- 
poration.,and the lands,tenements,hereditaments,goods,or other things 
thereto belonging, or in any wiſe touching or concerning the ſame. 
And farther thall be ordered, directed, and viſited, placed, or upon 
juſt cauſe difplaced by ſuch perſon or perfons, bodies politick or cor- 
porated, their heirs, ſucceſſors or aſſigns, as ſhall be nominated -or af- 
figned by the Founder or Founders thereof, their heirs or affigns, ac- 
cording to fuch Rules, Statutes, and Ordinances, as ſhall be'ſer forth, 
made, deviſed, or cftabliſhed by the ſaid Founder or Founders, their 
heirs or afligns, in writing under his or their hand and ſeal, not being 
repugnant or contrary to the Laws and Statutes of this. Realm, any 


Law, Statute, Cuſtom, Uſage, or other thing whatſoever to the con- + 


trary in any wiſe notwithſtanding. And that it ſhall be lawful unto 
the Founder or Founders, his and thexr heirs or aftigns, upon the 
death or removing of any head or member-of any ſuch corporation, 
to place one other in the room of him that dieth, or 1s removed ſuc- 
ceſhively for ever.” EY | | 

Provided always, that all leaſes, grants, conveyances, or eſtates, to be 
made by any corporation ſo to be founded as aforeſaid, exceeding the 
number of; one. and twenty years, and that in poſſeſſion, and where- 


upon the:accuſtomable yearly'rcat, or more, by the greater part of : 


twenty yeatsnexr'before the making of ſuch leaſe; ſhall not be reſer- 
ved and yeatly payable, fhall be void : Saving to all perſons, bodies 
politick and corporate, their heirs and ſucceſſors (other then the Foun- 
ders and, Giyers, their heirs and ſucceſſors) all ſuch, right, title, claim, 

ſi-fon, rents, ſervices, comtnons, demands, intereſt, and profits, 
which they or any of them ſhall have, or of right ought to have, of, 
in or to Any the lands, tenements, or hereditaments, hereafter to be 
orven, limited or aſſigned in form aforeſaid, in as ample manner, as if 
this Statute had never been had or made, © DEI hal 

Provided alſo, that this Act, or anything therein contained, ſhall 
not cxtend to enable any,perſon or perfons, betng within age, women 
covert without their husbands, or of 707 ſane memorie, to make any 
ſuch-corporation, of to endow the ſame: any thing in this preſent Act 
to the'contrary thereof m any wife notwithſtandmg, __ 

' Provided always, that no ſuch Hoſpital, Meaſoz de jeu, abiding 
place, or houſe of correCtion'ſhall be ere&ed, founded, or incorpora- 
ted by force of this AQ, unleſsupon the foundation or erection there- 
of, the-ſame be endowed for ever with Tands, tenements, or heredita- 
ments of the clear yearly value of ten pounds by the year. 

Provided alſo, and be it further enacted,that noſuch mcqrporation 
| to be. founded by force of this Ac, ſhall.at any time hereafter dp or 

(uffgr.zo be done any AG or thing, whereby,or by means whereof any 

wu 4 """WwS22 of 


Stat. de 21 Jac. Cap. = 


See hereafter the 
proviſo to this 


effca. 

See 1.6. fol.62. b. 
22 £3, coron.276 
Sed abundans 


caurela non nocete 


Whereof the Ho- 


ſpirals, &c. muſt 
be endowed. 


of the lands, tenements, hereditaments, ſtock, goods or chattels of ſuch 
incorporation, or any eſtate, intereſt, poſſeſſion or property, of, or in 
the ſame, or any of them ſhall be veſted or transferred in or. to any 
other whatſoever, contrary to the true meaning of this At: and that 
ſuch conſtruQion ſhall be made upon this AQ as ſhall be moſt beneficial 
and available for the maintenance of the poor, and for reprefſing and 
avoiding of all Acts and devices to be invented, or put in ure contra- 
ry to the true meaning of this AQ, 21 Fac.1. made perpetual. 


C That all and every perſon and perſons. ] Theſe wozds regularly 
do excerid to any body policick oz co2pozate, but not to ſuch as are reftrained by 
any Act of Parſiament to alien, #c. bit doth extend to ſich bodies politick and 
£02pozate as may alien : As Majo2s and Comminalties, Bailiffs and Eurgeſ- 
ſes, #c, and the like, and to all other perſons whatſoever, | 

This Act enables not perſons within age, oz feme Coverts without their 
duobenns, of non compos mentis, oz any other perſons diſabled by Law, to 

ound, &c. | | 

This is a very beneficial Law : foz the charges of incozpozation, and of the li- 
cence of Poeztntain in theſe days grow ſo great by one means oz other, as it 
hath diſcouraged many men to undertake theſe pious and charitable wozks, 
whereas in fozmer times ſach wozks of piety and charity fo2 the pw2 did ever 
paſs in forma pauperis, and ſo we: hope to lee it again, 


C Seiſcd of any eftate in fee-ſimple, &c.] Firſt, The mannozs, lands, 
tenements, 02 hereditaments, whereof the indowment is made, muſt be of an 
eſtate in fee-ſimple, either abſolute, conditional, oz qualified. 2. They mult be 
fre-hold, 3. They muſt be of the clear yearly value of zo pounds by the year, 
o2 mo2e, and not exceeding the yearly value of 200 pounds by the year above 
all charges and repziſes. 4. Zhey, 02 any part thereof mult not be holden of the 
King immediately in chief, oz of the King, o2 of any other perſon by Knights 
ſervice. But if the firſt indowment be of the yearly value of 10 pounds oz moze, 
and under the yearly value of 200 psunds, they may purchaſe.(oz any may give 
to them) mannozs, lands, tenements, 02 hereditaments, having the afozeſaid 
four qualities, until they have mannozs, lands, tenements, oz hereditaments, 
to the yearly value of 200, pounds, above all charges and repaiſes by .fozce of 
this Act of Parliament, without any licence of Poztmain, 

2Eut if they be at the time of the foundation 02 indowment of the pearly value 
of 200 pounds, o2 under, and afterwards they become of greater value by god 
husband2y, riſing of p2ices, ſudden accidents, as by eſcheat, o2 otherwiſe, they 
ſhall continue god to be enjoyed by the Yoſpital, #c. albeit they be above the 
pearly value of 200 pounds: fo2 the yearly value muft be accounced within 
this Statute, as it was at the time of the indowment made. Alſo gods and chat 
tels (real oz perſonal) they may take of what value ſoever, £ 


C Their heirs, executors, or aſſigns. ] That is, when the tenant in f&- 
ſimple that hath not time to found himlelf, ſhall appoint his heirs, executozs, 
02 aſſigns to do the ſame 3 and yet if he make no appointment, his heirs oz aſ- 
ſigns may do it. 


C During the ſpace of 20 years. } This Ac is made perpetual by the 


ones of 21 Jac. Regis, cap. t. asmoze at large ſhall be ſhewed when we come 
to it, | 


C By deed inrolled in the high Court of Chancery to ereft, &c. ] 
It cannot be erected by any other inffrument, conveyance, oz aſſurance, but bp 
d&d inrolled in the Chancery This d&d n&d not be inrolled in the CFancerp 


within 
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within 6 moneths after the date,but at any time afcer (but the ſoner the ſafer.) 
And this ded need not to be-indented, but a ded poll ſufficeth. Jt is god, if the 
ded be in paper, but it mul be inrolled in parchment, 


C One or more Hoſpitals, Meaſons de dien, abiding place, or houſes 
of CorreQion. } The firſt thz are exp2eſſed:to be fo2 the finding, ſultencati- 
on and relief of the maimed, pwz, needy, o2\impotent people in the diſ-junctive. 
Aud the fourth, viz. the Youſes of Cozrection, to ſec the pod to wozk, 


 C To have continuance for ever. ] The Founder cannot ered, #c, aty 
of theſe foz years, lives, oz/any other limited time, but foz ever. | 


. C And that the ſame Hoſpitals, or Houſes ſo founded, .&c. ] That 

fs, founded by ded inrolled in the Chancery, P 

- Fundare is not onlp fundamentum ponere, ſeu jacere, but alfo'firmare,. ſeu Vid. in le caſe de 

ſtabilire, ; . _— 
| | 1b. 10, f,23.&c, 

C Shall be incorporated, and have perpetual ſucceſſion, &c.7] guv 
fozaſmuch as the Yoſpital, #c. is not p2operly inco2pozated, but the perſons 
therein placed &c, are to be incozpozated3 therefoze it is in the next clauſe ads 
ded, And that ſuch Hoſpital, Meaſon de diex, abiding place or Houſe of Correion, 

*and the perſons therein placed ſhall be incorporated, named, and called by ſach * Note thee 
name as the (aid Founder or Founders, his heirs, executors, or aſſigns ſhall ſo (that ae 

ts, by any ſuch ded inrolled) limit, afſign, and appoint. So as the perſons, to be 

| by this Act inco2pozated, mult be there placed and named, when the Founder 

Kiveth them their name of incozpozation : fo2 the Parliament incozpozateth 

them, and the Founder giveth them only their name. 

Now it is neceſſary, fo2 the better furtherance of theſe godly and charitable 
wozks, to ſet down a pzeſident warrantable by the ſaid Acts, And fozalmuch as 
by this Act it muſt be done by deed ( which mult have waiting, ſealing, and de- 
liverp) and not by a w2iting only 3 it is the ſureſf way to have ic by deed inden- 
ced, between the Founder of the one parc, and A. B. 6c. of the other part, which 
the Founder may ſeal and deliver to A. B. &c. acknowledge it, and cauſe it to 
be inrolled in the Chancery +: foz inrolled it cannot be in any other Court. 

This Jndenture made the firſt day of May, in the firſt pear of the reign of 4 prefident of in- 
our Doveraign Lozd King Charles, by the grace of God, #t. Zetwi#n A.B. of B, £7000! 5 
in the County of C. Cſq; of the one part, and C.D. E.F. ac. of the other part, vi. 
Witneſſeth, that whereas the ſaid A. B. of his charitable affection and diſpoſici- 
on hath erected and founded certain buildings' and: edifices/ upon a parcel of 
ground in the Pariſh of F. in the ſaid County of C. lying between the xc. to'be 
an Poſpital, foz the finding, ſuſtentation, and relief of po and impotent peo- 
ple,to have continuance foz ever, And by theſe pzeſents the ſaid A B. doth found, (354 abburtcl che 
erect, and eſtabliſh the ſame fo2 an Yoſpital of po2-and impotent people, to. have - —_ 
continuance foz ever. And accozding to the power and authozity given to the 
ſaid A. B. by the Statute 02 Dtatutes-in that caſe pzovided, the ſaid A. B. doth by 
theſe preients limit, aſſign, and appoint, that the ſaiv Yoſpical, and the pow2 
and impotent perſons therein placed, viz. D. E.E. F.F.G. &c. to the number of 

ſhall fo2 ever hereafter be intozpozated- by the name of the Maſter and 
W2ethzen of the Yoſpital of the Poly and individed Trinity of F. in. the ſaid 
County of C. And furcher, the ſaid A. B. voth by theſe pzeſents name and ap- 
point the ſaid D.E. E.F., F.G, &c. to'be pzeſent Bzechzen of the ſaid Yoſpical, 
and the ſaid D.E. to be pzeſent Paſter of the ſaid Yoſpital, and chat by the name + q,,, chey may 
of the Paſter and WBzethzen, they ſhall have full: power and authozity, and law- take, wirhouc any 
ful capacity and ability to purchaſe, take,: hold, receive and enjoy, and have to reſicaint, goods 
them, and their ſuccelſozs foz ever,” as well'* gods and chattels, as mannozs, ©*7 arp f 
lands, tenements, and hereditaments, being free-holv, of any perſon oz perſong {14 mixc to wha 
whatſoever, acco2ding to the fozm and effens of the Statutes in that caſe mave value toever. 
qi Z33% 2 | and 


Stat. dr-39 Eliz.. Cop. 5. 


Grant 3o. lib.10, 
fol.30. b, & 32. 4. 
In le caſe de Sut- 


38 Al. p.22. ad- 
judge lib.3. f.74-46 
in le caſe de Dean 
& Chap. de Nor- 


and P20vided. . And that the fame Yoſpital, gc. and the perſons ſo being inco2- 
pozated, founded and named, ſhall have full power and lawfulanthozity by the 
ſaid name of Paſter and Bzechen, Fc. to ſue, 'andto be ſued, -implead and be 
impleaded, to anſwer and to be anſwered unto in all manner of Courts aud pla- 
ces within this Realm, as well Tempozal as Spiricual, in all manner of ſnicg 
whatſoever, anvof what nature oz kind whatſoever fuch ſuits o2 actions be, oz 
ſhall be; Aud the ſaid A.B. doth by theſe pzeſencs aſſign, name aud appoinr.chat 
the ſaid Maſter andW2ethzen,and thetr lncceſſo2s foz ever; hereafter ſhall have a 
common ſeal, with a croſs graven therein, and in the circumference thereof, Si- 
gillum Hofpitalis fanqz Trinitatis de F. whereby the faid Palker and-B2echzen, 
and their ſucceſſozs, ſhall oz may ſeal any manner of inſfruments touching the 
ſame incoypozation, and the lands, tenements and hereditaments, gods oz other 
things thereto belonging, oz in any wiſe touching oz concerning the fame. Any 
that it ſhall be lawful fo2 the ſaid A. B. during his life, upon the death oz remo- 
ving of the ſaidPaſter, o2 any of the ſaid 1Bzethzen, to place one other in the 
rom of him that vdieth, 02 is removed, And after the veath of the ſaid A.B. it 
ſhall be lawful foy the Parſon of the ſaid Town of F. and the Church wardens 
of the ſame foz the time being, ſucceſſively fo2 ever after the deceaſe of the faiy 
A,B. upon the death oz removing of the Baſter, oz any of the B2ethzen of the 
faid Yoſpital, to place one other in the rom of him that died, oz is removed. fuc- 
ceſlively foz ever. Jn witneſs whereof, qc. | | 

And albeit that the only eſſential point that the Founder is to vs in this caſe 
is, to appoint and give aname to the Cozpozation, yet by way of illuffration 
we have thought it fit to add ſo muchas we have done, following the very wozvs 
and effect of this Act, And although that at the Common Law a Co2pozation 
may be of an Yoſpital that is in poteſtate of certain perſons to be Governozs of 
the Yoſpital, and not of the perſons placed therein, pet the ſafeff and ſureſf 
way upon this Dtatute is, firff to pzepare the Yoſpical, and to place the pwz 
therein, :and to inco2pozate the perſons therein placed. And this-we hold by 
reaſon of the ſaid wo2zds in this\Act, viz. And that fuch Hoſpital, &c. and the 
perſons therein placed (hall be incorporated, &c. 


C Such a common ſeal or ſeals, as by the Founder or Founders, &c. 


ſhall be afligned.] It is neceffary to be known, who ſhall be ſaid to be Fonns 
= o2 Founders, foz the better underſfanding of the clauſes ſubſequent in this 
>, 

Such only are ſaid tobe Founder oz Founders within this Act, as are ſeiſey 
of an eſtate in fee-ſimple of any maunozs, lands, tenements, oz hereditaments, 
having the four qualities afozeſaid; and giveth the fame at the firſt founvation 
of the Yolpital, gc. tothe inco2pozation of the Yoſpital. Foz it is-a ſure rule, 
that he oz they that give the firft poſſeſſions, is the Founder oz Founders, 

But then it is demanded, What if R.S. Citizen of London, by his laf will 
and teſtament do deviſe, that His executozs ſhall beſtow a'thoufand pounds ir 
purchaſe of lands,tenements,o2 hereditaments,and that an Poſpital ſhall there- 
upon be builded and inco2pozated fo2. the ſuſtentation -and-relief of po2 and im- 
potent people, and dieth: the executo2s purchaſe lands, tenements and heredita- 
ments of the yearly value of thzeſcoze pounds, having the ſaid four qualities, 
and cauſe the eſtate to be taken co certain perſons and their heirs, and buily 
thereupon an Yoſpitat, aud place therein pwz and impotent people : Ju this and 
the like caſes the perſons that have the eſtate in fee-fmple in the lands, tene- 
ments, aud heredicaments, are by the purviewok this Statute to be Founders, 
and to do all things that this Act doth appoint the Founder oz Founders to do, 
1Zut when they name the Coxpozation, it ſhall be well and wozthily done to 
name the Cozpozation by the name of the Paſter and Bzethzen of the Poſpital 
of the holy andundivived ZTrinity, founded in F. in the County of C. at the on- 
ly. coſts and charges of the ſaid R. S. 92 the like 3 ſo as the charitable intention 
of the faid:R.S. may be havin remembzance, with ſome juſt recital in the begin- 
ning of the d&d of foundation of the truth of the caſe, Zhe 
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zhe next thing that is to be done after the inco2pozation,. is to convey the 
[ands, tenements and hereditaments to the ſaid incozpozation, which may be 
vone ſafely, with greater facility and leſs corey by bargain and ſale by died in- 
donted and frixolled CORES oy pores we 8, — gs the 
Founder o2 Founders 0 e part, andthe Palter and-Þzethaen, qc. of the 
=_ part, Fa day of ve il in hend-patd bye Batter of che 
ſaid Poſpital ( foz himſelf and foz his Bzethzen ) and of other five ſhillings in 
hand patd by the ſaid Paſter and Bzethzen, #c. whereof you may have a peſi- 
dent in the tenth bok of my Repozcs in the caſe of Suttons Hoſpital; fol. 17. b. 
& 34. a. refpons al 9, objeRion, which judgment is after, allowed and ratified by 
Act of Partiament, anno 4 Regis Caroli. And thts bargain and ſale to be a day 
oz two, 83 fome ſhozt time after the incozpozation, But now let'us-return to 


C And further ſhall be ordered and viſited, placed, or apon juſt 


cauſe diſplaced, 8c. ] And fozaſmuch as nothing-can p2oſper and continue, 
without. gd rule and government, the next thing to be done after the lands,zc, 
be conveyed untothem is, That the Founder oz Founders ſhall ſet foath, make, 
veviſe and eſtabliſh in wziting under his oz their hanv and ſeal (fo2 ſo-it muſt be 


ton <se, 
— 


27 H.8. Cap. 16. 
5ee before the ex- 
poſition of chis 
Sratute, 


Lib.10, f.17.& 34s 
In the caſe of Sur- 
tons Hoſpital. 


by fozce of this Ac) ich rules, local Statutes and Dwinancesfoz the ozver, di- 


rection, viſitation, placing, 02 upon julk cauſe diſplacing of ſuch Baffer and 
Wzethzen by luch perſon oz perſons, bodies politick oz cozpozate, their heirs, 
ſuccefſozs 02 aſſigns, as ſhall be nominated o2 aſligned by che * Founder 02 
Founders, the ſaid rules, local @tacutes aud D2dinances being not repugnant 
92 contrary to the Laws oz Dtatutes of the Realm, And theſe o2ders, #c. co 
contain ( among(lk many others ) two eſpecial things, viz. daily yzayer to Al- 
mighty God 3 And that the Pater and Bzethzen be not idfe, but that they,and 
every of them exerciſe ſuch wozk mee foz them, as the Parſon of the Pariſh, 
and the Church-warvens (02 ſuch other as the-Founder thall name ) ſhall ap- 
point oz allow of, and to take a weekly account thereof, And theſe ozders, ec. 
to bear date after the bargain and ſale, and it is god to have them inrolled, 


C Provided alſo, and be it farther enafted, that no ſuch corpora- 
tion to be founded by force of this Act, ſhall at any time hercafter 


do, or ſuffer to be done, &c. } This clauſe of reſtraint in this Ac is as 
foxcible, and rather moze then the reffraint by the Statnte of 13 Eliz. c.10. And 
therefoze hereby they are diſabled as well tomake any conveyance tothe King, 
as to any Dubjec, contrary to the true meaning of the Act, _ 

Peruſe well the @tatute in pzint, in 13 Eliz. c-27. foz the erectionand foun- 
vation of an Yoſpital by Robert Earl of Leiceſter, which was the patern where- 
by this Act was framed, And ſte the o2ders and local Dcatutes made by him, foz 
they were done by god advice, and have had god effect, 


T be 


* It the Founder 
limic nor,who ſhall 
viſit 2 The Biſhop 
ot we Þioceſle. 
Vid. 2H.5. cap. 
Stat.1. Vid, 14 El. 
CaP.s, El.cap.18 
8 Aſl. p.29. 31. 
But if the Founder 
or Founders limir 
who ſhall viſit, 
ſuch viſitor or vi- 
{:cors by force of 
this At of Parlias 
menc, ſhall ſtand 

y the Statute of 
21 Jac, See the 
Statute of 13 El. 
CaP.17, 


Nora, Hſþz:ale an 
Hoſpital, is the 
general word, and 
includes Meaſons 
de dieu, and abi- 
ding places for the 
poor, &e. aiſo 
* Houſes of Cor- 
re&on, as here it 
appeareth. 13 El. 
Cape7» 


31 Eliz, cap.6. 
None that have 
ele&ion, Kc. to 
take reward, Kc, 


The Statute of 21. Jac. Regis, Cap. 1. concerning 


Hoſpitals, and Houſes of Correion. |, | 


Hereas in the Parliament held in the nine and thirtieth year of 
ww the reign of the late Queen Elzzabeth of happy. memory, a 
good Law was made, entituled, A» A& for ereFing of Haſpitals, or 
abiding and working houſes for the poor : but the power;:licence/and 


authority given by the ſaid Statute, to erect, found, and eſtabliſh ſach 


houſes and abiding places, as are therein mentioned, was confined” to 
the ſpace of twenty years then next enſuing, which fail time is now 
expired, TI TIT TEnY Te FO 

Be it therefore ena&cd by the authority of this'preſent Parlia- 
ment, That the ſaid A, and all things therein contained, ſhall-from 
henceforth be revived, and made perpetual to have continuance for 
EVET. TI HEE yo 

And beit alſo enacted, That all Hoſpitals, Meaſors de dien, and abi- 
ding places for poor, Jame, maimed and impotent people, or for Hou- 
ſes of Correttion, at any time ſince the faid twenty years expired, 
erced, founded or made, or at any time hereafter to be erected, foun- 
ded or made, according to the purport of the ſaid Statute, ſhall be in- 
corporated, and have perpetual ſucceſſion and capacity, to have, take 
and enjoy all other priviledges, benefits, and immunities, to all intents 
and purpoſes, according to the proviſions, tenor, purport and true 
meaning of the ſaid ACt, as if the ſame had been made, founded, or en- 


dowed within the ſpace of twenty years next enſuing the ſaid Sta- 
tute, Stat. 43 El. 4. 


C That the ſaid AQ; and all things therein contained, from hence- 
forth be revived, and made perpetual to have continuance for ever. 
Theſe wozds | made perpetual, and have continuance for ever ] have made the ſaid 
Act of 39 Eliz. and all things therein contained (at the making thereof but a 


p2obattoner foz 20 years long ſince expired) now by this Act perpetual, and to 
have continuance foy ever, | 


C That all Hoſpitals, Meaſors de dren for the poor, &c. or for 
* Houſes of Corre&ion, at any time ſince the faid 20 years expired, 


erected, &c. | Whereas ſome Poſpitals, #c. 02 Youſes of Cozrection were 
founded after the ſaid twenty years expired, accozding to the ſaid Act, thole by 
this Ac are incozpozated, eſtabliſhed and confirmed, 

And likewiſe all Poſpitcals, #c, and Youſes of Correction hereafter to be ere- 
&ed, #c, accozding to the purpozt of the ſaid @tatute ſhall be inco2pozated, tc, 
And note, that this bzanch makes the Act of 39 Eliz, &c. a perpetual Law, 

Vid. 13 Eliz. cap. 7. the moity of the fozfeiture of Bankrupts given to the 
po? within Yoſpitals, ; ; | 

31 Eliz.cap.6. if any which have election, nomination, voice, oz aſſent there- 
unto of any perſon to have rom oz place in any Yoſpital, ſhall have oz take 
any money, reward oz p2ofit, direaly oz indirectly, oz promiſe of money, reward 


D; 


. ” 
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ee es 


02 P2ofit, that then ſuch rom and place to be void, and another to be pzeferred 
0 the ” El by —_ that = authozity to elec, xc, | 

Jn 43 E113. a right p2ofitable Law was made, fo Commiſſioners td i iti Eliz. cap.g; 
of miſ-tmplopment of lands, tehements, rents, annuities, 'p2ofics, erenicss y ſpeedy remedy 
ments, gods, chattels, money, and ſtocks of money given, oz appointey;.ſome '2 9497 caſes. 
ko2 relier'of aged, impotent, 'and po} people, and ſome foz relief of fick and 
maimed ſouldiers and mariners, oz fo2 maintenance of: Houſes 'of' Coxtection 
( inter alia ) and by their o2ders to refozm the ſame, which A hath wooughe 
very god cftect in many caſes; | 


— 


An Expoſition of the Statute of 7 Jac. Regis Cap.4; 
_ -» 1concerntng Houſes of Correfion, and the govern- 


% 


Any Dtatutes have been made fo2 the puniſhment of Rogues, Uagabonds, 
M and ſiurdp Beggars, but very few to find them wozk, and to enfozce 
them thexeunto. The p2incipal of chat kind is the Statute of 39 Eliz, cap.4. 
which doth enact, That from time to time it {hall and may be lawtul to and for 
the Juſtices of Peace of any County or City, aſſembled at any Quarter Seſſions of 
the Peace within the fame County, City, Borough, or Town corporate, to ſet down 
order in three things : Firſt, from time to time to ere, or caule to be exe&ed one 


* Nore, thele are go more * Houſes of Corre&ion within their ſeveral Counties or Cities. This firſt 
not only Houſes 


of Corre&ion, bur bzanch is a Law perpetual, and the Juſtices of Peace foz the time being have 
Work-hopſes alſo, PoWer by this Act from time to time to erect as many Youſes of Cozrection, oz 
as hereafter ap- UWozk-houſes, as they ſhall think convenient, = 
peareth, 2, For the providing of ſtocks of money, and all other things neceſlary for the 
ap 43 _ ©Þ-* ſame, This alſo is a Law perpetual from time to time, xc. 
4 yp 3. For ruling and goverving of the ſame. | | 
a Note, the gene- 4, For correction and puniſhment of 2 offenders thither to be committed. 
raliry of this word Theſe two alſo are Laws perpetual, ut ſupra, 
The life of his s, For the better effe&ing whereof, they may make ſuch orders as they ſhall 
buſineſs confilterh A A , : : i y 
in framing of theſe from time to time think convenient, &c. and from time to time to reform, take, 
orders,and in due and ſet down the ſame. 9 ure | 
execution of the =6, Which orders ſhall be of force ( being warranted by authozity of Parlia- 
lame. ment ) and be duly performed, and put in execution, _ 
We paſs over all the fozmer Laws befoze this Act of 39 Eliz. foz puniſhment 
of Rogues, Uagabonds, and ſturdy Beggars, many whereof were repealed by 
1.E.6. cap.3. and all the reſt are repealed by this Act of 39 Eliz. and will come 
to the aboveſaid Act of 7 Jac. This Law conſiſtethupon a ſhozt Pzeamble, ana 
the body of the Ac, which is divided into nine bzanches, 


The Preamble, Whereas heretofore divers good and neceflary Laws and Statutes 
have been made and provided for the ere&ion of Houſes of correcti- 
on for the ſuppreſſing and puniſhing of Rogues Vagabonds, and other 
idle, vagrant, and diſorderly perſons, which Laws have not wrought 
fo good effeftas was expected, as well for that the ſaid Houſes of Cor- 
rection have not been built according as was intended, as alſo for that 
the ſaid Statutes have not been duely and ſeverely put in execution, 
as by the ſaid Statutes were appointed. 


Jn this Pzeamble are rehearſed two cauſes wherefoze the fozmer Lawand ta- 
tute tok not ſo god effect as was expected : Firff, fo2 that Youſes of Cozrection 
were not built acco2ding as was intended, wherein no deficiency was in the 
Law, but in the Jufkices of Peace, which ould have ozdered the ſame to be ere- 
ed, Foz ſ&ing education of youth, and ſetting of wozk of idle and diſo2verly 
perſons,are ſuch eſſential parts of the well being of a Common-wealth; and the 
only mean-to compel them to wozk ( as the Law now ſtandeth ) is by Pouſes 

See the third part of Cozrection, ſing there hath been a default in the Juſtices of the Peace here- 
of rhe Inſtitures, tofoze, and the miſchief ſo daily increaſing, we hope that the Juſtices of Peace, 
cap. Rogts, haying yet power, will erect moze Youſes of Cozrection (which are alſo called 


Wozks 


We Comceraiog Houſe p of Correft jon. b; 
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UW ozk-houſes) ſo as we ſhall have neither Beggar ( as the Law of God com- 
manuveth ) noz idle perſon in the Common-wealth,, . . - - _ _ 
The ſecond cauſe ( which is the cauſe of cauſes) is;. foz that the Statutes in 
that caſe made and pzovided were not put in exectition; as dy the ſaid Dtatiites 
Wag.appoineed. ;;.-17- - 5; 4 3s C435 22 ORG (ENG 114 10 EEGK0079 
© And chis excellent wozk is without queſtion feaſtble £ Foz upon the making 
of the Statute of 39 Eliz. and a god ſpace after; whileft Juftices of Peace any 
other Dficers were diligent and induſtrious, there was not.a Rogue to be ſen 
in any part of England 3 but when Anftices * and other Dfficers became tepidi, 
02 trepidi; Rogues, Fc. ſwarmed/again, ' - 


| For remedy whereof; Be it enacted and eſtabliſhed by our Soveraign 
Lord the Kings Majeſty, and by the Lords Spiritual and Temporal, 
and by the Commons in this preſent Parliament aſſembled, and by the 
authority of the ſame, That all Laws and Statutes now in force, made 
for ereCting.and building of Houſes of CorreQion, and for puniſhing 


of Rogues, Vagabonds, and other wandring and idle perſons; ſtall be 
put-in due execution. 


The firſt bzanth of the body of chis Act confifteth dn two parts : Firff, That 
all Laws and Statutes made foz erecting and building of Pouſes of Cozrecion 
now in fozce ſhould be put in due erecution 3 which is ſo enacted, foz the incita- 
rion and incouragement of Juftices of Peace to do their duties in this ſo {mpoz- 
cant a caule, | 

2. Fo02 puniſhing of Rogues, Uagabonds, and ſturdy Beggars (foz thoſe are 
the wozds of the fozmer Scatute now'in fozce) ſhall be likewiſe put in due exe- 
cution, Execution is the end and life of the Law, : 


And be it further enaQted and eſtabliſhed by the authority aforeſaid, 
That before the Feaſt of Saint Michael the Archangel, which ſhall be 
in the year of our Lord God one thouſand fix hundred and eleven, 


F 39 Eliz. cap. 


The 1. branch. | 


39 Eliz. ubi ſup, 


The 2, branch. 


there ſhall be erected, built,or otherwiſe provided, within every Coun- 


ty of this Realm of Exglad and Wales, where there is not one Houſe 
of Corredtion already built, purchaſed, provided or continued, one 
or more fit and convenient Houſe or Houſes of CorreQion, with con- 
venient Backſide thereunto adjoyning, together with Mills, Turns, 
Cards, and ſuch like neceſfary Implements, to ſet the faid Rogues, or 
ſuch other idle perſons on work: The ſame houſes to be built, ereted 
or provided in ſome convenient place or Town in every County : 
Which houſes ſhall be purchaſed, conveyed, or aſſured unto ſuch per- 
ſon or perſons, as by the Juſtices of Peace, or the more part of them, 
in their Quarter Seſſions of the Peace, to be holden within every 
County of this Realm of Ezglazd and Wales, upon truſt, to the intent 
the ſame ſhall be uſed and employed for the keeping, correQing, and 


ſetting to work of the ſaid Rogues, Vagabonds, or ſturdy Beggars, and 
other idle and diſorderly perſons., 


C That before the Feaſt of Saint M3chael, ec. ] This clauſe was to 
haſten, and upon penalty to infozce Juſtices of Peace to ſo neceſſary and cha- 
ritable a wozk, * But this clauſe being in the affirmative, taketh not away the 
perpetuity of che Act of 39 Eliz. fo the erection of Youſes of Cozrection and 
Wozk-houſes, from time to time, aud at any time hereafcer by Juſtices of Peace. 


Aaaaa- C Shall 


#F Nota, 


_FIY 


©» Statzde. 7 Jac. Cap. 4 


Cicero ad Bru:um. 


* The words in 


C Shall be erected, built, orotherwiſeiprovided. ”] The Statute of 
39 EL. uſevonly the woddf ere&ed,] but that-inclubed both the other wo2ds of 
this Ad; viz; | built and; provided! ?]- Foy if-cthey cauſed a Houſe already builded, 
to be p20vided oz purchaſed, and converted the lame to a Youſe of Co2rection, 
this is an/erection 'of a Honle'of Coprection'within the Statute of 39 Eliz. be- 
cauſe. as:td thoPYouſe of Coprection it' was newly erected, foi 

- EreQtior Straths'crat noſttis'cohortationibis'txcifatus. 
_ » +: TE SESEST 


[NEE 


C With convenient backſide thereunto adjoyning, together with 
Mills, Turns, Cards, &c. ] Theſe particulars, and all other neceſſary things 
appercaining thereunto; /are!included within the 'gencral-wozds of -39 Eliz: viz. 
{ \tor the, providing; of Rocks; and. all other thibgs: neceſſary forthe ſame, &c.] 
which, are general; and large wozds, ; and, do include all parciculars neceflary 
whatſoever... © _ | "the 


:C Which Houſes ſhall be purchaſed, and conveyed, orafſured, &c.} 
This may be done by attthozity of this Act, without licence oz "offence of anp 
fozmer Law. And theſe may be incozpozated by the Dtatute of 39 Eliz. c. 5. as 
in the expoſition of that Statute appeareth, | 
\. The-hquſe to,be, imploped-co-thze purpoſes: 1. Fox the keping, 2. Foz the 
cozrectiug,, 3, Toa ſetting £0.wozk 2.9 as it is not a-Youle of Coprecion 
alone, but of ſafe keping, and ſecting on wozk,.: 


C The faid Rogues, Vagabonds, or ſturdy Beggars, and other idle 
and diforderly. perſons.:]: The ®tatute'of 39 E1. by particular wozds did not 
extend to Rogues, Uagabonds; and fturdy'Weggars, but in general wo2ds, foz 
the puniſhment of offenders thereunto committed. Which general wozds are 
both by the firſt bzanch of this Act explained to be wand2ing oz idle perſons : 


. and many other bzanches; of.this Act, to idle oz diſozderly perſons, and ſpecially 


by the bzanch, whereby the authoicy of the Juſtices to commit; to the Youle of 
Covrection is warranted, Atl. idle oz diſs2derly perſons may be committed by 
them to the'Voiiſe of Cozrection and wozk-houſe. js, | 
-': And where all-the Judges of England 'did foz the god of the Common- 
wealth, and the: better. inſtruction and direction of Juſtices of Peace, and' foz 
the due execution ofthe ſaid Ad of 59 Eliz.:amongit other things reſolve, thac 
ſuch perſans, as he of auy Pariſh, and have able bodies to wozk, and be 'no 
wandexers abzoad out of the Pariſh, though:they refuſe to wozk at ſuch wages 
as ts taxed (02 commonly given.) in thole-parts, are notwithſtanding not to 
be ſent- to their place of birth, 02 laſt dwelling, ' by the ſpace of a year, but to 
the Pouſe of'Cozrection, (upon conſideration'had of both the Statutes of the 
Po2 and Rogues, Wut if-they' that have any lawful means tolive by, chough 
they*be of able bpdies,! and refuſe to wozk;: yet are they not'to be ſent to the 
Youtſe of Cqzredioy.,, .. . + | 

* Jut by th aafAjare of 7 Jac. enacedlong after the reſolution of the Judges, 
though they hav; Tawfut means to.live by, yet if they be idle oz diſozderly per- 
fons, the Zitffices of Peace have power to commit them to the Youſe of Coz- 
cection; a Feneral and targe power given to them, wichont exception of any per- 
fov. And-ehtir Mittimus to:the-Youſe of Cozrection may be moze ſafely upon 
this Statute, Quia otioſa & inordinata perſona: foz that he is an * idle an diſ- 


the 5. branch are 02derly perſon, oz that he ts an idle perſon, oz that he is a diſo2derly perſon, ac- 
coding;to the wozds of this Ac then upon'the Statute of 39 Eliz. 


b: "And be it further enated by the authority aforeſaid, That if the 


{aid houfe:to be erected; purchaſed, or provided, {hall not be erected, 
built; br-otherwiſe provided, before the Fealt of S. Michael the Arch« 


in the di{-jun&ive 


The 3+ branch. + 


a 


n | angel], 


Af 


pr 


== 
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angel, which ſhall be in the year one thouſand fix hundred and ele- 
ven, next enſuing the laſt day of this preſent Seftion of Parliament, 
That then every Juſtice of Peace within'every County of this Realm 
of England and Wales, where ſuch houſe and backſide ſhall not be 
erected or provided, ſhall forfeit for: his ſaid negle& five pounds of 
\ lawful Engliſh money, the one moity thereof to be unto him or them 
that will ſue for the ſame by action of debt, bill, plaint, or informa- 
tion: In which ſuit, no protection, efloin, or wager of Law ſhall be 
admitted: And the other moity thereof to be employed and beſtow- 
cd towards the ere&ing, building, procuring or providing the ſaid 
houſe and backſide, and ſuch neceſlary implements, as aforeſaid, 


The penalty of five pounds of every Juſtice of Peace, if the Pouſe of Co2- 
recon be not p2ovided within the time of this Act of 7 Jac. And how the ſame 
penalty ſhall be recovered and imployed, 


And be it further enacted and eſtabliſhed by the authority afore- 
ſaid, That the Juſtices of Peace of every County within the Realm 
of England and Wales, at their Quarter Seffions of the Peace, to be 
holden for their ſeveral Counties ( next after the erefting, providing 
or building of the ſaid houſe or houſes, and fo from time to time) or 
the moſt part of them ſhall ele&, nominate and appoint, at their will 
and pleaſure, one or more honeſt fit perſon or perſons, to be Gover- 
nor or Maſter of the ſaid houſe or houſes ſo to be purchaſed, erected, 
built or provided: which perſon and perſons fo choſen by vertue of 
this preſent Act, {hall have power and authority, to ſet ſuch Rogues, 
Vagabonds, idle and diſorderly perſons, as ſhall be brought or ſent 
unto the ſaid houſe to work and labour (being able ) from time to 
time, for ſuch time, as they ſhall continue and be remaining in the 
ſaid Houſe of Correction, and to puniſh the ſaid Rogues, Vagabonds, 
idle and diſorderly perſons, by putting Fetters or Gives upon them, 
and by moderate whipping of them, and that the faid Rogues, Va- 
gabonds, and idle perſons, during fuch time as they ſhall continue 
and remain 1n the ſaid Houſe of CorreQion, ſhall in no ſort be charge- 
able to the Country for any allowance, either at their bringing in, or 
going forth, or during the time of their abode there, but ſhall have 


ſuch and ſo much allowance, as they ſha]l deſerve by their own labour 
and work. 


Wy this b2zanch it is enacted, that the Juſtices of Peace, &c. ſhall elect, #c. one 
on fic perſon o2 perſons, to be Governoz oz Paſlter of the ſaid Youſe 02 

oules, 

Herein alſo are added idle and diſozderly perſons, and power given tq the 
Governoz. o2 Paſlter to puniſh them, by putting Fetters o2 Gives upon them, 
and by moderate whipping of them. 

Theſe idle and diſozderly perſons ſhall be in no ſozt chargeable to the Coun- 


try, #c. but ſhall have ſuch allowance as they ſhall deſerve by their own labour 
and wozk, | 


And be it further enafted by the authority aforeſaid, That the ſaid 
Juſtices of Peace of every County within every of their ſeveral Divi- 
Aaaaa 2 lions, 


The 4+ branch. 


Nota: 


The 5. branch. 


Stat, de 7 Jac. Cap. 4- Y 


fions, twice in every year at the leaſt, and oftner, if there be occaſion, 
ſhall aſſemble and meet together for the better execution of this Sta- 
tute, and that ſome four or five days before their aſſembly and meet- 
ing, the ſaid Juſtices or the more part of them, ſhall by their Warrant 
command the Conſtables and Tithingmen of every Hundred, Town, 
Pariſh, Village, and Hamlet within their faid ſeveral Diviſions, which 
ſhall be aſſiſted with ſufficient men of the ſame places, tomake a gene- 
ral privy ſearch in one night within their faid Hundreds, Towns, Vil- 
lages, and Hamlets, for the finding out and apprehending of the ſaid 
Rogues, Vagabonds, wandring and idle perſons, and that ſuch Rogues, 
Vagabonds, wandring and idle perſons, as they ſhall then find and ap- 
prehend in theſaid ſearch,ſhall by them be brought before the ſaid Ju- 
{tices, at their ſaid aſſembly or meeting, there to be examined of their 
idle and wandring life, there to be puniſhed, or otherwiſe by their 
Warrant to be ſent or conveyed unto the faid Houſe or Houſes of 
Correttion within rhe ſaid County, appointed and prefixed, there to 
be delivered unto the Maſter or Governor of the ſaid Houle, or to his 
deputy or aſlignee, to be ſet to labour and work; at which days and 
times of aſſembly or meeting, ſo to be held by the ſaid Juſtices of 
Peace, the Conſtables and Tythingmen of every Hundred, Pariſh, 
Town, Village and Hamlet, ſhall then appear inevery their ſeveral Di- 
viſions, before the ſaid Juſtices of Peace, at the faidaſlemblies or meet- 
ings, and there ſhall give account and reckoning, upon oath in wri- 
ting,andunder the hand of the Miniſter of every Pariſh, what Rogues, 
Vagabonds, and wandring and diſorderly perſons they have appre- 
hended both in the ſame ſearch, and alſo between every ſuch aflem- 
blies and meetings, and how many have been by them puniſhed, or 
otherwile ſent unto the Houſes of CorreCtion : which if theſaid Con- 


* ſtables or Tythingmen ſhall neglect to perform, as alſo to convey ſafe- 


Note th.s, 


The 6. branch, 


ly all ſach Rogucs, with all other idle or diſorderly perſons at the 
charge of the Hundred, as by the Juſtices of Peace Warrants ſhall be 
ſent unto the Houſes of Correction in the fame County, that then they 
{hall forfeit ſuch further fines, pains, and penalties, as by theſaid Juſt1- 
ces of Peace, or the moſt part of them, thall be thought fit and conve- 
ment, not exceeding the ſum of forty ſhillings for every offence. 


The Jultices of Peace within their ſeveral Diviſions, twice every year at 
the leaſt, and oftener, if there be occaſion. ſhall aſſemble and meet together; tc. 

General and p2ivy ſearch ſhall be made in every Yundzed, Town, ec, 

The Conſtables account of idle oz diſozderly perſons, #c, appzehended, 

Jn this bzanch theſe wozds are ſpecially to be obſerved, viz. With all other 
idle or diforderly perſons, at the charge of the Hundred, as by the Juſtices of Peace 
Warrants ſhall be ſent to the Houſes of Correction. 


And for that it 1s convenient, that the Maſters or Governors of the 
{aid Houſes of Correftion ſhould have ſome fit allowance and mainte- 
nance for their travel and care to be had in the ſaid ſervice, as alſo for 
the relieving of ſuch as ſhall happen to be weak and fick in their cu- 
ſtody, and that the Subjed&s of this Realm ſhould in no fort be over- 
charged, to raiſe up money for ſtocks to ſet ſuch on work as ſhall be 
committed to their cuſtody: Be it therefore enacted and eſtabliſhed by 

the 


| oncerning Houſes of Correttton, &c. 


733 _ 


the authority of this preſent Parliament, That the Maſters or Gover- 
nors of the faid Houſes of Correction, ſhall have ſuch ſum of moncy 
yearly, :as thall be thought meer, by the moſt part of the Juſtices of 
Peace within the ſaid County,at the Quarter Seiſions of the Peace,the 
ſame to be paid quarterly before-hand by the Treaſurers, appointed by 
one AQ made in the.three and fortieth year of the late Queen Eliza- 
beth, intituled, Az A& for the relief of the poor, during the time they 
the ſaid Maſters or Governors {hall be imployed in the faid ſervice, 
(the ſaid Maſter or Governor giving ſufficient ſecurity, for the conti- 
nuance and performance of the ſaid ſervice) which if the ſaid Treafi- 
rer {hall neglect or refuſe to perform, that then the ſaid Maſter or Go- 
vernor of the Houſe of Correction, {hall have authority by this pre- 
ſent Ac, to levy the ſame, or ſo much thereof as ſhall beunpaid, upon 
the ſaid Treaſurers account, in fuch manner and form as by the ſaid 

Statute they the ſaid Treaſurers are appointed and authorized tolevy 
the weekly ſum or payment, being to them unpaid. + 


This b2zanch p20ovideth foz fit allowance and maintenance to be made to the 
Faſters o2 Governozs of the ſaid Youſes, #c. Dignus opecrarius mercede. 

Treaſurers appointed by one Act made anno 43 Eliz. cap.2. intituled, For the 
relict of the poor, ( and falſly intituled in the laſt p2inted bok of Statutes, Who 
{hall be Overſcers tor the poor, their office, duty and account) which Act of 43 El. 
by the right ticle, being but a p2obattoner, hath been, and yet is continued, as 
tt appeareth by the Dtatute of 4 Car. Regis cap.4. 

Drg 1 Jac, cap.25. an addition thereunto, 


And becauſe great charge arifeth upon many places within this 
Realm, by reaſon of Baſtardy, beſides the great diſhonor of Almigh- 
ty God, Be it therefore enacted by the authority aforeſaid, That eve- 
ry lewd woman, which after this preſent Sefton of Parliament, ſhall 
have any Baſtard, which may be chargeable to the Parilh, the Juſtices 
of Peace {hall commit ſuch lewd woman unto the Houle of CorreGti- 
on, there to be puniſhed, and ſet on work during the term of one 
whole year : And if ſhe ſhall eftſoons offend again, That then to be 
committed to the ſaid Houſe of CorreCtion as aforeſaid, and there tg 
remain until {he can put in good ſureties for her good behaviour, not 
to offend ſo again. 


The puniſhment of lewd women having 1Baſtards, #c. That every lewd wo- 
man, which ſhall have any Baſtard, which may be chargeable to the Pariſh, the Ju- 
ſtices of Peace may commit her to the Houſe of Correction, &c. Do as if the will 
diſcharge the Pariſh of the keping of the Waſtard, ſhe cannot be puniſhed by 
this Dtatute, but by that of 18 Eliz. cap.3. 1301 


And for that many wilful people, finding that they having children, 
have ſome hope to have relief from the Pariſh wherein they dwel}, 
and being able to labour, and thereby to relieve themſclves and their 
families, do nevertheleſs run away. out of their Pariſhes, and leave 
their families upon the Pariſh : For remedy whereof, Be it furtheren- 
aftcd by this prelent Parliament, and the authority of the ſame, That 
all ſuck perſons ſo running away, ſhall be taken and deemed to be in- 

corrigible 


I Jac, caP.25. 
21 Jac. cap.29, 


The 7. branch. 


See 18 El1z. cap.z 
and continued to 
this day, 3 Jac. 
CJPeqe 


The 8. branch: 


Stat. de 7 Jac. Cap. 4. 


The 9. branch, 


corrigible Rogues, and endure the pains of incorrigible Rogues: And 


if either ſuch man or woman being able to work, and ſhall threaten 
to run away, and leave their families as aforeſaid, the ſame being pro- 
ved by two ſufficient witnefles upon oath before two Juſtices of Peace 
in that Diviſion, That then the ſaid perſon ſo threatning, ſhall by the 
ſaid Fuſtices of Peace be ſent to the Houſes of Correction, (unleſs he 
or {he can pur in ſufficient ſureties for the diſcharge of the Pariſh ) 
there to be dealt with and detained as a ſturdy and wandring Rogue, 


and to be delivered at the ſaid aflembly or meeting, or at the Quarter 
Seſſions, and not otherwiſe. 


This bzanch conſiſteth upon two parts : Firſt, if any man o2 woman having 
childzen, being able to labour,and thereby to relieve their families, do run away 
out of the Pariſhes, and leave their familes upon the Pariſh, he 02 the is taken 
and demed by atthozity of this Pazliament an incozrigtble Rogue. 

2, If any ſuch man 02 woman, being able to wozk.ſhall ch2eaten torun away, 
and leave their families, as afozcſaiv, the ſame being pzoved by two ſufficient 
witneſſes befoze two Juſtices of Peace in that Diviſion, the ſame perſon ſo 
thzcatning,#c, ſhall be ſent to the Youſe of Corectton, as a ſfurdy and wandzing 
Rogue, &c. unleſs ſufficient ſurety be found foz the diſcharge of the Pariſh, 


And becauſe there ſhall be the more care taken by all ſuch Maſters 
of the Houſes of Correction, that when the Country hath been at 
trouble and charge, to bring all ſuch diſorderly perſons as aforeſaid 
to their ſafe keeping, that then they ſhall perform their duties in that 
behalf, Be it therefore enacted by the authority aforeſaid, That if 
they ſhall not every Quarter Sefftions yield a true and lawtul account 
unto the Juſtices of Peace, of all ſuch perſons as have been committed 
to their cuſtody : Or if the ſaid perſons committed to their cuſtody, 
or any of them, ſhall be troubleſome unto the Country, by going 
abroad, or otherwiſe, ſhall eſcape away from the ſaid Houſe of Cor- 
retion, before they ſhall be from thence lawfully delivered, That 
then the ſa1d Juſtices ſhall ſet down ſuch Fines and Penalties upon the 
ſaid Maſter or Governors, as the moſt part of them in their Quarter 
Seſſions ſhall think fit and convenient, and all Fines and Penalties not 
herein before limited, ſhall be paid unto the Treaſurer, and accoun- 
ted for by the Treaſurer aforeſaid : This Ac to have continuance for 
the ſpace of ſeven years, and from thence to the end of the next Sef- 
fion of Parliament after the ſaid ſeven years. 3 Gar. 4. Continued an- 
til the end of the firſt Sejſron of the next Parliament. 


Zhe Walters of the Pouſes of Cozrection ſhall yield a true and lawful ac- 
count at every Nuarter @eſſions of all ſuch diſozderly perſons as have ben 
committed to their cuſtody, 

This Act was but a p2obationer foz a certain time, but it hath been continu- 
ed + and laſtly, by the ſaid Statute of 4 Car. cap. 4. 

Thus much have we wzitten foz the better and moze ſpzdy execution of theſe 
excellent Statutes 3 and the rather, foz that few oz none are committed to the 
common Gaol amongſt ſo many malefacto2s, but they come out wozſe then they 


went in. And few are committed to the Ponuſe of Cozrection, oz Wozking 
Poule, but they come out better. 


And 


EI 


NED DETATES SY fo bad 


' the o2der of the Juſtices of Peace theſe Dtatuces be put. tn due execution, 


( ( oncerning Houſes of Corre&Fion, Ec. 734 


— 


” - AS oe a eo - 


pert wozkman may ſet the young and "= people as voluntaries wn wozk ; 

idlenels, as they wi l be , Unkels the a Herrin com- vſvs, @vid. 

by them) but compelled they may be, and this great wozk Happily effeced, if by 5 jungieur aunt, 
the Stattice of 4.3 Eliz. cap. 2. 

upon due conſideration explained, and whith are cruly rehearſed and impzintev, 


And where ſome are of opinion, that in particular Towns a diſcreet and er- 
Certainly, the youth on both ſexes hath e time of thi er ence) 
gotten ſuchþa *.travp of ere ongh x wok x bf; woo, h * Morem fecera: 
20ucht to 
pelled ( and the: rathex; fo ſonie©6f\chiit | Patunte ty rs have benefit "fir 4uz a te- 
neris primum 
T Ovideo.-1., a 
'We Have not gone about to ſpeak of thei Dtatnte of 3 9 Eli, 01 other Scatt Lamb. Juſtice of 
concerning Rogues, #c. oz thePoz, 4c which all-the Judges'of England' ava Peace, 1.2, p.207, 
and ought to-be obſerved, other then ſuch as later As of: CNTR Haag ms ab 
cered, whereof ſomewhat harh ben aid, mil 
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eAn Expofetion of the Statute of 51 Eliz, Cap. 7: 


concerning (ottages and Inmates. 


The 1. branch. OR the avoiding of the great inconveniences-which are found 
| by experience. to grow by. the erecting and building of -great- 
| numbers and multitude of Cottages, which-are datly more and more 
mcreaſed m many parts of this Realm : Be 1t enatted by the Queens 

moſt excellent Majefty, and the LordsSpiritual and Temporal,and the 

Commons in this preſent Parliament affembled, and by the anthority 

of the ſame, That after the end of this Sefſion of Parliament, no per- 

ſon ſhall within this Realm of Erzgland, make, build, or ereQ, or cauſe 

to be made, builded, or erefted any manner of Cottage for habitation 

or dwelling, nor convert or ordain any building or houſing, made, or 

hereafter to be made; to be ufed as a Cottage for habitation or dwel- 

ling, unleſs the ſame perſon do afhign and lay to the fame Cottage or 

Building four acres of ground at the leaſt, to be accounted according 

to the Statute or Ordinance de terris menſurandis, being his or her 

own free-hold and inheritance, lying near to the ſaid Cottage, to be 

continually occupied and manured therewtth, ſo long as the ſame Cot- 

tage ſhall be inhabited, upon pain that every ſuch oftendor {hall forfeit 


to our Soveraign Lady the Queens Majeſty, her heirs and ſucceſſors, 
ten pounds of lawful money of Englaza, for every ſuch offence. 


C Cottage. Js derived from the Saxon wozd Cote, unde Coterelli fo 
1. part Ver, Mag, Cottagers, and Cottagium foz a Cottage. Vide the firlt part of the Inſtitutes, 
Chart. 128. SeR.1, fol.5.-out of Domeſday. And the Statute entituled, Extenta manerii, an- 
no 4 E.1. Item inquirendum eſt de Coterellis, viz. qui Cottagia & Curtilagia te- 

neant, And this ſignification it had by the Common Law, 


- C No perſon, &c. ] This extends as well to perſons politick and in- 
cozpozate, as to natural perſons whatſoever. 


If an ancient Cot Fhis firſt bzanch pzohibiteth four things : Firſt, The new erecing oz buil- 
rage had been ying of any Cottage after the end of this Parliament, which was 29 Marti, 
wholly decayed Eli Do g 

before this AR, it G00 31 LE. 3000 2,00, 1509. Ss WP "OR 

is nor lawful new= 2- Jt P29hibiteth the converſion oz ozdaining .of any houſing oz building, 
ly ro cre& the made, oz hereafter to be made, to be uſed as a Cottage. 


ons me theend 2, Albeit the houſe oz building were made befoze this Act, pet if the converſt- 
WO os on were after the 29 day of March 1589. it is p2ohivited by this Statute ; foz 
in point of converſion the wozds be ( made, or hereafter to be made.) 
4. Theſe things are pzohibited in this bzanch, upon pain of fozfeiture of ten 
pounds to the King fo every ſuch offence, 
The 2. branch. And be it further enaftedby the authority aforeſaid, that every per- 


ſon, which after the end of this Seffion of Parliament, ſhall willingly 
uphold, maintain, and continue any ſuch Cottage hereafter to be ere- 
ted, converted, or ordained for habitation or dwelling, whereunto 
four acres of ground, as 1s aforeſaid, ſhall not be affigned and laid to 
be uſed and occupied with the ſame, ſhall forfeit to our ſaid Soveraign 


= 
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On 


( oncerning H ouſes of ( orreFion, Oc. | 737 


Lady the Queens Majeſty, her heirs and ſucceſſors, forty ſhillings for 
cvery moneth that any ſuch Cottage ſhall be by him or them uphol- 
den, maintained, and continued. 


This bzanch inflicteth puniſhment upon ſuch as ſhall willingly nphold, main- Nora: this word 
tain, and continue any * ſuch Cottage after the end of this Parliament, either L /# ] referrerh 
erected, o2 converted, o2 o2dained, as is afozeſaiv, fo2 habitation, #c. upon the ya oy 
penalty of fozty ſhillings to the King foz every moneth that any ſuch Cottage rc har geigeting 
ſhall be maintained. veried after rhe 

90 as a Cottage is two fold, either newly ereced, oz builded after our Sta- <2 of our Parlia- 
tute, 02 op a houſe built befoze oz after our Dtatute, and converted after our Sta- 2" 
tute to a Cottage, 

ut out of theſe two bzanches are five erceptions, 

By the firſt bzanch of this Act any perſon may either erect a new Cottage, 02 The x. exceprion, 
convert an old oz anew houſe to a Cottage, if he lay to it four acres of ground 
at the leaſt, which muſt have theſe four incidents: Firſf, Theſe acres muſt be This Statute is 
accounted accozding to the Dtatute oz ozdinance de admenſuratione terrz, anno J47*4.1R our AG, 
25 E.1, which is after. ſirten fot and an half to the pole, 2. Theſe four acres ordoimce fe 2696 
mult be his 02 her freehold and inheritance ( fo2 neither grounds holden by co- r admen/nrants, 
Py, 02 fo? life 02 lives 02 fo2 any number of pears will ſerve, ) and it muſt be Vid- 35 El. c.6, 
free-hold either in fxe-ſimple, oz f&-tail, 3. They mult lye near the ſaid Cot- 
tage, 4. They muft be continually occupied therewith, \o long as the Cottage 
ſhall be inhabited, 

This Act extends not to Cottages erected, 02 houſes converted to Cottages The 2. exception, 
befoze the 29 dap of March 1539, The ſecond b2anch maketh this clear. : 

This Act ſhall not extend to any Cottage, which ſhall be o2dained ( that is, The 3. exception, 
converted ) o2 erected to o2 fo2 habitation oz dwelling in any City, Town coz- 
pozate, ancient Bozough, 02 Parkee Town, 

No? to any Cottages 02 Buildings erected o2 converted foz the neceſſary ha- The 4. cxception 
bitation of any labourers in any Mineral wozks, Cole-mines, Nuarries, oz 
Delfs of ſfone o2 late, 02 about making; of bzick, tile, lime, oz coles 3 ſo as the 
ſame Cottages oz Buildings be not above one mile diſtant from the Mineral, oz 
other wozks. | 

Noz to any Cottage to be made in thz&@ places, viz. 1. Within a mile of the The 5. exception. 
Dca. 2, Upon the ſide of ſuch part of a navigable river, where the * Admiral * See for this the 
ought to have juriſdiction, ſo long as a ſailer ſhall dwell there, oz ſome perſon _ pare of the 
of manuel occupation, foz the making; furniſhing, oz vicualling of any ſhip, #c. the courry he 
'3. In any Fozreft, Chaſe, Warren, oz Park, fo long as the under Keeper 02 Admiralty, 
Warrener dwell thercin, #c. | 

4. Noz to any Cottage i heretofoze made, 1. Foz a common herdman, 2.Fo2 T Th's fourth pare 
a common ſhepherd, tc. ( of whom his cottage is called a ſhepcote) ſo long as a N{<4e4,00t: for 
common herdman 0z ſhepherd ſhall therein dwell. 3. Foz a-pw2, lame, ſick,aged a5 prtncMe 0 
02 impotent perſon, Cottages hereaf- 

Note, this exception extendeth only to Cottages erected 02 made befoze this *<r 3 bur abund-ns 
Act, by reaſon of cheſe wozds | heretofore made |] but none of theſe th2& can be © ela non nocet, 
erected after this Dtatute foz any of theſe th2& purpoſes, unlels there be laid to 
it four acres of ground with the four incidents aboveſaid, Lambert Juttice of 
Peace, pag, 476. miſtaketh this part, and foz heretofore, ſaith hereafter. Eut by 
: the Dtatute of 4.3 Eliz. cap. 2. either the Church-wardens and Dver-ſeers, oz the 
createſt part of them, by the leave of the Lozd of the waſte, #c. in wiiting, un- 
der the hand and ſeal of the Lozd, o2 by ozder of the Juſfices of Peace at their 
general Nuarter Deſſions, by the leave of the Lozd, as is afozeſatd, may erect 
convenient houſes of habitation fo2 po2 impotent people, and alſo to place Jn- 
mates, 0} mo2e families then one in one Cottage oz Youſe, Firſt, noce that 
this extendeth only to ſuch as be pwz and impotent. Xt ertendeth not ts any 
common herdman oz ſhepherd, as hath ben likewiſe miſtaken, 
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No doth our Act extend to any Cottage to be made and decred upon com- 
plaint made to Juftices of Aſſiſe, oz Juices of Peace in open Aſliſes, oz Quar- 
ter Seſſions of the Peace to continue foy habitation, during the time only of 


ſuch decree, This laſt bzanch extendeth only to Cottages made after our Sta- 
tute, 


Provided allo, and be it enacted, That from and after the Feaſt of 
All-Saints next coming, there ſhallnot be any Inmate, or more families 
or houtholds then one, dwelling or inhabiting in any one Cottage, 
made, or to be made or ere&ed, upon pain that every owner or occu- 
pier of any ſuch Cottage, placing, or willingly ſuffering any ſuch In- 
mate, or other family then one, ſhall forfeit and loſe to the Lord of the 
Leet, within which ſuch Cottage ſhall be, the ſum of ten ſhillings of 
lawful money of England, for every moneth that any ſuch Inmate, 
or other family then one, ihall dwell or inhabit in any one Cottage, as 
aforeſaid. And that all and every Lord and Lords of Leet and Leets, 
and their Stewards within the precin&t of his and their Lect and Leets, 
{hall have full power and authority within their ſeveral Leets, to en- 
quire, and to take prefentment by the oath of Jurors of all and every 
offence and offences in this behalf, and upon ſuch preſentment had or 
made to levy by diſtreſs to the ule of the Lord of the Leet, all ſuch 
ſums of money as ſo ſhall be forfeited : And moreover, that it ſhall be 
lawful for the Lord of every ſuch Leet where ſuch preſentment ſhall 
be made, to recover to his own uſe any ſuch forfeiture, by action of 
debt in any of the Queens Majeſties Courts of Record, wherein no 
c{loin, prote&ion, or wager of Law ſhall be allowed. 


The 3. branch. 


mote ous C There ſhall not be any Inmate or more families or houſholdsthen 
43 Els * 2s 


ſup. concernivg ONE, dwelling or inhabiting n any one Cottage, &c. | Inmate, Jn the 
Inmates. ' #tatute of 35 Eliz., cap.6. it ts ſaid Inmate, oz Under-fitter; Jt is here well ex- 
ay ro Low” plained by theſe wo2ds (or more families in any one Cottage. ) 

ved of zn © 529, Pere ſeven things are to be obſerved : | 

to dwell within) . PEO . 

is the proper I. That no Jnmate oz Under-ſitter can be within this Statute, bu in a 
word for an In- Cottage. 


_ or Under- 2, This bzanch concerning Jnmates extendeth to Cottages as well made 


* Cokelib. Int. Vero2e this Dtatute, as after, 
16s. b, 3. And as well to * Cottages having four acres of ground o2 moze laid to 
them, as is afo2elaid, as others that Have no ground at all, | 

4. Upon pain that every owner oz occupier of any ſuch Cottage, placing, oz 
willingly [uftering any ſuch Jnmate, oz other family chen one, ſhall fozfeic and 
loſe to the Lo2d of the Leet, within which ſuch Cottage ſhall be, the ſum of 
ten ſhillings fo2 every moneth, #c. This moneth is to be accounted accoxding 
to the computation of 28 days, | 

5. And upon ſuch p2eſentment had o2 made, to levy by diſtrefs, c. that is, 

3H. 7. 4+ to ſell the diſtreſs which he ſhall take within the pzecine of the Let fo2 ſuch 
fozfeiture 3 and if there be a ſurpluſage over the value of the fozfeiture, to de- 
liver it to the owner. 

6. This Ac extendeth as well co Jnmates in Cottages in any City, Town 
cozpozate, ancient Bozough, o2 Warket Town, as in any other Cottage where- 
ſoever, Vide Hill. 8 Jacobi in communi banco, Rot. 2193, betw&n John Paſe 
Plaintife, and Robert Peat Defendant in Treſpaſs, Salop. A juſtification upon 
this Statute fo2 the penalty foy keping an Jnmate. 


7- Pereby the Act giveth election to the Lozd co take his remedy by Action of 
debt in any of the Kings Courts of Recozd, 


Be 


© 
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Be it further enacted by the authority aforefaid, That all Juſtices of The 4. branch. 


Aﬀfiſes, and Juſtices of Peace in their open Seffions, and every Lord 
within the-precin&t of his Leet,and none others, ſhall have full power 
and authority within their ſeveral limits and juriſdictions, to enquire 
of, hear and determine all offences contrary to this preſent At,as well 
by Indictment, as otherwiſe by preſentment or information, and to 
award execution for the Jevying of the ſeveral forfeitures aforeſaid, 
by Fieri facias, Elegit, Capias, or otherwile, as the cauſe ſhall require. 


In this bzanch theſe four things are to be obſerved : | NR 

1. That theſe 3. viz. Juſtices of Afſiſes, Juſtices of Peace, and Lo2ds of 
Leets and no otyer Judges 92 Juſfices can enquire, #c. any of the offences a- 
gainſt this Dtatute, And therefoze the Sheriff in his Turn cannot enquire, ec. 
of w_ offence again this Dtatute committed within the Leet of any Lo2d 
tyhereot, | 

=— That they may enquire, hear, and determine all offences, #c, ſo as there 

is aconcurrent power in every of theſe thz#, and the judgment, #c. of ſuch one 
of them, as do firit enquire, hear, and determine the ſame, ſhall ſtand ; and each 
of them may enquire of all and every of the offences againft this Act. 

3. As well by Jnditement o2 otherwiſe by Pzeſentment oz Jnfozination, 
The difference between an- Jnditement and P2eſentment is this, that the Ins 
ditement is d}awu aud ingroſled in parchment in fozm of Law, and deliverep 
to the Jurozs to be enquired of, #c. And a Pzeſentment is p2operly that which 
the Jurozs find and p2eſent to the Court, without any fozmer Jnditement de- 
livered to them, which afterward is reduced to a fozmed Jnditement, Every Ju- 
ditement which is found by the Juro2s is p2zeſented by them to the Court : foz 
the Reco2d ſaith, Juratores preſentant, &c. when they find an Juditement, And 
therefoze every Juditement is a P2zelentment, but every P2eſentment is not an 
Jnditement, h 

Dffences found in Leets, Court-Barons, #c. are commonly called Pzeſent- 
ments 3 which was the reaſon that this Ac, giving juriſdiction to a Leet, doth 
uſe this wozd ( Preſentment) in this aud the third b2zanch, 

4. To award erecutton by Fieri facias, Elegit, Capias, o2 otherwiſe : Perebp 
is greater juriſdiction given to the Leet, then it had at the Common Law; S&0 
as the Lo2d of the Leet hath by the third bzanch power to levy the fozfeituxe 
due to him by dilircſs, oz by action of debt by the Common Law ; and by this 
fourth bzanch, by Ficri facias, Elcgit o2 Capias, 


Provided always, That this Statute, or any thing therein contained, 
ſhall not in any wiſe be extended to any Cottage, which ſhall be or- 
dained or erected to, or for habitation or dwelling in any City, Town 
corporate, or ancient Borough, or Market Town within this Realm, 
nor to any Cottages or Buildings, which ſhall be erected, ordained,or 


Co. li. Intra 
665, 666, 


convetted to,and tor the neceſſary and convenient habitation or dwel- 


ling of any workmen, or labourers in any mineral works, cole-mines, 
quarries, or delts of ſtone,or (late, or in or about the making of brick, 
tile, lime or coles within this Realm : So as the ſame Cottages or Buil- 
dings be not above one mile diſtant from the place of the ſame mine- 
ral or other works, and ſhall be ufed only for the habitation and 
dwelling of the ſaid workmen, nor ſhall in any ſort prejudice, charge, 
or impeach any perſon or perſons, tor the erecting, maintaining, or 
continuing of any ſuch Cottages, as are before 1n this Provito men- 
tioned and ſpecitied, 
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| Stat. de 31 Eliz. Cop. 7. 


Provided always, That this ACt {hall not extend to any Cottage to 
be made within a mile of the Sea, or upon the ſide of ſuch part of any 
navigable River, wherethe Admiral ought to have juriſdiftion, fo long 
as no other perſon {hall therein inhabit ; but a Sailer or man of ma- 
nual occupation, to or for making, furniſhing, or victualling of any 
Ship or Veſſel, uſed to ſerve on the: Sea ; nor to any Cottage to be 
made in any Forreſt, Chaſe, Warren, or Park, fo long as no other per- 
ſon ſhall therein inhabit, but an Under-keeper or Warrener, for the 
g00d keeping of the Deer, or other game of Warren, nor to any Cot- 
tage heretofore made, fo long as no other perſon {hall therein inhabit, 
but a common Herdman or Shepherd, for keeping the Cat! Or Sheep 
of the Town, or a poor lame, ſick, aged, or impotent perſon , nor to 
any Cottage to be made, which for any juſt refpe& upon complaint 
to the Juſtice of Affiſe at the Aſiſes, or to the Juſtices of Peace at 
the Quarter-Seſtions, ſhall by their order entred in open Afſiſcs or 
Quarter-Sefſions, be decreed to continue for habitation, for and du- 
ring ſo long time only, as by ſuch decree ſhall be tolerated and limi- 
ted. Stat. 35 Eliz.6. 43 Elis. 2. 


Df theſe P2oviſo's ſufficient hath been ſpoken befoze tn the ſecond bzanch of 
this Dtatute. 

The inconveniences that grow by unlawful Cottages, and Inmates in Cot- 
tages againſt this Statute, as appear by che Pzeamble, are great, being neſts 
to hatch idleneſs, the mother of pickings, thxveries, ſtealing of wod, tc. tends 
ing alſo to the pzejudice of lawful Commoners 3 fo2 that new erected Cottages 
within the memozy of. man, though they have four acres of ground 02 mo2e 
laid to them, accozding to this Act, ought not to common in the waſtes of the 
Lo2d 3 but the greateſt inconvenience of all is, the ill b2zeding and educating 
of youth, which inconveniences may be caſily helped and remedied by the p20- 
viſions of this excellent Law, if Lo2ds of Leets and their Stewards would lok 
to the execution of this Act, which we hold the readieſt means : foz albeit the 
Cottage erected, oz converted, cannot by any pzoviſion in this Dtatute be demos 
liſhed, o2 pulled down ; yet the execution of che penalty of this Act will make 
it inhabicable, and wok the deſired eftect, And they map alſo be amerced foz 
w2ongful commoning tn the Court Varon. 


Caſa a caſu ( id eſt ) ruina, quia ruinz eſt obnoxia, 
Domuncula, tugurium a tegendo. 


Pauperis & tuguri congeſtum ceſpite culmen. | 
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A Colle&ion and Expoſition pon the Statutes of 
 Imployments, 9iz. 14 R. 2. cap. 1. & 2.2 H.4. ap. 4 H.4. cap.15. 
5 H.4. cap. 9. 6 H.4. cap. 4. 11H.4.cap. 8. g H.s. cap.g. Stat.2. 
8 H.6. cap. 24. 27 H.6. cap.3. 17 £.4. cap.1. 1 H.7.cap.2, 3 H.7. 
cap.®. | 


s 
.* 


With their ſeveral Alterations and Repeals, and Expirations of ſome 


of them; our principal aim eyer being to ſet down how the Law 
ſtandeth at this day. oy 


hey the making of any of theſe Statutes, we find that Merchant-ftrang- Ror. Vaſcon. 18 E. 
ers found ſureties that they ſhould not carry out the Perchandizes which 2-121. 
they bzought in, 
Jt was ever the policy of this Realm to entertain Merchant-ftrangers fairly Se Mag. Charca, 
and freely, having reſpect how our PYerchants were demeaned ab2oad. 0.30. 5 H.g.c7. 
In the 18 year of E.1. in the Parliament roll tc is contained thus : Cives or. Parliament, 
London petunt quod alienigenz mercatores expellantur a Civitate, quia ditantur ad 18 E.1. f.4+ n.55. 
depauperationem civium, &c. : 
Reſponſio. Rex intendit quod mercatores extranei ſunt idonei & utiles magna- 
tibus, &c. & non habet connilium cos expellendi. 
There be two kinds of Dtatutes concerning implopments, the one where 
-- a #c. are bzought in, the other upon exchange, Auv fir of the 
firſt. 
The Dtatutes of 14 R.2. cap. r. and 2 H.4. cap.5. are altered by the Dtatute 
of 4H.4 c.t5. And therefoze we will begin with it, 


It is ordained and eſtabliſhed, That all Merchant * Aliens,ſftrangers, * The Parliamene 


and denizens, which bring merchandizes into the Realm of England, wg __ 
and the ſame do fell within the Realm, and receive Englith money for be: - omitced. vid. 


the ſame, ſhall beſtow the ſame money upon other merchandizes of '7,F-+ <1» This 


. | Y ; Ad exrerdeth to 
Ezgland, without carrying of any gold or {ilver, in coin, plate or the w' ole Mer: 


maſle out of the ſaid Realm, upon pain of forteiture of the ſame, ſa- <Þind'2es. and ro 


: þ the whole money 
ving always their reaſonable coſts, os es 


, IN t | 
There were two notable cauſes of the making of this Act, as it is declared bes the be 


by the Statute of 5 H 4. cap.g. viz. Firlt, foz the better keeping of gold and fil- 25 4.5. coz. fur- 
ver within this Realm, Secondly, foz the increaſe of the commodities of the +hcr pron 
waaaac Dur 
lame, Tat Scatute 15 EX= 
| . ;  , Plred, Th Aﬀis 
C « Denizens. ] Here denizens are taken foz Perchant-ftrangers which c n&rm«d by the 
have obtained Letters Patents of denizationsz And in this caſe they are dert- >caue of 5 H4, 
ved from donaiſon, id-eſt, donatio, becauſe his fredom is given to him by the ©: 4d. 17 E-4- 


, , , Fs C.1.& 2 H.7.C.*%. 
King, and were inconvenient if it ſhould extend co natural bozn ſubjes3 and {7rd fo 
the ſtranger made denizen is in equal þ miſchief ( if not in greater) with rhe $:a:0 « ecended 


meer ſtranger, andthis Statute ſtandeth yet in fozce, to ſtrangers only. 
But the c Dtatute of 17 E.4.c.1. extends not to ſfrangers which are made de- No'c, the Ortptoal 


| -lien 
nizens: and therefoze ſuch as are ſo made denizens, are out of the penalty of C—_ = 


that Dcaturce, but within the penalty of this of 4 H 4. And that Act of 17 E.4. nizens, which 
hath altered this Act in another point, viz. that either he may imploy the money doth declare it. 
upon the merchandizes, whercunto 4H.4. only extended, 02 orher commotiries Sec the rt vare 
of the Realm, oz he may put the ſame in payment co the Kings * liege people 2 25 0 E? 


Rp $.198. f.129. for 
within this Realm, this wor Den!2en. 


. b So reſolved 7 El. 
by che Barons. c This AQ of 17 E.4, is confirmed by 3 H.7. cap.8. * Nora, (Liege people) ſo as he cannor pay 


It to a ſtranger, or he that is made Denixen, for licge is as much as ſubje& born, 
Duch 
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3 H.6. cap. 24+ 


See a Caſe upon 
this Star. in an in- 
formation, &c. 
TO H.7. a. b. 
5 H. 6. Cap.2+ 


ro Hs 9. 7. b. 
Sir William Ca- 
pels caſe. 

5 E. 6. CaP+ 7. 


6 Hes CAP. 4» 


* A neceſſary 
branch to be put 
in execution, 


Fhe ſecond part. 


14 R.2. cap.2. 

Ic was altered by 
the Stature of 

© H.s. cap. 9. 
Scar. 2. but thar 
Srarure is expired, 
and 14 R.2.(tand- 
cth in force. 


g H. 4. cap. 9. 


Holl. Chron. an, 
23 H.8. pag. 297, 


Statutes of [ mployments. 


Such as are made denizens * by Letters Patents, 02 by Parliament, . oz 


OD I—_— — - — 


o2 ſhould pay afoze they wore made denizens. D& 11 H. 7. c. 14. and 22H, 8. 


c.8, Otis the Dtacute of 1 El. c.11. 


C Engliſh mony. ] This is intended of all mony of gold oz ſifver curranc 
within the Realm of England, although it be not coined within England. 1p 
this Act he might have received Engliſh money either in ſilver oz gold, but b 
the Dtatute of 8 H.6. c.24. he cannot receive any gold, noz ought to reſuſe the 


payment in ſilver, 


By the faid Act of 8 H.6. no Englifh-man ſhould ſell within this Realm, 4c. 
to any merchant alien, #c. anp manner of merchandizes but only foz ready pays 
ment in hand, oz elſe in merchandizes foz merchandizes, to be paid and conteu- 


ted in hand, upon pain of fozfeiture of the ſame but by the Statute of 9 H.6. 


cap. 2. at the next Parliament liberty was given foz Clothes only from fix 
moneths to ſix moneths next enſuing after ſuch bupings made, without giving 
any further day of payment, upon pain of fozfeicure of che ſame, This ozdi- 
nance to endure as long as it ſhall pleaſe the King, but foz all other merchan- 
dizes the Statute of 8 H. 6. ſtandeth in fo2ce. 


C As long as it ſhall pleaſe the King. ] . This Statute ftandeth until 
the King o2 ſome of his Succeſſozs (fo2 ſucceſſo2s are included under the name 
of King) ſhall adnul oz make the ſame void by P2oclamation undex the great 
Heal, which is the mean to make this Act void, and all others of like nacure. 
Like Acts are in 6H 6. c.1.8 H.6. c.8. 18 H,6. c.13. 5 Edw.6. c.7. &c. 

The ſaid Act of 4 H.4. c.15. pzcſcribed no time toz the imploying of the mo- 
ney, but the Dtatute of 5 H. 4. c. 9. doth bind them to imployment within a 
quarter of a year after their coming into this Realm 2 But at the next Parlia- 
ment holden the next pear, that bzanch only fo2z the limitation to a quarter of 
the year is made void and aduulled $ but the two other bzanches, viz. foy the 
taking of * ſuretiesby cuſftomers and controllers in all the parts of England foz 
due imployment : And concerning money taken by exchange in this Realm 
( whereof mo2e ſhall be ſaid hereafter) are not repealed by 6 H.4. 

9g the Reſolution of the Barons of the Exchequer Anno 7 Eliz. and entred 
in the Cuſtom-houſe concerning the Dtatutesof Jmployments, 

The Jultices of Peace have power to hear and determine all defaults and fo2- 
feitures purviewed 02 inflicfed by the Dtatute of 17 E.4. cap.1. 

The other kind of Statutes concerning imployments upon exchange. 


That for every exchange that ſhall be made by Merchants to the 
Court of Rowe, or elſewhere ( beyond the Seas) that the ſaid Mer- 
chants be firmly and ſurely bound in the Chancery, to buy within 
three moneths after the exchange made merchandizes of the ſtaple, as 
wool, leather, woolfels, lead or tin, butter or cheeſe, cloths or other 
commodities of the land, to the value of the ſum ſo exchanged, upon 
pain of forfeiture of the ſame. 


This Dtatute extendeth to exchanges made by any merchant alien, dentzen, 
02 bon ſubject to fo2rein parts, 

And alſo that the money delivered by exchange in England be imployed upon 
the Commodities of this Realm within the ſame Realm, upon pain of fozfet- 
ture of the ſame money. 

This Ac extendeth to money delivered by way of exchange within the 
Realm 3 and this bzanch is not repealed by the Statute of 6 H.8. c.4. 

Anno 23 H.8. a Pzoclamation was made foz obſervation of the @tatutes of 
Amployments. . 
n 
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An uſual thing when neceſſary Statutes have been (moſt commonly fox p2i- 
vate ends) fo2 a time diſcontinued, to give all men notice thereof by Pzoclama- 
tion, that ſuch Statutes fo2 the time to come ſhould be put in due execution, 

This have we done upon conſideration of all the ſaid ſeveral Dcatutes foz 
advancement of Trade and Traffick, eſpecially of our Native Commodities, 
the life of every Kingdom, and p2incipally of Ifles, 


—— 


The Statute | of 25 H.8. Cap. 15. concerning Printers, and Binders of 


00ks. 


E it enacted, &c. that no perſon or perſons reſiant or inhabitant 

within this Realm, &c. ſhall buy or ſell again any printed books 
.brought from any parts out of the Kings obeytance, ready bound in 
boords, leather, or parchment, upon pain to loſe and forfeit for every 
book bound out of the Kings obeyſance, and brought into this Realm, 
and bought by any perſon or perſons within the ſame to fell again 
contrary to this AQ, fix ſhillings eight pence. 

And be it further enacted by the authority aforeſaid,that no perſon 
or perſons inhabitant or reſiant within this Realm, &c. ſhall buy with- 
in this Realm, of any ſtranger born out of the Kings obedience, other 
then of Denizens, any manner of printed books brought from any the 
parties beyond the Sea, except only by engroſs, and not by retail : up- 
on pain of forfeiture of 6 s. 8 d. for every book ſo bought by retail, 
contrary to the form and effect of this eſtatute, the ſaid forfeitures to 
be always levied of the buyers of any ſuch books, contrary tothis A& : 
The one half of all the ſaid forfeitures to be to the uſe of our Sove- 
raign Lord the King, and the other moity to be to the party that will 
{ciſe or ſue for the ſame in any of the Kings Courts, be it by bill, plain, 
or information, whereinthe Defendant ſhall not be admitted to wage 
his Law, nor no protection, ne efloin ſhall be unto him allowed. 

Provided alway, and be 1t enacted by the authority before ſaid,that 
if any of the ſaid Printers or Sellers of printed books, inhabited within 
this Realm, at any time hereafter happen in ſuch wiſe to enhance and 
encreaſe the pricesof any ſuch printed books in fale or binding, at too 
high and unreaſonable prices,in ſuch wiſe as complaint be made there- 
of unto the Kings Highneſs, or unto the Lord Chancellor, Lord Trea- 
ſurer,orany of the chief Juſtices of the one Bench or of the other: that 
then the ſame Lord Chancellor, Lord Treaſurer, and two chief Juſti- 
ces, or any two of them, ſhall have power and authority to enquire 
thereof, as well by the oaths of twelve honeſt and diſcreet perſons, as 
otherwiſe by due examination by their diſcretions. And afterthe ſame 
enhaunſing and encreaſing of the ſaid prices of the ſaid booksand bind- 
ing ſhall be ſo found by the ſaid twelve men, orotherwiſe by examina- 
tion of the ſaid Lord Chancellor, Lord Treaſurer, and Juſtices, or two 
of them: that then the ſame Lord Chancellor, Lord Treaſurer, and Ju- 
ſtices, or two of them at the leaſt, from time to time, ſhall have power 
and authority to reform, and redreſs ſuch enhaunling of the prices of 
printed books, from time to time, by their diſcretions, and tolimit pri- 
ccs as well of the books, as for the binding of them : and over that the 


oftendor 
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Stat. de 25 H.8. Cap.15. 


25 H.8. cap.I5. 


Gic lib, 2» fin. 


offendor or offendors thereof, being convidt by the examination of 
the ſame Lord Chancellor, Lord Treaſurer, and Juſtices, or two of 
them, or otherwiſe, ſhall loſe and forfeit for every book by them ſold, 
whereof the price ſhall be enhaunſed, for the book or binding thereof 
three ſhillings four pence, the one half thereof: ſhall be to the Kings 
Highneſs, and the other half unto the parties grieved, that will com- 
plain upon the ſame, in manner and form before rehearſed, 


Zo the end, that not only this ſecond part of the Inſtitutes, but all other boks 
of what argument ſoever, may be ſold at reaſonable p2ices, and that the ſubjecs 
of this Realm, being Pzinters, andSinders of Boks, map be ſet on wozk, we 
have thought god in this Treatiſe of Dtatutes to conclude with this Statute of 
25 H.8, cap.15. which conſiſteth on theſe thy parts : 

7. That no inhabitant oz reſiant within this Realm ſhall buy to ſell again any 
p2inted boks bzought from any parcs out of the Kings obeyſance ready bound 
in bo2ds, leather, o2 parchment, 

2, No2 ſhall buy within this Realm of any ſtranger bon out of the Kings 
obedience, other then of Dentzens, any manner of p2inted boks bzonght from 
beyond the Deas, except only by ingroſs, and not by retail, 

3. That the Lo2d Chancelloz, Lo2d Treaſurer, and the two Chief Juftices, 
02 any two of them ſhall have power to enquire as well by the oath of cwelve 
men, as otherwiſle by due examination by their diſcretion, of the-enhaunſing 
and eucreaſing of the pzices of boks, o2 binding of the ſame, and the ſame ſo 
found, they, 02 any two of them, from time to time have power to limit pzices 
as well of the boks, as fo2 the binding of them, as by the ſaid Act appeareth, 

Which we have thought god to add, to the end it might be known what the 
Law is in theſe caſes; and that if any enhaunſing oz encreaſing of p2ices be 
either of the boks, oz the binding of them, that it may be known who may and 
ought to redzefs the ſame, 


The Epilogue. 


Hus have we,by the merciful goodneſsof Almighty God, brought 

this Second Part of the 1ſtztutes (a largeand laborious Volume) 
containing an Expoſition of Magna Charta, and many other ancient 
and later Statutes, to an end 5 wherein we could not follow or be 
guided by any other, for that never any (that we have ſeen or heard of) 
have enterpriſed to publiſh the like in this kind : And therefore if the 
piercing eyes of the Learned ſhall find out errors herein, we are not 
without ſome kind of excuſe. And we deſire them to amend and cor- 
re& thoſe errors, according to the true ſenſe of Law, for the which 
we ſhall not only give them thanks, but ſubſcribe to the truth, and 
take it as ſome recompence for thoſe our manifold and painful Labors 
herein, which we from the beginning have undertaken for the ge- 
neral good and profit of the whole Realm. 


Poft varios caſus, poſt tot diſcrimina rerum. 
Nunc ſequitur concluſio. 
DE ®O gloria & gratia. 


Jucunda et preteritorum laborum memoria. 


A 


To the ſecond Part of the Inſtitutes. 


Abbot. 


Very Abbot and Prior that held per Baro- | 
nz; ſummoned to Parliament, 3,79 

Why they paid no Reliefs, ; 7 

Who had their Temporalities during vaca- 

tion. ' 68 

Where the King or a common perſon ſhall be fad 

ro be founder. 6 

Where the Succeſſor ſhall have an ARton for tort or 


\ 


Accompt. 

| Where a Monſtravit de Compota lies. 

Where the body of an accomptant ſhall not be 
reſted. 144 

Againſt whom an accompr lies. 359,380,38 1,392 

How Gardian in Socage, Bailiff or Receiver ſhall be 
puniſhed for nor accompting. 380,331,582 

Where Gardian in Socage ſhull be charged in ac- 
compte as Bailif, 


144 
ar- 


treſpas done to his Predeceſſor, ' 151,152 
Abbots, &c, dead perſons in law. Is 
Abbies, &c. greatly oppreſſed. $83,584,585 


Surpluſage of profits of religious houſes, above 
maintenance to be employed in Charity. 161 
No Eccleſiaſtical dignities to be enjoyed by _ 
ers. 583 
Polſeſſions of Priers aliens ſeiſed in wars. 534 
Where Abdbjes, &c. were chargeable with Corodies 
or Pentions, 630 
Abbettor vide Appeal. 


Abjuration. 


Where one abjured reeurning ſhall be hanged, & * | 


contra, 2014439 
Where judgement may be given of abjuration, Or 
perpetual impriſonmene. 
No man can abjure for Treaſon, 
One in San&vary that within 4o days will abjure 

ſhall have vite neceſſaria. 620 
Sanuary taken away per 21 Fac. Cap. 28, 7b, 
None to be baniſhed but in caſe of abjuratzon, and 

by Parliament, 201,47 
The King cannot ſend any man out of the Realm a- 

gainſt his will, for that were to exile him. 201,47 


Acceptance. 


Where a Lord ſhall bar himſelf of his wardſhip by 
acceptance of homage. II 


Acceſſory. 


80 

An accompt by one Auditor Is not good, *% 
No wager of La lies in accompt, th, 
Where an accompt ſhall be brought, ;b, 
Where an ex parte talis hes, 380,381 
Where Capias & utleg* lies In accompt, 143, 144, 
330,381 


Where an Accomptant eſcapes out of priſon, what 
ſhall be a good plea in bar of it, 332 
Where an Executor, Adminiſtrator, or ſucceſſor, 
ſhall have accompr, 404 
Where an Helr in Socage, or his Executor, or Ad- 
-+miniſtrator, ſka!l have an accompe. 7b, 
Where an Executor by the Law-Merchant' might 
haye an accorpt at Common-Lavw, 17 


Atltions, 
Difference between a writ and an 44/0, 939.40 
Definition of an a(#70n, 40 
Tranſitory afions may be laid in any County. 229, 
230 
Which are aozs Droiturel, and which poſleſſory; 
241,242,243,244,245,246,287,2G1 
Plaintiffs more Ba |, in tranſitory adjons then 
in real. 245 
Limitation for bringing real a#7ons. 04:55.95 
Limitation for bringing perſonal a&;ons. 6 


Pg 


Aftion upon the Caſe. 


Where it lies againſt a Sheriff for returning a per- 

ſon exempt of a Jury. 130 
Where ir lics for a Nuſans, 408,466 
Where it lies againſt a Sheriff for making a- falſe re- 


Who are acceſſories,and who principals.1382,183,184 
Who are acceſſories before the fa&, and who after. 


zb, 

Where an acceſſory muſt plead, and ſhall be pro- 

ceeded apainſt before atrainder of principal, & 2 

contra, _ - 183,184 

Where principals and acceſſories are charged by 
Bill, and where by Original. 


ING 183 

By what means an acceſſory ſhall be diſcharged. 183, 
184,185 

Where there can be no acceſſory. 385 


rourn or imbezilling a Record. 482 
Where ir lies for ſtopping the way that the Parſon 
cannot fetch away his Tithes, 650 


Altion upon the Statute. 

Every ſtatute made againſt an injury expreſly or 
impliedly gives remedy by aQton. $5 74.122. 
122,131,162 

Where an a701 lies upon Marlb. cap. 2. for taking 
4 diſtreſs. 104,105 
And where for diſiraining extra feodiym, or in Re. 
giavia, upon Maylb, cap. 15. Ia; 


Where an acceſſory ſhall recoyer damages, ib. | 


And where for diſtraining Averia Carne. 133-50 
Ceetee Wher,. 


AD D. 


Where againſt a Sheriff for returning Jurors. 447, | 
44 
Where remedy is given to a party grieved by any. 
of the Stat? of peſtm. per 7. 2. cap. 50. he ſhall ) 
have adz0n. 486, 


\ Upon an affirmative ſtatute one may ground an akti- | 


on thereupon, or at Common-Law. 200,201? 
Upon every ation grounded on a ſtatute Defendany, 


A T able. 


ſhall be fined and impriſoned, 


I3T |.. 
Where one may bar himſelf by pleading, &*c. of the | 


benefir he might haye by at7zon on a Statute. 230 | 


—_— 


_- 


Arquital. © 


Which ſhall be ſaid to be a good acquital in Deed, 
and which'in Law, 334 


Which ſhall be a good acquital in appeal. 385 | 


Aft of God. 


Aft of God prejudices no man, 243,288,429 


Additions. 


Additions of Knight ancient, but of Eſquire or 
Genrt' rare before 1 H. 5. cap. 5. 595 
There needs no 4d45tion where the Plea is not by O- 
riginal, g 
Additions need be only in perſonal not real _ 
1/0 

What additions Corporations ſole or aggregate 
ought to have, 666 
oy additions greater and [cſſer Nobility ought ro 
Ve. 666,657,668,669 

A Gent by birth, office or adoption, or an Eſquire 
by creation ought to have that addition. G6E8 
All lawful Trades and Miſteries are good additions, 
but not Farmers, Servants, &c. Uſurer, &c. 7#b. 
A Tradeſman a Gent” muſt have addition of Gent”. 


668,669 
Where the addition muſt be of Town, Pariſh, &*c. 
certain, 669,670 
Where there need no additon of place. 669 
Where an al;as di muſt come. ib, 
The addition muſt be as it was when the writ bears 
reſt. 670 
Why additions were given. ib. 
Where an Utlary ſhall be reverſed for want of addi- 
tions 2b. 
Where one that pleads to an ARion without addi- 
tion loſes his adyantage. ib, 
Admeaſurement of paſture. 
Where it lyes. 


What proceedings ſhall be therein. 370 
No damages ſhall be given in admeaſurement of pa- 
ure 
Where after Judgement upon a Surcharge a Secunda 
exoneratione lyes. 83,3672368,359,370 


 86,367,368,369,370 


Adminiſtrators & Adminiſtration, 


Who ſhall be ſaid to dye Inteſtate. 397 
Why the Law truſted the ordinary with adminihra- 

tz0'. zb 
Wirh what debt of the Inteſtate the Ordinary or his 
Execurors ſhall be charged, 3972398 


ATP. 


' What remedy Ordinary or Adminiſtrators have to 
recover the Inteſtates debts. 398 
Where an a&ton of debt lay at Common-Law againſt 
Adminiſtrators by name of Executors, ib, 
What Intercft the Ordinary hath in the Inteſtates 
goods, zb. 
Where an Hdgeniſrater ſhall have an accompt. 404 


' 


4 Admiralty, 


The Lord 4dmiral to determine of Robbery,Felony, 


: {;0r, other offence done ſuper altum mare. $1 

Wreck of Sea dererminable at Common-Law, nor 

in the admiralty. 163 
Agte 


Where an heir ſhall have his age., & e cont”, 29, 

291,112,328,257,258,455,320 
Where Tenant per receipt ſhall have his age.34 3,344 
Parol ſhall nor demur 1n appeal. 320 
Age neyer granted for prejudice, bur benefit of heic. 


29r 
Age of conſent to marry,man at 14, woman at 12. #6. 
Age of heir in Socage 15 14. 136 


Atd. 


Aid never to be granted where the cauſe appears 
inſufficient, 269 


Aid prier not to be uſed for delay. is. 
Aid grantable 1a Scire fac”, 470 


Aid of the King. 


Where it Sall be granted, and where not, 269.270, 


271,207 
Whar judgement ſhall he given in it. 269 
Where a Rege znconſulto lyes. 207,269,270 


No ſearch ro be granted in aid prier, or Rege 
Inconſulto. 270 


Aid & Rige inconſulto, frequently granted and uſed 
for delay. 271 


Aid pour faire fits thivality & file maviey, 


Eſcuage and azd per Mag, Cha. 7o.cap. 17. not to be 


taken nz per commune concil. Regni, omitted in 
the 9 H. 3. 20 
To what tenures azds are incident, 232,233 
Outraglous aids taken till aſcertained by jp.1. c4p.35- 
. 231,232 

Where, notwithſtanding a releaſe of ſervices by Bo 
Lord, azd ſhall be pajd. 232 
Where the Lord ſhall have aid. 232,23 3.2 34. 
Wherefore aid was granted to the Lord; 
Tenant peravall ſhall contribute ro aid for Ke, 


riage of the Kings daughter. th. 
Meſne Lords ſhall pay no aid. is, 
Where Tenant peravail goeth with his Lord, he diſ- 
chargeth the Meſne. H. 


Tenant per grand Serjeanty ſhall pay no aid. 233, 


2 7 
No man compellable to be knighted till 21. bl 


- [How aid may be levied. zb 


If the Son dye after 15 the Lord loſeth his azd. 7h, 
Tenant in dower or for life ſhall not have azd. : ib, 
Where 
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Where Son or Daughter ſhall. have no 474 of the 
Eather,or his Heir,or Executor,& e cont”, 234,235 
How the Plaintiff in debr againft Heir muft count 
for aid. 235 


Alienation without licence. 


When it began to be paid. prefat. 4. lib, 6g 


By whom, and what is to be paid, and how levied. | 


65,66,67,501 
The forfeiture for not ſuing out a licence of a!7ena- 
ti0'ns 66,67 


Allegiance 


By whom due. : I21 
Oath of allegiance to be taken 1n eyery Leet or 
Sheriffs Tourn. 73,147,148 


Amerciaments. 


What perſons to be amerced, and how much, , 7, 
28,29 

Amerciaments to be aftered upon oath. 29,29,196 
Every amerciament to be with a ſalvo contenemento. 27 
Where the Lord ſhall be amerced for driving the 
diſtreſs of his Tenant our of the County. 106 
Where the Lord ſhall be amerced for bringing an 
aRion againſt his Tenant for making a Feoff- 


ment by colluſion. Ys 112 
Where an amerciament ſhall be 1n lieu of a diſtreſs 
for ſuit real. 118 


Who ſhall be amerced for not coming to Leets and 
Sheriffs Tourns, & e cont”, I20,147,148 
How, and by whom, amerczaments are to be impoſed. 


135,138 

Where Townſhips or Hundreds ſhall be amerced, 
147,148,149 

Where a Vouchee ſhall be amerced. 149 
Where a Clerks bail ſhall nor be amerced. 150 
Where a Corporation aggregate ſhall be amerced, & 
e cont”. 169,170 
Wherean Attachment lies for an unreaſonable amer- 
caameant. 170 
Common Fine and amerczament all one. 196 
Amerciaments part of the Green-wax, and to be 
eſtreated. ib. 
Suitors in baſe Courts for falſe Judgement ſhall be a- 
merced. zb, 


No common fine to be made of a County, but eve- 
ry man particularly puniſhed. 197 
Where,if a Felon eſcape, the Town ſhall be amerced. 


31s 
Annum, Dien, & Vaſtum. 


Lands of Felons convi&ed per Mag.Cha. cap. 22, given 
tothe King per annum & diem. 36 
Annum & diem given in lieu of waſt, and waſt ad- 
ded per Prerog. Regis, cad. 16. but being againſt 
Mag. Cha. 1s repealed per 42 E.3.cap. 1. 7 
Wherefore annum & diem was given to the King. 2b. 
If the meſne be attainted, the King fhall not have 
annum & diem, bur the Lord paramount enter 
preſently. _ zb 


Where Tenant in Fee-fimple is attainted, the King 
ſhall haye bur annum & diem, but where Tenant 


A T able. 


APP. 


for life, or in tail is attainted, he ſhall have ir 
during the life or tail. zb, 


Anzum & diem not given for petit Larceny, 38 
Appeal, 


A Peer in appeal ſhall be tried by a common Jury. 


49 

Ar Common-Law a woman. might have had an ap- 
peal of any Anceſtor, till Mag. Cha. cap. 34. '68 
The Son of a woman ſhall have appeal of the death 


of any Anceſtor if he be heir. #b, 
A wife that brings appeal muſt be de jure & fatto. 
68,317 


What ſhall be a good plea in an appeal, 68,385 

When an appeal muſt be brought, 320 

A feme may have an appeal of robbery, ec. 68 

Appeal of death is annexed to widdowhocd. zb, 

If the wife marry, the appea! is gone though the 
ſecond husband die within the year, ib. 

Where pending the appeal the Feme marries, the 
writ abatcs, 


69 
Where after Judgement in appeal! the wife marries, 


ſhe ſhall never have execution of death. 7b, 
If the husband be atrainred and Nain, the wife, but 
not the heir, ſhall have an appeal. 1p 
Hermophradire, if the male be predominant, ſhall 
have an appeal as heir, but not female, 1p 
Appeals may be removed by Certiorars. 176 


Where principals and acceſſories are charged in 
appeals by bill, and where by original. 183,420 


Trial in appeal by batrtel. 247,248 
Where the plaintiff or Defendant in appeal of May- 
hem may appear by Attorney, 312,313 


Appellee 1n murder cannot juſtifie, but muſt plead 
non Culp. 315 
Appellee in Mayhem may plead that he did ir ſe de- 
fendendo. zbe 
Whar exceptions were at Comon-Law to appeals.317 
Where appeals ſhail abate, ib, 
What certaintles ought to be in the Counts of ap- 
peals. 317,318 
What the appellant is bound to prove in evidence. 318 
Where the Jury in ppea! find one guilty at another 
day than 1n the counr, yet the verdid is good. 3b. 
Where Parol ſhall not demurr in appeal. 320 
The puniſhment of Appellants and Abeteors at Com- 
mon-Law, and now. 383,384 
Where an appeal ſhall be ſaid ro be broughr per ma- 


litiam, C* e cont”. | 384 
Who may abet in appeal , &* e cont?, 7b, 
Which ſhall be ſaid ro he a falſe appeal. #b, 


Where acceſories ſhall be diſcharged in appeal. 385 
Where principal or acceſſories ſhall recover damage 

in appeal. 385,386,538 
What ſhall be ſaid to be a good acquital in appeal.z85 
Where no damage ſhall be recovered in appeal. 7b, 
Juſtices of N:j# prizs may Inquire, but cannor give 


judgment of damage in appeal. 386 
Where damages ſhall be given againſt the Appellanc 
and not againſt rhe Ahetrors, tb, 
Where the Plaintiff is ſufficienr, the Abettors ſhall 
not be inquired of. ib, 
How inſufficiency of Appellant ſhall be foand, #76, 


Who might have a conſpiracy a: Common- Law for 


a falſe appeal. 386 
What ſhall be a ſufficient finding of Abbettors. 7b, 
What remedy if the Jury give too ſmall damage in 


appeal, 337 
Cecces No 


ASS. 


No delay to be uſed in appeals. : 387 
Juftices of peace may receive appeal by Bill. 420 
Where an appeal for rape lies. 43443524365 


Aſſets. 


Where the heir ſhall be barred by warranty of te- 
nant pe curteſie without aſſets, & e cont'- 293, 


4 SP IIEFY 
Where warranty of tenant in tail 1s no bar without 
aſſets in fee-ſimple. 293 


Aſſets to bar an heir muſt reſpe& the eſſential quali- 
ty of inheritance whereof he is to be barred, 2b, 


Aſſixe. 


Where A/ſizes are to be brought and taken. 2425, 


| $3,340 
Aſſize is f:ſtinum remedium, and not to be delayed. 


. 24,236,405,411 

Antiquity of writs of aſize. 2 
Of whar an aſ:2e lay at Common Law, tb, 
Where an re-attachment lies in aſſize. _ 
Where an a/jize may be adjourned. 30 
Where an aſ/ize of Darrein ,preſentmenc ſhall be 
brought, and judgment given, 27,356,362 
Where Plaintiff in aſſize may execute the recovery 
by Entry as well as the Sheriff. 83 
Where Guardian ſhall have an' aſ7ze. Wn : 
Where Abbot ſhall have an aſize for diſſeiſin of 
his predeceſſor. ; I51 
Where damape ſhall be recovered 1n afi7e. 235,284, 
285,206,287,288,289,330 
Where the Plaintiff or Tenant may be cſloined. 248, 
249,411,418 


A T able. 


| Whena warrant of 4:t9rney is determined. 


At what times a//izes ſhall be taken, 264 
What ſhall be a good bar'in aſſize. 291,414,415, 
Es 396,397 

Where ſeveral perſons may join In aſſize. 308 
Aſſize of freſh force lyes not by original, but Bill. 330 
Where Corporattons hold Plea of afizes by _—_ 
Ds. 

Where one may have an aſſize of lands in exrent, 


395,397 


Of or for what an «iſe may be brought. 411,412, 


413,414 
What puniſhment tenant in af{ze that pleads a re- 
cord and fails, ſhall have. 411,412,413,414,415 
Where a Certificate in aſſize ſhall be granted, 414, 


4154416 


ATT. 


Attaint, 
An Attaznt-and Judgment thereupon at Common. 
Law, : 130,237 
Where an atzaznt ſhall be brought, 26 


In what aQions an attaint lyes. 130,237 
Statutes concerning attaints are but un affirmance of 

Common-Law. zb, 
Defendant in attaint ſhall not be eſſoined. 249 


Attaint 1s within 14 E. 3. cap.16, though not named, - 


- ” . o 424 
Where an attaint Iyes though witneffes he joyned 
to Jury, 662 


Attonrnty, 


Where one may make an Attorzey to do ſuir ſervice, 
but not ſuit real, 99,100,225 
Attorney, not Judges ( as free ſuitors) in Court Ba- 
ron. Ic0 
Whar remedy if the Steward refuſe an Attorney, ib. 
Attorneys to uſe no deceit in pleading to inveigle 
Courts. 113,114,115,016,117 
Who are fit to be Attorneys. 21g 
How an Attourney ſhall be puniſhed. for ſuing our a 
Capias without an original 7b, 
Number of Attorneys decreaſed by Parliament, 249, 
| S_ 

Where Plaintiff or Defendant in an appeal, or adi. 
on of Mayhem may appear by Attorney. 313,313 
Where the King by his Prerogative might licence 
one to make an Attorney. 378 

s 


AnEſloin de malo lect; lies not for an Attorney. 394 
Andita querela, 


Where it lies for a purchaſor whoſe lands are ex. 
tended to make the reſt contribute, 396 


Averment. 


No averment againſt a Record 42, 380. yet may have 
remedy by ex parte talis. 


Where colluſion may be averred, and where nor. 


110,111,112 


| Averment againſt Efſoins given by #. 1, cap, 44. 252, 


| Averment againſt Prote&ions given by 31 Ed. 1. de 


Where ſome of the Recogniſors of an aſſize be dead ' 


others ſhall be added. 41 
Where upon a Certificate” In aſſize, deeds, &c. da- 
ted in a forreign County ſhall be tryed, 415,415 
An Ox an ancient duty taken in afſiſe after the Cauſe 
ended, 416 
No Juror not ſummoned to be returned in an aſe. 


wv 


[ 


i 
[ 
[| 


| 


| 42 
How Juſtices of Niſs prius ſhall proceed in aſjizes.422, | 
423:4242425,426 | 


Attainaer. 


Who ſhall be ſaid to be attainted. 183, 184 


. The King cannot give or promiſe lands or goods of 
any before attainder. 


48 
What forfeiture the King ſhall have by attainder, 
vide annum, diem, vaſtum, & forfeiture convitts 


taken for attainted, 37 


| 


130 


rotefbion. 253 
Where averment of Covin may be general and where 
ſpecial. 368 
Where ſufficiency of Plaintiff in Appeal ought to 
be found by Jury and not averred, 385 
Where an averrement may be againſt a fine, 515,519, 
HM $22,523z524 

Where a valuable conſideration in a Bargain and Sale 
not expreſled may be averred. 672 


Agncient demeſne, 


Where tenants in auncient demeſne may make Attor- 


neyes. 100 
Where an Action for maintenance lies in auzciext 

aemeſne. 208 
Where they ſhall pay toll. 228 
They anciently manured the Kings demeſnes. zb, 


Where an ation of Waſt lieth in auncient demeſre.305 
Where 


eaten 


B AR. A Table. BALI, 


Where auncitnt demeſne may be extended; 397 
Where aun:#ent demeſne ſhall be rried in Aſſize, 7b, 
Where auncient demeſne 1s a good plea, zb. 


What priviledge tenants in ancient demeſne have. 543 


B 


Baryetors, 
PT Etymologte and ſenſe of the word. 195,225 
Bargain and Sale, 


Bargains and Sales for years paſs without Inrolment. 


671 
The Statute of Inrolments extends only to eſtates 
of Inheritance and Freehold, ib, 


Where the bargazner before Inrolement enfeoffs the 
bargainee, he ſhall be 1n by the feoffmenr, 67 1,672 


Whart a Bargain and Sale is, 672 
Inrolment of a Bargaiz and Sale is not pleadable as a 

feoffment. tb, 
Whar words amount toa Bargazn and Sale. zb, 


Where the intention in a deed appears to paſs an 
eſtate ar Common-Law, nothing ſhall paſs by way 


of uſe, bur according to intention. ib, 
Where a valuable confideration in a Bargain and 
Sale not expreſſed may be averred. 7b, 
Where a conſideration given by one 1s good to con- 
vey the eſtate to divers. | zb, 
A Bargain and Sale muſt be in writing and in parch- 
menr, or in paper and indented, 3b, 
No covenant or grant can be made to one not party 
to an indenture; otherwiſe of a deed. - 673 
A Bargain and Sale binds not a feme covert bur by 
cuſtom. | zb, 
An infant may avoid a Bargain and Sal? at any ons. 
ZDs. 

Where arent may be referved upon a Bargazn = 
Sale, 10, 


If the ſuperior Courts be removed from wme#mnſter, 
yet the inrolment of a Bargazn and Sale 15 _ 
74 

How the ſix months for inrolment ſhall be eats 
10, 

Where che bargainee from the delivery of the deed 
ſhail avoid meſne incumbrances. 674.675 
Where the eſtate paſſeth, though bargaznor and bar- 
gaze die before inrolemenr. P11 
Where a rleaſe to bar1gairee before inrolment is good. 
675 

Where a Bargain and Sale by bargainee before in- 
rolment 15 good. zb, 
Where a Bargain and Sale by parol is good by cu- 
ſtome. 7b. 
Where a Szal of a Deed ſhewe4, or in cuſtody of the 
Court is broken off,the Court ſhall 1nrol the Deed. 
676 


Baron &* feme, 


Where fem? that recovers dower ſhall be ſaid to be 


in by the husband, 153,154 
Where baron & ſem ſhall joyn in Aion, & e cor- 
[as 235,553 


| Where they joyn in aRion, damage muſt be oniy 


given to the husband, 23s 
Where baron & feme be vouched the ſeifin of ha 
feme and her anceſtors may be couaterpleaded. 


| Where the baron ſhall be puniſhed for waſt dove by: 


the feme, &> e cont”. 303 
Where a feme, cannot be diſſeiſed during coverture 


Where a ſeme may avoid a recovery by teins 
render, &c. againſt her husband, 342 
"= a recovery againſt the baron ſhall bind the 
eme. th, 
Where the feme ſhall be received upon the barons 
default, & e cont”. 342, 245 
Where a Quod ez deforceat lies upon a recovery 'a- 
gainſt baron and feme. 350 
What damage ſhall be given in appeal againſt baron 
and feme. 385,385 
Where a Ceſſavzt lies againſt a feme covert, gol 
Where a feme covert ſhall be bound by a fine for 
the non-claim of her husband, e* e cont”. 515 
Where a Bargain and Sale by baron and fem? bind 
not the feme but by cuſtome. $73 
where Baron and fee are tenants in tail, and the 
baron levies a fine, the femes eſtate is not diſconti- 


nued, 681,682 
Where a fee uſually trades, her contradt ſhall bind 
her huſband. 713 
Where the ſale of a ſeme covert ina Market ſhall be 
good, ib, 
Baſt ardy. 
Where the iſſue of perſons divorced are baſtards. 93 
How baſtardy ought ro be certified. - 97 
Where an Aflize of Mortdanceſter lies not for mulzer 
puiſne againſt baſtard eigne, zb, 
Conſtitution of Pope and labour of Clergy to legiri- 
mate children born before marriage. 67,98 
Special baſtardy ſhall be tried in temporal Courts, 
general in ſpiritual, 99 
Where baſtardy ought to be pleaded, 400 


Bail & Baileable, 


What perſons are bazlable, and by whom. 150,191, 
mY $- 

What perſons are not bazlav/e. 185, 187, 188, 
; 189, 42 

Replevin is applied to the Sheriffs to take pledges 
and bai! to ſuperiour Courts. q 1295 
By the ancient Lav all felons ba7/ab/2 until conviRi- 
Old. 186,137,188,189,150 
Where neither principal nor acceſlary are bai/able. 
185 

What forfeirure for taking inſufficient baz!. 190 


*/] 
Bj11%ps, 


Every B:ihoprick 1n England is of the Kings founda- 
tion, and holden per Baroniam. 3,79:585,5 85 
Why Biſhops pay no Reliets, 7 
To whor:. ſpirirualties and temporalties of B/hops 
belong in time of yacarion, and who may haye 
them. IS,152 
How Biſhops were ancigntly mafte. s 
Bi;bopricks 


BIS. 


A T able. 


CAM. 


Biſhopricks not to be ſold | I5 Bulwarks, 

Biſhops conſent ro Statutes 1n part. 18 

Where a Biſhop ſhall be amerced,&* e cont'. 28,120 | Who may ere& bulwarks, caſtles, Cc. 30 

Biſhops are only to be commanded by the King or | Teypore 4, 2. 1115. Caſtels in England. 31 
his ſuperiour Courts, , 302325 | Conſtabu/arius taken for a Conſtable of a Caſtle, 31, 

Where anciently Biſhop and Sheriff went Circuits, 33 34 

70 | Every Caſtel contains a Mannor. 31 
How the priviledges of 2:hops and Clergy ſaved by | 


Magna Chayta, and how bound thereby, 
What a Suffragan Biſhop 15. 
How Biſhops ought to certifie baſtardy. PO : 
What certainty ought to be in Biſhops Certificates. 


023 


Where Biſhops, &c. being ſecular, not regular per- 
ſons, may have goods, make wills, &c. 
Whar writs or aions lie- for or againſt ſucceſſors of 
a Biſhop. 152,153,154155 
Biſhops may not commir waſt in the lands of their 
wards. 
Where the counter-plea of voucher to a Biſhop muſt 


be to him and his predeceſſors, not anceſtors. 


24 


4 
Biſhops named in 27. 1. cap. 51. croſſing a Canon to | 


ſhew their aſſent, 25g 


Law intends Biſhops do right in granting Iofticuti-| 


ons. 

Where a Succeſſor of a Biſhop may be barred of 
preſentation by an uſurparion, ; 

What the King hath after every Bz/hops death. 491 

No Eccleſiaſtical dignities to be enjoyed by ſiran- 
gers. £83 


357 
h15 


T5277 | 
79 


I$1,457 


13,202,259. 


By-Laws, Vide Corporation. 
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C 


— Cambriage, 
Ounded by King Alfred, who begun his reign 
872, anddied got. Prefat. pag. 5» 


Canons. 


Canons made 1258, by Boniface Archbiſhop of Car- 
terbury 1incro2ching upon the Common Law diſo- - 
beyed by the Judges. 559 

42 H. 3. Parliament would confirm no Canons made 
againſt Law. 600 


Canons againft Law never allowed in England. 647, 
358 


F £ : 652,593,658 
Canon void that Biſhops might bequeath nothing be- 
longing to their Churches, 6 


53 
B thops named in 7”, x. cap. 51. croffing a Canon to 


Where Statutes may be made without Piſhops $583, (ſh: w'tnelr allent. 265 
586,587, , 
Great extortion committed by Biſhops. 586 | Capite Tenure. 
Biſhops ought to be reſident on tneir Sees, 625,626 | : : 
Where an A&ton lies againſt a Bi(hop, or he may | Who ſhall be ſaid to be tenant in capite, 64,65 
be indicted for nor aſfloiling an excommunicate | How a tenure 1n capite may be made. 64,692 


perſon upon caution, or for a thing nor within his| Tenure in cap3te is for the honour and defence of the 


conuſans. 623! 


Biſhops proceedings in Eccleſiaſtical Courts _—_ 


the name, ſtyle, and ſeal of the B:ops, warrant-| 
able by Law, 685 586,687 


Books. 


No Books bound to be imported. 

No Books imported to be bought by retail, 

Where the Lord Chancellor, Treaſure, and two 
chief Juſtices may ſet prices on Bogsks. ib, 


745 
th, 


Biidgs. 


By whom Brz4ges ought to be repaired at Common 
Law. 700,701 


No man bound to repair a brz4ze but by tenure or |- 


preſcription. | ib, 
Where one hath repaired a bridge of alms, or for 
common good once or twice, he is not bound af- 
terwards, ib, 
To repair a private bridge a writ lies. 
Pontage 1s Toll for reparation of bridges. 
No man compellable ro make new bridges. zh, 
Whar alteration is made by 22 H.8. cap. 5. for repair 
of br:ages. 701,702,703,704,705 
Who may make taxes for repair of bridges. 704 


All priviledge to be free from repair of bridges is 
taken away by 22 H. 8. cap. 8. 1 


30s. 
| Frechold of bridges is in the owner of the: ſoil. 705 


kingdom, 631 
Carrzages. 


No mans car7zage ro be taken for the King without 
payment. 


: : 34. 35 
Lords, Knights, and Clergy-men exempted 'S., cav- 


T13ages 3b. 
This priviledge granted for hoſpitality ſake. 36 
Caſtels vide Bulwarks, 

Cafile gard. 
By whom the ſervice may be done. 3410 
Where the ſervice ſhall be diſpenſed with. 34 


Certiorarti, 


Where a Judgment given before a Sheriff may be re- 

moved 1n B. KR, by certiorari. 23 
Where a cert;orari ſhall be granted to procure a re- 
- diſſeiſors diſcharge. Ils 
Where a certiorarz ſhall be to the Sheriff and Coro- 

ner to remove appeals, &c, 176 
Whete a certzorarz (nall iflue to certifie a verdid&. 


Pe //4 424 
Where a cert/orar; lies to the Court of Exchequer to 
certifie a Franchiſe, 452 


Ceſſauit. 


When firſt given, 4 105:408 
(0) 
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' Regiſter of Chancery of great antiquiry and autho- 


C HA. 


Of what, againſt whom, and for what ſervices it lies. 

295,296,297,298.401,402,459460 
What is traverſable in ceſſavit. + - 296 
Where -the Jury in conſcience 'ſhall meaſure the 


CAA 


quantiry of ſervices, zh. 
Whar ſhall be a good plea in ceſſavit. 266,298 
Where land ſhall be ſaid to lie freſh. 296 


Where arrerages may be tendred, and by whom,and 
whar ſurety taken and damages aſleſſed. 297,29 8 
Judgement in ceſſavzt 1s final. 298 
Where a ceſſavit lies againſt one and the tenure al- 
ledged 1n another. 401, 402 
Who may joyn in ceſſavit. 402 


Chaſe vide Forreſt. 
Challenge. 


Any man way challenge for the King, ſhewing par- 
ticular cauſe which ſhall be tried. 431 
If a Felon challenge above 36.he ſhall be hanged. 178 


Chancery & Chancellor. 


Chancery is officina Juſtitie ever open and never 15 
nor can be adjourned, + 
Habeas corpus may be granted out of Chancery 1n va- 
Cation. ib. 
Where the Chancellor ex officio may grant pardons. 
316,317 


rity. | FS 406 
Maſters of the Chancery aſſociated to the Lord Chay- 


_—_ 


A Table. 


CLE: 
What Juriſdi&ion the Conſtable hath. $56,455, 54 
Ports priviledges and when and how granted, 5 573 


| . 558 
Where the Ports are not excthpt out of the County. 


No Writ of Error lies to reverſe a Judgment 44 
in the Ports bur at Shepway. 587,558 
Where writs ſhall be dire&ed to the Conſtable of 
Dover Caſtle, 856,557 


Clergy. 


If a Clerk appear upon Bail, and will not anſwer by 
reaſon of his priviledge, his bail ſhall nor be a- 
merced. | | I59 

No Clerk to be delivered to the Ordinary before 
the Crime found. 163,164 

Ordinary finable for demanding one to be a Clerk 


that is none. 164. 
Clergy not to be allowed till the priſoner have the 
benefit of his challenge. 164. 
Purgation taken away by 18 El:z. cap. 6. 165 
Whar one that hath his Clergy forfeits. 629 
Who ſhall have Clergy, & e cont'. 150,634,635,636, 
; 637,629 

Clergy-men to have their Clergy xwice. 637 

Clergy-men., 


Their ancient priviledeges granted and confirmed. 
Free from purveiance of goods, 3235 
Not to ſerve 1n- any temporal Office by reaſon of 

their lands, 3,625 


Not to go to wars in perſon. 


cellor, 407 
Why the Chancellor ought to follow the King. 552 
Chancellor keeps the grear Seal (clavis Regni.) 7b. 
When a Court of Equity firſt began in Chancery.s 52, 

$532554 
Several Lo. Chancellors ſate in Co. Ba. and argued 

matters in Law. 49824553 

Antiquity of the Chancery. $5335 54 


Charge. 


Superior not charged as long as the inferiour is ſuf- 
ficient. 382 


Church. 


Churches priviledges granted and confirmed. 2 
Eccleſia eſt infra etatem &* in cuſiodia Regis. _ 3 
Adminiſtration. of Sacraments and Sepulture make a 
Church. 353 
Pariſhioners ought ro repair Chyrch and Church- 
yard, and publick but not private Chappels, and 
the Parſon the Chancell. 489,653 
When a Church ſhall be ſaid to be plena & conſulta. 


358 
Cinq-Ports. 


Cuſtom of Cznq-Ports and other places to arreſt one 

for anothers debt taken away by w.1.cap.23. 20g 
Which are the Cinq-Ports. 55 
Conſtable of Dover caſtle is Warden of the Cjnq- 


- - ; 4 
uit of Toll, &c. for their Ecclefiaſtical goods. 7b. 
The goods of themſelves, and Farmours, not to be 


taken by the Kings officers. ibs 
No.diftreſs to be taken in their ancient Inheritance. 
4,627 


Their bodies not to be taken upon a Star? Merchanc 
or Staple. 4 
Their goods Eccleſiaſtical not to be taken by the 
Sheriffs, but by the Biſhop upon a Levarz fac” 

. upon a Recogn. 4472 
Where a Capas lyes againſt him, &> e cont”, F1 
Not to appear at Leets or Tourns: 4,129 
Nor to be amerced for their Spiricual promotior. 


. be 29 
Free from Carriage for the King. 35 
Not to be puniſhed in a wrir of right of ward. $o 


Clerks contain all Ecclefiaſtical perſons Regular and 

Secular. ; 121,258 
Religzoſe properly taken for Regulars. I5t 
Difference between Secular and Regular perſons, 


ib, 
Clergy-men, heretofore Clerþs in Chancery, and other 
Courts. | 212 
Stewards in houſe to Noble-men, Juſtices, ec. 7b. 
Judges anciently Clegy-men. 265,268 
Star' of Morr-main extended by equity becauſe of 
the multirude of evaſions by Church men. 431 
What Fees Clergy-men pay when they do homage to 
the King. ; 452,463,454 
Puniſhment in Court Ghriftian for laying violenc 
hands on a Clergy-man. 492,493 


6| Juſtice denied tothe Clergy, Temps E, x. 52 


.. y » þ 3 
No Ecclefiaſſical dignities to be enjoyed by ſiran- 
4 R. 2 


-CLO. 


COM. 


4 Re 2. Clergy had a third part of the Realm. 584 | Where the Lord may have common appendent in his 


Clirgy-men not compellable to be Knighted, 


598 
To be refident on their Cures. 


624,628,526 | How common appendent firſt began. 


renancy. 85,474 
86 


No diſtreſs to. be taken of Clergy-#:6n, in the high- | Land improved muſt be jncloſed, in default of in- 


way, or their ancient Fees. 627 


Poſieiſions of the Church are the endowment of the | Where if a Commoner purchaſe the pare approved, 


Church, 7b. 
Witch what Tenths Clergy are charged. 
They may have Clergy twice. 637 

 Clergy-men tryed and executed by a > 
243035 

Where a Clerk confeſſing Felony before a Tempo- 
ral Judge could not make his Purgation. 


£38 |. What ſhall beſaid to be a good approvement. 


A Clerk delivered to the-Ordinary ought to be de- | 


graded. yes 1b, 
A Clergy-man might waye his priviledge and be try- 
edat Common-Law. | 638 
Knights Templers and of Saint Fobn 7eruſalem,when 
founded and diflolved, and what great privt- 
ledges they had. 431:432;455 


Cloth azd Clothing. 
The length and breath of broad cloth. 41 
clothing brought ro prefeRion in Ergland, m__ 
E. 3. Z 
Importation of c/oth prohibited. #, 
Cloth the wortlncft and richeſt Commodity of En- 
gland, 60 
Per 11 E. 5+ (4p. I. Felony to carry wool out of 
Englanga. 2b. 
Cuſtom granted upon clsth, 70, 
What Cuſtome is due for new Draperies, and what 
for Alnage. 62 
What Woollen, Linnen, or mixt Stuffs ſhall pay 
for Cuttom and Alnage. zh. 


Collafron. 


Feoffments per colluſzon void per Marlh, cap. 6. 110 
Culluſio duplex, apparent & averrable. 7b, 
What Feoffments, Grants, &c. ſhall be ſaid to be 
made by colluſion. LIOQII1,1T2 
Where a Feoffment is made by colluſion, the Lord 
ſhall recover his Relief p:r 34 H. 8. cap. 15. 110 
A Feofftment now made by coll:ſion is only void 
for a third part. III 
Where colluſion. may be averred; & « cort', 110, 
I11,12 

Where the King ſhall take advantage of a Feoffment 
by collyſcon made by his Tenant of Lands holden 
of a meſne Lord, ITT 
Coliuſjon muſt continue till death of Tenant. zb. 
Where and when the Lord may enter or ſhall reco- 
ver the Wardſhip of his Tenant by colluſ6on. 111, 
112 

Fraud and Falſhoog againſt Common-Law. 218,213 
Colluſjon in falifying Recoveries may be inquired by 
Commiſſion. 323 
Lands conveyed away by fraud are extendable. 395 
Where colluſzon ſhall be inquired of for alienation in 
Morrtmayn. : 75,29,430 
Sale of goods by Covin, alters no property. #713 


Common. 


Where the Lord may make approvement of his 
Waſt. 85:86,4743475 


| 


. | 


—— 
—— 


| 


> — DAD Re EE 


cloſure Commoner 15 no Treſpaſſer. &* 


his common 15 not extinguiſhed in the reſidue. 74., 


628 | What remeay Commoner hath if Lord upon approve- 


ment leave ſufficient, 92 
What remedy Lord that approves hath if his 1s- 
cloſures be thrown down, 476,497 
The part approved 1s diſcharged of common. 87 
$0. 
How the ſuthciency or inſufficiency of leaving can- 
mon ſhall be tryed, | 28 
Where noapprovement can be made, 87,475 
Where Lord hath -common in his Tenants land, Tc- 
nant may approve, 454 
Where a Nod permittat lyes of common. 40s 
Where an Aſlize lyes for taking common 1n a ſeveral 
ſoll | 13,419 
What inlargfment a Commoner tr.ay make of his Cur- 
rilage, Cc. 476 
Where common may be had by Uſage, not Preſcrip- 
t10n. 


477 
What ſhall be a good Title to common. zb, 
Cottages to have no common. 7.40 


Common Pleas. 


Per Mag. Chayt.cap.l 1. to be held in a place certain. 
2L 

What miſchiefs were before that time. 21-22 
Why ſo called, and of what they have cognizance, 
= 122 

Antiquity of Common-pleas. 22,22 
Court of Common-pleas lock and key of Common- 
Law. a 22 
Whence a Record may be removed in Com. Barc, 
Comme-pleas anciently held in County-Cl ourt., 706 
Coram Fultic' de Banco is the common-place. 1c3, 14 
What power Com? Banc? hath to diſcharge a Redii- 
ſciſor. ifs 
What Juriſdi&ion Com? Ban! in writs of falſe Judge. 
ment. 132 


| Iflues in Com” Barr? anſwered to the Exchequer, 


: 2545255 
In Com" Ban? in Srire fac” the Tertenant muſt be 


named, in other Courts the writ is general. 4-: 
Conm0%-fame. 
8 


Common-fame defined. . 


5 
Where upon Common-ſaize a man may be apprehen- 
ded for Treaſon or Felorfy. ; 


iS, 


Common-weal, 


Church and State like Hypocrates twins, 158 
ARions for waſi being prejudicial to the Commer- 
wealth ſhall be extended favourably, 305 
Breed of Salmons to be preſerved. 4784479 
New Judges, new Courts, new Offices, new Cor- 
poration, hurtfully ro the Common-wealth. 540 


Conmiſſins 


COM. 


Commiſſions. 


Wherefore the claule ( Fares quod ad juſtitiam per- 
.tinet ſecundum legem &* conſuitudinem Anglie ) 1s 
in every Commiſſion. $1,57 

What Conmiſi 21s are conſonant to Magna Charta, & 
e cont”. $4. 

Several Commiſſions of Oier and Terminer,and where- 
fore grantab'e, 419,420, 

Where Commiſſions diſcontinued, expired, &c. fhall 
be removed in Bay. Re?7s. 419 

Where a Commiſſion of Ojer & Terminer ſhall be ſu- 
perſeded. zb. 

Where the King is reſtrained to grant commiſſions of 
Oter & Terminer. 20 

The ftile of Records before Commiſſizoners of Oter and 
Terminer. zb. 

No new commiſſion can be framed but by Statute. 478 

Commiſſions of new Inquiri-s and new Inventions 
condemned by Paritament. 478, 4"9, 

Cammiſſins of Trailbaſion, and upon Artic? ſuper 
Chaxytas, granted. $40 

Where Commiſſions determine by demiſe of the King. 

175 
1® &*202 F. I. commiſſions to Inquire of Spreaders 
of falſe rumors. 229 

Purycyers commiſſions to be under the great Seal. 545 


Computation of tine, 


When Advent, Septuageſima, and Dua'eſme begin and 
end. 265 
Where in Appeal the day is taken for day natural. 
8 

Hora con{tat tx go momentzs. *. 
The year and day for bringing appeals, ſolary, and 
ſhall ye accounred from the dearth. $20 
Where ſemeſtris ſhall be accounted ſolary monrhs. 


361 

Gule of 4ug* & St. Peter ad vincula, all one 19 Aug". 
423 

Nativity of the Virgin Mary, 8 Sep. 4'8 


St. Martyn 11 November, 
Ad Fe't.m Saniti Fohannis Baptift.e, & ſimilia ſhall yo 


inrended on the Feaſt-day. zb, 
Feaſt of Sr. Mzchae! the Archangel, 29 Sep. and St'Mz- 
che! de monte Tomba, 16 Novemb. 485,486 


How the yer and day for non-claim in a fine ſhall be 
accounted. ; IC 
The day of return 1n real a&1ons 1s none of the 15. 
568 

How the 6 months for [nrolments ſhall be accounted, 


674 
Confirmation. 


Where the Lord confirms the eſtate of his Tenant 
held by certain ſeryices, he ſhall haye a Contra 


formam Feoſfamentz, 118 
Conſpiraty. 

What Judgment ſhall be giver in conſÞiracy, 384, 

$92 

Where a confzracy lay at Common-Law. 306,552 

Where a conſþiracy lyes now, & e cont*, $62 


Where an AGton lies for a con5þiracy in the Eccle- 
fiaſtical Courts 


A T able. 


ib, | 


CON. 
Conſtable &* Marſhal, 


Where Felony ſhall be determined before them. «1 

Where an Utlawry ſhall be reverſed upon the Ear 
Marſhal's Certificate. 428 

What Fees are due to the Marſhal for Kalghhood, 


or doing homage. 463,454 
Continual claim, 
What ſhall he ſaid a good claim or Entry, 493 


Contra formam Collationis. 


Where, for whom, and for what land ir lies, 457458 
Where it lies upon an alienation, tb, 
Ic lyes not of an Advowſon, but Fourder ſhall pre- 

ſent, 459 


Contribution 


No contribution lyes for Parceners before particion. 


119 
| Where a Writ de contributione facienda lies, &+ e 


cont”. 119,120 
No contr7bytion can be where the poſſeſſion js undi- 
vided, 119 


Conuſans ae Pleas. 


Where the Grantee may wave It one time and take 
ir another, 


130 
Where and who may demand conyſans de pleas, ov 
e cont! 4, 149 
Con, 
6 E, 1, Silver but 20 4. the ounce, 3IT 
What Sterling mony is, and why ſo called, 575 


How many ounces the pound of Gold or Silver is. 


ib, 
Whar alloy may be of Silver or Gold. $78,977 
Denaris ancient mony of England. $75,876 
How Plate muſt he marked. $76 
No counterfeit fiones to he ſer in Gold, ib. 


Whar prerogative the King hath in £1 yg or Silver, 


76. $77:578,579 

The ſeveral monies before and fi hos the Conqueſt, 
$71,578 

By Engliſh money 1s intented all Gold or Shiver CUr- 
rant here, though not cozned in England, 


142 

C:pybolder, 
A Copyholder cannor do ſuite by Attorney, | (oſe) 
Tenant per Copy hath no Freehold in him, 325 


Cornage, 


Is , ___ by Knight ſervice, but ſhall pay no Re- 
ief, 


9 

C0Y0nt, 
Who may hold Pleas of the Crown, 30,31,32 
Which are Felonies at Common-Layy, 147,148 


Ddddd Which 


C O R. 


Which ſhall be Murder. 142,149 
Where Judgment upon Demurrer 15 given againſt a 
Felon he ſhall be hanged. 178 
The -punifhment of Miſpriſion or Concealment of 
Felony. 173 
If a Felon challenge above 36s he {hall be hanged 
148 

dure at Common-Law, 
77,178,179 


Judgmert of payze fort &+ 
and to what it extends, 
Where one ſhall be ſajd to ſtand mute. 
The Judgment in payne fort & dure, and why fo fe- 

vere 1-8,179 
Rape quid, and how puniſhable. 180,181,132 
What Felons are bailable and what not. 186, 187, 

i 133,189,190 

Grand > petit Larceny quzd. 189,150 
The Intent wakes Felony. 210,315 
No Felony to ſteal a tame Dear unleſs it be known. 
201 

Encroachment of Juriſdiion by Eccleſ;aſtical 

Judges 15 crimen leſe Majeſtatis. 465 
Per 1 Ma. cap. all Treaſons and Declarations of Trea- 

ſons not within 25 E. 3. repealed. $90 
Where one attained of Felony may be indicted of 

Treaſon, zb. 
No man can he beheaded but for Treaſon. 629 
A Confelior 1s bound to diſcover Treaſon. ib, 
In crimen Leſe Majeſtatis no Clergy grantable. 180 
Kings Fench may bail for Treaſon, 189 
What forfeiture for Felony or Treaſ-n, vide Fortet- 

rure, 


$ Coroners 


His Office, Antiquity, and Dignity. 31,1"4,1753176 
Where the Coroner muſt joyn with the Sheriff ro in- 
quire of Rediſleifin. 84 
How a Coroner 15 to be elefted, 174.558,559 
Coroner determines by the Demiſe of the King. 175 
Number of Cor07e75 not apointed by Law. ib, 
County ſhall anſwer for diſability of Coroner. 175, 
456 

Where a Certjorari may be dire&ed to the Sheriff 
and C0r0n!7s. 176 
What Fees anciently an1 now due to a Coroner, 7. 
Of what Felonies the Coroner of the Verge may In- 
quire. $49,550 
Coroner hath no power to take confeſſion of Treaſon, 
629 


Corporations, 


New Covporations hurtful to the Common-wealth.5 40 
What additions corporations ought to have. #666 
Where corporations hold plea of Afſſizes by cuſtome, 
: 330 

What By-Laws or Ordinances made by corporations 
are good, CQ* e cont', 47,54 


Cottages. 


The Etym6logy of the word, and who may ere& 
them, and where, > e cont”. 736,737,738 
Penalty for cre&ing and continuing cottages. 736, 
131739 
740 

7b, 


Great inconveniences by cottages, 
Cottagers to have no Common, 


A T able. 


' Suhj«as in England. 
o | Ring Johns Chartre to hold the Crown of p»gland 
| ot the Pope, burnt at the counre! of Lyons. 


177,17S | 


COUQ. 


ſ 
| ' 
| Connceiis. 
! 


| Conſtitutions of conncells general bind not King or 

, 27342" 4,365 

27 

| COunce: of Lyons Or L:ttran, when held 273, 361, 
41 

132,645 


Provincial conſtitution of Simon Mepham, 


Counterplea ae Voucher. vide Voxcher. 
Connty. 
England divided into ronnties. 
County-courts 


Curia comitatus is the conntz-court, and Sheriffs 
Tourn, 69,121 


; When connty-conrt was and is to be holden, 0, 7x 


; When Sheriffs Tourn to be holden. 69.5 « 
; When Leets to be holden. TO 4 


, Of what Sheriffs may hold plea in rounty-court, 10, 


; | 139,311,312,3: | 
Leets derived out of Sheriffs yours RARE _ 


Stile of Sherifts Torn is caria viſus F rarkpledg. 71, 


: 2 
Tourn and Leer have one ſtile and the ſame Jurif 
dition, and both Courts o' Record, and of what 


they may inquire. 71,72, 143, 147, 165,172, 


« - p I 
Veiw of Frankpledge 1s parcel of the Sheriffs Tours. 
72 
73z 


147,148 
Who ought to come to Tourns, Leets, or os 


or be amerced. I20,121,122,147,148 
Sheriffs in Tourns, and Stewards in Leets, _ S 
MmeErce. 136 
County-court 15 no Court of Record. 140,230,280 
Of what Lords of Hundreds may et Plea. 
140 

Hundred Courts, no Courts of Record. np 
What 15s inquirable and preſentable in Hundred 
Courts. : | 142,143 
In County-court the Suitors, in Tourn the Sheriff, 
and in Leet the Steward are Judges. 190, 

Lo . o 22 

The proccedings m County-court by Juſtices, ws, 
The proceedings 1n Tourn or Leet upon preſent- 
ments or Indidments, 387,388 


Adultery, &xc. anciently puniſhed in Leets by the 


Oath of Allegiance to be taken at Leet or Tourn. 


name of Letherwite. 488 
What Officers were and are choſen ini county-court. 


: 588,58 
Tithes anciently determined in the Sheriffs Vs. 


66T 
Cottages and Inmates may be puniſhed in Leer. 


739 


Court-baron, 


Free Sultors Judges of it, 99,100,119, 
Fines for Beaupleader paid yet in ſome Conrt-barons 
123 

What 


GUU. A T able. D 4 M. 


What remedy for falſe Judgement in Cozrt-baron, 138 | Where the King cannot pardon damapes. 200 


Of what they may hold plea. ' 140 | Where double damages ſhall be recoyered for extur- 
Tenants not compellable to ſhew their Deeds. 142 | tion of Fees, 210 
Court-baron no Court of Recorg. 143 | Where Jands and damages ſhail be recovered. 25x 
In Cox t-baron all pleas determinable by wager of | In what real aQions, and when damages and cnits 
Law. _ : were glven, and againft whom, ard tor what time, 
A Lord may preſcribe to determine all Pleas by Ju- 294,285,287,289,289,330,368,375,285,326,416, 
w ha - TOP P43 417 
In a writ of Drott-patent plea ſhall be held of the | Where a difſeſor is inſufficient, damages (hail be reco- 
Freehold, and the Lord may giye an oath, z0, | vercd againſt the Tertenant, 244.285 ,295,:87, 
238,260 
Court-Chriſtian. | Damages were given at Common- Law in perſoval 
and m1xc actions but not in rea!. 286,289 
Where damages 1n real ations ſhall be. recoverec 
why ſo called. a83 | Where damages in real ations ſhall be. recovered 
. pendente breve. 226 

Of what they have Cogmizance. 438, 489, &Fcs 


| pps A Cofts are parcel of the damages, and ſhall be given 
ment 7 naCler- |”: . : k 9 
Whar puniſhment for laying violent hands on a in every ation where damages arc given. 292, 


gy-man. ; 492-493 = 
ati tithe wood may yon bop 3 ung a” Plaintiff ſhall recover no more damage then he 
of II AC Ede digg 3 counts for, ib, 
W eb# wy are prohibited to be ſued for ET Where damages and coſts ſhall be trebled, & te conn”, 
; | flica 1 Me ; - £89 
pee opoluroge -. g - Log mehr - bout Where a Defendant by a falſe plea ſha!l not excnſe 
Z uM, apes. : ou 
Biſhops proceedings in Ecclefiaſtical Courts under himſelf of damages. 444-445 


| - Where damages ſhall be recovered fro throwing down 
Bn” ſtile and ſeal of mae np oper the Incloſures of a | ords approvement. 465.457 
General baftardy ſhall he tryed in Court-Chrifiian, where coſts ſhall. be recovere# in Ecclefiafii:al 


ave Boas L Courts for not ſerting out of rithes. 681 
mm rrtaboD 57 | here coſts ſhall be given in appeal ro the 7.o7d- 


Chaxcel'or upon a Decree of Commitlioners for 

charitable uſes. "12 
. where dajnages ſhall be recoved in Waſt, wige 
Where for and againſt whom it lyes, 342-344-345, | Waſt. 

346,455,4<6 |Where damages ſhall be recovered in Dower, wide 

Where a Syr cuz in vita lyes. 455-455 Dower. 
Where paroll ſhall demur in cuz zn vita Ee cont .zb, | Where damages ſhall be. recovered in a writ of 
Where a Feme may enter without being driven to Ward, vide Ward, | 

here-cuz 3n Vitae 455,457 , Where damages ſhall be given ina writ de va!ore Mae 

| r4tagit, vide Mariage, 


C#z 11 Vitae 


Cuſlome, 
Dayts zn Contt. 


Cnſtomes againſt Law. 46.47 


Cuſtomes ot the Realm general and particular. 47:97 | which are dies Furidici and which not, 264, 25; 
Several ſignifications of Conſuttudo, 58,59,22242233 | A Sheriff hath no day in Court, 453 
02 , 
Where a thing of common right way be enlarged by 
Cuſtome, 143 Debt, 
Cuftore to arreſt one for anothers debt taken away 
pr WW. I. Cap. 23. 259 | Debitum quid ? : 29 
A fixt Cultone though unreaſonable cannot be taken | Capras in debt firſt given by 2g F. 3. cap. 7. 205 
away bur by A& of Parliament. 654 Debt lay at Common-law againſt an Adminiſirator 
Where by C»//ome a bargain and fale ſhall bind a | by name of Execurtor, 398 
feme covert. 673 | AnaQtion of debt given for an eſcape by w. 2.cap.11s 
Cuſtome in Cities, &*c, to bargain and ſell lands per 382 
parol good. 675 
| Deeds, 
+ | Deeds of Subje&s concluded with Hizs teſtibus till 8. 
| | $8, time. 73 
D Feofiments were by deed or withour deed before Con- 
queſt. 119 
Damages and Coſts | Deeds are to be expounded as the Law was when 


they were made. 282 


V Here damages and coſts were firſt given | 


In a deed arand on the Feaſt to be conſtrued all one. 

| to Defendants. - 4 112 478 

Where coſts were firſt given to Plaintiffs, 288 Where a Feofferrenc is void and voidable. 43 2,483 
Where damages are too ſmall the Court may award 


No Covenant or grant can be made to one not party 
to an Indenture contained in a deed parol, 693 
Ddddd 2 Day 


. grater, | 200 


DEF. 


of months and year of Lord and King uſual 
ates of deeds. 675 


Default and Appearance, 


Law intends every one will appear rather then by 
default loſe Iflues, 124 
Whar ſhall be done upon a default in a Qua. impedit, 
vide Duare impedit. ; 
What ſhall be done upon a default ar the gtand dt- 


ſireſs, 2543255 
Where defay!t of one Tenant ſhall be default of ano- 
other. 351,563 


What ſhall be accounted Iſſues which a Sheriff may 
return for a default. 4383 
No Enqueſt to be taken in a real Alton by default. 


127 

Delay, 
Delazes are odious in Law. 124,137,260,411 
Expoſitions to Statutes always favourable to pre- 


vent delay. 137,249,251,258,260,290,325,365 
King A!fred's ſevere Laws againſt delays. 260 
The King may diſpence with Statutes to prevent de- 
lays. 377 
Writs ſhall not be received In Eyre by reaſon of de- 
lay. 377378 


Deputy, 
No man compellable ro make a Depaty/unſeſs he will, 


34 
Thoſe that cannot ſerye in perſon muſt make Depu- 
ties, Z De 
Where Officers ſhall anſwer for their Drputies. 191, 
| 465 


Where a Writ of decezpt lyes. 39,444,445 
No gecezpt to be uſed 1n pleading, 213,214,215,216, 
217 
Where Fines levied by decezpt thall be quaſhed. 216, 
217 


Detiniit. 


Vhere detznue lyes for Goods and Chatrels, 107,341 


Deviſe, 


CI It tree ca ren 


By Common-Law no Teſtament could be made of 


A T able. 


DIS. 


Diſcretion. 


Diſcretio eft diſcerneye per Legem quid ſit juſtum.s 6,258 


11H. 7.cap. 3. for Judges to determine offences by 
diſcretion, againſt Mag.C bart, and void, $1 


Diſeiſor & diſſeiſin 


No man tobe 4:ſſeſſed of Lands, Liberties, ec. or 

Goods, bur according to Law. 45,47 

Where a Diſſe:ſor 15 inſufficient, damages ſhall he re 
covered againſt the Tertenant. 284,285, 286,287, 


| 288,289 
Where an Infant ſhall be a Diſſeiſor and render da- 
mages. 284,414 


A Feme cannot be 4;zſſeiſed during coverture. 342 
Whar ſhall be ſaid to be a diſſeſn whereupon to 
bring an Afſſize, | 4193414415 
Where one ſhall be a Diſſeiſor for taking Common 
in a ſeveral ſoil, 41343414 


Diſtreſs, 


The ſeveral kinds of 4i/treſſes. 254 
If a diſtreſs, be raken and not ſuffered to be delivered, 
Sheriff may not return, he was refiſted. 105, 194 
Where a Lords Baily diſtreins for Rent not behind, 
rravers lies, - 105,196 
Party diftreined muft feed the Beaſts in pound. 106 
How far a di/treſs may be driven. 2 
Of what a diſtreſs may be taken. 107, 82 
Where a 4{tr:{s may be taken, and where not. 104, 
: ; 131,132,133,55 5,229 
For what ſervices, and when, a Lord may difirein. 
34,104,116,117,118,119,120,296,393 

For Sult real no 47ſtreſs can he raken, but for amerce- 
ment in default thereof. 118,120 
Where Lords may diſtrein Tenants to ſhew deeds, 
UW e cont'. 142,143 
Replevin to be made of all diſtreſſes. 193,194,195 
No diſtreſs to be taken but by a Baily cons. 445, 


445 

Clergy men not to he 1:ſtrained. 627 
Where a diſtreſs may be taken for repair of Erid- 
BS. | 105329 


DEUOYCh 


Which are good cauſes of 47v0rce. 684,68 5,686,689 
Whar azvorce fhall make a nullity of mariage. 93 


Dawer, 


Lands. 7| 


| 
Where Tenant in Dower may dzv;ſe Corn growing. 


81 

No colluſion can be averred in a deviſe of lands de- 
viſable by cuſtome. T12 
Where Lords in precin&s may prove Wills, 231 


Diſcontinuance. 


Every diſcontinuance works a wrong, 631 


Which ſhall be (aid to be a diſcontinuance, or which | 


not. 681,582 


To be aſſigned within 4c days afrer husbands 
death. | 17 


Where damages ſhall be recovered in dower. 8 
Where tenant 1n dower may deviſe her corn $0, 81 
Tenant in dower ſhall have the lands aſſigned ſowed 


or unſowed. 21 
Where the Lord may diſtrain the corn of tenant 
in dower for his ſervices. 82 
What returns and proceeings ſhall be -in a wric of 
ower, 124 


; Tenant in dowey is in by her husband, 
; Wife of 9g years old ſhall have dower. 


153,154 


234 
+ Tenant in dower ſhall have ward, marriage, relief. 
and eſcuage, bur no aid. ] 


F4 
Where 
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ELE. 


Where dower unde nibil habet lies. 262,263 
Where tenant'in dower aliens, what remedy for him 
in reverſion, &c, 309,310 
Where a Quod e deforceat lies to recover dower. 
3493 50,351,352 

Where a feme ſhall be barred of dower by recovery 
againſt her huſband, & e cont”. 349,350,331 
Where a Mortdanceſter lies againſt tenant in dower. 
352 

Where admeaſurement de Dower ſecunda ſuperonera- 
tione lies, 367,368,359,370 
Where a feme for elopement ſhall loſe her dower. 
| 4342435435 

The Churches poſſeſſions are the endowment of the 
Church and Parſons, as tenants in dower. 627 


Droit de Advowſon. 
Where itlies, and what muſt be alledged in it. 2$6, 
Ny 35823592 350 
What writs lie of an A4vowſon. 


ha 357 
At Common-Law a Clerk inſtituted could not he re. 
moyed upon a writ ae droyt de Advowſon., ib. 


E 
Elefti0%. 


7202 to all offices to be freely made. 169,532 
How diſturbers of Ele#30zs ſhall be puniſhed. 


169 
How Sheriffs, Coroners, &c. are to he eleFed. 174, 
175,176 


Defendant may try writs of Right and Appeal by 
Jury or by Eatte], 247 
Where a feoffment, &c, hath el:Fon to make uſe of 
an expreſs warranty or warranty in Law. 275,276 
Where Gardian may ele# to have whar a Jury gives 
for marriage of heir, or what he hath been offe- 
red, 9 
Where joynrenant or tenant in common hath 2/e4t;- 
01 to bring an Aion of waſt, or writ of partition, 


Where one hath ele70n to have ſeveral writs. $553 
All Eiefiions into Hoſpitals, &c, for reward,votd. 626 


El:git. 
Given by }Y. 2. cap. 18» 354 
Enqueſt. 
No Enqueſt to be taket by default in a real ARion. 
Where witneſſes may be joined to an enqueſt. be 


130,448 
Where an A&ion lies againſt the Sheriff for return- 


ing one of Jury that ought nor to be returned. | 


; 130,447,448,561 
Engueſt ſometimes taken for trial. 291 
In real A&ions Jury appear the, firſt day. tb. 


No Juror not ſummoned to be returned in Afſſize. 426 
Who ſhall be rerurned of Jurors, and who exempr 


127,130,378,447,448,561 


A Table. 


71 
| Eſcheat. 
404 | 


How many Jurors ought to be returned, 447, 


Seth 44 
Jurors are not to inquire of matter of Record. 
495 
Entry, 
A deſcent in ſucceſſion rakes not away an Entry.1 54, 


, . +; 
Where the heir may enter-and avoid the deed of 


his Anceſtor, : 66 
Where heir female in ward preſently after 14 may 
enter, > 203 


Where two joyn in AQtion and have one remedy, 
and one is ſummoned and (ſevered, and one re- 
covers the moity, the other may enter, 308 


EYY0!, 


Where a writ of Fyyor lay at Common-Law 425 
Where 1t lies upon a Bill of exceptions- 427, 428 
Where the heir or Executor may have a writ of 
Err), OY : 427 
Where a writ of Error lies to reverſe a Judgment 
given by Commiſſioners appointed by Art” ſuper 


Chartas Cap. Is $40 
If one of full age ſn? per prochein Amy, it is Error, 
390 

Eſcape. 


Where an amerceament ſhall be for an eſcae. 28 


Where an eſcape is not puniſhable. $2 
How 7/capes of Felons ſhall be puniſhed, 165, 165 
What ſhall be a good bar to an eſcape, 382 
An Agon of debt given for an eſcape by 7.2.cap.1T. 
ib. 

Dcbt lies not. againſt a Gaolers Executors for an e/- 
cape. 0, 
Where grantee of a Gaol or his deputy ſhall he 
charged for an eſcape. zb; 
Where an indi&ment lies for an eſcap?. $89, 590, 
BE S9I, 592 

The form of an ind;&menr for an ?ſcape, oy 1 


' Where the King ſhall have the eſcheat & e cont'. 64 
|Where tenant for life or years ſhall haye one eſcheat. 
146 


4 


Ef:heator, 


Eſcheatoy vVirtute officis cannot impoſe an amercia- 

ment. 135 
Where he may ſeizſe lands, 206,207 
Where he or his deputy ſhall anſwer for waſt done 


in wards lands, I5S4575 
Elcuages 
By whom to be paid and how rated, 10, 11, 20, 
Where tenant for life ſhall have Fſc4a;e. K. 
Eſſoynts 
Derived ab Eſſointr or Exointy to Excuſe, yrs 


E XC. 


The ſeveral kinds of Fſſoynes. 
In what a&ions, by whom, 


Eſſoin? ſhall be caſt, & e cont”. 66,124,125;126, 


252,253, 3133395 
Who may fourch by Eſſine. 


To what Eſſo: r25 one ſhall be (vor, 137,314,393 
Where an av<rment may be again(t an Eſſozne, 130, 
252 


How a falſe Eſſo;n2 may be quaſhed, 253 


Eſſoines abhorred in Law being cauſes of great de- | 
252.314+4321T | 


lay. 
Where illegal prote&ions have been adjudged m_ 
5 


Eſtoppe4, 


Where the King though he be no- party may take 
advantage of an Fſtoppel. 39,55,259.431,549 
Where tenant to @ Precipe in Capite, pleading non- 
ſhall be concluded. 29 


Examination. 


Where one to be ex2nin4 upon interrogatories for 
Treaſon, Felony, &c. may hear them read, take 


keep a copy thereof, 


Ci 
None to be exazined upon oath tx oficto. 


&57,5 58 
F xcnange. 


Where the King is bound to, warranty 11 caſe of 
exchange. 259 


Exchtqusrs 


Antiquity thereof, $S1 
Exchequer is the Counter where all the Kings re- 
venue and profir ought to come. 197,255 
Amerceaments offered are to be eſireated 1nto the 
Excinequer, 195 
Proces and eſtreats of the Exchequer to be freely 
ſhewed. 108 
Where the Court of Zrechequer may grant a Prohi- 
bition to the Ordinary for a priviledged perſon, 
62 
Barons of the Exchequer fupream Auditors of E- 
gland, 381 
Of what common Pleas the Exchequer hath Juriſ- 
dition. SI 


5 
Within the word Civza noſtra in Magna Charta 0a. 4. 
the Exchcquer 1s included, 7. 
Excomm:inication. 


Infringers of 242g14 Chayta to be excommunzcated, $27 
No excommunication for a temporal cauſe to be pro- 
nounced bur by authority of Parliament, i, 
All violators de Tallag* non concedend? to be excom- 
wwicated. 5 
A high example of Excommunication of Earl Warren 
by the Biſhop of Chzceſter, 29 F. 1. 473,474 
Where an'excomm:nicate perſon may be diſcharged 
by a temporal Court. 615, 623 


A 7 able. 


| 
. 125,251,393 | 
and in what manner an *' 


250,251,321 | 


| Where an Execution not ſerved but continued, may 
time ro anſwer, and may anſwer in writing, and | 


EXE. 


An excommunicate perſon is diſabled to ſue any 
Action. 326 


. Where the Biſhop oughr to receive caution ot an 
20, 248,251,2524253,313340, 39335424172 | : , 

127,130, 248,251252;253»3131340, 3953 418 | What certainty ought to be in an excommanicato 
Where an £Eſſvine ſhall be turned to a default. 251, | 


excommunicate perſon. zh, 


capiend”, ib, 

, An excomm capiend* proceeds ex gra. Rigiss G31 
Extecutors, 

Executors have Teſtators goods in auter droit, 236 


Executors not chargeable in debt for an eſcape. 


_ 382 
Where Erecutors or adminiſtrators not named ſhall 


have exccution of a Judgement, contrary of an 
aſſignee. 


x 395 
Where Executors of adminiſtrators ſhall have ac- 
compr. 


: 404 
Where an Executor may havea writ of Error. 427 


Extcution. 


By Common-Law a mans body could not be taken 
in Execution for debr, but his goods. $394,395 
What ſhall be a good plea in bar of Execation. 
479 


be ſerved after the year. 471 
Where Execation may be ſued without a Scire fac's 
We cont”. | 470,47L 


Exilt vide Abjwration, 
Extent vide Recogniſance. 
Exp1ſiton. 


Eflovers. Salto conteremento 


17,18 28 
Benefici uM. 29  Mercanarea wainagium.28 
Mfangthef Outfangthef 1n Manors antiquated, 3L 
Nature of a ſa>zng 15 to ſave a former, and not cre- 

ate a new right. 


31,832,282 

Averaginm, & AVYPnny. OO INE 35 
Purpreſture. 38, 272 
Deſiruatur in Magna Chart. cap. 29. 48 
Toinetum, $8,530 Impoſition. 60, 584 
Ingroſſer. 31 Burg 93 
Tithingum, Wapentagium, 99 
Vivarium. ; 100,162,199,200,57I 
( Et ) taken diſ-jundive, 110 
Namzium 140,141 Rette 150, 236 
utas 1579 Perhendinare, 163 
Hutuſium 173 S0C@» 230 
Eccleſia, 257 Gamilettum. 402 
Percaria 475 PWaccaria, 476 
Riparins & Riparia Ltitberwitte. 489 
; 478 Tallagi-ume $33 
Guidagium. &26 Corody. 630 
Malvtis procurers. Heath, 656 
g61 Cottage. 936 

Miniſter !? Roy comprehends Judges and Minifte- 
r:al officers. 207,208,229,230 
Extinguiſbment 


+ 


Extinguihment. 
Where ſervices ſhall he extinguiſhed. _ 120 
Where the Lord ſhall extinguiſh his Seigntory. 260, 


261 

Where one Meſnalty ſhall extinguiſh another. 502 

Where a tenure once extinguiſhed ſhall be revived, 

| 6901,502- 
Extortions 


Where double damages ſhall be recovered for ex 
torting fees. 210 
Multitude of Officers cauſe extortion. 219 
Extortion a greiveous hurthen to the SubjeR, a high 
offence accompanied with perjury, 467, 468 


Ejre. 


Who oupht to come to Fyres. 149,292,283 
Juſiices in Fyre their proceedings, authority, and 
juriſdi&ion, and when ceaſed, 13%, 170, 171, 
210,211,223,3304377,388,393,492 

Common ſummons of Eyre 4o days betore. 28z 
Eyre ceaſed when Kings Bench came. 166 


gm 


F 
Fam: vide Common fame. 
Faux Judgment. 
Here a writ of falſe judgment lies, 137 
133,139,140 
Where ſuitors in a baſe Court for falſe jdgment 
ſhall be amerced. 155 
Paires vide Markets. 
Fealty, 
Where an Infant may do homage but not featy. 11 
Where tenant in frankalmoign aliens, feoffee ſhall 
hold by fealty. DN $02 
Where a rent is reſerved, fealty is Implied, 117 


Fee ſimple, 


Anciently lands give to F. S. and his ſucceſſors was 


fee ſimple. | 336 
Fee farms 

W hat it is and why ſo called, 44 
Fees, 


Sheriff to take no fees but of the King, and ancient 
fees and profrs of Turn, 74 
No fe: to be taken for adminiſtration of Juſtice. 196, 
209,210 

What fees were anciently due to a Coroner, 17s 
What ſees Sheriffs, Gaolers, &c. may take. 209,210 
What puniſhment for extorting fees. 210 
An Oxe or 5 5. anciently taken for a duty in Afſhze 
if the cauſe ended, 416 


A Table. 


FIN. 

F.es of the Marſhall and Lord Chamberlain for do- 
ing homage or Knighthood, 463,464 

Whar ſees Clerks, 8c. ſhall have in Circuits, 149,468 


Offices with new fees cannot be ereQed bur by con- 
ſent in Parliament, $33, 534 


Fine of Land. 


The antiquity of fines, and why ſo called; 17 
' Where a fine levied by deceipt ſhall be quaſhed, 216, - 


217 
Whar patd for a pre-fine, and what for a po-ſzre, and 
and why. 311,312 
Whar time was allowed at Common-Law to make 
claun after a five levied, and whar at this day. 236, 


| 237»516,517,518,519,5 23 
Where an averrement may be againſt a fine. $16, 


| $17,522,523,52 

Of what, and to whom and where a fine mult be bee 
vied, $13,514,515,516 
What form ſhall be uſed in fines, TIO gt 
How a feme covert ought to be examined, 515 


Fine to the King, 


upon what Writs or ARions fires ſhall be paid to 
the King, & e cont”, $7,116,131,132,236,31T 
Where the King ſhall have a double fine, 455 
Where the King ſhall ſet a fine adjudged to himſelf 
O 

For one offencea wan is to be fined but one. : 9.4 
To be fined at/the Kings will is by the Kings Juſtices. 

E4 158,216,186,187 
What iilues ſhall be paid tothe King. 286 


Foreſts, 


The puniſhment at Common-Law and at this day 
for treſpas in Parks. 199,200,20X 
None may ered a Park, Chace, or Warren without 


licence of the King. 199 
Which ſhall be ſaid to be a lawful Park. #0. 
|/ivarium quid. _— 152,990,200 
To ſteal a rame Deer not known is no felony, 20x 

Forfeiture, 
| 
; No forfeiture can accrue by Letters Patents, 47 


| Where a gaoler ſhall forfezt his franchiſe. 

| Where grantee of a rent for ſervice done ſhall for- 

| feit his rent, 48 

| Whar forfeiture of lands or goods for felony, 8c. 35, 

37,38,149,164,316, 

Where one might have forfeited hs ——_ _ 
ereQing Croſſes, knowledging tenures of other 
Lords proving Will, &c. _ 432,433 

Where a forfeiture 1s given by Statute generally not 
limiring where to be recovered, it is inthe Kings 


temporal Courts. 612 

The molety of the forfeitures of Bankrupts given to 

the poor 1n Hoſpitals, per 31 Fl. ca. 6, 726 
Formedons 


Formedon in deſcender given by 1p. 2. cap. r=» 336 
Formedon in remainder & reverter at Common-Law, 

: Ss 33s 
Form?don is in nature of a wric of Right, 29E 
Franchiſts« 


G A R. A T able. GRA. 


Franchiſe, Tenant per grand Serjeanty ſhall pay no aid, 232,234 
Tenure per grand Serjanty 1s for the honour and de- 
Where a Gaoler ſhall forfeit his franchiſe. 4z| fence of the Realm, 63k 
Where the Sheriff may enter a franchiſe to make Re- | | ES 
plevin. 139,140,141 | Grazd diſtreſs, 

Wherefore a Liberty may be loſt, 173,281,282 | 
Wherefore goods may be atrached in a franchiſe. 229 | Why fo called. 254 
Particular Juriſdi&ions are by preſcription or grant. | Where grand Diſheſs lies, 


ib, 
—_ 230;281 | What ſhall be done upon a default at the grand 47- 
Where there is an Uſurparion of Liberties, 272 {treſs. 254,258 
What Liberties ſhall be allowed in 99 warranto. | | 
281,282 456 | Grant of the Kjnz, 
Where franchiſes may be replevied. 282 | 


No man can have a Liberty but of the Crown. 452 ' Ancient grants muſt be corf.rued as the Law was 
Knights Templers, and Hoſpitalers puniſhed for, held when they were niade. 2,282,497 


drawing ſuits into their Juriſdi&gions, 455,455 | Heyred, in a grant rakcr for ſucceſoribys, & e cont”, 


; as $27 

Frankmarriagee Where the K11g may avoid his gra,.t of a wardſhip 

and where not. 13 

Per Merton Cap. 2, a4 woman may diviſe the corn | ".C IN Regalia a man ſhall nox do Juſtice 
tþmarriage. wardy wr" ; ; 25 
a INCA 2 | Where grants ſhall be ſaid to be void. 47,48, 54,61, 
Where an inheritance paſſeth by the word frankma- 127,129,220,452,515,570 


ag 334 Charters conclude with 47s teſtibus, Letters Patents 
| with 1n cuj'ss &c, 77,18 
2 | Grants for advancement and expedition of jultice 
Freſh ſuit. have a heneficial conſirudion, 220,221 
| Where the Kings grantee ſhall have the ſame privi- 
What It is, and wherefore enjoyned, 319,320 | ledge the King had, &> e cont”. 


.* 391 
| Where the Kings grants ſhall have a favourable con- 
ſtruction for making them available in Law for the 


Kings honour. Et. 496,497,269 
The ſeveral ſorts of Gardians. 0g | Whar paſſes by Ex certa ſcrentia, Rc, $12 


The duty of Garda: in Chivalry, 12,1415 How a ſaving inthe Kings grant ſhall be conſtrued. 
Where Gardian ſhall be punifhed for waſt. 12, 17, $29,537 


202,299,300,30!,302,303,3J04z 305,306 BR OR ISS Fri En Ln Eds 
Difference between Gxardzan and Committee, 13 


Difference between Gaydian in drozt and Garazan in 


Gardiat. 


H 
fait. 8 .. 260 
Where the poſſeſſion of the Gardzay 15 the ſeifin of Habeas Corpus. 
the heir. 134 
Where G2rdian may have an Aſhze, zb. | 
Where Gardian (hail be an abator, 70, ho IE ey o—M IN $2353 
The duty of Gardzan in Socage. y May He, 5325S 


125 SD 
Where Gerdian in chief by guaking a feoffment of his edu _— — Ads pond ue an, "Gan 4. 
renancy extinguſherh h1s Segntory. 259,260 | "manded or diſcharged Fry 5 
Where Gard:an zn fait ſhall forfeir the land, bur not "_ 592915 
body of heir. 260,261 | : 
What writs lie for or againſt a Gardian. 3cs, 357, Her, 

358.369,370 oy 
Where Gardian in Socage may be charged in ac- | Heres &zctur ab bereditate. 
compr as Baily. 2:80 Where hezr ſhall have his age, & e cont". Vide Age. 


Gardian taken for prochein Amy, & econt'® 390 | Where the hezy 15 bound to anſwer for his anceſtor. 
Where prochtin Amy in blood is, and where 1n eſtate, | 


110, $23 


: : | 193,442 
$54 Where ancient deſcents are yet continued. 7 
| Heredes & ſucceſſores anciently Synonyma. 7,6 
Gardrobe, diene in a right but a collateral line aſcending ſhall 
| Inherit, 7 
The Keeper ( now called Maſter ) of the Kings war- | Fow an hezy may be adopted, 97 
robe an ancient Officer. 25s Where the her is ſeized by the poſſeſſion of his 
His office and duty. zb. Gardlan, | ; 134 
Iſſues in the Kings Bench anſwered to the wardrobe, | Where the heir ſhall have an Afſize if the Gardian 
th. | be ouſted or diſſciſed, zb, 
Heir 1n Socage is of Age at 14. and ſhall have an ac- 
, compr. 136 
Grand Strjanty. my heir of difleiſee ſhall recover damages, In 
ER Aſhze. 286 

For the greateſt part to be done within the Realm. 6 | yyhere the warranty of te 
Whar relicf a Knight per grand Serjanty ſhall pay. 70. Y mane 2er Curroibe HY hoe 


the heir, and where nor. 292,293,294 
Where 


Where heir ſhall preſent, where anceſtor could not 
have Quare Impedit. 359,360 
Where an heir ſhall have admeaſurement of dower or 
paſture. 367,368,369,370 
Where the heirs land ſhall not be extended during 
minority. ; 396 
Where an her ſhall have a writ of Error. 427 


Homage, 


Homage quid and by whom to be done, To,11 
Where heir ſhall not be 'in ward till homage received. 

II 
Homage anceſtrel quid. ib, 
Anciently where homage was part of the tenure re- 


ſeryed, it implyed a warranty, 275 
Hom. 

A Subje& may have honoxr, 67 

Every Caſtle contains a Mannor, 31 


Lancaſter Dutchy an ancient honour, made a County 
Palatine by E. 3. 64 
If an bo104r come to the Kings hands, the ſame Re- 
lief ſhall be paid as to the Baron, 3b, 


Hofpitals, 


By whom, and of what lands, rents, 8c. given to 
charitable uſes inquiry ſhall be made. 510,711 
How an Hoſpital or houſe of Corre&ion at this day 
may be founded. | 722.723,72447253726 
A preſident of the foundation of an Hoſpital.723,7 24 
Per 31 El. cap. 9, moity of forfeitures of Pankruprs 
given to poor In Hoſpitals. 726 
All ele&ions into Hoſpitals,8&c,for reward to be _ 
zb, 
Houſes of Corre&ion to be in every county. 928, 
 729,730,731,732,”33 
What perſons ought to be committed to the Houſe 
of Corregion. wide Roguess 


Heu and Cty, 


Heu and Cry for apprehenſion of Felons was at Com- 
mon-Law. -.--.Þ'72 
How, where, and by whom Hex and cry 1s to be 
made. ' 172,173 
Where he that goes not out upon Her and cry ſhall be 
fined and amerced, 172 


1 
14tot. 


O whom the cuſtom of 120ts belongs, 14 
Where a 14eot, lunatick, or von compos Men- 

tis (hall avoid his own a&, &» e cont”, 483, 
Where non compos mentis ſhall be bound by a fine,and 
where not. ' * s16 
Where heir of non compos mentis ſhall avoid a fine.g19 
Wherean 74deot, &c, 1s bound by ale of his goods in 
Marker overt, 713 


A T able. 


| 


; Where a Biſhop may be ind:fed for refuſing ro 


IND. 


Jews. 
7ews to take no uſury. 89 
What great profit was anſwered to the Crown by 
7ews. 89,506 


The great evils occaſioned by Jews. 696 
Priviledges granted to Jews by King 7ohn. $09,508 
By baniſhment of uſury 7ews went away and were 

not otherwiſe baniſhed. $07 


Vengance follows the Jews. $08 
Implication, 


Where an Aion 1s brought for a feigned matter 
without juſt ground, the Laiv implieth malice. 


112 
Where by reſervation of rent, fealty is implyed. 117 
Where a.warranty 1s implyed, 276 


Incident, 


Toll is not inc:dent to a Fair or Market by grant, but 
a: Court of Pipowder is. 220,220 
To what tenures relief and aid are incidemt, 232 
Where a thing is granted, every incident to ir is 
granted. 423,424,501 
Neceſlary inczdents are not taken away by general 
words of a Starute. $OI 


Indi fitment. 


Where one may be 7nd;fed for committing a mari 
contrary to Magna Charta, 55 
What certainties are required in 71difments. 315%, 
- ; 317,318,3 $,320 
How zndz&ments 1n the parties abſence muſt be 
grounded, 


PR} - | EY 334 
An inſufficient zndzment, and no indiftment all one, 
ib, 

What. proceedings may be in Leer or Torn upon 
indictments. 337,388 
Indictments in Verge may be removed in Ba. Regis. 


oO 

Where one may be indzted for breaking priſon. = 
$90,591,592 
591 
a(- 
ſoil an excommunicate perſon, or for a thing nor 
within his cognizance. 623 
Difference between indif&ments and preſentments. 


739 


Form of indiftments for an eſcape. 


Inhavitants. 


Who ſhall be ſaid to be an inhabitant of a Town or 
Pariſh, 702,703 


Inſant, 


An infant may do homage bur not fealry, IT 
Where an 3nfant ſhall be a diſſciſor and render da- 
mages. 284414 
Parol ſhall not demurre to prejudice an 7nfant bur 
for his benefit. : 2GN 
Where Judgment final ſhall be given againſt an z;- 
ant. 1 
A an 7rfart fhall anſwer for waſt done by a 
ſtranger. 303 


Ececee Where 


INT. 
Where an infant ſhall ſue per prochein amy. 390,251 
Where the Executur or Adminiſtrator of an znfart 

ſhall have an accompt, though-+the infant could 
not. ; 404 
Where a Ceſſavit lies againſt an infant. _ 
An infant ſhall nor be prejudiced for not entring for 
Mortmatn. PS. 4302431 
Where an inſart may avoid his deed, &* e cont . 483 
Where an i7fant ſhall be bound by a fine, & "o 

$I 

Where the heir of an zafant may avoid a fine. 519 
An infant muſt avoid a Statute or recognizZance by 
Audita Huerela, and a fine by writ of Error du- 
ring minority. : 673,483 
An infant may avoid a bargain and ſale at a _ 
73 

When an i»fant ſhall be bound to repair Bridges.703 
Where an infant is bound by fale of his goods 1n 
Market overt, 713 
Infants or feme coverts, are Keepers of Gaols to 
charge them in Execution for an eſcape. 322 


Inmates. 


Inmates called underſet:ers in 35 El. cap. 6, 738 


1mates may not live in Cottages. 


What penalty and where to be levied for receiving 
and continuing Inmates, 
Great inconveniences by 122ates. 


738,739 
740 


Inquifitions 


No mans land to be ſeized into the Kings hands be- 
fore office. 206,207,573,589 
W here an office might be traverſed at the Common 
Law, and where now. 688,689,f90,691,692, 
693094 

Where he that traverſes the office of another, muſt 
firſt have one found himſelf, 650 
Where upon a rtravers there muſt be one or more 
Scare jar. 691,604 
Where a Melius inquirerd” lies. 691 
An office found pending a traverſe ſhall not preju- 
dice. 93 
Where two matters of record amount to an office. 694 


Intent. 


Where one is ſaid to be exiled it is intended by Par- 
liamenr. 47 
Where one Court 1s particularly named in a Statute 
another ſhall nor be 7ntended. 114 
The intent makes Felony, 201 
Whar ſhall be 7»tended ro be maliciouſly done, 445 
Where an eſtate ſhall paſs by deed according to rhe 
; #ntention of the parties. 672 


Intrifions 


What remedy a ſucceſſor hath for 71trſzon in the time 
of his predeceſior, I51,152 
Anunjuſt entry into the Kings land is called zntruſe- 
07. 272 
where a writ of in!vſion lies, 289,290 


A Table. 


| 


m—————— 


| 


738,739 


FU D. 
Foinaer in Aion, 


Where baron and feme ſhall joy» in aRton,o 2 cont”, 


a 236 
Where Aunt and Neece ſhall joyn tn a&on,e* e cont, 


08 

Where heirs at Common Law, and by cuſtom hatl 
joyn in ARion. id. 
Who may join in a Quod ei defor cect, 351 
Who may j1in in a Quart impedit, 365 
Who may joyn in Ceſſavit, 402 


Foyntenant. 


Where two joynterants hold by Caftlegard, and one 
doth the ſervice, ſuffic:t. 34 
How one joyntenart may convey his eſtate to his com- 
panion, | 244 
Joyntenants in real aRions may not fourch by eſloin, 
205,25T 
Where a ſurviving jointenant ſhall be bound to war- 
ranty, . 270 
Where two joyntenauts are, and one commit waſt, it 
ſhall be waſt in both, but treble damage recove- 
red apainſt one, 302 
where by the preſentment of one joyntenant to a 
Church his companion is nor pur out of poſſeſſion. 

6 
What a&ion one joyntenant may have againſt his Kt 
panion. + es 
Where one joyntenant ray bring an Aion of waſt, 
or have 2 writ of partition againſt his companion, 
| 494 
Ireland. 


By Poynings Law 11 H. 9, all Laws and Statutes of 
England made of force in 1reland, 2 


Trages, 


Tuſliciarius Anglie his authority and power. 26 
E. 1. called the Chief Juſtice Tuſticiarius ad placita 
coram Rege tenenda, and fo called ever ſince. 7b. 
Chief 7u/tice made by writ, other 74dges by Patent, 
'b 


+ 
t 


ib. 
T:mps F.l. Judges would nor proceed in caſe of death 
withour the Kings writ, 43 
11 H. 7. cap. 3. for Zudgesto determine offences by 
diſcrerion, is againſt 24agna Charta, and void. $gx 
Where 7udges ſhall determine whether the ſuſpicion 
for which one was arreſted of Felony were juſt.;2 
Zuages ought not to make orders in their chambers, 
I03 
Fadges are of Councel with Priſoners. 178, 199 
Judges not to be inveighed with deceipt and falſe 
pleading. 218 
What 7udges ex offi-:o may inquire of, 236 
Zudges to uſe no delay. 137,149,256 
Tuages anciently Clergy-men. 255 
Allowance of Fuages holden for Law. 399, 26 
Fudges pundually hold to the Regiſter. 407 
Which are good 7uages, & e cont. $5,98,411,419, 
© * © - $22,466,940 

Fudzes of Aﬀſize may appoint their Clerks, 425 
Where Judges ought to allow bills of exceprion. 


427,428 
124 


. 48 
Bribery 


Juages ought to certifie Verdidts, Kc. 
Zadges itinerant, unde, 


on. FRETS 
_— 


TUD. 


Bribery a high crime in 7udges. $8,$7 32574] 

Scandilizing of Judges ſeverely puniſhed, 617 

7adges the proper expounders of Statutes. 61 we I, 
; I 


Tudges conſult with learned men in their profeſſions. | 


632 
Tudges of Niſt Prins vide Niſt Prius. 


Judgment. 


What 7udgment ſhall be given in a Precipe in Capite. 


39 
Where 7udgment final ſhall be given, 127,298 


Where 7udgment ſhall be given according to the ori- 


ginal, & e cont”. 235 
Where 7edgment ſhall be given for part, and revyer- 
verſed for other part. ib. 


Where Judgment ſhall be given in miſericordia, and 
where Capratur. b 


FAD 
Where an intire 7:dgment ſhall be given againſt ſeve- 


ral Tenants for ſeveral things. 285 
The Law hath great eſteem. for Judgments. 360 
What 7udgment is in a conſpiracy. 384 


Where 7udgment ſhall vor be given without ingqui- 
ring certain points of Writs, _ 399 
Zudgment muſt be given for every offence. before pu- 
niſhment infli&ed. : 468,479 
Judgment in Quare impedit and Darrein preſentment, 


" may be given preſently, * 424 
Turts utrum. 


Where a Furis utrun lies, 407 


Tuſtice, 


A T able. 


The excellency of F,ſtice ſpeedily and faithfully ad- 

miniſtred. $6,103,149,158,264,280 
No man can jndge rightly in his own caſe. = 103 
The greateſt Injuſtice done by colour of Fuſtzce. 112, 


88 
Injuſtice ( 3nter al;a) overthrew the Roman voices 


388 
Truth is the Mother of 7uſt:ce. $24 
Law will never ſuffer failer of 7uſtzce. 622 
Tuſtification. 
What ſhall be a good Fuſt;fication in aſlaulr, &c. or 
appeal of Mayhem. 316 
K 
Kidels. 
Re open wears where fiſh is caught. 38 
A Where they are forbidden, zb, 
Kz0gs 


The Kjng is never under age nor dies, Prefat. 31 
Lib. 19. 
Reigns of ſeveral K7ngs fince the Canqueſt, Pre- 


at. $. LI 
, Fobn firſt uſed ( we ) in his Grants, 2,525 
Rex Patronys & Protector Eccleſia. 15 


KIN. 


H, 2. had wiſe councel, was a Defender of the Rights 

of his Crown and Laws,and had good Judges. 29 
Reigns of R, and 70. full of oppreſſion ec, ib, 
Ea, 1. highly commended. 29,156,157,1 $3,189,536, 

7 

H. 2. 7o. H. 3. and R. 2. twice crowned. 79h; 
What eſteem Kings have had of the Law. 99, 598 
H. 1. called Beauclerk, __ 


”. 1. born out of Matrimony, 68 
H, 3. reigned longeſt, and 2. Elizabeth lived longeſt. 


IOT 
E. I. and all other Kings had their Privy Councel. 


I57 

Rex eſt Pater Patrie. I ; 9 
Grear diſcord between the King and the Lords of 
Parliament in 21 & 42 H. 3. 126 
State of the Kzng is more aſſured by the love of his 
SubjeRs then dread of his Laws, 126 
What the Kzrg is bound to do ex officio. 237, 269, 


: 316,317,380 
King Fo. Charter to hold the Crown of the Pope is 

burnt. 274 
King expounds conſtitution at general Councel. 7b. 
E. 1. abuſed by Innovators, which 6 FE. 1. was like 

to occaſion great diſcord. 280 
Poteſtas Regia eſt ſacere Fuſtitiam, 374 
King Alfred highly commended. 08 


A 4 
; Honours and Injuries done to the Krg's Servants are 


done to the Kzng. $73 
A.7. the richeſt King of England, left 530000 li. 576 


King never rich when Subje&s poor. 578 

Succeſlors included under the name of King. 7542 
Kings-Bench, 

The Antiquity and Juriſdi&lon of ir, 22,23 


A Peer cannot be tried, but may be indi&ted and 

plead his pardon In Ban. Regis. 49 
Coram Rege is the Kings-Bench, 108,166,554 
Pan.Regrs the higheſt ordinary Court of Juſtice. 165 
Returns are there ubicunque fulfimus in Anglia. 166, 


k $554 
When and where Ba. Regs fits, Eyres ceaſe. 166 


Who may be bailed in Bz. Regis and not elſewhere. 


| 2 1386,187,188,189,190 
No Eſſoin to be allowed in Ba. Regs in Afﬀſize, 246 


Juſtices of Ba. Regis anciently followed the Court. 


g 2553554 
Commiſſions of Oier and Terminer diſcontinued, 


expired, ec. ſhall be removed in Ba, Regis. 419 
Ba, Regis may try Felonies done within the Verge. 


. 549 
Indi&ments may be removed to Bz.Regis from Verge. 


In criminal cauſes in Ba. Regis venire facias may 
returned preſently. $50, 568 


Knight vide Nobility 
Knights ſervice, 


To be done out of the Realm; q 
Which ſhall be (aid to be tenure per Knight ſervice. 
9,64,65,692 

Why land of this tenure deſcends not according te 
cuſtom, 695 


Eccce 3 Laws 


L AW. 


LAWS. 


Schools of Law anciently kept in Lonfon till prohi- 
bited. Prefat. 2,3 


Ancient Common Law books not to be found. Pre- | 


A T able. 


( 


LIB 


ſeſtatis. 


"IR , ; 465 
Where no time 1s appointed, Law appoints a con- 


yentent time. 476,13,107 


L1w-Merchant, 


fat. s | Where by Law merchant an Exccutor might have an 
What regard the Law hath of Honour and Order. Lib. | accompt at Common-Law. 404 
i179 Law merchant part of the Common-Law. 58 
Grand Cuſtomer of Normandy compoſed, 14 H. 3z | 
; 24 | Law marine. 
Law provides a remedy for every wrong, 26,5556, | 
146,932 wh ﬀ ; 
Where conſtant allowance of Judges makes Law. 26, | tne NP offences ſhall be puniſhed by = 
399 | 
Law now turned to a ſhadow, 44 , Where Letters of Marque ſhall be granted, 205 
Good Laws refer to good Kings times. 29 þ 
Law favours life. 30,316 Savereye 
Law favours liberty. 42,465,115 . FR 
Common Law is common Right. $6 |The ſeveral acceptations of 7bertzes. 4534 
Law prote&s Innocent againſt falſe accuſation, 42 |The King cannot ſue one out of the Realm againſt his 
Laws defined. 66,77 | will, | ps 47,48 
Laws not to be ſold. $6 {No man to be taken, impriſoned, or put out of his 
Laws SubjeRs birthright. ib. | free-hold without due proceſs of Law. $50,282, 


What benefit the Common-wealth hath by dune ex- 
cution of Laws. 41,73,632 
Common-Law hath ſo admeaſured the Kings Prero- 
gative that jt cannot take away, or- prejudice any 
mans inherirance. 63 
Common-Law is the abſolute perfc&ion of reaſon, 
179 

Moſt dangerous to alter any Maxim or Ground of 
Common-law. 210,74,98 
Fraud and falſhood againſt Common-law. 213,214, 
\ 219,252 

Policy of Common-law to prevent multiplicity of 
ſuirs, to end them with little charge or trouble. 
249,311 

Difference between Common and Canon-/aw touch- 
ing tithes. 622 
Common-law and Parliaments keep greatneſs in or- 
der. 626 
Common-law aptly called Lex 4ngliz, 98 
Common-Law hath no dependance on Canon or C1- 
vil-Law, bur in Caſes allowed. ib. 
Common-Law hath great reſpe& to puniſhment of 
murder. 148 
Common-Law provides for expedition of Juſtice. 


149 
No Law or Cuſtom of England can be abrogated bur 
by authority of Parliament. 97,619 
In whar eſtimation the Lews have always been with 
the King and Nobles, and how reſolved to main- 
tain them. 97,98 
Law favours him that hath Title, and puts him thar 
harh Right ro his ation. . 112 
Whart eſteem Lew had of number of 8. I57 
Fundamental Law, quod pax Ecclefie & terre invios 
labiliter obſervetur, ita quod Juſtitia ſingulis parti- 
bus exhibeatur. IG61 
Where things for neceſſity are excepted by Law. 
168 

How'the 7.aw favours Husbandry. Ig 
Law will not maintain any thing that appears to be 
void. 26 


Legal proceedings beſt remedy for party gricved. 
281 

Encroachment of Juriſdi&ion contrary to the Kings 
Laws by Ecclefiaftical Judges, is crimen leſe Ma- 


__  454446,187,479 

Where Canons bind the SubjeQ, & e cont'. wide 
Canons. | 
Where Malefattores in parcis & wivariis may be 
impriſoned, & e cont”. IDo 
No Oath can be impoſed on the Subje& but by au- 
thoriry of Parliament. 479,658,719 
Subje& not bound to contribute to the Kings wars 
out of England, 528 
No man bound to find men at arms, but by com- 
mon conſent of Parliament. ib, 
No man compellable ro go out of his County, but 
upon ſudden or forreign 1nvaſion, ib. 
Subje& not to pay wages to Souldiers, ib, 
Grear difficulty to reſtore loſt /berty. $29 
No Aid, Tax or Tallage to be levied bur by com- 
mon conſent in Parliament. 5 29,532»5335 34,584 


Livery. 


Pg YE . 3 
9 | The Antiquity and Juriſdid1on of the Huſtings. 327 


' The ſeveral kinds of l;ver7es. 693 
' No general /;very can be ſued upon an office found 


virtute offices. ib. 
Who have power to grant [iverzes. 7b. 
The benefit of a ſpecial, and danger of a general 
livery. | zb. 


If pending the traverſe, the King grant livery, the 

traverſe 15 gone, : ibs 

What profit the King hath upon ſuing livery, 694 
London. 

Priviledpes of London confirmed, 20 

Cuſtom to deviſe in Mortmain in London good, 21 

How Cuſtom of London (hall be tried, I26 


Waſt lies in Londoz by cuſtom, 299 
What ſhall be done upon a forreign Voucher in Lon- 
don. 325,326,327 


4 | No Plea can be removed out of London by Tolrt or 


Pone. 24 
London a Coporation by preſcriprion, and hath di- 
Vers Names. : 330 
What tithes ſhall be paid for houſes 1n London. 659, 
660 
Chambertain 


MAG. 


Chamberlain of London may take recognizance for 

Orphanage mony and ſue Flegtt. 395 
Caſtom in 1.910 concerning Orphanage. 440 
Cuſtom in London to bargain and (ell lands by pa- 
rol good. | 675 


M 


Magna Charta, 


Agna Charta is declarative, and to be taken 
M as part of the Common Law, Prefat.2,3.1:b.3 
All Judgment againſt 2/agza Charta to be void, Pra- 

fat. 4. lib. 527+ 
Cauſes of making Mazna Charta, lib. pag. I. 
Magna Charta a Statute though in form of a Charter, 


: . 7778,108 

All pretence of Prerogattve againſt Magus Charta 
taken away. 36 
All Sratures againſt Magna Charta repealed by 42 E.3. 
Cap. Is : 37435587315 
11 H. 9. cap. 3. ſhaking the foundation of Magna 
Charta repealcd ptr 1 H.8. Cap. 6, SI 
The King bound by Magna Charta- 79,108 
A fithteenth given for information of Magna gong 

7 

After the $2 H. 3. Magna Charta never attempted to 
be oppugned. os 102, Io8 
Magna Charta to be given in charge by Juſtices In 
Eyre. Io8 
Wrirs againſt infringers of M1gna Charta to be freely. 
granted. 3b. 
11H. 3. Migna Chayta cancelled, 118 


About $2 H.3. it had the name of Mag. Chart.1o8 
Magna Charyta confirmed, and ſent to Cathedrals to 
be publiſhed, and infringers excommunicated, 


Prefat. q lib. $25,526,527 
Magna Chart 4 common to all. 562 
Grear care to preterve the Charters, _ $27 
Magna Charta, and Charta de fureſta, two great lights, 

540 


Maintenance & Champerty. 


The Etymology of Champerty. 208 
Champerty bnt a ſpecies of -Mazntenance, 7b, 
What ſhall be ſaid to be Champerty. 208,209 
Maintenance & Champerty againft the Common Law. 
208,209,212,213 

Where agions for Maintenance fhall be brought, 208 
Maintmance by covenant may be by word or wri- 
ting. 209,563 
Maintenance derived 4 manu & tenere. 212 
What ſhall be ſaid to be Maintenance, and in whom. 


212,213,484,56 3,564 
Manners vide Honors. 
Merchant & Merchandizgs 


How ſtrangers Merchants are to be treated with. $87, 
58,52,741 

Statute made for advancement of trade. 58 
Trade 1s the lively hood of the Merchant, and life of 
the Common-wealth, 28,322,323,743 
Merchant 1s the good Bailiff of che Realm-28,322,323 


A T able. 


MAR. 


Exportation much exceeds importation. 32 
Where denizens are taken for Merchants aliens, & 
e cont®. 741,742 
Denizen whence derived. 74k 
No gold to be paid to Merchants aliens. 942 
Where goods may be ſold to Merchants aliens upon 
truſt, & e cont*. ib, 


Mercbants aliens to buy goods here within. three 
months alter ſale of their own goods, 942,743 


Markets. 


Forum is both Fair and Market. 221,313,406 
Fairs and Markets are by grant or preſcription. 220, 

; ' 221,406 
Toll not incident to Fair or Market by grant. 220 
Contratts made in (but nor our of ) Fairs or Markets 


co be trycd in Court of Pipowder, 23Xk 
Where a Fair or Market ſhall be faid to be levied by | 

Nuſans. | ; 405 
Where an Afſize of Nuſans lies for a Fair or Mar 

het before grant, repealed, zb, 
Markets anciently kept at the Court gate. 543 


Where ſales of horſes, &c. in Fairs or Markets ſhall 
be good to alter property, 613, 614, 615, 616, 
619,618,619 

Where reſtitution ſhall be made to party robbed, 
notwithſtanding ſale in Market overt. 7I4. 


Marriage, 


Where women were reſtrained from 114!7age. 16, 
17,18 

Where a woman ſhall loſe her Quarentine. —_ 
What remedy the Lord hath if his heir marry with« 
out conſent. 90,91,92,93,203,204. 
Ages of conſent of man and woman to marry. 90,182 
Where a divorce ſhall make a nullity of marriage. 93 
What eſtate the i.ord muft have, that ſhall have 
ward. or marriage. | 234 
Where perſons are reſtrained from warriage by con- 
ſanguinity or affinity. 683,684. 
Where diſpenſations of marriage were anciently 
granted, 684 


Marſhalſea. 


The Juriſdi&ion of the Steward and Marſhal of the 
Kings houſe, and of what they may hold plea. 548, 


$49,559 
Mayhem, 


Pleas de Plaghs & Mahtmiis not to be determined 
in ioferiour Courts, 312,313 
Plaintiffor Defendant may make Attorney in Appeal 
or Aﬀtion for Mayhem. ib. 
What one may plead in Appeal of Mayhem. 2316 


Meſne; 


Wherein in a Precipe in capite, defendant recovers 
by defaulc, meſze Lord upon a writ of deceit ſhall 
recover his land, and for the tenure ſhall haye re- 
medy againſt the King by petition, 39 
Where a writ of meſne lies. 373,374437 $437647A 
What ſhall be recoyered in a writ of meſne. 474» 


475 
Whes 
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M OR. 
Where If the meſne be atrainted, the King ſhall not 
have Ann & diem,but Lord paramount enter pre- 
ently. ; . 37 
Where meſne by priority is forejudged by his te- 


nant, he ſhall hold by priority. 392 
Pay amittat Ciriam 1s intended forejudger. 468 
Monopolits. 
They are againſt Magna Charts, 47,63 
Judges reſolutions touching #0n9polzts. 62 


Monſtrans de faite 


Where a Plaintiff ſhall not ſhew of whoſe Leaſe or 
gift he claims. 3521 


Mortdauceſter. 


Where a Mortdanceſter lies. 133,134,308,352 
What ſhall be a good bar; in Mortdanceſter, 399,400z 

291 
What ſhall be required in a Mortdanceſter. 359,400 
Where a Mortdancefier ſhall be taken, 264 


Mortmain. 


What ſhall be ſaid to be Mortmarn. 58,429,430 
Where colluſion ſhall be inquired of for alienation 
in Mortmain. 439,431 
Stature of Mortmain exrend-d by equity, becauſe 
of multitude of Clergies evafions. 


431 

ErcRing of Croſles prohibited by z#. 2. cap. 33- as 

Mortmain, 433 
Mort uariess 


They arc due by cuſtome not by Law, and what ſhall 
be paid for them. 401,492 


Whar the King hath afcer Biſhops deaths is no Mor- 
thudrye 491,653 


Murage vide Toll. 


hs 


N 
Ne anjufie vextss 


Here it lies,” 21 
| Where incroachment of a rent ſhall be 
' avoided inaNe injufte vexes. 3b, 


News. 


Great rebellion and miſchief occafioned by falſe r%- 
M0YS. 226 
The ſeveral kinds of falſe ztws. 227,228 
Whart puniſhment was ar Common-Law, and what 
nov for publiſhing and contriving falſe news. on 
229,22 
No man to be puniſhed for bringing an appeal or ſuit 
though falſe. 22 
Scandal ina Bill not puniſhable in the Court where 
iris preferred, 1s puniſhable, 3b, 


A Table. 


NOB. 


| 7 & 10 E. 1. Con to-enquire of ſpreaders of falſe 


THO UY Sen 229 


Nift prius. 


When firſt granted, before whem to be tried, and 


what aRions. 422,423,42 
No Nifi prius where the King is party, w be Hed 
withour ſpecial warrant. 


2 
Where one Juſtice of Nif prixs dies, how the record 


ſhall be certified. ib, 
Juſtices of Niſs prius may give judgment in a Quare 
Impedzt, or Darrein preſentment peſemmly, 3h. 


Nobility, 


9 - In Duke, Marqueſs, nor Viſcount in Ex 
and, 


: s 
Edward the black Prince the firſt Duke created, 11 E. 


3 ih, 
Robert de Vere Marqueſs ( of Dyblin ) created 11 R.3. 


i. 
Fo. Beaumont firft Viſconnt { Beaumount ) created 
18 H. 6, 3 


oa truſts and enſigns of honour Earls and Barons 
ave. z 
Parons anciently included rhe whole Nobility, 6, 9 
Barons in Domeſday accounted amongſt Tenants in 
chief, 7 
Every Earldom and Barony is held of the King in 
Capite, and derived from the Crown, 7þ. 
Of how many Knights Fees an Earldom conſiſts, 9,8 


What reliefs are payable by Earls, Barons, &c. 9, 

8,9 
All Peers comprehended in {( per Pares ) 29,48 
All Lords and Knights free from carriage. 35 
Where and how a Peer ſhall be tried. 49 


Lords in Parliament are not to give judgment againſt 
a common perſon for Treaſon or Felony. 
Tryal by Peers ancient, 

Dutcheſſes, Counteſles, &c. to be tried by Peers.sh. 
A Dutcheſs marrying a Baron looſeth not her dig- 
nity. ? 
Weblogs Patents conclude with hizs teftibus. 
What Dukes, &*c. ſhall be amerced. 28,29,120 
How .contrivers and publiſhers of falſe news, &c. 

againſt the Nob31;ty, ſhall be puniſhed. 226,227,228 
In 34 E. 1. were $93 Earls and Barons. $38 
Nobilitas ſuperior belongs to Lords, inferior to 

Knights and Gent*. $33,594,666 
A greater Dignity drowns not a leſſer. $94 667 
Baronets, when firſt created. 

657 


#Þ. 
77 


Ancient digniries diſuſed, as Vavaſors, ec. 
Lords of Parliament named Eſquires if no Rnighrs. 


Gent? muſt be arme gerens or by Office, 657. 668 
One may be adopted a Genr', or created an Eſquire 
by Patent. 658,595 


| What additions Noblemen ought to have, vide Ad- 


dirions. 
Who were compellable to be knighted or fine. 234, 


; : $944595+5$96,597,598 
Knighthood is by creation, Gent' by deſcent. 13x, 


$95 
- What priviledge an heir being an infant, fhath by 


being Knighted. II, 12 
How many ſorts of Knights there are: 594 
Whata Kmwghts Fee 1s. $96 


When 
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0 AT. 


When and wherefore Knights were made. $97 
Writs to make Knights of the Bath and Baronets,5 98 


Nonſuit. 


Where the Nonſuit of one Plaintiff ſhall be the Non- 
ſuit of the other, Tr 


Nuſans. 


406 
Where an Aſſize of Nuſans lies. 405,4c65,407 
Where a 9uod permittat hes for a Nuſans. 4o5,406 
Where an a&lon ſur caſe lies for damage for a Nu- 
_ ſars. 7h, 
Where a Fair or Market is levied by Nuſans, gc6 


What ſhall be ſaid to he a purpreſture or Nuſans. 


O 
Oath. 


YO Officer of the King may compel a man to 
take an Oath without ſuir, 44 

Every Freeman at 12 years old in Leet or Torn to 
rake the Oath of Allegeance. 73 
04th of him that caſts an Eſſoin, 137 
Where Lords may compel their Tenants to be ſworn. 

| 1421 
Oath of a Serjeant, and of the Kings Serjeant - 3. 


214 

Pe jury in Jurors and witneſſes puniſhable at Com- 
mon-Law. 237 
©4490! a | hampion in a Writ of Right, 257 
No 04th can be impoſed but by authority of Parlia- 


ment. ; 479,658,719 
What Oaths are eſtabliſhed by A& of Parliament. 
| 479 


Either Houſe of Parliament being Courts may take 
voluntary Qatys. 


ſed. 600,657,658,616 
An Approver is (worn to diſcover all Felonics and 
 Treaſons. 629 
Whar ſhall be a good Plea in debt upon the Statute 
of 5 El, for Perjury. 


Office 8 Officers. 
Officer, Infant or Feme-covert may be one, 382 
What men Officers ſhould be _ 3243741744465 
Cauſes why 0fficers negle& their duries, 193 
Miniſterial Officers to take no Fees. 176 


How Coroners and other Officers are to be elefted 


_ 1744175,5582559 
Any of the Kings Officers comprehended under (Bai- 
Iift ) 


The difference between colore and vzrtute Offices. 7b. 
Whart Fees the Kings Officers may take. 
How Officers punithed that take part of, or reward 
for payment of the Kings debts, we 
Officers diſtinguiſhed by names, to put them in min 
of their duties, 


A Table. 


P AR. 


Where an Afſize lies of an Office. 
Clerks of Afſizes ro be appointed b 
Where an @fficer ſhall be puniſhed 
to ſue without naming his Lord. 
The Office of Lord Chamberlain of the Kings hots, 
Where Officers ſhall anſiver for their Deparics, 258 
Miniſterial Offices granted but for life. 468 
No new Office with Fees to be ereRed but by coin: 
mon conſent in Parliament, | $33,834 
New offices hurtful to the Common-wealth, 's 9) 
Officers to ſue and be ſued in their own Courts, + 
Where Officers may execute their places by Deputy. 


412 
Judges, .  4as 
or procuring one 


576 
Oath ex officio in Eccleſiaſtical Court not to be impo- | 


657 | 


| 
[1 
[ 
| 
| 
j 


| 


| Houſe, 


j . » M4 9 
206 | Lords in Parliamentare not to give Judgment againtt 


674 

Oppreſſcon. 
Great oppreſſzons in times of R. 1, and 79, 29 
Every oppreſſion 1s agaiſt Law. 48 
Great Extortions and oppreſſions when Statutes were 


made for Officers to take Fees. 74 
Greateſt Injuſtice ro oppreſs under colour of Juſtice. 


| 88 
New Courts, new Judges, new things tend to che 6p- 
preſſcon of the Subje, 540 


Ordinary, 


why ſo called, 398 
Why truſted, and what intereſt he hath in Inteſtats 


goods, and for whar reſponſible. 397,398 


P 
Parceners. 
H% ſuit ſhall be done done to King, and how 
to a common perſon by Parceners, 119 
Parcentrs may not fourch by Eſſoin. 250,25I 
Parcentrs ſhall preſent ro a Church by turn. 36g 


Where Parceners ſhall joyn in a Quare impedit, 7#b, 
Coparcentrs make bur one heir, 455 


| Pardon. 


| 

Where the King ex merito Zuſticie is bound to grant 
pardons, 316,317 

' A Pardon to Hum. Bohun Earl of Hereford & aliis. 538 


Parks vide Foreſts, 
| Parliament. 


' An order of Par/iament to ſend Judges into Ireland did 

| did not bind the Subjed. 4748 
Who are of the Lords, and who of the Commons 

2 


a common perſon for Treaſon and Felony. 59 


210 | Admonition to Parliaments not 80 bring in partial 


Tryals by diſcretion inſteed of per Legem terre. 51 
No charge to be levied on the people, not granted 
by Pariiament. 60,61 


398 | Intent of Parl;aments always juſt and reaſonable. 57 


Many 


P A R. 


Many As of Parliament in form of Charters. #78 
No Law or Cuftom of England can be abrogated but 
by authority of Par[zament. + "99 
Forreign Canons or Conſtitutions of Popes bind not 
till allowed by Parlzament, ib, 
Motions of Peticions though denied,entred upon the 
Parliament Roll. 99 
A reſolution of Parliament in a large form called a 


Statute. | 1 
Parliament 3 E, 1, not intangled with private mat- 
rers. 156 
Parliament ſummoned by advice of the private Coun- 
cel. 157 
Which ſhall be (aid a compleat Parliament and when 
an Att of Parlzameomt. 157,334 
All the Commons of Fnglard are repreſented by the 
Kuights, Citizens and Burgeſles. I 8 
Great diſcord between the King and Lords of Parl:- 
ament, 21 & 42 H.3. 126 
The proceedings in/paling Bills in Parlzament. 267 
4 E. 1. Lords and Commons fart together, 1/Þ 
The power of Parlzament. 274 
The end of Par!ianents, ro amend the Kingdom, and 
for due execution of juſtice. 280,526 
Things of difficulty anciently adjorned to Parliament. 
408 

Parliamnts anciently held twice a year. tb, 
An award in Par{tament is the higheſt Law that can 
be. 498 
What is faid to be done per Communicat* Anglie is by 
Parliament. , 6 26 
Commons of England cannot grant any thing but by 
Parliament. 530 
Either houſe of Parl;ament, being Courts, may take 
. voluntary Oarhs, $36 


Parliaments and the Common-Law, the principal 
means to keep greatneſs in Order apd dueſubjeR- 


ON, : 626 
Pa*liament cannot give Judgment againſt the King. 
635,536 

Parſon, 


Where a Par/on ſhall have a N#u0d permzttat for Com- 
mon. 406 


Where he ſha!l have an Aſlize of Nuſays. 406,407 


Where by Parſona alicnjus Eccleſie all Eccleſiaſtical 
perſons are included. 407 
Petition, 


Where a Defendant in pr. in capite recovers by de- 
faulr, the Meſne Lord fhall remedy for the renure 
by petition. 39 

Petition of Right in Parliament, 3 Car. Regis 53,54, 


: , = Ws: 
Where ſearch ſhall be granted in a Petition of Right. 
270 

Pleas and Pleading. 


What Tenanr to a pr. in capite may plead, 

Where a proteſtation avyails in a Plea, & econt*. 7b, 
What Tenant way plead in Rediſleifin. 8 
What way be pleaded in Appeal, vide Appeal. 
Where fines were paid for 07 Beaupleader, 123 
No deceipr to be uſed in pleadingyto inveigle Courts, 


IL3,LI4,LIF,L16,117 


Na falſe P/24 ought to be pleaded, 215 | 


A T able. , 


FEE. 


Where in ARion ſay Stat* party greived may ware 
the benefit by pleadirg in bar, ec, 229 

Where, in debt for aid againſt the Feir, Plainriff 
need not ſhew the Executors have no Aſlets, bur 
heir muſt plead in bar, ; 235 

What Plza a Vouchee may pl: 24, 2 

Whatis a good Pleain a Ceſſuiit. 296, 298 

Where one ſhall be received for feint plead, bt COR» 
tra. 


; | 72 
Whar Terant in Dower ſhall plead. ay. 


Entries of Records and pleadings give light in mi 


0 
Caſes. ; wp 
Where Plenarty 1s a good Plea, & e cont”, 


60,36E 
What ſhall be a good bar to an eſcape, ; — 


What ſhall be a' good Plea in a Raviſhment de __ 
2, '3, £ b] 

Whar ſhall be a good Plea to an Silze broughs by 

Tenant by Star” Merchant, &c, 297 
Every man to plead what is pertinent to his Caſe,414 
Whar ſhall be a good Plea In a reſummons. 442 
A Letendant by a falſe Plea ſhall not excuſe himietf 

of damages, | M 444445 
What ſhall be a good Plea to a Scire far”, 470 
What ſhall be a good P84 in bar of Execution of a 


Judgment. 1. 

Where per dures ſhall be a good Plea,oh e cont*. 482, 
8 

Where per minas ſhall be a good Plea,e e cont”. ph 


How a fine ought to be pleaded. 1 


L 
Who may plead to a Fine,partes finis nib?l Ladedions, 
and what form ſhall be uſed in pleading. 519,523 
Where Defendant may plead in abatement for want 
of true addition. $96 
What ſhall be a good plea in debt upon the Statute 
of 2 E. 6. for not ſetting out of Tithes, G5T 
What ſhall be a good Plea in debt upon the Statute 
5 El. for perjury. | 65 T 
Inrolment of a Bargain and fale not pleadable as a 
Feoffment, 672 


Pledges. 


Difference between pledges and Mainpernors. 20 
Where pleages ſhall not be diſtrained,if the principal 


be ſufficient. 


ite 

Where a Writ dz plegiis acquittandis lies, ib. 
Replevin is applyed to the Sheriff to take pl:dge and 
bail to the ſuperior Courts, 186 


Where the Sheriff ſhall be charged when he returns 
inſufficient pledges. 340 


Pope, 


Common enemy tothe Ring and Realm, 585 
Great abuſes of the Pope, $83,584,585 
Popes Bulls exempt not from payment of Tithes.652, 
653 

Pope endeavoured to take preſentations to the 
Churches from Lay-men at the Councel of Latr- 


Yan 273 


Poſſeſſion, 


Law favours poſſeſſion as an argument of right. 118 
Where the poſſeſſion of the Gardian is the Seiſfin of 
the Heir. I 


: 34 
After long poſſeſſion, omnia ſolenniter eſſe afta preſu- 
mi aebent. 362 


Prerogativs 


242 A 


PRE. 


Prerogatives 


The King hath temporalties of Biſhopricks and 
Abbies during vacation, and may grant _ 15, 
152 

Where the King may take Body, Lands, or Goods of 
his Debtor. PINS 

King by his prerogative cannot take or prejudice the 
Inheritance of any. 36,6 

All pretence of prerogative againſt Mag. Chart, taken 
away. 

King 1s, in Judgment of Law, - preſent in every 
Court, and may rake advantage of an Eſtople, 
though he be no party to the Record. 39, 55, 

269,431,549 

King cannot ſend any man out of the Realm againſt 
his will. R 4748 

King cannot give or promiſe lands or goods of one 
before artainder. : 48 

King cannot lay any new 1mpoſt upon Merchan- 
dIZe. ; $3,60, 61 

King may take none but ancient aids, tasks, and 
takings, ; : ; - 

What Statute the King may diſpence withal. 66,377 

The King ſhall be.ſaid ro be founder, though ano- 
ther joyn in Foundation. 6 

The King by grant derived the Leet out of the She- 
riffs Tourn. . 71 

King ſhall have forfeirure of marriage though nor 
named in Merton cap.6. if he make tender. g1 

King may diſtrain all Coparceners before or after 
partition. Ops ES. 

Where the King may diftrain Cattle in 72 Regia, 

131,132,133 


fr the Kings goods he wrecked he may make proof 


at any time, and is not tyed ro a year and a day, 
168 
King cannot command but by matter of Record. 
186 
King cannot arreſt one for ſuſpition of Treaſon or 
Felony. 185,187 
King can do wrong. 27,68 
Where the King may pardon datnages and 1mpri- 
ſonment, and where nor. ' 200 
Prerogative of the King how anciently called. 253 
Where the King ſhall be bound to warranty, 269 


King loſes no preſentation by Laps, 273 
King cannot be tenant by receipt. 346 
Plenarty no good Plea againſt the King, ' 261 
King might licence one to make an Attorney before 

any Statute. 378 


Ads of grace, and when the King loſes part of his 
rofit and Prerogative. 378,420 
Where the King ſhall have the ward though the land 
were held of him by poſteriority. 391 
Kings title not to be tried without warratit. 424 
Any man may challenge for the King ſhewing parri- 
cular cauſe. 431 
Kings Prerogative 15 part of the Law. 95 


TEES: 
All Lands are holden immediately or medtately of 


the King. ; $Ol 
Where the King ſhall ſer a fine adjudged to him- 
ſelf. ; 509 
The King may not choſe a Sheriff contrary to the 
Statute of Lancoln. $91 


Whar Prerogative the King hath 1n Silver or Gold. 
. —_ $76,577,578,579 
Riog (ciſed in poſſeſſions of Priors aliens in wars. 584 


187,207,681 


A T able. 


| 


PRE. 

No Judgment can be given againſt the King in Par- 
lament, 635,535 

Tithes in no Pariſh belong to the King. 647 

King may diſtrain in black acre for rent reſeryes cur 
of white acre. | 682 

King not bound by ſale of goods in Market overt. 


R A 
Where a Scatute ſhall bind the King wichout being 
named, and where not, 142, 169, 191,359, 681, 
32 
Where the King may diſpence with a Stature by 


non obſtante, and where not, | 60 
Preſcriptions 


Where a preſcription may be againſt a Statute, &>» & 
cont”. 21 
Where, in a Court Baron all Pleas are determinable 
by wager of Law, Lord may pre/cribe to deter- 
mine by Jury. 142,143 
Where one may have Wreck by preſcription.108,281 


Who may preſcribe to take fees, 210 
Fairs or Markets are by grant or preſcription. 220, 
221,406,495 

Particular Juriſdi&ions are by preſcription or grant. 
230,281 

2 | Felons goods, Utlaws, &c. grow not by preſcription, 
but by grant. 281, 495 
Whar liberties ſhall be allowed in a Quo warranto; 
281,282,495 


Who may have Common, and what Common by prc- 

ſcription. 477 

Who may preſcribe to be quit of Tithes. 645, 652, 
6 


What makes a preſcription for 'Tithes by PIs. 
Law. 653 
Where cuſtome for Tithes creates an Inheritance, 
Ir cannot be annulled by payment, or other mat- 
ter It payes. 653,654. 
Where a Modus decimandi hath not been paid by 
20 years, yer the pre/cript;on continues, ibs 


Preſentation, 


Where a preſentation to a Church may be received 
pending ſair, &> e cont”, 212,213 
Preſentations to Churches are temporal things. 273 
Where Patron after 6 months preſints, Ordinary can- 
not collate. ib, 
Collation by Laps is indulged to the Ordinary, 76, 
Ar Common-Law Clerks tnſtitured could nor be re- 
moved, 357 
Where Plenarty puts a rightful Patron out of poſſeſſj- 
on, 0. 
Where Plenarty is a good Plea, &> e cont', 350,361 
wW tre the Heir ſhall preſent though his Anceſtors 
could not have a Qugre Impedir. 359,360 
Preſentation tro a Chappel by the name of a Church 


| 


changes rhe name for ever. 354 
Where Parceners, ec, ſhall preſent by turn, 355 
Where the pre/entment of one Joyntenant puts not his 


Companion out of poſletſion, z0- 
What preſente? Ordinary may rcfuſe and for whar 
cauſe, 355,632 
Where, and by whom, the ſufficiency of the cauſe 
of refuſal of a Clerk (hall be tried, 632 
Where notice of refuſal ought to be given to the Pa- 
rron, &+ e cont”, FP 
Fffff Primy. 


PRI. 


What ſhall be paid for primer-/eiſin and by whom. 
9 


A T able. 


Priſon & Priſontrs. 
Impriſonment is only to bring men to tryal. — 43 
Where a Gaoler detains a Pri/oner after his Fees 
paid,the King may ſeize the Gaol. 43>53 
None to be impriſoned by a Juſtice of Peace but 1n 
the Common Gaol. 43 


Priſoners to be brought to ſpeedy Juſtice, 43, 533 


315 
Where one may be impriſoned for Felony or Treaſon 


before preſentment or indi&ment, $I 
Where upon ſuſpition, common fame,or heu and cry, 
one may be impriſoned by warrant. $1,52 


Where one may be arreſted by warrant in Law. 52 
Every legal warrant for impriſonment muſt be under 

hand and ſeal, and the cauſe expreſied. $51,591 
No man to be impriſoned but for certain cauſe, 53, 


$9 

Which ſhall be ſaid to be falie Iwpriſonment, and 
apainſt Law, $3,54,100,103,104,615 616 
Where by writ upon ſuggeſtion one may be i»/pr/- 
ſoncd. 53 
What remedy for one z»priſoned contrary to Mi2g- 
na Charta. 55 
Where one may be committed for a Contem pr. 83, 


All Priſons are the Rings, , but a Subje& may be 


Keeper. _ 100,589 
Upon every Aion grounded upon a Star' the par- 
ty ſhall be fined and impriſoned, 131 


Where one may be impriſoned for not going out up- 
on heu and cry. | : 172 
Where he that hreaks Priſon is not ba1lable. 188 
What impriſonment the King cannot pardon, 209 
Priſoners are to be humanely delt with. 315,316 
Where Priſoners may be laid in Irons. 381 
A Priſoner muſt live of his own. ib, 
Where a Raviſher of a Ward ſhall be impriſoned. 439 
What ſhall be ſaid to be an impriſonment. 482,589, 
59O 

Where a Priſoner ſhall avoid his own a&, &> e contra 
433,484,516 

Where breaking of Priſon ſhall be Felony, &x e cont”. 
. 589,590 591,592 

Where oye commitred by an Eccleſiaſtical Courr, 
may be diſcharged by a Temporal Court, 615 
Gaols cannot be ere&cd but by AR of Parliament, 


705 
Priviledge. 


A priviledged perſon may have a Habeas corpus retur- 
ned in Co. Ban. or Exchequer. 55 

Whar priviledge the Kings Tenants have, 

Officers ſhall be priviledged ro ſue and be ſued in 


their proper Conrts. F5l 
Przviledge of SanQuary taken away per 21 Face cap, 
28. 62 


3 
Kings Servant privledged in reſpe& of atrendance, 


PRO. 


Plantiffs more przvileaged in tranſitory ARions than 
real, 245 


Privies and Privity. 


What Priv7es ſhall be bound by a fine. 515 

Where Privies in blood may aver againſt a fine. 519 
Procedendo, | 

The ſeveral kinds of Procedendo's 26 


4 

Where the Procedendo ſhall be granted where the King 
1s party. 7b, 
Where Aid is erroneouſly granted the Defendant 


ſhall have a Procedendo ſine dilatione, 270 
Procedendo's in Aid frequently granted, 27L 
Proces, 


Proces in Law 1s by the Kings Writ or due procee- 

dings and warrant in Deed or Law without 
Writ. gl 
A Countment by lawful warrant in Deed or Law, is 


accounted due Prozes. $2 
What Proces are tn a Quare impedit, 124 


What Proces lie in account, 143,144 
Officers nor to be diflurbed in execution of Proces. 


; 194 
What Proces are 1n a Sczre fac? 470 


384 | Proclamation. 


48 H. 3. Proclamation made contra ſuggerenter, We. 
Reg:m velle exigere tallagia intonſutta, &# introdu- 
| cere extraneos. — $9 
Proclamation proi.ibiting Importation of Wine a- 
gainſt Law. 62,63 
Where Proclamation ſhall be againſt the deforceor 
of a Ward. I13 
Where in a reſummons of Ward a Proclamation ſhall 
be awarded, @* e cont”. 113,114 
Where by ſpecial proviſion, a Statute may be mage 
void by proclamation. 742 
Uſual tro give notice of Statutes diſcontinued by 
proclamation, 743 


A 


Prohibition. 


Where a prohibztion lies for a Tenant when his Lord 
would compel him to ſhew his Deeds. 142 
New prohzb:tzon formed upon Articuli Cleri, 600 
Articles concerning undue granting of prohibitions 
preſented by the Archbiſhop of Canterbury to the 
Lords of the Councel, 234. 3. Fac. Regis. Gol, 


: 602, Kc. 
What power the King hath to reform abuſes in 
| granting prohibitions, Gol 
| What time a Defendant hath to ſue a prohibition.6o2, 
| 616 
; How many prohibitions granted, tempore Eliz. uſque 
| ace : 603,604 
| Where a conſultation may be granted without ex- 
| proneng the cauſe. 60g 
| Where a prohibition lyes for Simony. 608 


631 . . . 
All privileage of Exemption for repair of bridges habe ycns and upon what ſuggettions probibitions 
70 


taken away per 21 H. 8. cap. 5, 4 


may be granted, & e cont', 608, 609, 610, 611, 
612,613,614,615, 616,617,618,619,520 
Where 


QU A. 


ſed, : G11 
Where the Exchequer may grant a prohib;tzon to ſtay 
a ſuit againſt a priviledged perſon. 624 


Divers prohibitions for Tithe-wood, 644,645 
Where a prohibition for tithes is grancavle, without 
proof of the ſuggeſtion, & e cont's 662 


Property. 


Whart ſhall be a good ſale of horſes, &c. in Fairs or 
Markets to alter property. 713,714,715,716,717, 


718,719 
King not bound by fale of goods in Market overt.913 
Sale of goods by covin alters no property. zb. 


Puryeyors 


What corn or cattle a pyrveyor may take. 33434353 
170,171,223,224 

Where Purveyors may take timber,ana where nor.35 
No Statures againſt purveyors expounded, 171,224 
How purzeyors not paying for vigual ſhall be pu- 
niſhed. an ; 224 
How the Kings houſe was provided of vittual be- 


fore purveyors WETE, $42,543 

A purveyors duty. 5435544 
The great abuſes of purveyors. 543,544»545 
What the purveyarce of wine is 544 
What a purveyor may take in the Kings travel, and 
whar for his ſtanding houſe. 645 

P:rveyors Commiſſions to be under the great Seal, 54 

To whom parveyors muſt accompr. ib. 
-What ſhall be felony in a purveyor, 546 


Q 
Nuare impedit, 


I's Communts ia banco in Nuare zmpedit ſhall be 
every I5 Or 21days. 123 
No tſloin to be allowedin ©. impedit. 124,125 
Whart proces were at Common-Law, and what now 
in a Quare impedit. : I24 
Where a writ ſhall be awarded to the Biſhop with 
or withour the plaintiffs making title, 124,125 
Where damages bur no coſts ſhall be recovered in a 
Quare impedit. 125,362,363 
Where a writ ſhall be awarded to the Vicar gene- 
ral. 12 
Where Juſtices of Niſ; prius may give Judgment ja 
Quare Impedit preſently. 7,424 
The antiquity of Quare impedzt, 355,357 
Who ſhall have a Quare zmpedzt upon an uſurpartion. 
58,35 
Who ſhall have Quare impedit upon yy, np. -5g 
Where the heir ſhall preſent, though his anceſtor 
could not have a Q uare impedit. 359,360 
Where plenarty is a good plea 1n Quare impedit, & 
e cont”, 360,361 
Where upon an uſurpation one may have a Scire 
fac, and ſhall nor be driven to his Quare impedit. 


: hs 362 
Who may joyn in Puare- impedit upon an uſurpa- 
t10n, 365 


A T able. 


Where the ſuggeſtion of a proh;b;tzon may be traver- 


| 


i 


| 


0U0. 


Quarentine. 


Where and when a feme ſhall have her Q14v2entive. 


16,17 

Where a feme by marriage Ioſeth her Quaitn- 

tine, 17 
Nuten, 

Queen dowager may not marry without the Kings li- 

cence, 18 

Nueen for treaſon ſhall be tried per pares, 6 


Queen dowager by marrying under her degree lo 
ſeth nor her dignity. ih. 

A forreign Queen marrying in Z»glard ſhall bring 
Aion by the name of Queer. 7h, 

Elianor wife to H. 3. after became a Nun, 79,80 


Where plenarty is a good plea againſt the Queer, 


rhough not againſt the King. 351 
Queen Elizabeth called Anglie amor. 578 


Quid jwis clamat, 


Who ſhall be compelled to attorn in 247d jur7s £!r- 
mat, 07 


NQu0 warranto, 


Statute of Nuo warranto made 6, not 30 E. 1, 279 
What liberties ſhall be allowed in a Quo warrants. 


. _ 281,282 
Where upona diſcent of Franchiſes the King is put 
toa Nu warrant. 282 


Qu» warranto is the Kings writ of franchiſes. 7b, 
In 240 warranto Judgment final 15 given for or a- 

gainſt the King. 282,495 
Salvo jure ſaves any other title then that adjudged in 


Duo warranto. | 282 
Kings Attorney may not ſue a ©u9 warranto withour 
writ, | wars 


Wherea 9uo warranto may be determined. 494 
Firſt Duo warranto for land brought 31 E. r. 495 
Duo warrants is a legal courſe, but full of rigour 

ib, 


Duod ex deſorceat, 


Where, for, and againſt whom ir lies. 349, $59,391, 
352,480,431 

If tenant in dower, renant per curteſfie, or tenant 
for life had loft by default, they were wichour 
remedy till a ©z0d ez deforceat given. 350 
Who ſhall join in a Ood ez deforceat. 351 
What ſhall be ſaid to be a default in a Pu0d £7 dv- 
forceaf. FI 
Where one fQuod ez deforceat lies upon another. 76. 
Who may vouch to be vouched ina ©4294 ez defor- 
ceat, 352 
What Plea may be pleaded ina Qzod ez deforcear. 
tb. 

Where a Quod ei deforceat is maintainable, where 
no youcher lies, ib, 


Frfffcs 


5 


REC. 
Nu0d permittat, 


Where a 9n0d permittat lies for a nuſans. 4os, 406, 


407 

Where it lies for a Common. 4c6, 407 
Where a 9uod permittat lay at Common Law. 407, 
41ll 

R 
Rebutter, 
\ \ 7 fere and who may rebut. 117, 118 
Recommigances 


What lands or gooc> may be extended,and whit not, 
394139 55395,397 

Where there are ſufficient goods, lands ſhall not be 
extended. : "83 
Where conuſor may enter without a Scire faczas, & 
e cont”. 395,678,679,680 
Where an Aſhze lies if the extender be ouſted. 396, 
| 397 


Recovery. 


What credit the Common Law gives to Yecoverzes. 
321,322 

Where one may falſify a recovery. 322,323,324 
Collufion in falſifying recoverzes to be inquired by 
Commitſion. | 323 
What remedy to avoid a feigned recovery, 2 
Who ſhall be bound by a vecovery by default. ib, 
Where a recovery againſt the'husband ſhall bind the 
feme. ; | #b 
Recovery by reddition is not of ſo great accompt as 
by default. 349 
Wherea feme ſhall be barred of dower by recovery 
againſt the Husband, Oe cont”. 349,350,351433 2 
Where more or leſs then 1s duc be demanded, what 
| ſhall be recovered. 


, : $03,504 

Laws made for eſtabliſhment of recoverzes. 5195 20 
Rediſſeiſin. 

When and where ir lies, 83,84,115,416,417 

What tenanr may plead in rediſſes/in. 83 


The Judgment in r247ſſe;ſen. 


82, 83 

Who may inquire of red:ſſe;ſen, and how to be tried. 

84 

Where a po{t diſſeiſn lies. ib, 

Where and by whom one 1n execution for rediſei- 

ſin ſhall be delivered. _ I15 

Double damages ſhall be given in red;ſſeſn & poſt 

diſſeiſm, 416,417 
Reſerence, 


P.:r legem terre in Mag. Cha. £4.29. refers to the whole 
Chapter. , 4 
Reference for making bridges and banks to H. 2, time 
29 
Reference for Eſcuage to H. 2. time, 76 
Ancient Statures that refer to other Statutes mention 


not the year or Chapter, becauſe ſureſt and moſt 
parliamentary 


A T able. 


$71 | 


REL. 


Relief, 


What relzefs Earls, Barons,and Knights ſhall pay. $,6,7 
Antiquity of reef. | 
Biſhops and Abbors paid nc relzeſs. 7 
Tenant per Cornage ſhall pay no relzef. 9 
If an Honour ſhall come to the Kings hands, the ſame 
relief (hall be paid as to the Baron. 64 
Relief 1s no ſervice, but a due by reaſon of the ſer- 
VICE, gs 
In Avowry for a relief how Seifin muſt be alledged, 
7b, 

What remedy the Lord hath upon a Feoffment made 
by colluſion. 


10 
A relief in old books called ſimplex Seiſina, 134,135 
Retiefs made certain by Mag. Cha. Cip. 2. 232 


Whar a velzef 15, 233 
The King not bound by z7. 1. cap. 36. but may take 
ſuch relzef as was due before. zb, 
Relief is ablolutely due to the Lord in reſpeR of his 
Surety. 234 
Tenant for 1:fe ſhall have rele. 10, 


Religion. 


Where a re!7gious perſon becomes vagrant, an 4- 
poftato cap:endolies. 


53 
Jeſuirs policy to ſhadow treaſon under colour of re- 
ligious confeſſing. 629 


RemoLer de Records. 


What Aﬀions may be removed out of the County 
Court with or without ſhewing Cauſe. 312 


No plea to be r:oved out of London by Tolt or Po- 
ne, 


; 324 
Where a Replevin may be removed by Pone, & 2 con- 


tra, 339,340 
Where admeaſurement de Dower or Paſture may be 


removed. 36 


: : d 9 
Where Commulſioners of Oter and Terminer ſhall be 
removed 1N Ba. Regis. 419 


Rents. 


The ſeveral kinds of vents. 19 
Where incroachment of rent ſhall be avoided in A- 


voury. 
Where rent ſhall be apportioned, | 


21 
$O 

Where a rent may be reſerved upon a bargain 2 
ſale. 673 


Replevin, 


When and where replev3; ought to be made. 139,140 
Of what value the Sheriff may hold Plea in replerin. 
139, 312 
How, and by whom, deliverance ought to be ade 
in 7eplevin. 139,140 
Where the Sheriff may enter a Franchiſe ro make 
replevin, ib. 
Original repleviz is in nature of a Juſtices. 140 
Lord of a Franchiſe cannot demand Conufaps, in a 
replevin, th. 


Repltvin 1s by the Sheriffs, bail by ſuperiour Courts. 
I 


50 
Where 


RET. 


Where Seiſin in Services is traverſable in Avowry. 


296 | 


Where replevin may be removed without ſhewing 

cauſe, & econt'. 339,340 
Whar is the time of limitation of Avowrys, 340 
Where, and for whom,a ſecond deliverance lies, 340, 


741 


what remedy againſt the Sheriff that returns nichel | 


in replevinor ſecond deliverance. 340 
What a return irrepleviſable 15 to be, and what 
' Court may grant it, By 3404341 
Second deliverance is a Suptrſed' to the Sheriff, 341 
Where incroachment of Rent ſhall be avoided in A- 


21 
hard th Avowry for a Releaſe, Seifin of Services 
muſt be alledged. 96 


Receipt. 
Where the feme ſhall be r:ceived upon the Husbands 
AR or default. 342,343»34493452346 
Where, when, and by whom 7ecezpt 15 to be prayed. 


343 
Whart priviledge Terant by receipt ſhall have. 344, 


3453345 
What eſtate tenant per receipt muſt have, * 345,345 
The King cannor be renant per 72cezpt. 46 


TD 
Where upon feint pleader, nient dedive, & nabil dicit, 


one ſhall be received. | 7b, 
Receipt is grantable tn Scire fac”. 470 
Reſtitution. 
Where re/titution of ſtola goods ſhall be made. 714 
ReſumMmons. 
where a reſummons lies. A444442:45 6 


What an heir or executor may plead in a reſummons. 
442 


"Retorn of writ. 


What yetorn muſt be made upon an Hab'4s £07 us. 55 
The Sheriff may not yetorn that he could not del- 
ver a difireſs becauſe he was reſiſted, for he may 
take Poſſe comitatns. ; on 
What remedy agaiſt a Sheriff for retorning Nechil 1n 
a Replevin or ſecond deliverance. 340 
Where a 7etorn irrepleviſable may be. 240,341 
What miſchiefs were at Common Law about retorns 
of writs, and how remedied by i. cap. 39. 451, 
| © 45244533454 
Where an A&jon lies againſt a Sheriff for making a 
falſe retorn. 452 
An inſufficient vetorn all one with a Nichzl, 453 
What ſhall be accounted ifſues which a Sheriff may 
retorn. A 
Where Tarde way be Yetorned. $67,558 
In criminal cauſes in the County where Ba.Kegss hits, 
a Venire facias may be retorned preſently. 568.550 


Why 15 dates were given for retorn of writs® $57 
Robbery, 

For what v09berzes the Hundred ſhall anſwer. $5659, 

$70 


A Table. 


SCT. 
Where reſtitution ſhall be made to the party robbed 
notwithſtanding a ſale in marker overt. 714 


Rogues. 


; Many good Laws made againſt rogues, vagabonds,and 
fturdy beggars. q28,729 

{ Whar r0guts or other perſons may be committed to 
&.the houſe of Corre&ion. 930, 731, 732, 733, 


734 
S ' 
Sacriledet. 
For Sacriledge Clergy 1s not grantable, 150 


Scire facias. 


Where ſeveral Scire ſacias may iſſue upon one Re- 
cognizance. 395 
Where execution of a Judgment may he kad, with- 
out a Scire faczas. 3954395 
Where conuſor ofa Statute, &#c. may enter without 
a Scire far”, & econt*. 354,678,670 
Where a Scire fac* ſhall go to the Executors of a 
Judge to certifie a Bill of Exceptions, 428 
Where a Scire fac* ſhall go to the Executors of the 
Earl Marſhal. 7b. 
Where a Scire fac” lay at Common Law in A&ions 
| real, but nor perſonal, 459,470 
Where a Scire fac* ſhall be brought partly upon a 
Record, and partly upon a ſuggeſiion. 470,479 
What proces were ouſted in a Scire fac* by i. c. 45. 


70 
Where eſſoins and view are ouſted in Scire /ac”, *s. 
Aid,age and receit granted in Scire fac?, zb, 
What a Defendant may plead in Scire fac?, tb, 
Where upon a fine ſr grant & yerder one may have 


a Scire fac* though he could not, have execution. 
TI 

Heir, executor or adminaſtrator cannot ſue hy 
tion within the year, bur muſt have a Scire fac”. 
th, 

Where Judgment 1s given in Com" Panc', and affir- 
med within the year in Banc* Regis, party may ſue 
execution. 1b. 
Where a Scire f:c* may be general, and where the 
rertenant muſt be named. 472 
Where the King may re-ſeize lands without a Scire 
fa, & e cont?, $72,573 
Where conuſee of a Statute being ovſted ſhall be 
reſtored to his poſſeſhon by a Scire facias. 673, 


; 679,680 
Where the alienee of tenant p:r currefie ſhall have a 


Scrre far? againſt the heir who hath lands by dcf- 
cent, 679 


Where upon a traverſe of an office, one or more 
Scire fac* muſt be ſued, 691,594 


LTH 


Who is Keeper of the great Sat, and what ought to be 


pafſed under ir. $52,553354,555,5 56,31 32545 
0 


SET. 


Who keeps the privy Seal, and what may be paſſed 


under It. 2 $54,555,556 
Who keeps the Signet, and what may be paſled un- 
der it. | $56 


Who keeps the Seals of the Kings Bench, Common 
Pleas and Exchequer, and what ought be ſealed 
by them. 585 


Second deliverance vide Replevin. 


Seiſin, 
Where ſeiſin of annual ſhall be good ſeiſin of acci- 
dental ſervices. 96 
What ſhall be ſaid a ſufficient ſe;fin tro make a feoft- 
ment. 244 
What ſhall be ſaid to be a ſe;ſjs whereupon one may 
vouch, zb, 
Where ſei/in may be counterpleaded. tb, 
Where ſeiſin of ſervices 1s reverſable, and where 
not. 295 
Stiſure. 


No mans lands to be ſeiſed into the Kings hands be- 
fore office found, 206,207,573 
No felons lands or goods to be ſezſed before attain- 
der. 206 
Where an Eſcheator may ſeiſe lands afrer office found. 
2c5,:07,689 

Where a Sheriff may ſeiſe lands upon a Habere fa- 
ctas poſſeſſionem. ; 206 
Where if the Kings officer ſ:ie lands wiihouc autho- 
rity, he ſhall not have aid of the King, or a Re- 
ge incouſulto. | ny 
Where the King cannot ſeiſ: purpreſtures ill due 
conviction. $72 
Where the ſeiſure is not lawful the party ſhall be re- 
ſtored to the meſne profits. 572 
Where the King may reſeiſe lands without a Sczre fa- 
Cias, & 8 cont”, 572,573,656 


Serjeant at Law. 


Str jeants at Law and Apprentices not to uſe any 
deceit in pleading to inveigle Courts. 213,214, 
215, 216,217 
Apprentices refuſed cill charged by Parlia:nent to be 
Serjeants. 214 
Antiquity of Serjant at Law, #b, 
Oaths of Serjants and Kings Serjant at Law, 7b. 
A Serjant at Law called a C, 214,511 
What ſhall be maintainance in a Serjant at Law, Ap- 
prentice, or Attorney, @ e cont”. 663, $6 
AF refuſing to be a Serjant ſhall be once fin- 
ed, s 597 
Where Serjants and Apprentices ſhall incurr a Pre- 
munire for Pleading Bulls of Popes not warranted 


by 28 H. 8. cap. 16. 633 
Sheriff. 

Per Balivi, Sheriffs included. 19,144 

No Sheriff to hold Pleas of the Crown. | 30 

. Anciently Sheriff and Biſhop went Circuit. 70 

Sheriff to take no fees but of the King. 94, 191,209, 

- 210, 416 


A T able. 


SHE. 


Proclamation ſhall be made where one cannot be 
arreſted. I 


, . "4 

Sheriff to make deliverance of diftreſs upon Reple- 
vin. 138193,194 
Sheriff hath cuſtodiam Com”. 172 
How Sherzff was and is to be ele&ed. 174, 175,175, 
558,559 


Sheriff and Coron:rs conſervators of the Peace, 174 
Sheriffs authority ceaſes not by derniſe of the King. 


175 

Where a Certiorari may be direRed to the Sheriff. 156 
Who is Bailiff by the Sheriff. 186,187,188,189,190 
Where a Sheriff ſhall be puniſhed for taking inſuth- 
cient Bal, or returning inſufficient pledges. 150, 
40 

Sheriff is Judge 1n his Tourn. 4 
Under-Sherzff an ancient Officer. 190,191 
Where Sherzf ſhall anſwer for his Under-Sheriff or 
Eajlies. 191 
Sheriff per 1 E, 4» Cap. 2, to deliver all indi&tments 
and preſentments taken before him at the next 


Quarter-Seſfions, I9T 
Every man bound to aſliſt the S%erif. 193 
Where the Sheriff may take Poſſe Com. 193, 194, 

7 TS Ees 299,494 
Sheriff to receive Iſſues in Eyre. 255 
Where Sheriff may reſiſt them that offer to do wat 

upon a Writ of Eſtrepment. 329 
Whar remedy againſt the Sheriff for returning NzhzL 

ina Replevin or ſecond deliverance. 340 


Where an Aion lies againſt the Sheriff for return- 
ing thoſe to be Jurors that ought nor to be. 447, 
448,561 

Where an Aion lies againſt the Sheriff for a falſe 
return, or imbezilling a writ. 452 
What iſſues, and what for iſſues a Sheriff may re- 


turn. = 452 453454 
A Sheriff 1s but an officer and hath no day/1n Court. 


a 453 
Sheriff may not let his Bailiwick, nor take any 
thing for making under officers. $56 


Socafe, 


What it 1s. 44 
Heir in Socage is of age at 14. and ſhall haye accounr. 


135 
Where Gardian in Socage ſhall be puniſhed for waſt. 


135 
Soldter, 

Where a Solder that receives Preſt mony or wages, 
and runs away ſhall be arreſted, 53 

Statutes. 
Statutes of King Inas in anno 727, 268 
Statutes of King Alfred 1n anno goo. 3b, 
Statutes of King Ethelſton in anno 940. ib. 


Statute called the Aſhze of Clarendon 1c H, 2, 6G 
Magna Charta edita 9 Hl. 2, 


Capita : fo. 


r Franchiſes 1. ONS 
2 Relief 1. 


ST A. 


Capita 

3 Wards I, 

s Waſt 2, 

6 Wards 2. 

qo Femes 1. 

8 Debt al Roy r, 

9 Franchiſes 2. 

10 Tenure 1. 

11 Common Pleas 1. 
13 Darrein Preſentment r. 
14 Amerciament 1. 

15 Banke 1. 

16 Banke 2. ( this ot of uſe ) 
17 Pleasof Crown 1. 
13 Debt al Roy 2. 

19 Caſtles 1. 

20 Cafiles 2 

21 Purveyors I. 

22 Forfeiture 1, 

23 Wearcs I. 

24 Righr 1, 

25 Weights I. 

26 Fine al Roy 1. 

27 Wards 3. 

28 Wager of Law r. 
29 Liberty of SubjeQ I» 
30 Merchants 1. 

31 Tenures 2. 

32 Tenures 3. 

33 Vacations, &c. 

34 Appeals 1. 

35 County & Tourn I. 
35 Mortmain 1. 

37 Eſcuage 1. 

38 Franchiſes 3. 


Merton edit. 260 H. 3+ 


Capita 
1 Dower I, 
2 Wills r. 


3 Rediſſeiſin 1. 

4 Approvements I. 
5s Uſury 1, 

6 Wards 4. 

7 Words 5. 

3 Limitations 1, 

9 Baſtardy r, 

1o Attorney I. 

11 Foreſts, 


Malebridge edit. $2 H. 3. 


Capita 

1 Diſtreſs 1. 

2 Diſtreſs 2. 

3 Diſtreſs 3. 

4 Diſtreſs 4. 

s Confirmation 1. 

6 Wards 6, 

7 Wards 7. 

8 Rediſleiſin 2. 

9 Suit 1, 

10 County & Tourn 2, 
11 Beaupleader 1. 

12 Daiesin Bank, & Qua. 3npedit. 
I3 Eſſoin Is 

14 Jurors r. 


A T able. 


fo. 
101,102 
104 
Iog 
106 
108 
109 
113 
14 
IIs 
120 
122 
123 
126 
127 


Capita 

Is Diſtreſs g 

16 Mortdancefter x 
I7 Wards 8 

18 Amerciaments 2, 
Ig Eſſoin 2, 

20 Faux Judgment 1, 
21 Replevin 1, 

22 Freehold 1, 

23 Accompt 1, 

24 Wards, 

25 Juſtices in Eyre. 
26 Murder 1, 

27 Voucher 1. 

28 Bail & Mainpriſe 
29 Monaſteries, 8c. I, 
30 Entry of Writs 1. 


WW. Is edit. 3 E. lo 


Capita 
1 Monaſteries 2, 
2 Clergy r. 
3 Eſcape, 
Wreck 1. 
s Eledion x, 
6 Amerclamet 3. 
o Purveyors 2. 
3. Beaupleader 2, 
9 Robbery r. 
10 Coroners r. 
11 Odio & Atian 
12 Felonie 1. 
13 Rape 1. 
14 Appeals 2. 
15 Mainpriſe 2 
16 Diſtreſs 5. 
17 Diſires 6. 
18 Juſtice in Eyer 2. 
19 Debtal Roy 3, 
20 Forreſts 2; 
21 Wards 9, 
22 Wards 1c. 
23 Debt 1. 
24 Afſize 2, 
25 Champerty 1. 
26 Extortion 1, 
27 Extortion 2. 
28 Maintenance 4, 
29 Deſceit I. 
30 Extortion 3. 
31 Toll, 
32 Purveyors 2. 
33 County & Tourn 3. 
34 News 1. 
3s Arreſt 1. 
36 Reaſonable Aid r. 
37 Aſſize 3. 
38 Attaint 71, 
39 Limitation 2. 
40 Voucher 2, 
41 Battle &+ grand Afſſize, 
42 Eſſoin 3, 
43 Eſfſoin g. 
44 Eſloin 5. 
45 Eſtreats 1. 
46 Juſtices des Benches, 
47 Age I. 
48 Prochein Amy. 


49 


ST A. 


fo. 
131 
133 
135 
136 
137 
138 
139 
142 
145 
144 
147 
148 
149 
I50 
I53 

7h, 


fo. 
I59 
163 
I65 
1565 
168 
169 
170 
I7T 
3b, 
174 
177 
7b, 
180 
182 
I34 
IgT 
192 
196 
197 
198 
20T 
202 
204 
206 
207 
209 
210 
212 
213 
218 
219 
223 
225 
7b. 
229 
231 
235 
237 
238 
239 
246 
248 
250 
25I 
254 
255 
256 
259 
Dower 


ST A. 


Capita 

49 Dower 2. . 
& Prerogativd Regis. 
sT Afſize 4+ 


Stat" de Bigamis, tdit” 4 F.le 


Capita 

1 Aid leRoy 1 
2 Ald le Roy 2. 
3 Aid le Roy 3. 
4 Purpreſture 1, 
s Clergy 2. 

6 Voucher 3, 


Stat* de Gloacefier, edit' SE. 1. 


Capita 

T Damages I» 

2 Ape 2. 

3 Warranty I. 
4 Ceſlavit I» 

5 Waſt 2. 

6 Mordanceſter 2, 
7 Entre 1. 

8 Treſpas 1. 

© Pardon 1. 

10 Effoin 6. 

11 Diſceit 2. 
12 Voucher 4+ 

13 Eſtrepment I, 
14 Damages 2. 
15s WINES Is 


We 2. dit. 13E. to 


Capits4 

1 Tall 1. 

2 Replevin 2. 

3 Cui 3n vita 1; 

4 Dower 3. 

s Adyowlſon r. 

6 Youcher. g. 

ns Admeaſurement de Dower 1. 
8 Admeaſurement de paſture 1. 
9 Meſne 1. 

x0 Juſtices In Eyre 3. Attor. 2. 
11 Accompt 2. 

12 Appeals 4. Effoin 5, 

13 Indi&tments 1. 

14 Waſt 5. 

1s Prochein Amy 2. 

16 Wards 11. 

17 Eſloin 8. 

13 Execution 1. 

19 Ordinary I. 

20 Cofinage 1, 

21 Ceſlavit 3. 

22 Waſt 6. 

23 Execurtors 1. : 

24 N«ſans quod permittat jurss uttums 
25 Aſfſiſe 5. 

26 Rediſſeſin 3, 

29 Eſloin 9, 

28 Eſſoin 10, 

29 Oyer & Termintr bs 

3o Niſt Prius 1:; 

31 Exception I. 

32 Mortmain 2, 


A T able. 


fo. 


261 
263 
265 


|Capite 

33 Croſſes r, 

34 Rape 2. 

3s Ward 12 

36 Procurement I. 
37 Diſtreſs 7. 


fo. | 


268 
270 
271 


zb. 


273 
274 
| 


' 


fr. 
283 
290 | 
292 | 
295 | 
299 
307 | 


_ | 2 Purveyors. 


399 
400 
493 
404 

ib, 
408 
416 
417 


18 
*; 
420 
426 
42 


38 Jurors 2, 

39 Retorn de Vicount, 
40 Ape 4. 

41 Cont. formam collationis 1 
42 Fees 1, 

43 Citation 1, 

44 Fees 2. 

45 Execution. 

46 Approver & Aſflize 5, 
47 Fiſh & Fiſhing. 

48 View, 

49 Champerrty 2, 

so Account” ſur Stat”, 


Statut” de Circumſpefie agatis, edit, 13 E, r. 


Statut” de Quo Warranto, edit. 18 F. 1, 


Statut' de W, 3. edit, 18 E. 1 Mele) 


Cap. 1,2,3. Puia tmptores terrarum, &c. $00, gor, 
502,593 

$06 
$10 
$21 
525 
0s 

$25 
526 
527 
ib. 

527, 528, 529 
$30 


Statut' de Judaiſme, edit. 18 E, 1. 
Modus levandi fines, edit. 18 E.r. 
Statut* ae finibus levatis, edit, 271 E. Is 
Confirmatio Chartarum, edit. 25 E. 1. 
Capita 
1 Confirmation of the great Charter. 


3 Great Charters to be ſent to Cathedrals, 

4 Infringers of them ro be excommunicated. 
5 6 Nonew aids to be taken, 
7 Maltolr releaſed, 


De Tallagio non concedendo, edit. 28 Ee 1, $32 


Capita fo. 
1 No tallage to be levied but by common conſent 

in Parliament | 632 
2 Purveyors. $34. 
3 No Maltolr to be taken of Wool. zb. 
4 Confirmation of Liberties to Clergy. 7b. 
5 Pardon to the high Conſtable and Ea1 Marſhal. 


535 
$3L 


fo. 
538 
543 


Articulz ſuper Chartas, edit, 23 E. 1. 


Capita 

1 Confirmation 2, 
2 Purveyors 4 & 5, 
3 Marſhalſea r. 

4 Common-Pleas 1, 
5s Chancery 1, 

6 Seat 1, 

7 Dover Caſile r. 
8 Sheriff 2, 

9 Jurors 3. 

Lo Conſpirauit I. 
11 Champerty'3. 
12 Debt al Roy 4s 
13 Sheriffs r, 

14 Hundreds, 


15 Praces 


ST 4. 


16 Proces I. | 567 
16 Retornde Vic", 568 
17 Proclamation I. 869 
18 Walt 5. $21 
19 Livery, &c. 572 
20 Gold, &c. $74 
Statut* de aſportatis Religioſorum, edit. 35 E. a 

«80 

Part of this Statute is left out in the Printed Hooks 
| 504 

Statut" de ſrangentibus priſonam, eait, 1 E. i 
$09 

Statut* de militibus, edit. 1 E, 2, $93 
Articuli Cleri, edit, 9 Ex 2» I 
Capitds fol. 

1 Prohibitions 1. 615 
2 Prohibitions 2. 7, 
3 Prohibition 3. 620 
4 Prohibition 4. 7b, 
s Prohibition 5. 21 
6 Juriſdi&ion 2, 622 
7 Excommengment I. 622 
3 Reſidence 1. 623 
9 Diſtreſs 6. 627 


10 Abjuration 3- Appeal 6. 628 
11 Monaſteries. 


629 
12 Excommengment 2. 630 
13 Ability & Nonability. 631 
14 Ele&ion 2. 632 
15 Clergy 3. 633 
16 Clergy 4+ 637 
Stat? 18 E, 3. Cap. of Tithes. 639 
Stat' 2 F. 5 Cas. 13. of Tithes. 648 
Stat* I H. 5. Cap. 5. of Additions. 655 
Stat? 27 H. 8. Cap. 15. of Inrolments. 671 
Stat” 32 H. 8. Cap. 5. of Executions, 677 
Stat' 32 H. 8, Cap. 38. of Marriages. 683 
Stat? 2 E. 6. Cap. 8. of Offices, 688 
Stat” 22 H.,8., Cap. 5. of Bridges, 667 


Stat? 42 El. Cap. 4. of charitable uſes, 
Stat, p El, Cad. 12. Sellers of horſes &c. 713 


Scat” 39 El. cap. 5, Ere&ion of fol: 


. tals and Houſes 
Stat" 21 7a, CAP. I. of Corre&ion. 


Stat? 5 7a. cap. x. Rogues, Vagabonds, &c. 728 
Stat' 31 El, cap, 5, Cottages and Inmates, 


737 
Stat' 14 R. 2. Ca,1,2. 
2 Fl. 3. cap. 5, > of Imployments. 741 
4 H. 4+ VC. g 


Stat' 25 H. 8. cap. 25, concerning Printers and Bin- 
ders of Books, 774 


Concerning Statutes in general. 


Rules obſervable in the conſtruRion of Statutes” 25 
31,84,112,148,287,301,460 
Where long uſage may prevail againſt a Statute. 28 
Where a Stature fhall bind the King without being 
named, and where not. Vide Prerogative. 
Where the King may diſpenſe with a Statute by 10 
. obſtante, and where not. V1de Prerogative. 
Which ſhall be ſaid to be a Statute, 9942499585, 


585,587,624 


A Table. 


vo" of 

| ST A. 
Where Cafes out of the miſchief, are out of the meat- 
Ing of the Statute, thovgh within the letter. 1c, 
FT _ Io9,Ic8&,142,385,553 
Where Cafes within the miſchiefare within the mean- 


ing ofa Statute, though not within the letter. 110, 
I13, 121, 234) 2423249, 250, 291,2934329,322,342;z 
345, 359, 418, 427, 429, 475, 502, 519, $20, 679, 

' ,. 680,681 

Where Sratutes that give remedy for wrotig ſhall be 
taken by equity, 152, 153, 242, 249, 284, 322, 

; i $953 572 

Where Statutes made for expedition of Juſtice ſhall 
be benignly conſtrued. 137, 249, 251, 258,260, 
299, 31543734393 

Where any Judicial A& is by any Sears Rkived f- 
the King, 1t muſt be done in ſome Courts of Juſtice, 

| 135,157,188,210,216.454 

Where a Statute in the affirmative without a negative 
expreſied or implyed, doth not rake away the 
Common-Law, _ 2C0,201,313,448,472 
How general words 11 a Statute ſhall be conſtrued. 385, 
3$6,501,502,5 04 

Where things for neceſiity ſake are excepted out of 
a Statute, 158 
Where remedy is given by a Statute to one, his execu- 
rors or adminiſtrators ſkall have the ſame remedy. 
ib. 

Where inferiour Courts are named, fuperiour are in- 
cluded, &* e contra, 137,166,185,444,0 14 
Where a Statute begins with inferjour degrees, as Ab- 
bot, &Cc, extends to Biſhop, or higher degrees, & 
e contra. I51.457,551,627 
Where Statutes made in aftirmance of the Common- 
Law, though they mention to give remedy for pre- 
ſent, yer extend to future times, 25,236,308, 
Ke 384,502 

How Statutes reſtraining the Common Law ſhall be 
conſtrued, 442,445. 
Statutes withour general words have no retroſpett 
259,292:474 
378, 495, 


. | 441+ $65 
Where a particular Aﬀton, or place where ir ſhall be 


brought is mentioned in a Statute, others may be 
intended, . 207,322,325 
Where a remedial Statute preſcribes a form, it muſt bo 
obſerved. 20g 
Where a thing 15 granted by a Stature, all necefiary 
incidents are granted with it, 458,504 
Where degrees of puniſhments are infli&ed by a Sta- 
tute, for the firſt, ſecond, or third offence, there 


Which ſhall be ſaid ro be ARs of prace, 


muft be ſeveral convi&ions. 478,479 
Starutes many times in the form of Charters. 1, 52s, 
| 639,644 


Statutes anciently proclaimed by Writs ſent to the Bai- 


liffs. : 526,630,644,670 
Where impoſſible clauſes in Statutes are void, $85, 
: 588 

Statutes made without Prelates. 58 


5 
Statutes are 'to be expounded by Judges. 5r1, 614, 


18 
How Judges have expounded Statutes to prevent de- 
lay. * -— 137,149-242 
How a Statute repealed ſhall be revived, 685 
Where by a ſpecial proviſion a Stature may be made 
void by Proclamation. 74.2 


Geges 


Subſidy 


A T able. 


Subſidite. 


Cuſtom of Wooll not due by Common Law,but granted 
by Parliament. ;  $8,59,00,61,531 
The King may rake only ancient aid and taxes, and 


cannot ſer any new impoſitions but by. Common con-: 


ſent in Parliament. $8,59,60,61,62,63,529,532, 


| $332534 

What Cuſtomes Merchant ſtrangers ſhall pay. 58, 
$9 

Priſage granted in lieu of purveyance for wines. $9, 
O 

Lord Latimer puniſhed for procuring new impoſitions 
to be ſet. 61 
No new impoſitions laid on the Subje& from E. 3. 
till Queen Mary, tb. 
Tonnage and poundage when and wherefore granted. 
zb. 

What Cuſtom ſhall te paid for new Draperies and ſtuffs 
; 62 
How anciently fifreenths were caken, and how now. 
77 
528 
529, 
537 
147 


Sufdies anciently called aids. 
Whar 1s indented by ſaving of ancient aid, 


What Cuſtom or S«b//dy denizens ſhall pay. 
Suit of Cont, 


Suit real, and Syit ſervice wherefore due.” 99, 
117 
$9, 100, 
225 
Where a diſtreſs may be taken for Suit. 104,116, 
I17,118,119,120 

II7 
119 


Where S4zt may be done by Attorney, 


Suit defined. 
Wherefore and by whom $Suzt muſt be done. 


SUMMONS, 


Where $4#11101s muſt be made on the land. 283 
Sz1mons in Eyre 4o days before, 282 
Where Summons 1n real Agions,muſt be fifteen days. 

: 567, 558 
Why fifteen days were given for retorns, 667 
Summons & Severance. 


Where there are ſeveral Plaintiffs one ſhall have judge- 
ment alone, 236 
Where, in Waſt there fhall be Summons and Severance. 
07 

Where two joyn in Aion and have one remedy, La 
one 15 ſummoned and ſevered, and one recovers the 
molty, the other may enter, 
Super1our not charged as long as the inferiour 1s ſuffi- 
cient, 382 


Syſpitions 


Where one may be arreſted upon ſuſþicion of felony 
or treaſon. 62 
The ſufficiency of cauſe of ſuſpic;on, whereupon one 
1s arreſted ſhall be determined by Judges, zb 


| 


308 | 


TEN 


Tail, 


WW fire lineal warranty of Tenant in tazl is no 
bar without aſlcts, | 293, 333 
Eſtates tazl were fee ſimple at Common-Law. 333 
All Eftates tail are not mentioned in 27. 2, cap. 1, 


Tenant in tail after he had iſſue at Common-Law M4 
forfeir for treaſon, ib. 
What miſchiefs were before, and whar remedy by 4g- 
nis condi:onalibus. ' 3342335 
Of things lying in grant there can be no diſconcinu- 
ance. 335 
Where the iſſues in tazl ſhall be bound by warranty, 
&c. as well as the donees. 335,336 
Tenant in tazl ſhall hold of the donor. 505 


T:1mps vide Computation. . 


Tenant en tail apres in Poſſibility de 
zſſue extintt, 


Where he ſhall be puniſhed for waſt, &> e contra, 145 


Tenant itt Common. 


Where in general acceptation Texazts in Common, and 
jointenants hold in communzs. ; 403 
Where Tenants in Common way have a writ De repara- 
tione facienda. ib. 
Where one Tenant #n Common ſhall have an Aion of 
waſt againſt his Companion, or a Writ of Partition, 


4933404 
Tenant per Curteſie, 


Where he ſhall be puniſhed for waſt, & e cont'. 145 
Where his alienation . with warranty fhall bind his 
heir, & e cont”. 222,293,294 
Who ſhall be ſaid to be Tenant per Curteſie. 3355 
336 

Where Tenant per Curteſje may have a Nuod +1 deforceat. 
353 

Where the alience of Tenant per curteſie ſhall have a 
Scire facias againſt the heir who hath Lands by 
deſcent, 679 


Tenant for Liſe, 
Where Tenant for Life ſhall have eſcuage, ward, mar- 
riage, and relife, bur not aid. 234. 
What ſhall be ſaid to be an eſtate for life. 3oL 
Tenant at ſufferance. 
Who ſhall be ſaid to be Tenant at ſuferance. 
Tender, 


Where and when tender of amends 15 a good plea in 
rreſpas. I07 
Where ſufficient 15 tendered and refuſed, detinue lies 
for goods or cattle, #0, 


Tenurts., 


TIT. 


Yr 


: 


Tenurtss 


A Table. 


How Tithes ſhall be ſed for'in London and Canterbury, 


De : 659,660, 
Where a writ of Righriof advowſon lies for Tithe, 66x 


Vhere by a feoffment of part of the tenancy at Com- 
mon-Law the feoffee ſhould hold of the feoffor, 
and how now altered by the Statuce of Quza empto- 
Yes. 65,66,86,275,501,502,503,504505 

All Lands are mediately or immediately held of the 
King, 


gol 
Where a Tenyre extinguiſhed ſhall be revived. 


5OI, 
$02 
Tithes. 


Where prohibitions lies for Tithes. Vide Prohition, 
Where Tithes are payable of Mills. | 621 
A Parſon ſhall have” Tithe of nothing'twice in a year. 


| 621,651,652 
Where a Parſon hath 'T:the of the fruit, he' ſhall have 
none of the trees. 621 


Difference between Common and Cannon-Law touch- 
ing Tithes. ' 622,653 


How and where 7Tithes were and are-tro be ſued for. 


489,490,641,660,661 
Moans decimandi quid & de quibus. 4904557653265 43 
. 649 
What ſhall be a good fatisfaRion for Tithes. 490,491 
17:thes amounting ro the fourth part of a ReQory tria- 
ble ar Common-Law, . 451,441 
Where at Common-Law before 18 E. 3. Sczre facies 
lay to try the right of T3thes berween ſpiritual per- 
 fons. , | 640 
Tithes in Lay-mens hands are contributory to tempo- 
ral charges. 641 
When Tithes were firſt reſtrained to be given from 
the Parſon of the Pariſh. 641,653 
Where Parſons may have Tirhes in other Pariſhes, 
641,642,653 
How Tithes were payable before the Conqueſt, 642 
Of what trees Tithes ſhall be paid, ptr 43 E. 3+ Cap. 
| 6424643 
625,643,648, 
6581,652,655,655,664 
Where a Parſon may wage his Law concerning Tithes. 
6 
Where to ſue for 7Tithes of timber above 20 Year 
growth in Courts Chriſtian is a Premunzre. 645 


Who may preſcribe ro be quit of Tithes. 645, 65 23 
: 653,654,655 

Wherefore ſome Tithes were prohibited to be ſued 
for in Court Chriſtian, | 646,647 
Yithes of Land in no pariſh belong to the King. 


What Land, &c. ſhall pay no Tithes. 


647 
When Lay-men impropriators were firſt enabled to 
ſuc for Tithes. 648 


The ſeveral kinds of 7;thes. 649 
Where 7Tithes ſhall be ſaid to be fraudulently ſet our, 

zb. 
Where ſhall the treble value for not ſetting out Tithes 
he ſued for. 650,651 


Where coſts ſhall be recovercd for not ſetting our of Where baſtardy ſhall be tr7e4, 


Tithes. 651 


What ſhall be a good Plea in debt for not {tting our 
Tithes. zb, 


Where, and of whom perſonal Tithes ſhall be paid. | 


$57,658 
No man to be compelled to take an Oath rouching 
Tithes, ib, 


. 


Tithes of Goods-or Catile given in marriage in wales 
- taken away by 2 E. 6. Cap. 13. 603,664 


I EE 


i 


Toll, 


What ſhall be ſaid to be reaſonable, and what outra- 


gious toll. ; 219,220,221,222 
Wherefore toll was invented. 


220 
No toll incident to a Fair of Marker. ib. 
When and by whom toll is to be paid. 221 
Who ſhall be'quir of roll, | 220,221,222 
Murage, ponrage, pavage, keyage, what and where- 

fore raken. | | ' 222,222 


Trades. 


A Miller is an art or faculty. 621 
All lawful rcragdes and miſteries are gcod additions. 


| £62 
Treaſure Trout. 
Who ſhall have Treaſure Trove by land or Sea, - 
Traverſe & Traverſaole. 
What 1s traverſable in an Avowry. 296 
Whar 15 traverſable 1n a Ceſſuwit, zb. 


What a Termor that comes in i falfifty a Recovery 
muſt traverſe, 323, 324 
wr the ſuggeſtion of a Prohibirion may be traver- 
16 GI 
Where the ſufficiency of the cauſe of refuſal of a Clerk 
by the Biſhop is traverſable, 632 
Where the Alzas di in an addition is not traverſa- 
ble, 660 
Where offices may be traverſed. Vide Inquiſition. 


aſs. 


\ 


Trelh 


oh 


Thn Etymology of ir. 170 
Where if the Baily of the Lo. diftrain for ſervices not 
| behind, treſpaſs lies, Iog,105 
| Where if the Lo. break the houſes, cut the wood, or 
| feed the ground of his Tenant, Treſpas lies. 06 
; Where render of amends is a good plea in treſpas. 1c 9 
Where if one diflrain and efſoin the diſtreſs for that it 

cannot be replevied, the owner fhalt have Trejpa: 


441 
Trial, 


Where and before whom trial of life ſhall he, for of- 
fences done upon land or (ca. 30 


In dower trzal of life of the husband ſhall be by 


350,51 
Judges 
not Jury. | 


80 


: , TOY 
| No Trzal ſhall be jn Francifes, bur for cauſes arifing in 
| them. 23I 
| Where coritraQts made in Fairs ſhall be ried in Courts 
of Pipowder. ib. 
' Tranſitory Attions may be laid in any County.229,230 
| Trzal and proceedivgs in a Writ of Right and appeal 

by Battel, 247,248 
Enqueſ?t 


| 


Ggegge 2 


V 0 UV. 


Enqueſt ſometimes taken for trzal, 
Where real a&ions ſhall be tried. 
Manner of trial of Priſoners in Ba. Regis. $68 
Where the cauſe of refuſal of a Clerk by the Biſhop ſhall 
 betried. 632 
Where a Clergy man may he tried at the Common _ 
3 


291 
$69,568 


V 
Variance. 


Here the Plaintiff cannot declare in another 
County, then is in the original Writ. 231 

The addition of a Defendant muſt be, as when the 
Writ bears teſte. 670 


Verdift. 


Where a verdi%7t that 4. killed B. ſe defendendo, is not 
good withour ſerring forth the ſpecial matter. 3rs 
Where if a Jury find one guilty in Appeal or Indi&- 
ment at'another day then in the Appeal or Indi&- 
ment the ver477 is'good. 318 
Where a ſpecial verdif# may be found. 425,426 
Where a conditional verdid# but an abſolute Judgment 
ſhall be given. 


What faith ought to be given to verdifts. = 
Veſt & diveſt, 

Where a thing once vefed ſhall never be devefied. 391, 

View. wm 

Where view ſhall be granted, 306,430,481,482,483 

What ſhall be a good counterplea in view. 481 


Villen & Villenage. 


The etymology of villen. _ : 
Where a villen may ſue or be ſued. 3b. 
What ſhall be an infranchiſement of a viilen, 112,128 


Pivary vide Forreft, 
Poucher, 


The etymology of the word. 241 
When, where, and who may vouch to warranty, and 
in what A&ions, & e contra. 241,242,24 342444245, 
246,252,447 

Where Proclamation ſhall be awarded againſt the 
vouchee. 114 
Where Youchee ſhall be amerceed. I4 
Who may counterplea, and what ſhall be a good coun- 
terplea of voucher, 241,242,243324442455246 


What plea a vouchee may plead. 2424243 
What ſhall be a good ſeifin to vouch on. 244 
What ſhall be a good counterplea of (cifin, 3b, 


Where one ouſted of a voucher way have a warrantia 


Charte. 245 
Where vouchte muſt ſhew the cauſe of voucher, 246 
Where voucher may fallify a Recovery. 323 


A T able. 


26 | 


o 


W AG. 


What ſhall be done upon a forreign voucher in an infe- 


riour Court, 325,326,327 
Voucher not to be uſed for delay. 325,366,367 
What remedy for falſe voucher. 366,367 


uſury. 
Unlawfulnes of it, and againſt whom it ſhould run. 89 
uſurpation. 


Which ſhall be ſaid to be an »ſurpation of liberties. 272 
Difference between an aſurper, and him that comes in 


by courſe of Law. 57 
when hall 
358 


Where there is an yſurpation upon the King, 
the King preſent. 
Where an »ſurpatien ſhall be a barr for for ever. 358, 


360 
Where a Quare 3mpedit lies upon an uſurpation. 358, 
359 
What is gained by an uſurpation. 350 


Where upon an »ſurpation a man may have a Scire fa- 


cias, and nor be driven to a Nuare impedit, 362 

Where #»ſurpation of Common ſhall not bind. 477 
utlawry. 

No man to be atlawed nifs per ligen terre. 47 

Where an utlawry may be pleaded. 242,298 


Where an atlawry ſhall be avoided by Plea, or Writ 


of Error, 670 
w 
wager of Law, 
Fe antiquity and reaſon of ir. $2 
No wagey of Law lies in account. 380 


Where a Parſon may wage his Law concerning Tithes. 


644 
In a Court Baron all are Pleas determinable by wager 
of Law, withour ſpecial preſcription to try them by 


urYs 4422443 
wales, 

wales anciently held of the Crown of Erglard, - 195 

H. 3+ made E. 1. Prince of ales. 3b. 

Laws of ales changed and altered hy E. 1. 3h. 


How Replevin ſhall be made of diſtrefſeſs taken and 
carried into ales. EE 95 
When the Welch were brought into ſubje&ion. 197 
Paiment of Tithes in zyales of goods or cattle given 
in marriage, abrogated by 1 E. 6. Cap. 13. 663, 
I 


wardſhip. 


Where the heir of tenant in Capite ſhall be in ward, 
and where not. 10,11,12,13,14,15,93,203,391, 

: 3924393 

Where Tenant per Knight ſervice ſhall not be in ward 
till homage received, 


I AR. 


where the King may avoid his grant of a wardſhip. 
' I 


. Where the ward may have an ARſon for waſt done du- 
ring his minority. 3b. 

Per Magna Charta cap. 27. none to be in ward to the 
King for fee farm, Soccage, Eurgage, ant petit Ser- 
zeanty. 44 

where if tenant of a Barony by Knights ſeryice be 
made, and the Barony come to the King, the heir 
ſhall not be In ward. ; 64 

Where if the ward die the grantee of the body 1s with- 
out remedy, - 92 

Where the Lord ſhall have wardſhip though he neither 
ſeize the ward nor tender marriage, 

Where the Lord ſhall barr himſelf of wardſhip by 
ceptance of homage. 

Where a Writ of ward lieth, and what Judgement 
ſhall be given therein. 111, 112, £13, 114, 442; 


9 
ac- 
INI 


. . . 443 

Where the heir ſhall be in ward, notwithſtanding a 
conveyance made by his anceſtor. _ 112 
Who ſhall have a writ of Reviſhment de gard, and what 
ſhall be recovered init. 203, 204, 43444352436, 

: 439,440 

What ſhall be a good plea in a Raviſhment de gard. 392 
s 441,442 

7raraſhip 1s a chattel, and ſhall nor goto the heir but ro 
the Executor, 441 


Warranty. 


Where a Lord by homage Anceſtrel is bound to war- 
ranty. 1142758 
Where a warranty of the Predeceſlor binds not the ſuc- 


ceſlor. 155 
warranty much favoured in Law. 2433259 
Where the King ſhall be bound to warranty, 26g 
Where {Dedz) makes a warranty. 295,276 


Where one may uſe an expreſs warranty, of a warran- 
ty in Law. zb. 
Where a warranty ſhall be implied. 270 
Where the warranty of tenant per curtefie, upon alle- 
nation ſhall bind the heir, and where not. 292, 

| . 293,294 

Where the warranty of tenant in tail ſhall be a barr, 
and where not. 2932295 


Waytaut. 


Which ſhall be ſaid to be a legal Warrant or Mittivus 
ro commit one to Priſon, $2,53,591,5692 


warren vide Park, 
HATS, 


Who are priviledged from going to warrs. _ 88 
14 E. 3- a Subſidy of wool and leather granted 1n re- 
"pea of warrs. . 60 
Kingdom almoſt ruined by warrs of H. 3. 61 
Poſteſſions of Priors aliens, ſeiſed by the King in 
WANTS, s 584 


? waſte. 


What ſhall be ſzid to be waſte, 


04,328,329 
The ſeveral kinds of waft. og” + 


145,303 


AT able. 


W 4 I , 
| For and apainſt whom an Aion of waſt lieth. 13,1303 
145, 202, 299, 300, 394, 303, NILE:40233E;IEN 
: 9.390, O 5 6, Li 
Where ſeveral perſons may joyn E a me o& was. 


| | 304 
What ſhall be recovered in waf, 1 32146;206;299,504, 


W. | ; 305,306,2328,22 
Where waſt is diſpuniſhable. : 
Where a Writ of Eſtrepment lies, , 328,329 


Of what value waſt mutt be, for which an ARion hes. 

x 26 

Where Reverſioner may enter to ſee If waſt be acoe. 

| BALE 7b, 

What ſhall be a good plea in waſt. 302, 303, 306, 
O 

Where Adtons of aft ſhall be extended feveratily, 

that aſt being hurtful to the Common-wealth may 

be puniſhed. ; 325,328,329 

Where view ſhall be granted in waſe, 350,306 


weights and Meaſures, 


Per Magna Charta Cap. 25. und, menjura, unum pondus 
throughout England. 1 
For weights and me2/uves Laws before the Conqueſt. 
ib. 


Withernam, 


| | | 
The Etymology of the word. | 14k 
What goods or beaſts ſhall be ſaid to be taken in - 
thernamn. 140,141 


Witneſſes. 


Witneſſes viva voce better then paper proofs. 61t 


witneſſes cannot teſtifie in the negative, but the aſſirs 

matlye, .\-+ 
wreck, 

?P. I. Cap. 4. of Wreck is but declaratory of the Com- 
mon-Law, 165,167 

What goods ſhall be ſaid to be wrecbed. 157,158 

Wherefore wreck was given to the Crown. zb, 

Where Wreck ſhall be tried, and how wre:hed goods 
diſpoſed of. . id; 


Wits, 


Brief unde ? | 394 
Regiſter of writs cannot be altered but by Parliament. 


. . | 407 
Difference between an Aion and a wrt. 39,50 


When a writ recites a Statute, it always introduces a 


Law. 121,130 
Where a #rit ſhall be contra pacem, & non vi & armis. 
| | 131,132 
Seperalia brevia de 

Plegiis acquittanais. 20 
Odio & Atia. 424434552315 
Capiend' Impugnatores Juris. $2 
Arreſtando milites (Souldiers) 2D, 
Apoſtato capimnao, $324364437 
{Ne exeat Regno. &4 
Leproſo amovenao, zbe 


Hom ne 


WR 1. 


Homzne Replegiando, 


A 


$9 
Retto. 39457,90,247+343-344» 345>346,3 hs | 


Nuo titulo ingreſſus eſt. 
Equaliter taxand'. 
Rediſſtiſm, & poſtdiſſeiſne 


77 
83,115 


Admeaſurement de paſture, Stcunda ſuptroneratione. 83, 


Clauſuris frangendis. 
Raviſhment de gard. 
Attorn” Recipiend”. 


367:368,369,370 
$0,4394440,441 
IOO 


Againſt infringers of Magna Chart, 108 


Droit de gard. 

Contra formay ſeoffaments. 
Ne injuſte vexes. 
Contributione faciend”. 
Rationabilibys deviſis. 
Perambulatione ſaczend'. 
Mordanceſter. 

Monſtravit de Compoto. 
Ex parte talzs. 
Intruſion. 


T11,H12,113 
IT7,118,119,120 

118 

115,120 

128,129, 

zb. 
133,1342291,352,399,450 
I44,380,381 

380,381 
IS1 


Entre inle per, in le per & cui,in le poſt, 153,154,155 


Aid del Roy & Rege anconſulto. 


Dower. 


227,269 
216,217 


De auxilio ad faciendum filium militem & filiam ma- 


ritand®. 


De poſſeſſione. 


232,233,234235 
241 


Procedendum loquela ad judicium. 269 


Azel 
Peſazel 
Coſenage. 


290, 291,399,4c0 


T able. 


Formedon. | 
Entre in caſu proviſo. 
Entre #n conſemuls caſu, 


Fuſtices, 


Recordart. 

Eſtrepement. 

P one. 

Entre ad communen legem. 
Nuod es deforceat. 

Nuare zmpedit, 

Darrein preſentment. 
Indicavit. (os. 
Droit de Advowſon. 


Admeaſurment de dower. 
Meſae. | 


| De- Reparatione facienda. 
Duod permittit. 
Turts utYum. 


De monzals abdutta. 

Non omittas. 

Contra formam Collationis. 
Scire | 
Prohibition, 

Ponte reparando, 
Cautione admittenda, 


309,310,405,406,407, 


Summon. ad warrantizand". 


357:368,369,37 
De Judicio ad Se Appellari. 


De axore abdufta cum bonis vin, 


COTM ey Capitnaoe 


WRT. 


291 
.309,310 


408 
312 
324-325 
3255939 
328,325 
339 
346 


35S 
356,3 97+ 3S053 59.300 


354,355 
364 
(0) 


3733742375 

| 385 

403 

496,407 

407 

454 4355 
339 

97 © 

453 

457 

4.70 

601,602,8c, 

7OE 

623 

7oid. 
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InDe x of Maxims and Rules. 


Fox Ontemporanea expoſitio eſt fortiſſima in Lege. IO,1 1,136,1 39,18x 
Ceſſante ratione Legis ceſſat ipſa Lex. tr 

In omni re noſcitur res que ipſam rem exterminat; I5 

Optimus interpres Legum conſuetudo, 18,228 

De non apparentibus & non exiſftentibus eadem Lex, - 20 
In preſentia majoris ceſſat poteſtas minoris. | 26,166 
Tonoratia Judicis ſepenumers calamitas innocentis. 30,99E 


Ubi lex eſt ſpectalis, & ratio ejus generalis generaliter accipienda. | 43 
Quando aliquid probibetur, probibetur & omne per quod devenitur ad illud. 48,83 
Merito beneficium Legis amittit, qui Legem ipſam ſubvertere intendit. 53 
Fuſtitia debet eſſe libera, quia nihil iniquius venali juſticia, plena, quia juſtitia 

6 


#0n debet claudicare ; & celeris, quia dilatio eſt quedam aegatio. 5 
Lex eſt tutiſima Caſſis, ſub clypeo Legis nemo decipitur, 56,526 
Major hereditas venit anicuique noſtrum 4 Fare & legibus quam a parentiÞus. 56 Eic; 
Diſcretio eft diſcernere per Legem quod ſit Juſtum. ibid. 
In Republica maxima conſervanda ſunt Jura belli. 58 
Nihil tam proprium eſt Imperii quam legibas vivere, 63 
Nemo contra fatum ſum venire poteſt. 66 
Oxi omne dicit, wihil excludit, SI 
Gencrale diflum generaliter eſt intelligendum, ibid. 
Omnis nova conſtitutio futuris temporibus formam imponere debet,non preteritis.95 
Multi Iitigant in foro, non ut aliquid lucreatur, ſed ut vexant alios. 112 
Omnis conſenſus tollit crrorome. 123 
Ad ea que frequentius accidunt Jura adaptantmr, 137 
Oui non obſtat quod obftare potelt, facere videtir. 146 
Sileat lepes inter Armas. IGT 
Dormiunt aliquando leges nunquam moriuntur. ibid. 
Ex malis moribus bone leges oriuntur. tbid. 
Dui non habet in ere Inet in corpore. 173 
1dem eſt nibil dicere & inſufficienter dicere. 179,453 
Furi non e(t conſonum, quod aliquis acceſſorius in Curia Regis convincatur, ante- 

quam aliquis de fafto fnerit attinGus. 183 
Lex uno ore omnes alliquotur. | I84 BraQ. 
Nihil aliud poteſt Rex, &c. quam quod de jure poteſt, 187 
Puna ex delifio defunGii heres teneri non debet. g 
In reſtitutionem, non in penam heres ſuccedis. F " 
Ceſſante cauſa ceſſat effetus. 203 
Culpa eſt immiſcere rei ad ſe non pertinents. 208,444 
Pendente Lite nihil inuovetur, 208 
Multitudo Imperatorum perdidit Curiam. 219 
Improbi rumores diſſipati ſunt Rebellionis Prodromi, 226 
Exceſſus in re qualibet Fure reprohatur communi. 252 
Lex dilatores ſemper exhorret, | 240 
Fudicis officium eſt opus dici in die ſuo perficere. 256 
Vbi Lex aliquem cogit oftendere cauſam, neceſſe eſt quod cauſa ſit juſtia & legiti- 

Ma, 266 
Neullum tempus occurrit» Regie, 273 
Nemo punitur fine injuria, fatio, ſeu defalta, 2857 
Afiues Legis nemini eft damnoſus. ibid. 
Preſtat cautela quam medela. 299 
Dui non probibet quod probibere potef, aſſentire videtnr. : 305 
®nando Lex aliquid concedit, concedere videtur & id per quod devenitur ad illud. | 

309 


Omne 


Te NCECs 


A T able: 


Omne majus dignum trabit ad ſe minus dignum, 


©) 
Lex Anglie eft Lex miſerecordie. 54 
Infinitum in Fure reprobatur. | I $40,297 
Judicia in Curia Regis reddita pro veritate accipiuntur, & judicia ſunt tanquam 
juris difla. | 360,380,573 


Judicia in Curia Regis non adnibilentar, ſed ftent in ſuo robore quonſque per er- 
rorem 404 attindum adnihilentur. 360 
Nibil tam conveniens eft naturali equitati, unumquodque diſſolvi eo ligamine quo 
ligatam eft, 


60, 

Intereſt Reipublice res judicatas non reſcind. 4 : 44 
Expreſſio eorum que tacite inſunt #ihil operatur. 365 
Poteſtas Regia eft facere_ juſticiam. 374 
Nemo poteft contra Recordam vereficare per patriam- 380 


Melior eſt conditio poſſidentis. 39L 


Ad officium TJufticiariorum ſpeQat unicuique coram eis placitandi juſtitiam exhi- 
. bere. 


| SI 
Sequi debet potentia julticiam, n0# precedere. . 2 54 
Cui plus licet quam par eſt, plus vult quam licet. 465 
Dui ſentit commodum ſentire debet & onus, 489 
Duilibet poteſt renutiare juri pro ſe introdufto. 183,50T 
-Parum proficit ſcire quid fieri debet, fi non cognoſcas quomodo ſit futurum, 503 
Res ftulta eft nequitie modus, (there is no mean in miſchief 507 
Res inter alios aGia, alteri nocere non debet. | 513 
Abſoluta ſententia Expoſutore non indiget. $33 
Nature vis maxima, (vel natura bis maxima. 6 
Duamvis aliquid ex ſe non fit malum, tamen fi ſit mali exempli non eft me" 
| * ibid. 
Solus Dems ſucis heredes, 04 homo, ibid. 
Servile eſt expilationis crimen, ſola innocentia libera, 573 
Reges qui ſerviunt Chriſto, faciunt Leges pro Chriſto, 585 
Lex eft ſanitio ſanda, jubens boneſta, & probibens contraria. 588 
' Deliberandum eſt din, quod ftatuendum eſt ſemel, ibid. 
Tatereſs Reipublice ut carceres-ſint in tuto, 589 
Quodcungne aliquis ob tutelam corporis  ſut fecerit, jure jd_feciſſe videtur. 590 
Ignarantia Fudicis calamitas innocentis, LF=-= dz 591 
Veritas a quocunque dicitur, a Deo eft, { ERIE. 552 
Leges poſteriores priores abrogant. WARNS 685 
; : - | \ Po-9ee'd 
Ratio Regis eſt anima Legir. WIT ed >< 689 
Lex beneficlalis rei confimili remedium preſiat. _ ibid. 
Duecunque intra rationem Legis inveniuntxar, intra ipſam Legem eſſe judicantur, 
| ibid. 
Vigilantibus, nou dormientibus, Jura ſabveniunt. 690 
Nu} prendra advantage de ſon tort dem”, 713 
Fudicium pro veritate accipitur. 380 
Nemo poteſt contra Recordum verificare per patriam. : ibid. 
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